Mgr. Bohuslav Sobotka
pfedseda vlady Ceské republiky

V Praza’ . fijna 2015
&j. 17462/2015-MLP

VaZeny pane komisafi,

dovolte mi pfedeviim Vas ujistit o tom, Ze plné souhlasim s hodnocenim sterilizace bez
svobodného a informovaného souhlasu jako zavazného zasahu do lidskych prav osob,
predeviim jejich lidské dustojnosti, t&lesné integrity, ale i soukromi a rodinného Zivota. Ceska
republika tato prava plné uznava a v souladu se svymi mezinarodnépravnimi zavazky poskytuje

uginné prostfedky napravy jejich pfipadnych poruseni.

Problematice protipravnich sterilizaci se vliada CR v&nuje od vydani stanoviska vefejného
ochrance prav v roce 2005. Ochrance ve svém stanovisku zjistil, Ze dochazelo k individualnim
pfipaddm nedodrzovani pravnich pfedpist podmifiujicich provedeni sterilizace svobodnym a
informovanym souhiasem pacienta. V navaznosti na néj vyslovila vlada v roce 2009 politovani
nad individualnimi pochybenimi pfi provadéni sterilizaci v rozporu s platnymi pravnimi pfedpisy a
zavazala se podniknout kroky, aby k takovymto jednanim v budoucnu nedochazelo. Kromé
rznych krokd v oblasti metodiky |ékafské péce, vzdélavani a osvéty lékafd i odborné vefejnosti
je to pfedeviim pfijeti nové prévni Upravy poskytovani zdravotnich sluzeb véetné sterilizaci
vroce 2011. Tato pravni Uprava zarucuje, Ze sterilizace jsou provadény pouze se svobodnym a
informovanym souhlasem pacienta s védomim wvSech relevantnich informaci. Lhita mezi
paskytnutim informaci a provedenim zakroku v délce min. 7 — 14 dnll poskytuje dostateény &as
na jejich zvazeni. Pravni zaruky tak byly posileny, aby se jiZ neopakovala pochybeni, ke kterym
doslo v minulosti.

K moZnostem kompenzace djmy, kterou protipravné sterilizované osoby utrpély, bych
chtél pfedeviim uvést, Ze protipravné sterilizované osoby se mohly obrétit na soud s Zzalobou na
nahradu utrpéné nemajetkové Ujmy. Tato nahrada maze mit formu nepenéZitou (napf. omluva) i
penézitou. Zatimco narok na omluvu se jako nemajetkovy nepromiéuje a je mozne jej vymahat
kdykoliv, nahrad na penéZitou nahradu jako majetkovy narok podléha promiceci 1hité, jak je tomu
bézné v civilnim pravu. Po uplynuti prom|€eci doby tedy 2alobci narok nemdzZe byt pfiznan, pokud

Zalovany vznese namitku promléeni. Cilem této pravni Upravy je zajistit pravni jistotu ve vztazich



mezi soukromymi osobami a zabranit sporim ohledné skutecnosti starych mnoho let, které mizZe
byt problematické prokazat. Princip promiceni v této obecné podché je podle Evropského soudu
pro lidska prava v souladu s Umluvou o ochrané lidskych prav a zakladnich svobod, pokud
umozni obéti porueni prav domoci se napravy za pfiméfenych podminek.

Promigeci |hita &inila podle tehdy platného obcanského zakoniku tfi roky od vzniku Ujmy.
Je pravda, Ze toto pravidlo mohlo v nékterych pfipadech vést k pfilisné tvrdosti, kdyz se napf.
Zena o provedeni sterilizace pfed uplynutim promiéeci doby vibec nedozvédéla. Pfi zohlednéni
namitky proml&eni viak soud musi vzit v Gvahu, zda je jeji uplatnéni v souladu s dobrymi mravy a
zda by naopak jeji uplatn&ni nebylo pro osobu, kterd promliceni nezavinila, piili§ tvrdé. Pak
nacpak tufo namitku soud uznat nesmi. Takto postupoval v pfipadech protipravni sterilizace
Nejvy33i soud jiZ ve dvou rozsudcich z roku 2011 a 2014. Soudni praxe tedy ukazuje, Ze
v pfipadech, kdy by uplatnéni namitky promigeni vedlo k pfili§ tvrdym disledkdm, soudy k ni

nepiihlédly a protipravné sterilizovanym osobam odskodnéni pfiznaly.

Primarnim prostfedkem napravy pro protipravné sterilizované osoby vZdy byla soudni
Zaloba proti zdravotnickym zafizenim, kde ke sterilizaci doslo. Vlada rovnéZz na zakladé
stanoviska vefejného ochrance prav i doporuéeni mezinarodnich organl zvaZovala zfizeni
mechanismu, ktery by umoznil statu protipravné sterilizované osoby odskodnit mimosoudni
cestou. Pii svych Gvahéch vychazela z toho, Ze protipravné sterilizované osoby mély k dispozici
udinné opravné prostfedky a Ze bylo jejich odpovédnosti, zda tyto prostfedky fadné a véas
vyuZiji. Pfipadné zfizeni dodateéného od3kodriovaciho mechanismu by tak bylo vyluéné aktem
ex gratia, tj. vstficnym, nad rdmec mezinarodnépravnich zavazki Ceské republiky jdoucim
krokem vU¢&i protipravné sterilizovanym osobam, které dostupné G&inné prostfedky napravy bud
nevyuzily vibec, nebo je vyuZily opozdéné. Po velmi dikladném zvézeni a vyhodnoceni viech
relevantnich okolnosti se vlada nakonec rozhodla tento specialni odSkodfiujici mechanismus
nezfidit. Vzala pfitom v (vahu zejména to, Ze posuzovani jednotlivych pFipadl &asto z davné
minulosti by bylo narcéné a problematické i vzhledem k moZnému nedochovani zdravotnické
dokumentace ¢&i jinych podkladi. Protipravné sterilizované osoby by tak mohly byt vystaveny
dlouhym a sloZitym proceduram, které by nemusely skonéit pfiznanim od$kodnéni. Vlada tedy
dospéla k zavéru, ze mimosoudni mechanismus by s nejvéti pravdépodobnosti nebyl G&innym
dopInénim stavajicich prostfedkld napravy individualnich pochybeni pfi provadéni sterilizaci,
k nimz do$lo v minulosti.

Cestou pro odSkodnéni obéti protipravnich sterilizaci tedy zistdva soudni Zaloba.
Néktere protipravné sterilizované osoby své naroky Uspé&&né uplatnily, coZ dokazuje, Ze moZnost
soudni ochrany v praxi prokdzala a prokazuje svoji G&innost. V Gvahu je tfeba brat i to, Ze
pfipadné praktické nedostatky jako neznalost pravnich prostfedkd na ochranu jejich prav &i
nedostatek financi na vedeni soudnich spord mohly byt zhojeny odpusténim soudnich poplatkd &i

pfiznanim pravniho zastoupeni na naklady statu, pfipadné pravnim poradenstvim a podporou
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nevladnich organizaci. Soudy navic znaji i mechanismy, které umozni zmirnit moznou tvrdost
zakona napf. v pfipadé uplatnéni namitky promiceni a tak dospét vzdy ke spravedlivému feseni.
Vlada tedy povaZuje soudni Zalobu protipravné sterilizovanych osob na nahradu nemajetkové
ajmy za vhodny a Géinny prostfedek napravy tohoto zasahu do jejich prav ve smyslu Umiuvy o
ochrané lidskych préav a zakladnich svobod a daldich mezindrodnich Gmliuv. Vlada navic
pfipravuje i novy komplexni systém pfistupu k pravni pomoci, ktery by mél dale zefektivnit pfistup
viech osob k pravnimu poradenstvi a posilit tak mozZnosti v€asné ochrany jejich prav.

Vazeny pane komisafi, dovolte mi shrnout, Ze vlada je pfesvédfena, Ze protipravné
sterilizované osoby v CR mély v minulosti a nadéle maji moZnost hajit sva prava soudné a
dosahnout nahrady vytrpéné Uimy. V nedavné minulosti byla vladou vyslovena omluva za minula
pochybeni a byly pfijaty legislativni i dalsi kroky, které protipravnim sterilizacim G€inné brani.
K odskodnéni ex gratia po dikladné vaze nakonec vlada nepfistoupila, kdyZ pfedtim dikladné
zhodnotila vSechny relevantni okolnosti véetné doporugeni mezinarodnich organ( na ochranu
lidskych prav. Ceska republika v8ak vySe popsanymi kroky napravila nedostatky v provadéni
sterilizaci na svém (zemi a proto povaZuje soucasny stav z hlediska svych mezinarodnépravnich

zavazkd za plné uspokojivy.

V Ucté,

VaZeny pan

NILS MUIZNIEKS

Komisaf pro lidska prava Rady Evropy
F-67505

Strashourg CEDEX
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Unofficial Translation

Bohuslav Sobotka
Prime Minister of the Czech Republic

Prague, October 2015
Ref. No. 17462/2015-KPV

Dear Mr Commissioner,

First of all, please allow me to assure you that | fully agree with your assessment
of sterilisation without free and informed consent as a serious breach of human rights of
individuals, above all their human dignity, physical integrity but also their privacy and
family life. The Czech Republic fully recognizes these rights and provides effective
measures to redress any breach of these in accordance with its international legal

obligations.

The Government of the Czech Republic has concerned itself with the issue of
illegal sterilisation since the Ombudsman issued a legal opinion in 2005. In this legal
opinion, the Ombudsman concluded that there had been individual cases of breach of
the legal regulations which make sterilisation subject to free and informed consent of the
patient. In reaction to this opinion, the government expressed in 2009 its regret over
individual failures when performing sterilisations in contravention of the valid legal
regulations and pledged to take steps to prevent a recurrence of these failures in the
future. In addition to various measures taken in the methodology of medical care,
training and raising awareness of doctors and specialists, new legislation on the
provision of health-care services, including sterilisation was adopted in 2011. This
legislation guarantees that sterilisations are only performed with free and informed
consent of the patient who receives all relevant information. The period between
providing this information to the patient and the surgery, a minimum of 7 to 14 days,
gives the patient enough time for consideration. The legal guarantees have thus been

strengthened in order to avoid the errors which have occurred in the past.



Regarding the compensation possibilities for the injury suffered by those
sterilised illegally, | would like to say that those sterilised illegally have had the possibility
to turn to the courts with a petition for reparation for the non-proprietary damage
suffered. Such redress may take a non-monetary (for example, an apology) or monetary
form. Whereas the right to apology, as non-proprietary, is not subject to statute of
limitations and can be enforced at any time, the right to monetary reparations as a
proprietary right is subject to limitation, as it is normal under civil law. Upon expiry of the
limitation period this right of the petitioner cannot be acknowledged, if the defendant
pleads limitation. The aim of this legal provision is to secure legal certainty in relations
between private individuals and to prevent disputes related to very old facts which can
be difficult to prove. The principle of limitation in this general form is, according to the
European Court of Human Rights, in compliance with the Convention for the Protection
of Human Rights and Fundamental Freedomsas it allows the victim to obtain satisfaction

under reasonable conditions.

Under the Civil Code valid at that time the limitation period was three years from
the date of injury. It is true that this rule could in some cases have led to excessive
harshness, when for example a woman did not learn that a sterilisation had been
performed until after expiry of the limitation period. However, when assessing an
objection of limitation the court must take into account whether its application is in
accordance with good moral principles and whether its application would not be too
harsh towards a person who did not cause the limitation. In this case, the court must not
acknowledge such an objection. This was how the Supreme Court proceeded in two
judgements in cases of illegal sterilisation pronounced in 2011 and 2014. Judicial
practice thus shows that in cases where a potential applying of objection of limitation
would lead to excessively harsh consequences, the courts did not allow it and awarded

damages to those who had been illegally sterilised.

The primary means of redress for those illegally sterilised has always been a
court action against the health-care facilities where the sterilisation was performed.
Based on the legal opinion of the Ombudsman and recommendations from international
bodies, the government considered the establishment of a mechanism to allow the state
to award damages out of court to those illegally sterilised. In its considerations the
government assumed that to those illegally sterilised, effective means of redress were
available and it was their responsibility to make proper and timely use of such means.

The possible establishment of a supplementary compensation mechanism would thus
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have been exclusively an ex gratia act, i. e. an accommodating step going beyond the
international law obligations of the Czech Republic towards those illegally sterilised who
either had not made any use of the available effective means of redress at all or who
had used them too late. After very thorough consideration and evaluation of all the
relevant circumstances, the government decided not to establish this special
compensation mechanism. It took into account in particular the fact that the assessment
of individual cases from distant past would be difficult and questionable also due to the
possible failure to retain medical documentation or other evidence. Those illegally
sterilised might thus be exposed to long and complicated procedures which would not
necessarily end with an award of damages. The government therefore came to the
conclusion that an out-of-court mechanism would in all probability not be an effective
complement to the existing means of redress for the individual failures in the

performance of sterilisations which occurred in the past.

A court action therefore remains the way to the award of damages for the victims
of illegal sterilisations. Some of those illegally sterilised have successfully asserted their
claims, which shows that the possibility of judicial protection has demonstrated and
continues to demonstrate its effectiveness. It should also be taken into account that any
practical shortcomings such as ignorance of the legal means to defend their rights and a
lack of financial means to pursue court action could be remedied by remission of court
fees, appointment of legal representation at the state’s expense, or through legal
counselling and support from non-governmental organisations. Moreover, the courts also
have mechanisms allowing them to alleviate any possible harshness of the law, for
example in the application of an objection of limitation, thus coming always to an
equitable settlement. The government therefore considers court action by those illegally
sterilised to redress of their non-proprietary injury to be an appropriate and effective
means of redress for this breach of their rights in the sense of the Convention for the
Protection of Human Rights and Fundamental Freedoms and other international treaties.
In addition, the government is also preparing a comprehensive system of access to legal
aid which should further improve access of all people to legal counselling and thus

strengthen their options for timely defence of their rights.

Dear Commissioner, allow me to sum up by saying that the government is
convinced that those illegally sterilized in the Czech Republic had, and continue to have,
the possibility to defend their rights in court and to achieve redress for injury suffered.

The Government recently offered its apology for past errors and legislative and other
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steps were taken to efficiently prevent illegal sterilisations. After thorough consideration
the Government did not opt for award of damages ex gratia, having thoroughly assessed
all the relevant circumstances, including the recommendations of international human
rights organisations. However, through the aforementioned steps, the Czech Republic
has remedied the shortcomings in the provision of sterilisations in the country, and
therefore considers the current situation as satisfactory in respect of its international
legal obligations.

Yours sincerely,

Mr NILS MUIZNIEKS

Commissioner for Human Rights of the Council of Europe
F-67505

Strasbourg CEDEX
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