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Executive summary

This policy brief, Transparency of Media Ownership by Off-Shore Companies in Ukraine:
Problems and Solutions, highlights the impediments for transparency of media ownership in
Ukraine. Similar to other countries in Eastern Europe, viewers and listeners in Ukraine do not
know who owns the media. Beneficial owners are the physical persons owning or controlling
the media companies.

ARTICLE 19's Policy Brief identifies two main reasons for the lack of transparency: the
companies which own media outlets are under no obligation to disclose the identity of their
physical owners. Moreover, some media, especially broadcast media, are owned by companies
registered in off-shore zones, mainly in Cyprus.

The legislation in off-shore zones not only provides companies with tax benefits for but also
protects the confidentiality of their physical owners. As a result, Ukrainians do not know who
actually owns media companies, which in turn does not allow for them to formulate an
opinion about the information disseminated by the latter. Moreover, the lack of transparency
raises question about the affiliation of media owners with political and business groups, which
makes it impossible to take steps to address excessive media concentration.

In order to address these issues, ARTICLE 19 examines in this policy brief the existing
international standards on transparency of media ownership and the legal models for
regulating media ownership by offshore companies. After making an assessment of these
models, the policy brief proposes recommendations for legislative responses to the problems
identified in Ukraine and elsewhere.

On the basis of this analysis, ARTICLE 19 proposes the following principies for effectively
regulating media ownership by off-shore companies in Ukraine and other countries:

Principie 1: Transparency of media ownership means disclosure of beneficial owners,
including beneficial owners of offshore companies.

Principie 2: AII media and news agencies are responsible for disclosing annually their
beneficial owners before a relevant national body and to make this information
publicly available by publishing it on their websites, for example.

Principie 3: AII media and news agencies are responsible for disclosing information
concerning the ownership of their beneficial owners and of their next of kin of
other media.

Principie 4: AII media and news agencies are responsible for disclosing information
concerning the persons or bodies likely to exercise a significant influence on
the programming policy of this service.

Principie 5: AII offshore companies willing to establish or acquire media and news agencies
are responsible for presenting to a relevant national body a certificate of their
beneficial owners issued by the company registration authority in the off-shore
zone.
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Principie 6: Everyone has a right to access the certificate about the beneficial owners of
off-shore companies owning media and news agencies.

Principie 7: Although limitations on off-shore companies from owning media and news
agencies are permitted they should be established by law, pursue a legitimate
interest and be necessary in a democratic society.

Principie 8: A relevant national body is entitled to oversee the disclosure of beneficial
owners and impose sanctions for the enforcement of this obligation.

Principie 9: Total bans on off-shore companies from owning media companies are not
permitted.

This Policy 8rief has been commissioned by International Media Support (IMS) and is part of
a joint IMS and ARTICLE 19 project supporting media development in Ukraine.
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Introd uction

Media pluralism is one of the basic conditions of the right to freedom of expression and
freedom of information, enshrined in Article 19 of the Universal Declaration of Human Rights,
Article 19 of the International Covenant on Civil and Political Rights, Article 10 of the
European Convention of Human Rights and Article 11 of the Charter of Fundamental Rights
of the European Union. The concept of media pluralism embraces the variety in the sources of
information and the diversity of media ownership. Under Article 10 of the European
Convention on Human Rights, democratic states are obliged to protect and, where necessary,
take positive measures to ensure diversity of opinion in the media.

The fall of totalitarian regimes and the privatisation of media in Central and Eastern Europe in
1990s brought an end to state control of information. Media pluralism became a reality with
the establishment of new private media. However, twenty years later, the state of media
pluralism in this part of Europe remains influenced by the political and economic conditions
of the period of transformation to democratisation and market economy.

The liberalisation of media markets, a parallel process at the time, brought in foreign media
owners. In the case of the Czech Republic, for example, a combination of German and Swiss
companies obtained the ownership of 80% of Czech newspapers and rnagazines.' Foreign
capital, mostly German, Austrian, Swiss, French, and Scandinavian , dominate print media in
Hungary, Bulgaria, Poland, and the Baltic states. " Such foreign investments were initially
welcome because they introduced advanced technology and added variety in media choice in
Central and Eastern Europe. However, the lack of transparency of foreign media ownership
has become a matter of concern as some foreign media owners in Eastern Europe are
registered in off-shore zones whose laws protect the confidentiality of owners and prevent
media consumers from shaping judgement as to the value of information, ideas and opinion
disseminated by the media.

The aim of this Policy Brief is to examine the legal models for regulating the transparency of
media ownership by offshore companies and to propose principies for respective regulation of
the subject. lt is based on the understanding that the availability of accurate and up-to-date
data on media ownership lies at the very heart of any media pluralism regulation. Without
transparency of media ownership it would be impossible to take steps to address excessive
media concentration and to form an opinion on the value of information disseminated by the
media.

The Policy Brief starts with analysing problems and shortcomings in the Ukrainian legal
framework related to foreign media ownership, and in particular the broadcasting media

1 Media Pluralism in the Member States of the European Union; available at

http://ec.europa.eu /information society/media taskforce /doc/plural ism/med ia pluralism swp en.pdf

(last accessed 27 January 2011).

2 Media Pluralism in the Member States of the European Union, Commission Staff of the European Communities
Working Document, page 9; available at

http://ec.europa.eu /information society/media taskforce /doc/pluralism/media pluralism swp en.pdf (Iast accessed
27 January 2011).
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ownership of off-shore companies registered in Cyprus. Following the description of the
current situation in Ukraine, the lack of legislative requirements for transparency of ownership
and the political and business culture of secrecy are identified as key reasons for the existent
situation. Then, the Policy 8rief compares regulation models for media transparency in other
European countries. Finally, the Policy 8rief makes recommendations for Ukraine legislators
and policy makers on how to address the current problems in line with international
obligations and proposes set of principies that should govern the regulation of this issue.
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Lack of Transparency of the Ukrainian Media Ownership

Ukrainians do not know who the real owners of their broadcast companies are. This is the
conclusion of an analytical report by the Media Law Institute, an NGO based in Kyiv.3 The
Institute researchers and their colleagues from the Ukrainian Helsinki Human Rights Union
discovered that there is more information on the founders of media outlets in Ukraine than on
their owners. They established that:

l Nleither the audience nor the expert community have accurate and reliable information as to
those persons that control the media in the long runo Information regarding such persons is
based only on hearsay. Legally, there is no way one can prove or disprove the fact that Inter is
controlled by Khoroshkovsky and that Pinchuk controls ICTV, STa and Novy,"

International experts have also recognized the problem with transparency of broadcasting
companies in Ukraine. In its Resolution No. 1466 (2005) On Ukraine's Honouring its
Commitments and Obligations", the Parliamentary Assembly of the Council of Europe has
called upon the Ukrainian authorities to " ...secure transparency in media ownership" .
Furthermore, after their fact-finding mission in the beginning of 2008, two co-rapporteurs of
the Council of Europe called on Ukraine's Cabinet of Ministers to "support adoption by the
Parliament in the final reading of the law on transparency of media ownership"." In 2010,
ARTICLE 19 and International Media Support raised concerns about the lack of transparency
of media ownership in Ukraine and petitioned President Viktor Yanukovych on the subject,
stating that the need for transparency in media ownership is a vital component to ensuring
freedom of the media in Ukraine."? Most recently, the OSCE Representative on Freedom of
the Media highlighted the need for laws on transparency of ownership in Ukraine, noting that
the lack of transparency raises question about the affiliation of media with political and
business groups."

The media in Ukraine are not transparent because it is impossible to obtain information about
the beneficial owners of the media. Beneficial owners are the physical persons owning or

3 State of Transparency of Media Ownership in Ukraine, Analytical Report by the Media Law Institute , 19 April
2006; available (in Ukrainian) on request from ARTICLE 19.

4 Ibid. Khoroshkovsky and Pinchuk are Ukrainian oligarchs.

5 Resolution No. 1466 (2005) On Ukraine 's Honouring its Commitments and Obligations, adopted by the
Parliamentary Assembly on 5 October 2005 (28th sitting): available at
http://assembly .coe.intlmain.asp?Link-/documents/adoptedtextlta05/eres1466 .htm# ftn 1

(last accessed 27 January 2011).

6 Honouringof obligations and commitments by Ukraine, Information note by the co-rapporteurs on their fact­
finding visit to Ukraine (14-16 January 2008) Co-rapporteurs: Mrs Hanne Severinsen (Denmark, ALOE) and Mrs
Renate Wohlwend (Liechtenstein, EPP/CO); available at
http://assembly .coe.intlCommitteeOocs/2008/20080318 amondoc06r.pdf (Iast accessed 27 January 2011).

7 Letter of ARTICLE 19 and IMS to President Viktor Yanukovych, 25 February 2010; available at
http://www.article19.orglpdfs/letters/ukrai ne-president-of-ukra ineo pdf .

8 OSeE media freedom representative: Ukraine should take swift and resolute measures to entrench its exemplary
record in media pluralism, Press release, October 2010; available at http://www.osce.org/fom/73983 (last
accessed 27 January 2011).
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European Regulation on Transparency of Media Ownership

The lack of international standards is an impediment to regulation of media ownership by
offshore companies in Ukraine. In view of the specific issues arising from this type of
ownership, the European standards and rules concerning transparency of media ownership
and prevention of media concentration apply. The relevant standards are outlined below.

The standards on media ownership transparency in Europe have recommendatory as opposed
to legal character. Furthermore these standards are general and do not contain specific
recommendations concerning media ownership by offshore companies.

The Council of Europe has adopted two recommendations - Recommendation No. R (94)13
and Recommendation CM/Rec (2007)2 - emphasising the importance of transparency of all
media and the need for state action. 24

Recommendation No. R (94) 13 obliges member states to guarantee media transparency and
to allow exchanges of information on media ownership. The Recommendation proposes a
system of media transparency based on the following 6 guidelines:

Guideline No: 1 The members of the public should have access to basic information on the
media;

Guideline No. 2: The state bodies appointed to collect data on media transparency should be
competent to communicate these data to their foreign counterparts;

Guideline No. 3 : Transparency in regard to broadcasting services may be guaranteed by
obliging applicants for broadcasting licenses to release "fairly wider ranging" information. The
Recommendation divides this information into three categories:

First category: information concerning the identity of the persons or bodies participating in
the structure which is to operate the service;

Second category: information on the interests of the aboye persons and bodies held in
other media by the publishing structure or the persons or bodies participating in the latter;

Third category: information concerning the persons or bodies likely to exercise a
significant influence on the programming policy of this service.

Guideline No. 4: Transparency in regard to the operation of broadcasting services may be
guaranteed by requiring broadcasters to provide information aimed at accounting for changes
and relating to other categories of data linked to the operation of the broadcasting service;

24 Recommendation no. R (94) 13 of the Committee of Ministers to Member States on Measures to Promote Media
Transparency, adopted by the Committee of Ministers on 22 November 1994 at the 521st meeting of the
ministers' deputies; available at: http://www.medialaw.ru/epages/laws/erounion/transp.htm (last accessed 27
January 2011). Recommendation CMIRec(2007)2 of the Committee of Ministers to member states on media
pluralism and diversity of media content, adopted by the Committee of Ministers on 31 January 2007 at the 985th
meeting of the Ministers' Deputises , available at.
https: //wcd.coe.int/wcdlViewDoc. ¡sp?Ref=CM/Rec%282007%292&Language=lanEnglish&Ver=origi naI&Site=CO E&
BackColorl nternet=9999CC&BackColorl ntranet=FFB B55&BackColorLogged=FFAC75 (last accessed 27 January
20 11).
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Guideline No. 5: The rrussron and powers of the authorities responsible for ensuring
transparency in the running of broadcasting services should be defined in national legislation
clearly enough to ensure effective exercise of their tasks:

Guideline No. 6: Transparency in the press sector may be guaranteed with obligations for
disclosure of information. The Recommendation divides this information into five categories:

First category: information concerning the identity of the persons or bodies participating in
the publishing structure of a press undertaking;

Second category: information on the interests of the aboye persons and bodies in other
media by the publishing structure or the persons or bodies participating in the latter;

Third category: information concerning the persons or bodies other than those directly
involved in the publishing structure who are likely to exercise a significant influence over
the editorial line of the publications which they manage;

Fourth category: information on any statements of either editorial policy or political
orientation of newspapers and publications;

Fifth category: information concerning the financial results of the publishing structure and
the distribution of its publication.

Recommendation CM/Rec (2007) 225 includes provisions concerning media transparency and
ownership regulation. The provision in relation to media transparency guarantees the access
of the public to five categories of information on existing media outlets. The first three of
them repeat the three categories of information on transparency of broadcasters and print
media outlet defined in Recommendation No. R(94)l3. The other two categories include
information regarding the support measures granted to the media and information on the
procedure applied in respect to the right of reply and complaint.

The provision in Recommendation CM/Rec (2007)2 concerning ownership regulation
recognises the power of member states to adopt rules aimed at limiting the influence of a
single person, company or group in one or more media sectors. The rules may include
introducing thresholds and should make it possible to take into account the horizontal
integration - mergers in the same branch of activity - of mono-media and multi- media
concentrations, as well as vertical integration, where a single person, company or a group
controls some of the key elements of production, distribution and related activities such as
advertisement or telecornrnunication ."

Requirements for ownership disclosure exist also in the legally binding Council of Europe
Convention on Transfrontier Television. " Article 6 paragraph 2 provides that as a minimum
the following information about broadcasters should be made available upon request: the
name or denomination, seat and status of the broadcaster, the name of the legal
representative, the composition of the capital, the nature, purpose and mode of financing of

25 Ibid, Recommended measures, 111. Media transparency.

26 Ibid, Recommended measures, 1. Measures promoting structural pluralism of the media, 2 Ownership regulation.

27 European Convention on Transfrontier Television, Strasbourg, 5.V.1989; available at
http://conventions.coe.intltreaty/en/treaties/html/132.htm (Iast accessed 27 January 2011).
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the programme service the broadcaster is providing or intends providing. As the title suggests,
the convention applies to cross border television only.

The Council of Europe requirements are currently being revised to bring the Convention into
line with the EU Audiovisual Media Services Directive (AVMSD). The proposed new Article 12
includes two paragraphs, the second of which states that 'Parties will promote full
transparency of ownership of media service providers ' ."

Within the European Union, the non-binding European Parliament Resolution of 25
September 2008, aiming at media pluralism, specifically states in paragraph 35 that it
'Ielncourages the disclosure of ownership of all media outlets to help achieve greater
transparency regarding the aims and background of the broadcaster and publisher. " ?

Directive 2007/65/EC (Audiovisual Media Service Directiver", applying to broadcast and
online television programme services, and the Electronic Commerce Directivo". applying to
other on-demand electronic media services, such as online newspapers or radio services, have
requirements for identification of the media rather than disclosure of its ownership structure.

The EU legislation designed to ensure fair competition and the control of mergers, including
media mergers and information relating to major shareholdings in companies listed in
regulated markets, does not require information on ownership of every media outlet. The EU
rules apply on a case by case basis whenever there is a danger or a dispute regarding unfair
cornpetition. "

In conclusion, the overview of the relevant Council of Europe standards and EU legislation
demonstrate that the recommendations and rules are insufficient to ensure transparency of
media ownership by offshore companies. Nevertheless they are useful for setting up the
framework for ensuring transparency based on up-to-date collection and disclosure of
ownership structures and public access to economic information on providers and operators
(turnover, audience share, etc.),

28 Revision of the European Convention on Transfrontier Television, Draft Council of Europe Convention on
Transfrontier Audiovisual Media Services, T-TT(2009)013FIN.

29 European Parliament resolution of 25 September 2008 on concentration and pluralism in the media in the
European Union (2007/2253(INI)); available at
http://www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P6-TA-2008-0459&la nguage=EN (last
accessed 27 January 2011).

30 Article 5 of Directive 2007/65/EC of the European Parliament and of the Counci I of 11 December 2007
amending Council Directive 89 /552/EEC on the coordination of certain provisions laid down by law, regulation or
administrative action in Member States concerning the pursuit of television broadcasting activities; available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ :L:2007 :332:0027 :0045: EN:PDF (last accessed 27
January 2011).

31 Directive 2000/31 /EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of
information society services, in particular electronic commerce, in the Internal Market ('Directive on electronic
commerce '), Official Journal L 178 , 17/07/2000 P. 0001 - 0016; available at http://eur­
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0031: EN:HTML (last accessed 27 January 2011).

32 Merger Directive , Transparency Directive and Commission Directive 2007/14/EC.
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A recent academic study established that many member states of the Council of Europe have
not taken any legislative steps to implement the recornrnendations. " Where special
provisions on transparency of ownership have been adopted (for example, in Croatia, Portugal
and Lithuania) the legal models for transparency vary widely. Normally domestic laws contain
general provisions on the disclosure of ownership structures, which in most cases do not
require disclosure of beneficial owners. This means that physical owners remain unknown.

The transparency models with stricter requirements for disclosure of ownership structures
should be mentioned because they can serve as examples for the regulation of media
ownership by offshore companies. Examples of stricter requirements for disclosure include
Article 24 of the Lithuanian Law on Provision of Information to the Public" , which requires
that producers and disseminators of public information (not including those licensed by the
Lithuanian Radio and Television Commission) submit data annually to a government
institution regarding shareholders or co- owners of the enterprise who have the right of
ownership or administer at least 10 percent of all the shares or assets", and Article 16 of
Portugal's Press Law, obliging publishing companies to inform the High Authority for Social
Communication (Alta Autoridade para a Comunicacao Social, AACS) annually of the details
regarding shareholders in the cornpany." Despite the stricter requirements for disclosure of
media ownership these provisions cannot ensure transparency of ownership by offshore
companies because they do not require the disclosure of beneficial owners of shareholders. lt
means that the requirements will be met if the information of legal entities owning shares or
stock of a media company is provided.

33 Yolande Stolte and Rachael Craufurd Smith, The European Union and Media Ownership Transparency: The
Scope for Regulatory Intervention, 2010 (unpublished paper): available on request from ARTICLE 19.

34 Available at: http://www.rtk.lt/downloads/Law.doc (last accessed 27 January 2011).

35 Deirdre Kevin, Thorsten Ader, Oliver Carsten Fueg,Eleftheria Pertzinidou, Max Schoenthal, The Information of
the Citizen in the EU: Obligations for the Media and the Institutions concerning the Citizen's Right to be Fully and
Objectively Informed, Study of the European Parliament, ID. W: IPOUC/IV/2003 /04 /01, August 2004 , page 130;
available at http://www.pedz.uni-mannheim.de/daten /edz-ma/ep/04/pe358896-en.pdf, (Iast accessed 27 January
2011) , page 130.

36 Ibid, p. 167; the law also obliges members of the government, parliament and other state institutions to declare
any interests they have in the media sector.
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Principies for Regulation of Media Ownership by Offshore
Companies

On the basis of our analysis, ARTICLE 19 concludes that the following principies for
regulation of media ownership by off-shore companies can be established:

Principie 1: Transparency of media ownership means disclosure of beneficial owners,
including beneficial owners of offshore companies.

Principie 2: AII media and news agencies are responsible for disclosing annually their
beneficial owners before a relevant national body and to make this information
publicly available by publishing it on their websites, for example.

Principie 3: AII media and news agencies are responsible for disclosing information
concerning the ownership of their beneficial owners and of their next of kin of
other media.

Principie 4: AII media and news agencies are responsible for disclosing information
concerning the persons or bodies likely to exercise a significant influence on
the programming policy of this service.

Principie 5: AII offshore companies willing to establish or acquire media and news agencies
are responsible for presenting to a relevant national body a certificate of their
beneficial owners issued by the company registration authority in the off-shore
zone.

Principie 6: Everyone has a right to access the certificate about the beneficial owners of
off-shore companies owning media and news agencies.

Principie 7: Although limitations on off-shore companies from owning media and news
agencies are permitted they should be established by law, pursue a legitimate
interest and be necessary in a democratic society.

Principie 8: A relevant national body is entitled to oversee the disclosure of beneficial
owners and impose sanctions for the enforcement of this obligation.

Principie 9: Total bans on off-shore companies from owning media companies are not
permitted.
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Conclusions

ARTICLE 19 believes that it is fundamental to the proper functioning of all forms of national
media that media pluralism is respected and safeguarded by legislation if necessary. Without
regulation of media ownership by off-shore companies there is a risk of media concentration
and a lack of clarity about who influences the media. Ukraine, like any other state, therefore
has an obligation to set out a legal regime for the transparency of media ownership by
offshore companies. In addition, it should regulate this type of media ownership to ensure
media pluralism, prevent concentration and inform media consumers about the persons who
own or influence the media.

Based on the comparative law analysis and international standards of freedom of expression,
the principies proposed in this Policy Brief aim to serve as guidance for ensuring transparency
of media ownership by offshore companies in Ukraine and other countries.
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