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ORDERS

(1) A writ of certiorari issue directed to the RefugReview Tribunal
removing into this Court to be quashed the decigibthe Tribunal
made on 22 October 2008.

(2) A writ of mandamus be directed to the Second Redgindirecting it
to reconsider and determine the matter accorditgwo

(3) The First Respondent to pay the Applicant’'s cosessed in the sum of
$5,500.00.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 3232 of 2008

SZNAV
First Applicant

SZNAW
Second Applicant

SZNAX
Third Applicant

SZNAY
Fourth Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP

First Respondent

REFUGEE REVIEW TRIBUNAL

Second Respondent

REASONS FOR JUDGMENT

1. The applicants are citizens of Bangladesh who edritogether in
Australia on 24 March 2008. On 6 May 2008 theyligdpto the
Department of Immigration & Citizenship for protiect (Class XA)
visas. On 20 June 2008 a delegate of the Minigtirsed to grant
protection visas and on 16 July 2008 the applicaptdied for review
of the delegate’s decision from the Refugee Revigiwunal. The
Tribunal held a hearing which the principal appticattended. He will
hereafter be referred to athé applicarnit as he was the only person
who completed Part C of the PVA form. Although tige could be
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said to have had her own claims she completed Pantlicating she
did not. The Tribunal provided the applicant watditional time in
which to make further submissions following the dosion of the
hearing. These submissions were made in detaihibymigration
agent. On 22 October 2008 the Tribunal determitee@ffirm the
decision under review and handed it down on 11 Ndyer 2008.

2. The principal cause of the persecution which thaiegnt claimed he
had a reasonable fear of was his marriage in 1993 &lindu to a
Muslim woman from a neighbouring village. The agght told that
his wife had become a genuine believer in the Hingligion. He
stated that he had been intimidated by a group wdlivhs immediately
prior to his marriage and that after the notoriBabri Mosque incident
in Ayodhyain in India in 1992 there was a serioagKkbash against
Hindus in Bangladesh. He said that his marriagesea him to be
estranged from his parents. The applicant claitiad he was not
living with his parents at the time but Muslimsrfradhe local village
came to his parents’ house asking after him. Téegtdd discussions
between the Muslim vigilantes and his father, inichhit was
suggested that his father had told the vigilantes they could kill his
son, was the subject of much probing by the Tribuiighe applicant
told that following this incident he left Banglatlesn 1994 for India
with his family. He remained in India until 200/@n he heard that
his mother was ill with uterine cancer and wished See her
grandchildren before she died. He returned to Baegh to his
village. Where he stayed during that time was dls® subject of
debate. He told that after about fifteen days s&foslims from his
wife’s former village got together in the Mosquedadetermined to
attack him and his wife. He learned about theseats and
immediately left and returned to India. Upon hesurn to India the
fact of his wife’s Muslim origins became known thgh careless talk
at his children’s school. There was uproar in Villege. He was
assaulted and stripped to see if he had been anisech and was
therefore a Muslim. He was accused of being atistr He fled the
village with his family. The applicant producech@wspaper report of
the alleged incident. He claimed that he couldratirn to India.

3. The Tribunal questioned the applicant about hisndan some detail.
The applicant puts in issue the capability of tksigned interpreter.
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The Tribunal, in its Findings and Reasohsconcluded that whilst
there were clearly difficulties between Hindus aMlslims in
Bangladesh it did not accept that Hindus face d okance of
persecution in Bangladesh just for identifying asdds. The Tribunal
felt that this was particularly the case with tipplecant given that he
had lived in a village very close to a Muslim wiand that outside of
the incidents related to the Tribunal there waswidence of violence
between the two communities. The Tribunal noteat the applicant
had returned to Bangladesh in 2007 and did notrtegoy serious
harm or threats befalling him or his family immedig upon their
return and he did not suggest that any of the Hinduthe village to
which he returned were facing persecution justbieing Hindus [CB
381] at [149].

4. The Tribunal then considered the applicant’s specifims which can
be reduced to three. Firstly, that he and his wviere forced to
abandon their homes and move to India in 1994 rektimat he was the
victim of family ostracism, Muslim vigilante actiyi raids and a fatwa
upon his return to Bangladesh in 2007 and thirdrwhe returned to
India in 2007 he was the subject of Hindu perseoutiThe Tribunal
had difficulty in accepting the applicant’s evidenclt did not accept
that the applicant's move to India in 1994 was ahd flight from
persecution [CB 384] at [163], particularly givdretlengthy period of
time between the alleged confrontation betweenMhslim vigilantes
and his father, which it considered was inventedng event, and the
date of his departure. The Tribunal had difficulty accepting the
applicant’s story about how he came to know ofaleged meeting in
the Mosque [CB 384] at [166-170]. It did not adciye veracity of the
written corroborative evidence the applicant haought including the
newspaper report of the alleged occurrences irvittage he returned
to in India [CB 386] at [180-181]. The Tribunalddnot consider it
necessary to make findings in relation to the @apli's protection
prospects in India because it accepted that Baeghadas his country
of nationality even though all the applicants hadesed Australia on
Indian passports.

5. The applicant's ground for alleging that the Tribunfell into
jurisdictional error in the manner in which it réad its decision are
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contained in a Further Amended Application filedGourt on 6 July
2009. There are three grounds and | shall de&leath in turn:

1. The Interpretation Ground

6. “l. The Second Respondent (“Tribunal” ) breached s.425 of the
Migration Act 1958 (Cth)'Act” ).

Particulars

(@) The transcript and tape recording of the Tréumearing disclosed
such inadequacy or incompetence in the interpeetdliat the applicant
could be said to have been prevented essentiatiyn fgiving his
evidence.”

7. The applicant provided the Court with a transciptthe evidence
before the Tribunal together with an affidavit franother interpreter,
Mr Arafeen, in which he had marked up errors tleahhd heard on the
transcript. These errors constituted omissions irgérpretation,
translation of words that were not actually spoken other
misinterpretations. For example, on page 1 ofdffielavit at line 19
the Tribunal actually saitiThey can make one decision onlyut the
words “one decision only” were not interpreted. At line 35 the
Tribunal said‘Ok now | would have to be satisfiedind the interpreter
inserted the wordunderstand”. At line 36 it is claimed that the
interpreter misinterpreted the wol@mote” as“less”.

8. The applicant pointed to four instances where hgued the
interpretation particularly fell short so that tlapplicant had been
unable to give an effective account of the factald his case and that
the departures from the standard of interpretirigted to matters of
significance for his claim or the Tribunal’'s deoisj Perera v Minister
for Immigration[1999] FCA 507 at [45]. The first example is fauat
page 6 of the version of the transcript containedMir Arafeen’s
affidavit. The applicant commences to describearbilent after Babri
Mosque in 1992. He was asked which village thdanges came to:

“I; Batika Danga, and destroyed our house. And/thave burned, they have
arsoned and they have assaulted my parents andrathels and sister
(Omission) assaulted [CUNLEAR 20:59], injured, astsa us.

T: Which house? Where was the house?
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I: My house.

T: Where?

I: Kalkoli Para.

T: Where were you?

I: | was hiding at my aunt’s place at Gopal Pur.

T: Hmm. Well they didn't burn it until that evehappened, did they? Like they
took some — Maybe it was a case of them takingiitam a Hindu that they
didn’t like on that occasion. (Omission) but theagrdt burn your house when
you married her or they didn’t burn your house jiastbeing a Hindu, before
feeling provoked by that riot in India.”

9. The Tribunal refers to this piece of evidence fridme applicant at
[CB 383] at [160-161].

“[160] The Applicant clearly indicated that his mi@ge to a wife who converted
to his religion was not the factor, on its own, ttipmessed them to leave
Bangladesh. He said that he and his wife becamal Iscapegoats of
Muslim anger in the wake of the December 200292] Babri Mosque
episode in India, and that this development wastlineg that ultimately
pressed them into fleeing.

[161] The Tribunal gives this claim no weight fdret following reasons. The
Applicant only suggested that local Muslim angerdasponse to the Babri
Mosque incident was directed at him and his wifagng@as one would
reasonably expect such a mass backlash to be moaglly directed at the
Hindu community. Also, whilst in his protectiorsaviapplication he
loosely described the backlash to the Babri Mosqu&ent as the factor
that precipitated his escape to India, he providditle more detail to the
Tribunal about when he travelled, and it was notillsome time in 2004
[1994], more than a year after the Babri Mosque incidenthis was
accordingly more than a year after the Applicantdahis wife were
married. This means they stayed in Bangladesimfue than a year after
they were married.”

10. The applicant says that he could not respond to Thbunal's
conclusion that he had only suggested local Mualger in respect of
the Babri Mosque incident was directed at him arsdwife because
the suggestion that the locals wétaking it out on a Hindu that they
didn't particularly like on that occasidnhad not been interpreted to
him. | am of the view that even if that phrase Iheen translated it
would not have provoked a response that there vgenaral antipathy
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towards Hindus following the Babri Mosque incidehtwhich this was
just an example. That is the response the Tribapgkars to have
wanted in order to accept the story. | also tdke view that this
omission did not relate to a matter of significarice the applicant’s
claim or the Tribunal's decision. The more tellingason why the
Tribunal did not accept that the applicant had # Wweinded fear of
persecution arising out of this incident was thawvas not until some
time in 1994, more than a year after the inciddrat the applicant and
his wife moved from Bangladesh. The Tribunal'swseabout the
applicant’'s evidence that he had remained in Balegla on the ruri
were that this evidence was inconsistent and unooimg [CB 383] at
[162].

11. The next complaint that the applicant had about itlterpretation
related to concerns that the Tribunal expresseditath® use of the
word “probably” by the applicant. The Tribunal had expressed its
concern about the use of the wdptobably” to the applicant during
the course of the hearing. There are insertiortkefvord‘probably”
found at T7 of Mr Arafeen’s affidavit - line 15nk 26, line 28, T10
line 45. The Tribunal referred to that matter &L Tine 25:

“T:  Yeah, well can | tell you, I'm a bit scepticabout this story about, about the
plot in the mosque and people just happening to ihe&ming back to your
father; I'm a little bit sceptical about this story’'m very sceptical about it
because it also relies on the word ‘probably’.eahthe word probably in both
this story and the other one about when they canyadr parents’ house and
your parents probably told them to kill you. I'meptical about, I'm sceptical
about your parents ostracising (Omission) you beegour mother wants you
to come back and see her with the children. Okagpunds to me like a
Muslim doesn’t mind — No, we sometimes hear thashs don’t mind if, if
their child marries a non-Muslim as long the nonsiim becomes a Muslim,
okay? Sounds like — Your family sounds consisteéttt a Hindu family that’s
happy enough that the Muslim daughter-in-law hasobe a Hindu. Okay?
So you can address that first. Your family’s leuycome back to the village
with the Hindu wife and your children were HindWhis doesn’t sound like a
family that's ostracised you or sold you off to thrislims by saying “Kill
him, spare us.”

The Tribunal took the matter up in it§ihdings and ReasohgCB
379] at [133 — 135] where it refers to the commemizde by the
applicant’s advisor:
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12.

“[133] The Applicant’s adviser said that on listewy to the recording of the RRT
hearing he had noticed that the word “probably” hawbt been used
during the hearing by the Applicant himself as ofss the interpreter had
indicated in his consecutive interpreting. Theiaewsuggested that some
use of the word “probably” had merely been the test interpolation by
the interpreter, and suggested that the frequeridi@ appearance of the
word probably should not be relied upon in disctiedj the Applicant.

[134] The Tribunal considered this position. Howevthe Applicant did not
support this position in any way, and he certainigs not specific about
where the word “probably” might have been errondgusterpolated
rather than correctly translated.

[135] The Tribunal recalls that perhaps the mositical moment where the
Applicant appeared to use the word “probably” wakem he put words in
the mouths of one or both of his parents in anaims¢ to which he could
not have been a witness, and then suggested tatpinobably” said this
after the Tribunal asked him how he could posskilgw for sure what
they said on the alleged occasion. The Applicaemtvon to change his
version of what his parents might have said, angas this change in his
evidence that became the issue of concern to theral.”

The Tribunal's most serious concern is the usénefword“probably”
and that words were put into the mouth of the &jppli's parents he
could not have himself have heard. This is foun@7ain the Arafeen
affidavit at line 12:

“I; For their safety of their life (Omission) Thelo — well | was not present but |
heard, but probably for the safety of their lifedlghe security of their life they
(probably — insertion) have said that. They shat tIf you find them, do but
you don't please harm us.”

Whilst there is an insertion of orfprobably” the first“probably” is
not inserted, it was always said. Given this fagtould seem to me
that the criticisms being made by the applicantk@i®g made with a
“mind attuned to errdrrather than being read in the context of the
whole decision. In any event the Tribunal's mapoincern was the
change in the version of what his parents mighehsaid rather than
the use of the wortprobably”. | am not satisfied that the applicant
has established that these complaints amount toaiklurd of
interpretation of the type consideredRereraand | note in any event
that the applicant had an opportunity to clearhgTribunal’s concern
when the Tribunal expressed it to him. What thébudmal was
concerned about was that the applicant was intgnidirgive evidence
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of conversations held with his parents at a timenvhe was not there.
The conversations were allegedly being held with father from
whom the application was estranged.

13. At [CB 384] at [163] the Tribunal expressed its cem that when
being questioned on the matters of what was saitigofather the
applicant changed his evidence. The applicant galihrat he did not
change his evidence but | do not think that isexdrr At T7 of line 5 of
the Arafeen affidavit, already extracted, theresdseem to me to be a
change of evidence from the suggestion that thentsuhad said to the
vigilantes“just kill him” to “do not harm us”. It is for the Tribunal to
opine upon the significance of that change; for @murt to do so
would be to indulge in impermissible merits review.

14. The applicant also complains that the interpretdrrbt include the
word “ostracised when he/she was translating to the applicantis &
the extract from the transcript found at T11 exwdcat [11] of these
reasons. lItis fair to say that the answer to $kaes of questions from
the Tribunal was unresponsive but the matter idtdsah by the
applicant’'s migration agent at [CB 223]. In thé&irfdings and
Reasonsthere is no criticism of the applicant’s failute respond to
the Tribunal’s scepticism about this matter andhla the view that in
any event the essence of the Tribunal's concern adequately
conveyed to the applicant.

15. Finally, there is a general complaint about theliguaf the translation
because of the unresponsiveness of many of thecapf$ answers.
Unresponsiveness was certainly a matter of conceRererg see for
example [41]. At [42] the general concern is mgpecifically defined:

“Whilst it is possible to divine the general thrudt the applicant's case from the
transcript as a whole, his evidence, as given tiidhe interpreter and transcribed,
was, as we have seen, repeatedly unresponsive tu#stions asked by the Tribunal.
It was at times incoherent and inexplicably incetesit with other evidence given.
There are a number of exchanges between the isterpand the Tribunal which
evidence confusion on the interpreter's part athéosubject and direction of the
Tribunal's inquiry; and it would seem that from dinto time difficulties in
communication actually led the Tribunal to abandaenues of relevant inquiry.
Speaking more generally, it is difficult to belietleat the interpretation given is
adequately expressive of MPererds unchallenged account of himself as an
attorney-at-law in Colombo. His evidence, as inteted and transcribed, lacks the
responsiveness and coherence of the well-educaesbp that he apparently is. It
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may be that MiPererds unresponsiveness and lack of coherence areatndicof a
lack of candour on his part. It is, however, difficto fathom what the applicant, an
educated person, could hope to gain from an unnssp® approach, particularly
having regard to the nature of his applicationrédugee status.”

16. | am of the view that the concerns of inconsistenapd
unresponsiveness were very much conditioned byaitts inPererds
case, namely his intelligence and high qualificaio No-one has
suggested that this applicant had those same adyemt | am unable
to say why the applicant was unresponsive but lophit the transcript
as a whole | am not satisfied that the volume lefggld errors was such
as to suggest that they were a significant reas@am also influenced
by the fact that the applicant’s migration agend diot make any
reference to the quality of translation in his detbf 17 September
2008. The migration agent informed the Tribunaltth had reheard
the tapes of the record of interview and, whilstammented upon the
excessive use of the worgrobably” [CB 223] and made another
reference to interpretation under the headdigl the applicant stay at
his father’s house’there was no general complaint made of the qualit
of interpretation. If the interpretation problefmsd been so significant
that they hindered the applicant in providing thebdnal with a
coherent story then one would have expected hisatnigp agent to
have said so.

17. It should also be pointed out that during the ceur$ the Tribunal
hearing the interpreter did on occasion not heanar understand
guestions put by the Tribunal. On each occasiea,fer example T2
line 26 and T3 line 43, the interpreter requested Tribunal either to
repeat or to explain the question. This wouldcgatk that there was no
confusion on the interpreter’'s part and that he aeting diligently,
that he did not make up questions and thus it isemikely that
unresponsiveness and confusion lay in the mindhefapplicant. See
also T8 at line 1, all references being to the éeafaffidavit.

2. The Failure to Consider Relevant Evidence

Particulars

18. (@ The Tribunal found that the Applicant gave
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inconsistent evidence of his capacity to hear arneabout a Muslim plan to
attack and kill the Applicant in 2007. The Tribufiaund that the Applicant
never provided any details that helped make they stwore convincing. In
finding so, the Tribunal must have failed to taktbiaccount the Applicant’s

explanation of the perceived inconsistency.”

19. The Tribunal’s questioning of the applicant in tela to the plan to
attack and kill him in 2007 is found at T12 of theafeen affidavit
[L11 - 50]:

uI.

My father is still like, you know, very rigid ew but still so far he hasn’t seen
us and we just — there is this Hindu society isetend if we have like social
program in our house and these Hindu people, theotlavant to attend that.

You were staying in your father’s house?
No, | did not stay at my father’s house.

Well you say that the conspirators in the moswee talking about your
father’'s house and because — and because the pmopéeto your father and
talked about his house, you all inferred from tiat it was about you. So in
your own account of this you've created a link begw your visit home and
your father’s house.

Your father’'s house and what?
Your visit back home and your father’s house.
The link?

Yeah, you've created a link. ‘Cause you welkitg about the conspirators
targeting you and your father’'s house and the fgm#issumption being that
they were talking about the father’s house theg thast be talking about you.

My father did not accept us. Okay, well wheerthwas a discussion of this
conspiracy that was going on, my father came to -

C SEN: (Foreign language)

Let me finish. Please repeat that, you werermipting. When my father
landed, the discussion was about our house. Thgnfather realised,
understood that the issue is with us, that thesplpeof Muslim Para, they did
not know where, which house we had been living. d Ahen my father
realised that, | mean this matter is of grave ingure and then ©kay, my
father, he sent the intimation to us, through our ousin, that if you are to
live, you know, for the safety of your life you lege the place. Then we fled
the place and then in the evening, like after dtl#ky came in group and they
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circled our house and they were asking, like theppeewho have come here.”
(emphasis added)

The Tribunal’'s comment upon this evidence is comdiat [CB 385] at
[170]:

“The reference to people hearing what the Muslimshie mosque were discussing is
similar to the disparate claims about what the Aggoit’'s parents supposedly said to
the alleged vigilantes. More significantly, thepfipant gave divergent versions of
what then happened: he said that when these peepteted what they heard to his

father, he and (presumably) his wife (the “us” thham he referred at the hearing)

realised the Muslims must have been discussingamc her. However, he gave
evidence at the same hearing to the effect thdtaaeno contact with his father and

that he and his wife were hiding from him in anotheuse. In that version of events,
he could not have been a witness to the report tiatinterpreted as having

implicated him and his wife. As with the disparatzounts of what his parents
supposedly said to the alleged vigilantes, the isppt gave inconsistent evidence of
his capacity to be able to hear or learn what thespposed Hindus said to his father,
and he never provided the Tribunal with any detailsat helped make the story

sound more convincing.”’[emphasis added]

In his submissions, the applicant focussed on theti of the

sentence which is highlighted above. Taken in tgmia this comment
of the Tribunal would appear to be inconsistenthwiiie evidence at
line 45 of the extract where the applicant sayd tha father sent
intimation to him and his wife through their cousiFhe impression
may be that the Tribunal overlooked this piece wflence. However,
when the sentence is read as a whole, | am unabkxc¢lude the

possibility that what the Tribunal was really sayiwas that it was
unconvinced by the explanation provided. This negdiof the

Tribunal’s decision is consistent with the cautignabservations of the
High Court inMinister for Immigration v Wu Shan Liar(@996) 185

CLR 259 at [271-272] that the administrative dexismaker’s reasons
are not to be construed minutely and with an eyenkeattuned to
error; SZCOQ v Minister for Immigratiof2007] FCAFC 9 per Moore
J at [14].

3.  The failure to comply with s.424B(2)

20. “l.  The Tribunal failed to comply with s.424B(2) ofthe
Migration Act 38 (Cth) (Act” ).
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Particulars

(@ The Tribunal sent the applicant an invitatian give it additional
information on 17 July 2008 pursuant to s.424(2)ttef Act. The
invitation did not specify that the information hedbe provided within
the prescribed period.”

The letter of 17 July 2008 will be familiar to amg involved in
migration matters. It is the first letter sentato applicant following the
receipt of an application to the Refugee RevievbUmal. The letter in
this case is in the following form:

“Mr Tushar Kanti Das
Migration Plus

24 Toomevara Street
KOGARAH NSW 2217

By Post

This correspondence is addressed to you as theods#u recipient of the review
applicant(s).

Dear (applicant)
ACKNOWLEDGEMENT OF APPLICATION
We received your application on 16 July 2008.

This letter explains what we will do next and wivat expect you to do. Please read
it carefully.

What will the Tribunal do now?

We have asked the Department of Immigration anze®iship (the Department) to
send us its file so that the Tribunal can reviewryapplication for a protection visa.

When we get your file, we will decide if we cansid@r your review application. |If
we can consider it, a Member of the Tribunal wabbk at the information you and the
Department have given us and information about ywoumtry.

Will | be invited to a hearing of the Tribunal?
After looking at this information the Member mather:
» Make a decision in your favour; or
* Invite you to attend a hearing of the Tribunal

The Member may also:
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*  Write to you for more information
e Ask you to comment on information that the Tribures
What is a hearing and why is it important?

A hearing is your opportunity to give the Tribunalidence to support your
application. Evidence can include:

* What you tell the Member at the hearing

» Information or documents you give the Tribunal

e Information or documents you ask others to giveTttigunal
When and where will the hearing take place?

We will tell you the date and time of the hearimgl avhere the hearing will be held.
Hearings can take place in person at the Tribunalfices in Sydney or Melbourne,
but in some circumstances hearings may be condibgteiieo or telephone links.

What does the Tribunal expect me to do?
You should:

» Tell us immediately if you change your contact ietésuch as your home
address, your mailing address, your telephone numjmeir fax number or your
email address) or if there is any change in thetaoindetails of your authorised
recipient. If you do not, you might not receiveimvitation to a hearing or other
important information and your case may be decid@tout further notice. We
have enclosed forms to use when advising us ofgelsato your contact details.
(You should also inform the Department of any cleainghese details)

e Use your RRT file number when you contact us. fileunumber is: 0804482

* Immediately send us any documents, informationtlegroevidence you want the
Tribunal to consider. Any documents not in Engh$iould be translated by a
qualified translator.

You should inform:
(Applicant’'s son)
(Applicant’'s wife)

(Applicant’s daughter)

about this letter, and any reply will be regardesl @ joint response unless we are
advised otherwise.

Do | have to pay a fee for the review by the Trilai@
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A fee of $1400 is payable if the Tribunal decides gre not entitled to a protection
visa.

Where can | get more information?

If you have any questions you can call me on thebsu below. You can also call
our information line on 1300 361 969 (local callaches apply from anywhere within
Australia, except when calling from mobile telepb®)n For assistance in your
language, please contact the Translating and Inttipg Service (TIS) on 131 450.
You can also obtain general information from oubgiee at www.rrt.gov.au.

Yours sincerely

Deidre Olliver
TRIBUNAL OFFICER
Telephone: 02 9276 5392

Attachments:

RRT brochure “Appointment of Authorised Recipiefiotm
“Change of contact Details” form

Multilingual advice”

21. The gravamen of the applicant's argument is thathas letter seeks
additional information it enlivens s.424(2) of tAet. If s.424(2) is
enlivened s.424B(2), which has to be read with 4B42), applies.
Those sections are in the following form:

424B “Requirements for written invitation etc.
(1) Ifapersonis:
(a) invited in writing under section 424 to giméormation; or

(b) invited under section 424A to comment on respond to
information;

the invitation is to specify the way in which thefdrmation, or the
comments or the response, may be given, being thethe Tribunal
considers is appropriate in the circumstances.

(2) If the invitation is to give information,r @aomments or a response,
otherwise than at an interview, the informationtier comments or the
response, are to be given within a period specifiethe invitation,
being a prescribed period or, if no period is priéscl, a reasonable
period.”
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22.

23.

24,

The applicant submits that Regulation 4.35 of thBgration
Regulations 1994Cth) (the ‘Regulation¥prescribes a fourteen day
period where the information is to be provided fréwstralia and
twenty-eight days where the information is to bevimted from a place
outside Australia. He says that the invitatiorteleidoes not specify
that the information must be provided by the agpltcwithin the
prescribed period, instead it states that the médion must be
provided “immediately”. The failure to prescribe the period in
accordance with the Regulations is a breach of4&4and that
constitutes a jurisdictional error. The respondagiues that s.424 is
not enlivened because s.424(1) utilises the wommducting the
review. The Minister argues that the letter acknowledgieceipt and
requiring information is not writtenconducting the revietvwith a
view to the Tribunal getting any information thatonsiders relevant.
He argues that this submission is supported byabethat under the
heading“What will the Tribunal do now’the letter state$When we
get your file, we will decide if we can consideuygeview application.
If we can consider it, a Member of the Tribunal lwdok at the
information you and the Department have given ud sfiormation
about your country.” This, the Minister says indicates that the Tradun
had not yet begun either to conduct a review on tils mind to
information it considers to be relevant. Accordyng.424 has no
application.

This is an attractive argument. No-one has preshljooonsidered that
the acknowledgment letter falls within s.424 and i6 found to have
done so then a very large number of review decsstbat have been
made and that are awaiting judicial review may hawvde remitted.
However, this is not something that the Courts hshvied away from
previously; Minister for Immigration & Multicultural Affairs VAl
Shamry [2001] FCA 919; SAAP v Minister for Immigration and
Multicultural and Indigenous AffairR2005] HCA 24.

The Minister’s submissions do not deal with thelgpeans posed by the
existence of s.414(1) of the Act:

Refugee Review Tribunal must review decisions
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25.

Q) Subject to subsection (2), if a idalapplication is made under
section 412 for review of an RRT-reviewable dedisithe Tribunal
must review the decision.

and the views expressed by McHugh WNWAF of 2002 v Minister for
Immigration(2004) 211 ALR 660 at [22] and [23].

“The nature of the proceedings before the Tribunal

[22] The provisions governing the Tribunal's revies the decision by the
Minister's delegate were in Pt 7 Divs 2-7A of thet. AThe legislation provided
for an inquisitorial, merits-based review by andpdndent tribunal. As might
be expected in view of the importance of the prdoess, particularly for
persons in the position of the appellant, the lagn was detailed, and it
provided for procedures of some solemnity.

[23] Once an applicant had made a valid applicafmmreview of a delegate's
decision, the Act imposed on the Tribunal a dutyrdésiew that decision:
s 414(1). It provided that the Tribunal might exsecall the powers and
discretions conferred by the Act on the delegatet15(1). It obliged the
Tribunal to 'pursue the objective of providing a mechanism woferg that is
fair, just, economical, informal and quitks 420(1). The Secretary of the
Department was obliged to give the Tribunal a stat® about the decision
under review setting out the findings of fact magethe delegate, referring to
the evidence on which the findings were based,gividg the reasons for the
decision: s 418(2). The Secretary was also obligedive the Tribunal all
other documentary material in the Secretary's [33#3e or control, which the
Secretary considered to be relevant to the reviewt18(3). There were
provisions by which the applicant for review mighipply, and the Tribunal
might seek, information: ss 423 and 424. The Asb amposed duties on the
Tribunal to supply the applicant with certain infation for comment:
ss 424A-424C. Section 425(1) compelled the Tribdoahvite the applicant
to appear before it and detailed provision was meatgut the terms of that
invitation: ss 425A and 426.”

It seems to me to be clear that once an applicasidiied with the
Tribunal the Tribunal is seized of it and any thitigat it does in
relation to the application is done foonducting the review! The
letter is significant. It invites the applicant fwrovide additional
information (the original information which the digant has provided
being the information contained in the applicatiorthe Tribunal) and
the information is required for a particular purpod hat purpose is for
the Tribunal to consider whether or not it is prepato make a
decision in the applicant’s favour without the resiey of inviting him
to a hearing. This must bednducting the revietv The additional
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information provided pursuant to the request thas @A particular
importance. It could be more convincing than tpeli@ant himself.
The Tribunal might be prepared, on the basis of ii@rmation, to
grant a visa which it might have declined havingrdethe applicant. |
am unable to accept the Minister’s submissionshagoint.

26. Section 424 is also the only source of power inAbeby which the
Tribunal can obtain additional information by iratibn from a person.
A “persori means a natural perso8ZLPO v Minister for Immigration
[2008] FCAFC 51 at [103-108]. However, it is nexay to consider
the facts anddicta in two Full Bench cases. IrMinister for
Immigration v Sun[2009] FCAFC 201, a case dealing with the
Migration Review Tribunal sections of the Act, thebunal sent letters
under ss.359 and 359A in one document. The appldidmot respond
in time. The Tribunal invoked s.359C. The applianagent
acknowledged he was out of time but requested gsiam to lodge
information by a date in less than 28 days, thegileed period. The
Tribunal agreed and the applicant provided thermédion. He argued
before the Federal Magistrate that he had beenngare effective
extension of time under s.359A and should have lpéen a hearing.
The Federal Magistrate decided the case on thes lodsine s.359A
letter. His Honour was not satisfied that the ordgiinvitation to
provide additional information under s.359 was #eative invitation
as it did not specify the prescribed period withulmich the first
respondent was to provide the additional informmatas required by
s.359B. Therefore, s.359C(1)(b) did not apply te #pplicant except
in relation to the s.359A letter.

27. On appeal the Full Bench held that the Tribunal wagpowered to
conduct a review in a manner consistent with itsgabions. At [47]
the Court said:

“Division 5 of Pt 5 of the Act imposes certain pedaral obligations upon the
Tribunal, and correspondingly creates certain ptaca rights upon the visa
applicants to which it applies. But it does notedipower the Tribunal from
conducting a review in a manner not inconsistettt Wiose procedural obligations.”

Although Sunaccepted that a letter seeking information which rabt
give a date for its provision was nda tetter under s.359 | am not
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clear that it said in terms that additional infotioa could be obtained
in that way.

28. In SZLTR v Minister for Immigratiof2008] FCA 1889Siopsis J
referred taSun although the case was not decided on that basis:

“[34] Further, it appears that neither of the Rtlurts in SZKTI and SZKCQ were referred
to the case of Minister for Immigration & Multicultal & Indigenous Affairs v Sun
[2005] FCAFC 20; (2005) 146 FCR 498 (Sun). In ttese the Full Court dealt with
the equivalent provisions in the Act which applyéwiews by the Migration Review
Tribunal. In Sun, the Full Court construed thosetises as not precluding the
Tribunal from obtaining additional information froam applicant by a means other
than the formal invocation of s 359 of the Act. Thall Court held that the
consequence of the Tribunal invoking the formalcpss was that the provisions of s
359C were enlivened.

[35] However, in light of my findings below, it isnnecessary for me to determine this
issue.”

If all his Honour was saying there was that a Tmdducould use
information obtained from an applicant in a manhait did not invoke
ss.359 or 424 or the Act, | would respectfully agrBut | do not think
this obiter dicta is authority for the proposition that a request for
additional information can be made other than imglance with
SS.359 or 424.

29. The second case MZXRE v Minister for Immigratiof009] FCAFC
82. The Full Court in that case, North, Graham Rades JJ, accepted
submissions that a letter which sought addition&drimation but did
not specify the prescribed period for response m@san invitation
within the meaning of s.424(2) of the Act:

“It is common ground that this letter did not ambtman invitation to the appellant
to give additional information within the meaninf424(2) of the Act. This was
because it had not specified a date, in accordaitbes 424C(1)(b), before which
any information had to be provided.”

The letter which is referred to in these comments vgent to an
applicant whose case had been remitted to the Aaibuor
reconsideration. | have seen the letter referremh tdlZXRE.Among
other things, it stated:

SZNAV & Ors v Minister for Immigration & Anor [20J9-MCA 693 Reasons for Judgment: Page 18



30.

31.

“You are invited to provide any documents or wrttarguments you wish the
Tribunal to consider which you have not alreadyvmted to the Tribunal. Any
documents should be provided as soon as possible.”

There is a fundamental matter which differentiates letter from the
letter currently under consideration. It is thae tletter in MZXRE
invites the applicant to provideldcumentsand “written arguments
but does not make a request forférmatiori’ as such. A document is
not considered ifformatioi and therefore not ddditional
informatior’ under s.424(2)SZLPOat [110].

| should also express my concern about the appdesramination of
some letters asnbt amounting to an invitation under s.424Vhat
exactly is the status of such letters? Clearlgui€h a letter is written
before a hearing and is not responded to the Tabuwvould be
exceeding its authority to proceed without providim hearing under
s.424C(1). But what is the situation with regard laiters of
acknowledgement such as the one written in tharmistase? In those
circumstances the letter would not be an invitatumader s.424, what
then is it? | can see that there are attractiondesignating it a non-
invitation. If it is, none of the requirements ofi34B are invoked but
the Tribunal would still have to have regard to anjormation
provided because of s.424(1). Whilst this mightusecthe result
wished for by the drafter of the letter, it doepear to fly in the face of
the intention of this section of the Act, nametyensure a modicum of
procedural fairness in relation to the gatheringhédrmation. Avoiding
those responsibilities by deliberately designinigteer that effectively
infringes a requirement (s.424B(2)) would, to myndji be a most
unsatisfactory way of securing the intended outcome

There are two ways in which the outcome could bgtiteately
obtained. The first is by a robust application leé purposive doctrine
of statutory interpretation. A Court could hold tthtawas the intention
of the legislature to restrict s.424 tpdrticular” information identified

by the Tribunal and not a request fgeheral information of the type
contained in the letter. Buchanan ekamined the intent of the
legislature in bringing in these amendmentsS#EKCQ v Minister for
Immigration [2008] FCAFC 119 and concluded that he was little
assisted by either the second reading speech orexipbanatory
memorandum. It could be suggested that the diffeteon in the
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regulation 4.35 between information from within Amadia and
information from overseas might indicate such patérity but it does
not behove this Court to posit such an interpretagiven the very
clear wording of s.424 and the interpretation plaopon additional
information in the authorities. The second methoduld be by
legislative amendment.

32. It follows from the above that | am of the view thhe appropriate
description of the acknowledgement letter is thas ia letter written
pursuant to s.424 to which the provisions of s.424Bpply and that
by requiring the informationithmediately the writer did not require it
to be given within the prescribed period. This eaus breach of
S.424B(2). The question | must now consider is imaiesuch a breach
constituted a jurisdictional error.

33. In SZLPO supra the Full Bench Lindgren, Stone and Bennett JJ
approved of the dicta of another Full Bench TambgfGoldberg and
Rares JJ inSZKTI v Minister for Immigrationf2008] FCAFC 83
whereat [43] the Court stated:

“[43] In our opinion in its natural and ordinaryeaning s 424(2) provides a means
by which a person may be "invited" to give additibinformation to the
tribunal, that is, information which that persorsmt already provided to the
tribunal or which the tribunal has not obtained another way, such as
pursuant to the use of its powers under s 427(3utomons a person to give
evidence. The introductory words to s 424(2), ngmelithout limiting
subsection (1)", identify one of the means avadalnider s 424(1) which the
tribunal may employ to get information, but theA2}(2) prescribes the mode
and limitations governing how it may invite a perstm give it additional
information. The Parliament provided a code in24,4124A, 424B and 424C
which made extensive provision for the tribunal dabtain information
including by means of an invitation to a persomptovide it. Those provisions
specified the means by which the information wasbéo sought, and the
consequences for its non-provision. We are of opithat the Parliament did
not authorise the tribunal to get additional infation from a person pursuant
to its general power under s 424(1) without comqyiwith the code of
procedure set out in ss 424(2) and (3).

and continued at [53]

“[53] In our opinion, if the tribunal requires atldnal information to be provided by
a person it must follow the procedures that thdidaent has laid down to
obtain that information.”
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34.

35.

SZLPOis also authority for the elements that must bese@nt for the
engagement of s.424(2). Approving Buchanan BAKCQat [41],
their Honours said that there were four elemerds\itere required:

“Namely, an invitation; to a person; to give infation; which is additional
information.”

| have already indicated | am satisfied that allrfof these elements
exist in the letter of 17 July 2008. | have alsdicated that | am
satisfied that with the use of the wofdmmediately” instead of
“fourteen” or “twenty eight days”the Tribunal breached s.424B(2)
and Regulation 4.35SZLPOalso confirmed that information is only
additional information where it is additional tdeanmation previously
given by the invitee [88].

There are a number of cases bearing upon whethezagh of s.424B
constitutes a jurisdictional error. The matter vilast considered by
Jacobsen J I8ZEXZ v Minister for Immigratiofi2006] FCA 449

where an invitation was given to an applicant ursld24B(2) of the

Act and an answer requested beyond the 14 dayrfiredgeriod fixed

by regulation 4.35(3) of the Regulations. The Mgier conceded that
the invitation was in breach of the section budstiat it did not

involve jurisdictional error. His Honour contradtéhe imperative

requirements contained in s.424A before sayin@ &t [

“Although it is not one of the centrepieces of #tatutory scheme, s 424B(2) plays
an important part in carrying out the statutoryuiegment of procedural fairness. It
applies to invitations under both s 424 and s 432&Pobject, or at least one of them,
is apparently to ensure that after the invitatienissued, the applicant has a
reasonable, albeit relatively short, period of timevhich to provide the information
or comments to the RRT.”

He continued at [45] — [49]:

“[45] It might be thought therefore that the tirimits fixed by the Act and the
Regulations must be adhered to strictly. Furth@psett for this view is to be
found in the observation of Sackville JMAWR v Minister for Immigration
and Multicultural & Indigenous Affairg2003] FCA 1520 at [33] and [35],
that no period other than the period of 14 daysterinitial prescribed period
or 28 days for the further prescribed period caspezified.

[46] Against this, s 424B(2) and s 424B(3)(b) epobvide that where no period is
prescribed, the information or comments are to isengwithin a reasonable
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period. Mr Potts drew attention to the power of RRT to extend the period
to respond to an invitation contained in s 424B(#may well be that this
power can be exercised after the initial prescripedod has expired; see
Minister for Immigration and Multicultural & Indigeous Affairs v Suf2005]
FCAFC 201 at [51].

[47] A difficult question of construction and rewiliation of the provisions of Div
4 of Part 7 with the privative clause in s 474t Act would arise if the RRT
were to specify in its s 424 or 424A invitation eripd of 13 days to respond,
and, in the absence of a response within that getlee RRT proceeded to
make a decision on the review without further actias apparently authorised
by s 424C and s 425(2)(c).

[48] However, | am relieved from answering thatestion because of the
circumstances in which the apparent breach of B@4occurred in the
present case. What | have to determine is whettebteach complained of
gave rise to jurisdictional error. That cannot beveered by simply posing the
qguestion of breach or no breach; it is necessargotsider whether in the
particular circumstances the breach had that result

[49] | do not see how, having regard to the lamguaf s 424B(2) or the scope of
Div 4, a breach which consisted of giving an apglicmore time than he or
she was entitled to, could be thought to rendealidva decision given after
the breach. This must be especially so where floenmation was provided and
a hearing took place in accordance with s 425.”

36. The matter was then considered by Tracey J in césfethe mirror
provision in relation to the Migration Review Tribal s.359B inM v
Minister for Immigration[2006] FCA 1247. In this case, as with
others, it was argued that the failure to complthwhe provisions of
359B(2) meant that there was no lawful invitatiorptovide additional
information and therefore the applicant was noeesgn to whom (in
this case s.359C(2)), in refugee cases s.424C(fp)iedpand the
applicant remained entitled to the oral hearing daded by the Act.
Tracey J noted at [28]:

“[28] The applicant relied on three cases to supgus argument that strict
compliance with the terms of s 359B(2) of the Aaswequired. They were
SAAP v Minister for Immigration and Multiculturaihd Indigenous Affairs
[2005] HCA 24; (2005) 215 ALR 162YEAN of 2002 v Minister for
Immigration and Multicultural and Indigenous Affaif2003] FCAFC 311,
(2003) 133 FCR 570 an@€han Ta Srey v Minister for Immigration and
Multicultural and Indigenous Affairf2003] FCA 1292; (2003) 134 FCR 308.
None of these cases dealt with the constructian3®9B(2) of the Act.”
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His Honour then considered the cases cited abol@edsaying at
[32]:

“[32] The applicant’s submission, correctly, didtrsmggest that all breaches of the
procedural requirements imposed by the Act wouicek gise to jurisdictional
error. Rather, it was submitted, that assistanaddcbe found in the cases
relied on when the task of construing s 359(2hefAct was undertaken.”

He then compared ss.359A and 359B finding thatadblkgation in
359A as that in 424A was imposed in imperative trnin regard to
S.359B his views were:

“[35] Section 359B of the Act is, on its face, anmdlexible provision. It is designed
to avoid extended delays in the decision makingcgse in circumstances
where the Tribunal chooses or is required to sekltianal information or
comment from an applicant. If there is a prescripedod that period is to be
specified in the invitation. Otherwise a reasonapleriod limitation is
imposed. By s 359B(4) of the Act the Tribunal matead a prescribed period
for a prescribed further period. The burden of tamporal requirement falls
on an applicant. There is no requirement that gpli@t respond to an
invitation. No imperative obligation is, in termmposed on the Tribunal by s
359B of the Act.”

His Honour then considered 359B(2) further at [@&jcluding:

“[36] [t]he obligation to so stipulate is not imged on the Tribunal in mandatory
terms. Furthermore the type of provision consideiredSAAP will, if not
complied with, deprive an applicant of a significpnocedural safeguard. The
same is not necessarily true of a failure accuratelstate the period within
which an applicant should respond to an invitatiseyed under s 359 of the
Act. If the period stipulated is shorter or longiean that prescribed this could
but will not necessarily lead to an applicant Igsan entitiement to be invited
to attend an oral hearing. For these reasons | atmpersuaded that a
legislative intention can be discerned that a ratestent of the prescribed
period in the letter of invitation should lead tovalidity of the Tribunal's
ultimate decision at least in circumstances whasehere, the time stated was
more generous than that prescribed, the applicanhat respond within the
time stated, the applicant subsequently providéarimation sought and that
information was taken into account by the TribunbEn it made its decision.”

At [37] Tracey J acknowledged the conclusion reddbg Jacobsen J
in SZEXZ

37. The matter was considered again by BuchananSZI'WQ v Minister
for Immigration[2008] FCA 1406. At [52] his Honour said:
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“[52] Section 424B(2) on its face directs thatfdrmation or comments are to be
given within a period specified in the invitatiott.does not, in terms, impose
a direct obligation on the RRT about the termshefihvitation (cf. s 424B(1)
— ‘the invitation is to specify ..."). The conseqae of any failure to specify a
period is that the facility in s 424C of proceedinga decision in the absence
of the information might not be available but | dot see s 424B(2) as
establishing the kind of obligation on the RRT whicould lead to either
statutory breach or jurisdictional error. A circuargce of this kind (failure to
specify a period and consequent inability to rety ©424C) does not fall
within any of the reasoning iI8ZKTI, SZKCQor SZIZQ As it happens the
information was given. It was brought to the atitemtof the appellant. She
had an opportunity to deal with it. It cannot beéghat the information was
not given before the time for it had passed (s 4248)). In my view no
‘breach’ of s 424B(2) occurred and, in any eveny &ilure to comply with
its strict terms did not, in the circumstances toé tcase at least, amount to
jurisdictional error on the part of the RRT. Thenidter’'s latest written
submissions drew attention to judgments of this r€daa similar effect
(SZEXZ v Minister for Immigration and Multiculturahd Indigenous Affairs
[2006] FCA 449 andM v Minister for Immigration and Multicultural Affes
[2006] FCA 1247; (2006) 155 FCR 333 at [34]- [37]).

38. It is noteworthy that his Honour specifically exdéd the reasoning in
SZKTI, SZKCQ and SZIZOHis Honour gave the principal judgment
in SZKCQwhere he again discussed the imperative natused@#A in
contrast with that of s.424 saying at [53] and [54]

“[53] As | earlier indicated, the requirements abthie method by which an invitation
must be given in s 424(3) are stated in identigahs to the requirements to be
found in s 424A(2) about the way in which the RRUisininvite an applicant
to comment on information which ‘would be the reasor part of the reason,
for affirming a decision that is under review'. Thgplanation given by the
Explanatory Memorandum, to which | referred eaylfer the new ‘code of
procedure’ did not differentiate between s 424 saP4A. The requirements
of s 424A(2) have been found to be strict onesadireof which will render a
decision invalid (se€SAAB. On the present appeal, however, the Minister
invited us to draw a distinction between s 424A iokhwas described as
mandatory, and s 424, which was described as pgrmisThe distinction is
one which was adverted to by Hayne JSIAAPwhere his Honour said (at
[206]):

‘206 The language of s 424A is, of course, impeeati'the Tribunal
must take the several steps it prescribes. That intiwerdanguage
stands in sharp contrast with the permissive tevfndor example, s
424 which says that "the Tribunalay' take various steps. The evident
purpose of the provisions of s 424A (and severhemoprovisions in
Div 4 of Pt 7) is to give applicants for review pealural fairness.’
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(Emphasis in original text)

[54] In my view, however, the argument breaks daatrthe point at which the
RRT chooses to take the step permitted to it oftimy a person to give
additional information. At that point the languagd s 424 becomes
imperative. Such an invitatiomust be given to the persoim’ one of the ways
then specified. Hayne J went on to say (at [208]):

‘208 Where the Act prescribes steps that the tdbunust take in
conducting its review and those steps are diretdethforming the

applicant for review (among other things) of thievance to the review
of the information that is conveyed, both the laaggiof the Act and its
scope and objects point inexorably to the conchludioat want of
compliance with s 424A renders the decision invalihether those
steps would be judged to be necessary or evenabésiin the

circumstances of a particular case, to give pro@dairness to that
applicant, is not to the point. The Act prescrilndsat is to be done in
every case.’

(Emphasis in original text)”

His Honour continued with an extract from the viesésMicHugh J in
SAAPat [77] and of Kirby J at [173] in the same castieeindicating
that at [58]:

“[58] Applying those observations in the presease, as | think we should, it
follows that the RRT failed to comply with a mamatgt obligation which fell
upon it when it asked the appellant ‘to obtain frBakistan confirmation from
leading party officials who knew him of his stangliand situation and allowed
him four weeks to do so’. The result is that theisien of the RRT must, for
that reason, be set aside.”

39. Buchanan J concluded by considering the decisior84KTI and
supported the views expressed by the Full Couttahcase at [43] and
extracted at [26] of these reasons.

40. SZLPOis the generic heading for three casgg]l PO, SZLQHand
SZLPPwhich were all considered by a Full Bench of Lirgly Stone
and Bennett JJ. The applicant relies heavilys@hPOsaying at [49]
of his submissions:

“The Full Court applied the Full Court's decisiom SZKCQ v Minister for
Immigration and Citizenshif2008) 170 FCR 236 (at [52]-[58]), noting:

For reasons that his Honour gave (at [52]-[58])Whiich we need not discuss,
Buchanan J thought that a failure by the Tribuoadmply with ss 424(2), (3)
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41.

42.

and 4248 like a failure by it to comply with s 424A (§AAP v Minister for
Immigration and Multicultural and Indigenous Affai(2005) 228 CLR 294,
constituted jurisdictional error”

(Emphasis added)

but he acknowledges that in fact the Full Cours8#KCQstops short
of expressly stating that any breach of s.424B titoed jurisdictional
error.

The most relevant case, however, would appear t84e€)H, which
was considered by the Full Bench $ZLPO(SZLQH v Minister for
Immigration & Anor NSD 970 of 2008). In that case there was a
specific reference to non-compliance with the timet in s.424B. The
Full Court found that the Regulations only preseda time limit of
seven days when in fact the Tribunal had givenagh@icant 28 days.
The vice in the Tribunal’'s decision was that it Heeen made after 21
days, in other words before the time limited by fhréunal for the
provision of the information. It concluded thajuaisdictional error
had been made:

“[137] The Tribunal in fact assure8ZLQHthat he would have twenty eight days.
We think that, having allowed this period, the Trial was bound by
considerations of procedural fairness to all®dl QHthe full twenty eight day
period. He was denied procedural fairness bectheselribunal signed its
decision only twenty one days later. This is serethough there is no
evidence tha8ZLQHwould have given the Tribunal additional infornoatior
evidence if we had been allowed the full twentyheigays.”

The applicant then referred the Court to the degign SZIZO & Ors v
Minister for Immigration [2008] 172 FCR 152 but this case was
decided beforeSZLPO and SZLQH although | acknowledge the
comments made at [87], [97]:

“... the provision of s 422B in the Act, which makeetcontent of Division 4 and
Division 7A, together with ss 416, 437 and 438 mplete code for the discharge of
the Tribunal’s obligations in relation to the nalujustice hearing rule, suggests that
Parliament intended that there be strict adhereaceach of the procedural steps
leading up to the hearing. Each of the procedstgps is imperative and must be
complied with in the manner described in the Act.
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It should be only in exceptional circumstances th&ourt should refuse to issue the
constitutional writs once the Court has determititeat the Tribunal had failed to
comply with its imperative statutory obligationsao applicant seeking the review of
a decision of the delegate refusing the applicarmra@ection visa. If it were
otherwise, and the Court were required to inquite the extent to which the failure
by the Tribunal to comply with its statutory obligas to accord an applicant a fair
hearing prejudiced the applicant, the imperativikgakion imposed on the Tribunal
might well be blunted.”

43. What | take from these cases is that the FederalrtCloas been
reluctant to make the sweeping assertion that aesch of the time
provisions contained in s.424B and the Regulaticoastitutes a
jurisdictional error. It is most reluctant to fiticiat a jurisdictional error
has been made when an applicant is given more tinpgrovide the
information than that contained in the Regulatiortdowever, where
the breach of the Regulation constitutes unfairnesan applicant the
Court would hold that a jurisdictional error hascoced GZLQH.
Even then the Court will look at the particularccimstances of the
case and exercise its discretion not to grantfrelleere an applicant
suffered no injustice by reason of misstatementthe prescribed
period;M supra at [38].SZLQHat [144 — 146].

44. In the instant case the applicant was told to pl®uhe information
“immediately” when he should have been told to provide it within
fourteen or twenty-eight days. Importantly thebUmal determined
that it could not make a decision on the informatdone on 25 July, 8
days after the 17 July letter and therefbedore the regulated time
period would have expired. The applicant has rejjoded to any
disadvantage arising out of that error. He wasmia hearing. |
believe that this is a situation which should bekkd at objectively. |
have at [25] already referred to one possible digathge that the
applicant suffered by the Tribunal determining, doefthe statutory
period had expired, that it could not make a denisupon the
information provided alone and requiring a hearidg.could also be
said that an applicant who was told that he hagréwide information
“immediately would not take any steps to provide informatibatthe
could not obtain in that short space of time ang tlose an opportunity
of putting forward important evidence to the Tribun Given the
difficulties that many applicants are encumberedhwilack of
education, lack of English, lack of understandingtlee Tribunal
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process, lack of assistance, this is not a famhéstcpossibility. The
Court does not have to be exhaustive in the prawisif examples.
The two cited would seem to me to be sufficientnidicate that this
failure by the Tribunal constitutes the type ofainiess that was found
to be a jurisdictional error iI8ZLQH

45. The Minister relied on his submission that the @inél had not entered
upon the review. He made no submissions uponetisar It is not
for this Court to undertake that task for him. the circumstances |
would not be prepared to exercise any residualelisn to refuse the
relief sought. | will grant the applicant the ctndional writs
requested and order that the first respondent paycbsts of the
applicant which | assess in the sum of $5,500.00.

| certify that the preceding forty-five (45) paragraphs are a true copy of
the reasons for judgment of Raphael FM

Associate:

Date: 23 July 2009
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