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ORDERS

(1) A writ of certiorari issue directed to the secomedpondent, quashing
the decision of the second respondent handed down o
8 December 2005 in matter NO5/51412.
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(2) A writ of mandamus issue directed to the seconpamedent, requiring
the second respondent to determine according téHevapplication for
review of the decision of the delegate of the fis$pondent dated
25 September 1996.

(3) The first respondent must pay the applicant’s costhe amount of
$4,000.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG43 of 2006

SZIAY
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application filed on 5 January 2006 unsld76(1) of the
Migration Act 1958(Cth) (‘the Migration Act” ), which seeks orders
by way of judicial review of a decision of the Rgée Review Tribunal
(“the Tribunal” ) dated 29 November 2005 and handed down on
8 December 2005. The Tribunal affirmed a decisodna delegate
made on 25 September 1996 which refused to grprdtaction visa to
the applicant.

2. Under s.476(1) the Court hatshe same original jurisdiction in
relation to migration decisions as the High Courtish under
paragraph 75(v) of the Constitution’but its powers are confined by
s.474(1) if the Tribunal’s decision is a “privatigiause decision”. It is
such a decision unless | am satisfied that it wéected by
jurisdictional error (seePlaintiff S157/2002 v Commonwealth of
Australia (2003) 211 CLR 476). | do not have power myselfi¢cide
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whether the applicant’s refugee claims should be\sd, nor whether
he qualifies for a protection visa.

3. In the present case, | am faced with a statemeneasons by the
Tribunal which sufficiently identified the refugetaims made by the
applicant. It rejected them d$abrications”. It arrived at that
conclusion by identifyinga range of inconsistenciesand “inherent
implausibility in his claims and evidence’'When its detailed findings
purporting to explain those conclusions are exadjinggnificant
elements in its reasoning appear illogical or upsuied by the
evidence, its characterisation of its adverse enidey points appears
extravagant, and there are significant points fawguthe applicant
which received no expressed attention.

4. The issue, which | have found difficult to decidewhether the various
defects in the Tribunal’'s reasoning are “mere” exrof fact or logic
made within jurisdiction, or whether they allow teeconclude that the
Tribunal has failed to exercise its jurisdictioncaing to a duty to
perform its review of the applicant’s refugee clailoy a process of
genuine and rational consideration of the evidence.

5. A requirement that the applicant’'s evidence shdb&lgiven a proper,
genuine and realistic consideration in the deciSiomade by the
Tribunal appears to be accepted in the High CaaegNAIS v Minister
for Immigration & Multicultural & Indigenous Affag [2005] HCA 77
at [9]-[10], [37], [171]-[172]; but compare the preusly stated
position in the Federal CourNABE v Minister for Immigration &
Multicultural & Indigenous Affairs (No 2)(2004) 144 FCR 1
(“NABE” ) at [51]). There also appears to be acceptanchdyigh
Court that jurisdictional error may be found if tk®urt can answer
negatively the questiofiwhether the determination was irrational,
illogical and not based on findings or inferencddaxrt supported by
logical grounds”(c.f. Gummow and Hayne JJ, Gleeson CJ agreeing, in
Minister for Immigration & Multicultural & Indigenas Affairs v SGLB
(2004) 207 ALR 12 “SGLB”) at [38], citing Re Minister for
Immigration & Multicultural Affairs; Ex parte Apptant S20/2002
(2003) 198 ALR 59 at [34] and [37], and c.f. Kirbyn Applicant S20
at [81] and [137]“not a real exercise”of jurisdiction).
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6. However, these propositions are qualified by thegpsition thatwant
of logic does nobf itself suffice to constitute error of law, still less
error of law which is jurisdictional’(NACB v Minister for Immigration
& Multicultural & Indigenous Affairs[2003] FCAFC 235 at [30],
followed in VWST v Minister for Immigration & Multicultural &
Indigenous Affairs[2004] FCAFC 286 at [16], emphasis added).
Further, a long line of authorities warn tHahere factual error by the
Tribunal will not ground judicial review unless itelates to a
jurisdictional fact or is a manifestation of someroe of law,
substantive or procedural, which constitutes juicidnal error and
thereby vitiates the purported decisioriSee NABE (supra) at [53],
emphasis added). In the paragraptSGiLB containing the statement
guoted above, it was said tHatadequacy of the material before the
decision-maker concerning the attainment of thaistsction [as to a
factual matter] is insufficienin itself to establish jurisdictional error”
(emphasis added).

7. The poorly defined scope of the jurisdictional gbtion on the
Tribunal to arrive at its decision by a rationabgess of thought
usually causes a court on judicial review to treaational or
unsupported factual findings only as potentiallydentiary of a better
understood head of jurisdictional error. Such disfenay establish a
failure to address the refugee claims which weferkehe Tribunal, or
show a misconception of the legal principles goweyrthe Tribunal’s
review. They may reveal a failure to take into accountvate matters
required to be addressed, or the taking into adcadnirrelevant
matters, which themselves may also amount to jatisthal error (c.f.
Minister for Immigration & Multicultural Affairs wusuf(2001) 206
CLR 323 at [82] citingCraig v South Australi§1995) 184 CLR 163 at
179). An erroneous finding as to the effect ohgigant evidence may
reveal only an error of factual assessment mada@mjtirisdiction, or
it might allow the conclusion that the Tribunal dhdt, in fact, consider
the evidence and therefore did ribhish its jurisdictional task” (c.f.
Allsop J in SZHFC v Minister for Immigration & Multicultural &
Indigenous Affairs[2006] FCA 1359 SZHFC”) at [38]-[42]). In
extreme cases, flawed reasoning might supportdhelgsion that the
Tribunal approached its task recklessly, withouthanest or genuine
attempt to consider the evidence favouring theiepplt (c.f. SAAG v
Minister for Immigration & Multicultural & Indigenas Affairs[2002]
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FCA 547 (SAAG”) at [36], Minister for Immigration & Multicultural
& Indigenous Affairs v NAS$2003] FCA 477 at [34], and the
discussion of “bad faith” in the context of the Gdman principles” in
Wu v Minister for Immigration & Multicultural & Inidlenous Affairs
(2002) 123 FCR 23 at [57]-[61] andpplicant WAFV of 2002 v
Refugee Review Tribun@2003) 125 FCR 351 at [38]-[54]).

As will appear below, the present case presentarines where the
Tribunal's assessment of evidence suggests thdiditnot, in fact,
consider the contents of significant documents Wwiticlaimed to have
read. It also raises a broad consideration of rHt®nality of the
Tribunal’'s whole process of reasoning, and whegheeries of defects
found in the reasoning collectively establistfalure to attend to the
statutorily mandated task(c.f. SZHFC(supra) at [41]).

The applicant’s claims

9.

10.

SZIAY v Minister for Immigration & Anor [2006] FMCAL680

The history of the refugee claims made by the apptiand members
of his family is tortuous. He arrived unaccompdnie Australia in

April 1996. On 7 May 1996 he lodged a protectiosavapplication

without any assistance from a migration agent wyé. It contained
only a brief handwritten statement in English, xplain why he left his

country of nationality, Colombia.

The statement referred to violefgaramilitary groups” paid by the
Government and land property owners in‘thene” of Uraba,‘where
hundreds of innocents workers have been killedyfateHe said there
were “guerrillas [who] are against” these groups, and that the
guerrillas were allied to drug traffickers and m@ensted “country
man”. As to his own involvement in the violence, h@sa

| was born in [city] and studied a trade as a weldbeen | got
married and became the stepfather of my wife’s Bens 8 years
old. In [city] my economic situation was worsethg year 1994
and by the end of November of the same year | dec¢amove to
[town] of Uraba territory, to meet my Brother whoasv doing
well and he offered me a job and shared his houdemy family.
Everything was successful and | helped my Broiheetl food to
the banana collectors until February 1995 when weeived a
threat in writing by the guerrilla ordered us to amwate the
[town] immediately otherwise they would Kill us.
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We didn't believe much about the written threatd ahe 30 of
March 1995 my brother X was shot to death in [towbiraba].

After his death we left [town in Uraba] and headexd [city],

where we stayed in my mother’s house whom is edoaltynn a
bad situation. Our lives continued to be a consttate of fear.
Eventually | found a job as a welder due to my jmes work
experience; but on the 10 of January 1996 a friefdmy
Brother X revived that fear telling me that the ‘f@enilitary

group” were trying to find where my family and myseere
living and we became very scared.

My uncle helped me to get out of the country bgilenme some
money to come here to Australia, to save us froendifficult
situation we were living.

11. The written statement was curiously inadequatesesihdid not offer
any explanation of why the applicant and his brodéad received
death threats, why this brother wéshot to death’, and why a
paramilitary group‘were trying to find where my family and myself
were living”.

12. The applicant attended a brief interview with theledate on
12 September 1996. According to the delegate’ssidahe applicant
was asked two questions to elicit the motives ef‘fraramilitary” who
the applicant feared:

Why would they kill you?

It is easy to explain. | travelled to where mythey was.
He lives in an area, a municipality called [town litaba].
| went there with the intention of finding a decewrk
because my city does not have work. And my brdihera
little restaurant where working people ate. | ledkupon
that as something normal | went to work there. Bugver
imagined that they are blaming my brother of anyghihat
he would be involved, because | saw him as a vendg
person. And as result of that | was blind at ttiate at that
moment of what might happen to me. | learnedfibatnew
about many people who came to the restaurant thertet
had been murders, that there had been massacresany
people involved with the people who came to eatthét
that time | took it as something normal, he wasoaect
sort of person, | continued to work there. Onehhigwas
listening to him comment to me, they had threatdmned |
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did not really take a lot of notice of it. | didke notice of it
but not react on why they should threaten him.a Aessult of
that my wife became very afraid. And we only foouitoo
late, that they killed him (the brother).

Why did they kill your brother again?

| think, | believe many people went to his restatiraMany
of those people were banana gatherers. And theroth
people who go there are the owners, the land owndrs
believe he knew a lot. He knew a lot about thimggths
that have occurred, | believe that he might havewknwho
was committing those murders. After that | fledntpcity. |
was afraid | was living with him, they might thittkat |
knew too. When | went back to my city | just wdrke
normally and welding, | am a welder. | continueg work

in a normal way. | only became afraid when a fdesf his
came back to [city]. He told me that they werekiag for
me. | felt pursued, harassed, as if | were a fugit ...

13. This evidence still left obscure why the applicaritother was killed,
and why the applicant would be pursued if he wdg arwaiter in his
brother’s restaurant. However, the delegate didemxplore this with
the applicant, but treated the history as on@nafiscriminate killing”.
He put to the applicant thaif these people will kill you simply
because they hate you and for nothing else, then gay not be
covered by what the United Nations Convention igingd. The
applicant is recorded as respondifigdlo not believe that hatred exists
in those people. | believe that there is just tasire to seek out those
who may believe know who perpetuate the killings”

14. The delegate refused the application on 25 Septeht®¥6, and a
letter informing the applicant was posted on theted It is unclear on
the material before me when this decision first edmthe applicant’s
attention, but for many years he thought that fthee tfor seeking
review by the Tribunal had passed.

15. However, it seems that the delegate’s letter was posted to the
correct address, or it otherwise failed to satsfgtutory notification
requirements, since in 2005 the Department dedidadthe applicant
was “a person who is affected by the decision in SreMMIA” —
which | assume to be a referenceCtoan v Minister for Immigration &
Multicultural & Indigenous Affairs(2003) 134 FCR 308. A fresh

SZIAY v Minister for Immigration & Anor [2006] FMCAL680 Reasons for Judgment: Page 6



16.

17.

notification of the delegate’s decision was themt $e the applicant on
6 May 2005, and he lodged an application for revaewl June 2005.
This gave rise to the decision of the Tribunal vahEnow before me.

Meanwhile, the applicant's partner had arrived imus#alia on
5 January 1997, accompanied by her child. They afsade
applications for protection visas which were retuse 1997. They
also thought that they had lost an opportunity feview by the
Tribunal, but were later permitted to make a seocasd application in
August 1998. They appealed to the Tribunal whers tivas

unsuccessful. Later, another child was born in tralis in

March 2004, and he was required to make a sepaisgeapplication,
which was also unsuccessful. Different memberthefTribunal dealt
with the three matters during 2005 and 2006, betapplicants in all
three were unsuccessful. Three separate apphsatiwere then
brought to this Court, and eventually they all test my docket and
were set down for concurrent hearings. Howevely time present
matter has run to a contested hearing. The ampbca@artner has
consented to the dismissal of her separate applcatThe matter
involving the applicant’'s infant son has been adjed to allow his
parents to obtain further legal advice about lghts.

Early in this history, in 1997 or 1998, the apptitgorepared a
statement, which further explained the circumstanggon which he
claimed to be a refugee under the Convention. dete when this was
first presented to the Department was a matter whvas debated
before me. According to the folio numbering of his, it occurred
after a notice of change of address was receivetidypepartment on
27 March 1997. However, | consider it probablet thas is the
“translated statement by [the applicantfvhich was first presented to
the Minister by a migration agent, George Lombaslan attachment
to a letter dated 22 July 1998. | shall therefoeder to it as
“the 1998 statement”. This was part of a correspoce conducted by
Mr Lombard which commenced in June 1998, in whisé Minister
was requested to exercise his discretion to alleeosd protection visa
applications by both the applicant and his wife.t thAat time the
applicant had been taken into immigration detentidime gist of the
discretionary submission was that they wetectims of an
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unregistered migration agent'who had inadequately presented their
refugee claims and had failed to advise them oéajppghts.

18. In his 1998 statement, the applicant presentegdahgcal opinions and
activities of himself and his brothers as the reaso their persecution
in Columbia. He claimed that his father Hhgen involved in MOIR
(Independent Revolutionary Workers Movement) stheeeighties”
His brother X had been a member of MOIR in a cityUraba since
1985, wheré'the MOIR movement was linked to the leftist gratiL
(Hope, Peace and Freedom)The applicant’s artistic skills were used
to paint murals, paint placards etc, and he als® imeolved in MOIR
meetings and activities. He and another brother W&re involved in
1993 and 1994 in a union campaign, in which a umoesident was
murdered. He was invited by a farm workers’ uniorsupport EPL in
Uraba, andat the end of March 1995 my brother XX and melsett
In” a city in that region. In August 1995, a unionmcade was killed
in “a massacre’, and another comrade was killed in October 1995.
The statement said:

... His murder was linked to the inquiry on the [tpwrassacre.

At the end of October, my brothers and me startedeteive
death threats. They were sent to the restauraegsages such
as: “We dont want you in the region”, “leave thegion”,
“death to the revolutionaries”, were written on thiestaurant’s
walls.

The threats worsened day by day. Finally, my l@oXX, fearing
for our lives, decided to leave the region and gakbto [city],
where we were at the end of December. In spitthefthreats
against his life, my brother X decided to staytown].

On 1 February 1996, my brother X was killed in testaurant in
[town], together with two MOIR members and four kens who
were members of SINTRAINAGRO. It is said that tie met
there for political reasons.

After these murders, and thanks to the advice opleeclose to
us, | learned that some strangers were lookingnigrbrother XX
and me. My brother XX hid away at some friendsglan the
outskirts of the city. | took refuge in a neighbog town.
According to my family, the persecution was intieedi For this
reason, | was forced to leave the country with tiedp of my
partner [name].
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19. The applicant claimed that, after his departurs, gartner who had
been supplying MOIR with information used in exmugsicorrupt
political leaders was also attacked. She thereginim in Australia.
Her cousin was murdered in February 1997, and tpglicant’'s
brother XX was murdered in March 1997. He séide deaths of my
brothers X and XX were also left unpunished”

20. Enclosed with the statement were death certificatéd translations,
verifying both of these deaths for causes descraset/iolent”. Press
cuttings, with translations, were provided confingiisome of these
events, including a report on 20 August 1995arfother massacre in
the Uraba” in which nine people were killed, including thraaeion
leaders linked to EPL.

21. A press report from February 1996, referred to therder of the
applicant’s brother X wheften heavily armed men, apparently FARC
militiamen, burst into” premises named aX's eatery”. The report
said:

Close friends of the family said that X and histbeos had
received death threats from the guerrilla as they hwithessed
the worst massacre, happened at a banana plantatiftown] in
August 1995, being then able to escape. Afterdhate the notes
and threats to the family, which months later wea slow in
coming.

22. In a submission dated 6 August 1998, which accomegathe partner’s
second visa application, Mr Lombard referred tdicifty in finding
more information about MOIR, but saiths | understand it, MOIR
was very high profile during the 1970s, as a Manasgganisation,
however during the 1980s and 1990s it has been mark focused on
labour rights and employment issues”

23. The applicant gave consistent evidence to the dedegvhen he was
re-interviewed on 3 September 1998. The delegatet®s of the
interview include:

what is ideology of moir

to defend the workers, it has communist ideas baseMarxist
ideas. very pro to help human rights. also irdegiies with
ruling parties. when moir was created in 1960 itlea was to
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defend the peasants and then the proletariat tiwe different
unions.

is it linked to any guerilla movement

they are allied with EPL which used to be Peoplsglseration
Army who gave their arms back and changed theirentoyHope
Peace and Liberty. Not all EPL gave arms up, @lfo.

would you consider yourself as a Marxist
yes a Marxist Leninist
do you believe in armed revolution

| do believe in Marx’s beliefs without the armeduggle. i
believe in his theory, but i cannot get involvedhvwthem again
because they are picking up arms again. the probkyou have
to end up with arms because this is a war and yoomkthe
casualties according to their numbers, and if yanto fight it
is impossible to fight without arms and that alseates violence.

you mentioned a while ago that you are a Leninigtcathen you
are telling me that you do not like the armed stiglg. 1 can't
reconcile a person who is a Leninist as someone vgiuns
violence. it was Lenin who put Marx’s theories mtpractice
thru armed struggle.

what we are trying to achieve is showing them we aehieve
things without arms. of course i am still a Lestrand i share his
ideas but i dont share the ideas of an armed sileig

moir is very powerful in uraba around the bananagsitations.
we can say the moir favours the peasants.

MOIR is trying to help people in SINTRAINAGRO unidéPL
also supporting them. MOIR doesnt have many peaplthe
area.

why did you not mention the moir in the first apphtion for pv

when i arrived in a/a, i was ignorant. most Coloams i knew
had been here for 25 years. those people didehdwnow about
an application for bridging visa. i met a Colombieman and told
him about my case. he told me that i could nevawsin a
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country like this one that i was a leftist becauseould be
rejected. because the policy in this country dusiswant leftists.
this person knew of my brother’s death and said¢ould be
blamed on violence in the country. he took menenatrong path.

| was nervous at my 1st interview not knowing vibaay.

but you were not inhibited to tell in your applidah one of the
reasons you left was because of the death of yaotter

he told me to mention my brother’s death but nothes main
reason. i wanted to struggle and fight in Colombid the armed
struggle is not my way of thinking.

what i can’t understand is that in your 1st applitan you said
your brother died in march 1995.

I could bring the tape of my 1st interview with tié dates. this
person told me not to say anything because thisldcde

investigated and they would find out i was a leftig would be
helpful to have a transcript of the tape.

AGENT SAYS THAT HE IS HERE TO TELL THE TRUTH
NOW.

what would you gain by giving the wrong date of ydurother’s
death. why not tell me the real date of your bretts death at
our last interview.

I was advised to change the dates in case they weestigated
and change the reasons why your brother was killed.

24. The documents before the Court do not contain aatgrnal submitted
in support of the applicant’s claims between 1988 32005, when he
was permitted to appeal to the Tribunal.

25. In September 2005, the Tribunal raised with thdiegpt a number of
evidentiary points in a written invitation for coremts, before it
invited him to attend a hearing. He respondedh&se points in a
written response and at the hearing, which he @¢&gnon
17 November 2005. His agent also presented aewrsttibmission, and
further material. This included reputable repadsfirming numerous
assassinations of trade unionists by right-wingapalitary groups
with, at least, a failure by the Columbian stat¢harities to respond
with adequate measures of protection. It alsoudtedl opinions of a
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consultant psychologist given in 2001 and 200%; tihe applicant had
presented witliclear signs of a Post-Traumatic Stress Disorder”

The Tribunal’s reasoning

26. The Tribunal's statement of reasons contains a samnof the
applicant’'s claims, which | have sufficiently dabed above. It then
described its hearing, and | shall extract belowspges from this
description which are relevant to understanding fh&bunal's
reasoning. Largely, the Tribunal did not take aipplicant through his
detailed 1998 statement, but raised with him varidnconsistencies”
which it had previously raised in its s.424A lettétr also told him that
it found his responses “unconvincing” and “implduisi. However,
the applicant maintained his 1998 explanation fug bmission of
reference in his 1996 visa application of any rfiee to his political
activities, and gave other evidence consistent gH 998 statement.

27. The Tribunal's reasons for affirming the delegatdésision are to be
found under a headintFindings and Reasons” This commenced
with a general finding as to the applicant’s crdudib

Whilst the Tribunal is satisfied that the applicanay have lost
his brothers in violent circumstances, it cannotdadisfied that
the applicant’s claims regarding his involvementM®IR orany
of his other claimsare credible. The applicant’s claims and
evidence in this regard are implausible, contradigf internally
inconsistent and moreover, inconsistent with thdependent
evidence.

In fact, given the range of inconsistencies betwberapplicant’s
written claims to the Department of Immigrations hinterviews
with the Department of Immigration; and his claiaishearing,
and the inherent implausibility in his claims andidence, the
Tribunal cannot be satisfied that the applicant heeen truthful
in his claims and evidence, and cannot be satisted he has
any claim to have a well founded fear of persecutior a
Convention reason.

Specifically, the Tribunal does not accept as dykedor plausible:

. The applicant's claims and evidence regarding his
involvement with the political party “Hope, Peaceda
Freedom”
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28.

29.

30.

. The applicant’s claims and evidence with regardis
involvement in MOIR

. The applicant's claims and evidence with regaod t
why he left Colombia

. The applicant’s claims and evidence that he fdwusn
because of his family’s political activities.

(emphasis in original)

The Tribunal then discussed, under headings canekpg with the
above dot points, specific instances where it fotinconsistency” and
“implausibility”. 1t also included discussion undie headingOther
inconsistencies and implausibilities”] shall examine this reasoning,
after examining Ground 1 of the amended application

Ground 1 contends that the above extract reveal3ribunal failing to
carry out its statutory duties under s.424A(1) lé tMigration Act.
Counsel argued that the Tribunal's reference “itconsistencies
between the applicant's written claims to the Depant of
Immigration” and “his interviews with the Department of
Immigration”, shows that it used information from those soules
part of its reason for affirming the delegate’sidien. Counsel argued
that, although the instances of inconsistency whikkl Tribunal
subsequently identified “specifically” under theotti headings were
raised by the Tribunal's s.424A letter, the gensrabdf its opening
paragraph suggests that there were more instanbieh w did not
disclose. If so, the Tribunal was obliged, andkefhito give particulars
of these and allow written comments on them. Tdikie to do so
would provide jurisdictional error under familiaripiciples established
by SAAP v Minister for Immigration & Multicultural &ndigenous
Affairs (2005) 215 ALR 162 an8ZEEU v Minister for Immigration &
Multicultural & Indigenous Affairg2006) 150 FCR 214.

The same submission was made in relation to a genefierence to
“the significant and numerous contradictions andplausibilities”,
which appears in the Tribunal’s final summary efrgasoning:

In summation

The applicant was invited in the Tribunals letteof
7 September 2005 to explain the numerous inconsist® in his
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31.

32.

33.

claims and evidence. The applicant did so throbighadviser in
submissions dated 28 September 2005 and 17 Oc200&: The
applicant was also given the opportunity to disciiese matters
at hearing on 17 November 2005. The Tribunal hasrgcareful
consideration to these responses, both written aral, but
cannot be satisfiedhat they have clarified the significant and
numerous contradictions and implausibilities in amganingful
way.

Considering the applicant's mendacity on not orilg £ssential
elements of his claim, but other aspects of hismdadiscussed
above, as well as the numerous inconsistenciesindic: his]
claims and evidence, and the inconsistencies Wehrtdependent
evidence, the Tribunal finds that the claims ofrhaand threats
of harm, by paramilitaries in Colombia to be a fedation.
Given the significant adverse findings on credipiin relation to
the applicant, the Tribunal cannot be satisfiedtttie applicant
has a real chance of being persecuted for a Comwemeason in
Colombia in the foreseeable future, and is theefwt satisfied
that the applicant's fear of persecution for a @ention reason
is well founded.

(emphasis in original)

In answer to Ground 1, counsel for the Ministermsitted that | should

not draw any inference that the Tribunal reliedupoy unindentified

information taken from the applicant’'s statememtghte Department.

Rather, he submitted, the structure of the Tribena&asoning shows
that it relied only upon the specific instancesnmonsistencies which
it discussed, and which | shall examine below. &lofthese reveals a
failure under s.424A(1).

| accept this submission, and this interpretatibthe structure of the
Tribunal’s reasoning. The Tribunal was plainly asvaf its obligations

under s.424A, and | consider that its general esiegs to

inconsistencies and implausibilities must have betanded to be read
as references only to the instances which it spedy claimed to have
identified. To read the reasons in this mannerlevalso accord with

the Tribunal's obligations under s.430(1) to expldas reasoning with
particular findings and reasons. | therefore fef@ound 1.

The consequence of this interpretation of the Trds statement of
reasons is, however, that the quality of the Trédsndiscussion of the
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specific instances can, and should, inform my a&ssest of the
Tribunal’s performance of its duty to give genuia&d rational
consideration to the evidence which was before it.

34. The effect of Grounds 2, 3, and 4, as developeatah argument, was
that overall the Tribunal’'s decisidwas based on reasoning that was
irrational, illogical and unwarranted assumptiong§sic], and that there
were also specific instances where the reasonirgyvshthat the
Tribunal failed to give consideration to relevamdasignificant
evidence supporting the applicant’s claims.

35. To examine these issues, | shall discuss the Tailsusubstantive
reasoning under each of the headings used by ibenBl itself.

The applicant’s claims and evidence regarding hisvolvement with the
political party “Hope, Peace and Freedom”

36. | have above indicated the applicant’s claims is 1998 statement,
that in the city in Uraba where he and his brothegse involved in the
MOIR movement, MOIR wainked to the leftist group EPL”

37. The Tribunal recorded the evidence given by theliegm at the
hearing concerning EPL:

The Tribunal noted the applicant’s claims in regawdVOIR, and
asked the applicant if, apart from his claimed iwrement in
MOIR, he was involved in any political movementrtypaor
organization in Colombia. The applicant stated tthee was
involved in the party called the Hope, Peace andelom. The
Tribunal asked the applicant if this party was asated with
MOIR or completely separate. The applicant stateat it was
completely separate. The applicant stated that beeame
involved in this party in March 1995 when he trd@elto Uraba.
The applicant stated where it is situated on thigipal spectrum.
The applicant stated that they were supportingséme ideas as
his. The applicant stated that it was a unionisivement. The
Tribunal asked the applicant how long he was inedlwith this
party. The applicant stated that he was involvadabout seven
months.

The Tribunal asked the applicant if he held anyitos in this
party. The applicant stated that there was anaalte between
MOIR and their job was to investigate human righitsises in the
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38.

SZIAY v Minister for Immigration & Anor [2006] FMCAL680

region. The applicant stated that he organizedtmgs, discuss
how they would address letters to the Presidentfeamnd to get
him involved in the region. The Tribunal notedtttras was the
activities of the organization, but what did heplrsonally. The
applicant stated that he was involved in writingaflets —
invitations — to get people to come to meetingfie Tribunal
asked the applicant if he was involved in any otreups while
he was Uraba. He was involved in a collaboratiothva union
representing agrarian labourers.  The Tribunal as$kéhe
applicant the background of the Hope, Peace an@doen party.
The applicant stated that they were guerrillas whecame
unionists. The Tribunal asked if anything happet®dhem in
1995. The applicant stated that the paramilitanesre pursuing
them in the region.

The Tribunal observed that there was a significavgnt in 1995
that affected his party. The applicant stated ttisre was a
massacre in October 1995. The applicant stated tteawould

describe Hope, Peace and Freedom as a group toaosupipe

banana growers in Uraba and to look into the hunraghts

violations taking place in the region. The Triburasked the
applicant if his party was ever involved in any famrights

violations themselves. The applicant stated thay thave never
been involved in any.

The Tribunal asked the applicant when they surresdlgheir
weapons. The applicant stated that it was in @11 ...

The Tribunal identified a US Department of Stateirdoy report for
1995 on Human Rights Practices in Columbia, asain®o sources
for information on the situation of the EPL. Theport contains the
following relevant references to violence affectitige Uraba region
and to the EPL. | shall number the extracts, tovenience:

i)  The banana-producing region of Uraba in Antiogsaw
major conflicts. The convergence of paramilitampups,
guerrilla forces, narcotics traffickers, arms triaers, and
common criminals created a climate of unrelentimgence
from which the population has suffered for the @agears.
However, direct armed engagements among these g@up
between them and the military, were rare. The tamyi
commander in Chigorodo reported that two murdensdas/
were normal for that township. The town of Necaddine
suffered 130 murders, 122 disappearances, and
dislocation of 1,307 families during the February April
period. In January a paramilitary group identifgritself as
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the Self-Defense Forces of Fidel Castano tortured a
murdered six alleged guerrillas in Necocli.

According to estimates by Justice and Peace, dlasri
were responsible for the extrajudicial killings aif least 64
civiians between January and June. In the Uraba
massacres of August and September alone, guerrilee
responsible for over 60 of the approximately 90dets. To
justify the executions, guerrillas regularly chadgehat their
victims were either informants for the army or teld in
some other way to the State, or that they simgdiyseal to
support the guerrillas’ operations. ...

i) The violence reached a peak when paramilitarpda
guerrilla elements killed some 90 civilians in aisge of
massacres between August 12 and September 20. With
unusual speed, the authorities arrested 13 paraanyli
soldiers within a week of the first of the massacmlilitary
authorities, regionally elected officials, the Calilc Church,
and former guerrilla leaders agreed that of the six
massacres during this period, five were probablyt [pd a
campaign by the Revolutionary Armed Forces of Cblam
(FARC) against members and sympathizers of the Hope
Peace, and Freedom Party. (These are former mesniger
The Popular Liberation Army (EPL) who laid down ithe
arms in the early 1990’s.) Critics charged thag trmy had
advance knowledge of the FARC plan to carry out the
August 29 massacre but failed to take proper messtw
protect the population. The majority of the FAR@stims
were banana workers.

There were no reports of armed confrontations betwine
FARC and paramilitary groups, despite the fact thia¢
declared purpose of the FARC’s so-called dignignplvas

to combat paramilitary groups. The FARC massadre o
September 20 took the lives of at least 25 banamrkexs,
including 5 women and 2 minors. After summarily
executing the workers, the FARC mutilated the kdfdive

or six of the dead. In response, the Governmeaiackz
martial law in the Uraba region and pledged to dsplarge
numbers of troops to protect the civilian populatio A
government proposal to establish civilian security
cooperatives met with considerable resistance fitooal
community leaders and human rights observers who
believed that such cooperatives would raise thesllaf
violence in the area. ...
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i) Children’s rights were frequently abused. Négte gangs
often linked to the police killed street childrem several
major cities as part of social-cleansing killingseé
Section 1.a.). Merchants and citizens’ groupsgatily hire
off-duty police agents and contract Kkillers to rid
neighbourhoods of children suspected to be beggais
thieves; the Office of the Defender of the Peopleorted
clear complicity by police officers in some of #nédlings.

In conflict zones, children were also often caught
crossfire between the security forces, paramilitgrgups,
and guerrilla organizations. Deadly landmines kmoas
“leg breakers” laid by guerrillas killed or mutil&d many
children in these areas. Despite national and riméional
condemnation, guerrilla groups continued to recrinors.

A survivor of the Uraba massacre of September pbrted
that a boy of 10 to 12 years of age was among teerdjas
who killed 25 farm laborers. Children were the mos
vulnerable victims of the mass displacement of lrura
populations. In May nine children died of stareatiin the
Valencia region of Cordoba as they attempted toapsc
from paramilitary violence and guerrilla engagememtith
the army. ...

Iv) Labor leaders throughout the country continuedbe the
target of attacks by guerrillas, paramilitary grosip
narcotics traffickers, the military, police, andeth own
union rivals. According to figures published bystice and
Peace, during the first 6 months of 1995, 13 lahctivists
were murdered in connection with their labor adtas.
Another 2 were murdered presumably because of khiear
activities, and 16 were kidnapped, detained illggaand
threatened. In the banana-producing region of Wrab
organized workers historically belonged to the exte left
wing of the labor movement but refused to coopevatk
the FARC. Over a 45-day period in August and Sepég,
paramilitary and FARC guerrilla forces murdered 180
civilians in Uraba. Of that number, approximatéiglf may
have been targeted for their participation in omgyathy
with the National Syndicate of Agro-Industry Wogkea
labor union closely associated with the Hope, Peaowl
Freedom movement of demobilized EPL guerrillas.

39. The second source of information on the EPL citgdhle Tribunal is a
brief December 2001 internet article by tlw®-ordinator of Banana
Link in Norwich, Britain” in the “New Internationalist”. This author
opined that“in Uraba genocidal massacres have given way to an
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inspiring process of peaceful reconstructionHis article contains one
reference to the EPL:

The strongest of the 40-or-so independent uniorGOLSIBA is
the Colombian Agricultural Workers’ Union, SINTRAGRO. It

organizes 90 per cent of the Uraba banana workdrke history
of the union is inextricably linked to the bloodyternecine
politics of competing revolutionary guerrilla movents here — as
is also the case in Guatemala. ‘EPL’ now stands foo the

disbanded Popular Liberation Army but for EspergnPaz y

Libertad — Hope, Peace and Freedom: a political eroent with
elected mayors currently running innovative local’grnments in
several of Uraba biggest municipalities.

40. The Tribunal made three specific criticisms of #pplicant’s evidence
concerning his involvement with the EPL:

)

ii)

His evidence at hearing was contradictory becdasethe
one hand, he gave evidence that this political yparas
“‘completely separate” to MOIR, while on the other he
gave evidence that they were “in an alliance” tdgat'.

His knowledge about the party wdsot particularly
comprehensive” and was contradicted by independent
evidence preferred by the Tribunal, becatisewas unable

to say where, on the political spectrum this pastjocated.
The applicant characterised the party as a “unianis
movement”. The independent evidence suggests bBgwev
that it is “a political movement with elected magor
currently running innovative local governments @veral of
Uraba biggest municipalities”(citing the 2001 source
extracted above).

The applicant also gave evidence which was corttediby
the US report on the 1995 situation, because wleewds
“asked if anything significant happened to the parh
1995, the applicant gave evidence that in Octol®851a
massacre occurred of members from the “Hope, Peack
Freedom Party”, however, according to independent
evidence, the massacres referred to by the applmetually
occurred in August 1995”
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41. However, in my opinion, the evidence before thebdinal did not
support any of these criticisms:

I) The applicant's evidence could better be regarded a
consistent, not inconsistent, when referring toER party
as being’completely separate’yet in“alliance” .

i) The December 2001 article tended to confirm, rathan
deny, that EPL was an organisation which had beesived
in supporting agricultural unions and the Uraba dpen
workers. The article’s information, that in 200&veral
elected mayors were associated with the EPL, coold
support a conclusion that the applicant erroneously
described the EPL as“anionist movement®when he was
involved in its activities in Uraba in the mid 1390

i) The US report in fact referred to numerous incidever an
extended period, including‘six massacres” between
August 12 and September 20, of whitive were probably
part of a campaign ... against members and sympathate
the Hope, Peace, and Freedom Party’'One of these is
specifically identified as having occurred on
20 September 1995. The US report provides no stpmo
the Tribunal’s conclusion thdthe massacres referred to by
the applicant actually occurred in August 1995”In his
1998 statement, the applicant had claimed that raeda
“‘comrade ... who had been a great worker’s righttfeg”
was killed on 10 October 1995. In my opinion, @&swnot
open to the Tribunal to conclude that the applicaate a
significant error when, in 2005, he recalled thahassacre
had occurred in October 1995.

42. The Tribunal’'s general conclusion in relation tastelement of the
applicant’s claims was:

In light of the applicant’s inconsistencies at hiegr his apparent
inability to locate the party on the political spron — despite
characterising himself as a political activist, andhe

inconsistency between his evidence and the indep¢edidence,
the Tribunal cannot be satisfied that the applichat ever been
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involved with this party. It gives no weight tcs ldlaims and
evidence in this regard.

43. In my opinion, the Tribunal’s decision tgive no weight to his claims
and evidence’on this part of the applicant’s claims must bearstbod
to be based, wholly or very substantially, uponttiree reasons which
the evidence cited by the Tribunal was incapablesopporting.
Moreover, its reasoning and conclusion ignoredstliestantial support
given to the applicant’s claims by the country ifiation.

44. | am led to conclude that, in fact, the Tribunadl diot consider the
actual contents of the country information which pairported to
compare with the applicant’s evidence. It could ragionally have
made its adverse findings which purport to supjploet conclusions
guoted above, if it had done so. In my opiniog gtrors found in this
part of its reasons, in themselves, establishdigti®nal error of the
type found by the Full Court iINAAD v Minister for Immigration &
Multicultural & Indigenous Affairs[2005] FCAFC 117 at [69]-[77],
and Minister for Immigration & Multicultural & Indigenas Affairs v
VOAOQ [2005] FCAFC 50 at [5] and [11]-[13], of failing ttake into
account the actual contents of relevant material.

The applicant’s claims and evidence with regardhis involvement in MOIR

45. In relation to this element of the applicant’s olaj the Tribunal made
a series of criticisms of the applicant’s evidence:

)

ii)

His explanation for omitting from his original peation

visa application and interview his involvement imya
political party, and in MOIR in particular, wésnplausible

and self-serving’”

His statement that MOIR was established in 1960 was
inconsistent becausendependent evidence suggests that it
was not established until 1969”

His description of MOIR asMarxist” was inconsistent
with “independent evidence [which] suggests it was
actually Maoist”.
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Iv) The Tribunal did not find“convincing” the applicant’s
explanation for thesémistakes”. His explanation was
described by the Tribunal:

The applicant's explanation was to the effect that
“MOIR was created from the begging [sic] of the 60s
and it was recognized as proper movement at state
level until to the end of the 60s” and that: “In
Colombia most of the leftist movements were iitiat
with a small cell of people, in a specific regithose
movements took many years to develop as welllas to
recognized as a national movement either political
movement or rebel movement”. With regard to its
ideology the applicant responded in writing that:
“every leftist movement in Colombia such as a trade
union, political movement or revolutionary movement
have its basic principals based in the
Marxist/Leninist/Maoist/Trotskyist's theories of
changes”.

46. As the result of its criticisms, the Tribunal dretlve following
conclusion:

The Tribunal finds, in regard to his claims to hawen involved
in MOIR, that the applicant has fabricated his of@i regarding
his involvement in MOIR to enhance his claim fdugee status.
The Tribunal cannot be satisfied that the applicavds ever
involved in this political party. It gives no waigto his claims
and evidence in this regard.

47. However, the points made by the Tribunal appeahawe dubious
substance, and its conclusion from them that iukhtgive no weight
to his claims and evidenceds to any involvement in MOIR appears
extravagant and disproportionate. Thus:

i)  The Tribunal does not explain why it foufidnplausible”
the applicant’'s explanation that he initially folled advice
from an unqualified Columbian advisor that he sHdude
from the Australian government his left-wing palél
associations and activities. Such an explanasohbyi no
means obviously incredible. Nor does the Tribusglain
why it discounted a number of elements in the hystd the
applicant’s refugee application which pointed i tbther
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direction, including the curious lack of explanation his
original claims as to the motivations of the peopleo he
claimed had killed his brother and were pursuing.hi

i) It was illogical and unreasonable to refuse to garey
credence to the explanation merely by labellingag
“self-serving”.

iil)  Neither counsel nor | were able to identify in tmaterial
cited by the Tribunal the source of its clainfedtiependent
evidence”as to the date when MOIR wésstablished” and
why the Tribunal found that it wa$Maoist” but not
“Marxist” . Prima facie the applicant’s explanation for his
statements about its political position appearsenbgnd
credible.

48. Overall, this part of the Tribunal's reasoning doast, of itself,
establish any jurisdictional error. However, i ttontext of its other
reasoning, it tends to point to a failure by thédnal genuinely to
assess the evidence favourable to the applicant,aapropensity to
adopt illogical or unbalanced reasons for rejechisgevidence.

The applicant’s claims and evidence with regardvwby he left Colombia

49. The Tribunal concluded that these claims wisefar-fetched as to be
fanciful”’. It reached this conclusion by reference to thplieant’s
omission in his original visa application to expldiis brother’'s death
and his flight from Colombia by reference to hisraltvement in
MOIR. It repeated its conclusion that his expl@rabdf the delay was
“unconvincing”, and made a point which it apparently thought was
damning:

Further, the Tribunal notes that in relation to Hisother, in his
initial claims to the Department of Immigration,ettapplicant
gave a completely different date about when highiero was
actually killed. In his first set of claims he &d that his brother
was killed on 30 March 1995, while in a subsequetgrview
with the department on 3 September 1998 the apylistated
that his brother was killed on 1 February 1995. eThribunal
invited the applicant to explain this most sigraht of
inconsistencies in its letter of 7 September 200B6e applicant’s
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explanation was to the effect that he was ill-agldisind feared
that he would be “investigated” about his brothedgath. The
applicant gave evidence at hearing that he had hiray to add”.

50. The Tribunal expressed no doubt about the brotloedsh or its violent
nature, and this was corroborated both by a deattificate and a
contemporaneous press report. These showed, intlfat the death
occurred on 1 February 1996. Moreover, the appiibad consistently
referred to that date in his 1998 statement aretui@w. The Tribunal
incorrectly found that he had referred to Febrd®95 in his 1998
interview (see Court Book p.127), and appears t@ leverlooked that
the death in fact occurred in 1996 shortly beftwe dpplicant came to
Australia.

51. There is a more significant defect in this part tbeé Tribunal’'s
reasoning, than its error as to the year of thedewr If the Tribunal
had rationally considered the import of the appiisa initial
misstatement of the date of his brother’s deatis, difficult to see how
it could have treated thisinconsistency” as anything other than
confirmatory of his explanation for the omission reference to his
political background from his original visa applica.

52. In my opinion, the applicant presented a ratiorakon for his original
belief that he should disguise the date of thetdehhis brother X, and
the Tribunal did not identify any other reason wig would have
misstated the date. It is conceivable that a edugjaimant suffering
an anxiety disorder arriving from Colombia mightept advice that he
should disguise his leftist politics and connectwath the murder of a
Marxist activist when making his initial refugee péipation. The
Tribunal shows no appreciation of these points tiavgy the applicant.

53. | can see no rational basis for the Tribunal's dasion that it should
treat the applicant’s misstatement of the datei®blother’'s murder as
the “most significant of inconsistencies”and as a point which
significantly explained its rejection of his expéion for delay in
putting forward his political background dgar-fetched” and its
rejection of that background as entirely untrue.
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The applicant’s claims and evidence that he feararim because of his
family’s political activities

54.

55.

56.

The Tribunal adopted the same reasoning when disgughis element
in the applicant’s claims. It again referred te #@pplicant’s delay in
presenting his claimed political associationssait:

The Tribunal notes that the applicant characterisemself (in
later statements and oral evidence) as a politiaativist with
considerable experience in matters political anctigb The
Tribunal therefore finds his explanation that heswafraid” to
disclose his and his family’s political activitiés be thoroughly
implausible. Rather, the Tribunal finds his exp@laon to be
self-serving and it finds that he had fabricateds Hamily’s
involvement in political activities as a means tohance his
application for refugee status. The Tribunal canhe satisfied
that the applicants family were ever involved irlifcal
activities with MOIR or any other party, movemenassociation
and gives this claim no weight.

Here, too, in my opinion, the Tribunal’s characation of the
applicant’s explanation a%horoughly implausible’; “self-serving”
and “fabricated” cloaks in extravagant language the failure of the
Tribunal to weigh up the possibility that the appht’s claims might
be true, at least to the degree required undefréad chance” test (see
Minister for Immigration & Ethnic Affairs v Gu@l997) 191 CLR 559

at 575-576Abebe v The Commonwealth of Austrglif99) 197 CLR

510 at 544-545).

The Tribunal made no attempt to identify and assesssiderations
which might point to the possibility that the alnt's explanation
might be true. In particular, it made no attengptonsider whether an
implication that the applicant's family might be ethsubject of
politically motivated violence might be supportedtivo facts which it
accepted: that one of his brothers was murderedigih@fore he came
to Australia, and that another brother was murdexféer his arrival.
As | have suggested above, it made no attemptrisider whether the
applicant’'s account of their deaths was corrobdraby country
information and press reports of their deathgrdtzided no discussion
showing any consideration of whether the combine@lemce of
violent attacks on the applicant's family, the coynnformation, and
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the applicant’s psychiatric disorder, might suppbe possibility that
his claimed political background might be true.

57. Yet, in my opinion, a genuine consideration of épplicant’'s refugee
claims required a careful assessment of these mmatie the context of
the other deficiencies in its statement of reasbas) led to conclude
that the Tribunal did not give them any consideraifc.f. Re Minister
for Immigration & Multicultural & Indigenous Affag; Ex parte Palme
(2003) 216 CLR 212 at [39], aniMinister for Immigration &
Multicultural Affairs v Yusuf2001) 206 CLR 323 at [10], [35], [69]
and [75]).

Other inconsistencies and implausibilities

58. Under this heading, the Tribunal identifiéd number of additional
inconsistencies in the applicant’s claims and enaewhich lead the
Tribunal to have fatal adverse credibility concerrebout the
applicant”. It said that these were:

I) The applicant inconsistently said in his 1996 visa
application that hédecided to move’to a town in Uraba in
November 1994, whereas in his 1998 statement loetisai
he “travelled to” that town in March 1995. The applicant’s
explanation for this inconsistency: that he contiategl the
move in November and in fact moved in March, was
“self-serving”, “unconvincing” and not credible.

i) The applicant inconsistently said in his 1996 visa
application thathe travelled with his familyto the town in
Uraba, whereas in the 1998 interview he sail was not
accompanied by his family” The applicant’s explanation:
that he travelled with his brother but not with Ipiartner,
was‘“self-serving” and not credible.

i) It was “extraordinary” that the applicant in his 1996
application referred to his leaving the countryenftis uncle
lent him money, without saying — as in his 199&esteent —
that he left with the help of his partner. Thebinal
implicitly rejected his explanatiotto the effect that “both
statements were accurate” because his uncle lememdor
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the travel expenses and his wife also helped hitfh wi
emotional support, organizing his documentationniake
arrangements for the visitor visa as well as ecoisom
support”. On the basis of this criticism, the Tribunal rolu
“therefore that he has not been truthful in hisiola about
how he left Colombia”

Iv) It said: “The Tribunal finds the applicant’s claims to be
committed to human rights and the union movemeeat ar
gravely undermined by the fact that in the nineryde has
lived in Australia he has made no contact with &oynan
rights group whatsoever or any union whatsoever”

59. In my opinion, the Tribunal’s conclusion that théger criticisms were
“fatal” to believing the applicant’s refugee claims sh@amnsapproach
to the assessment of evidence which can properlyldseribed as
manifestly unreasonable, amounting “fwerverse” or “capricious”.
Thus:

I)  There was neither in logic nor common experiencg an
“inconsistency” between someone saying that they decided
to move their place of residence in November art rait
effect the move until the following March. To dabe the
making of this point in response to the s.424Aecletas
“self-serving” might be true, but this label could not provide
a rational reason for finding an apparently cogesponse
“unconvincing” and not credible.

i) In fact, the applicant did not make inconsistemateshents
about being accompanied when he travelled to tiva.tan
the 1996 visa application statement he referreliviiog in
another town with his partner and her son during419He
said: “I decided to move to [town] of Uraba Territory, to
meet my brother who was doing well and he offeredam
job and shared his house with my family. Everghias
successful and | helped my Brother ....In relation to the
1998 interview, the notes statVr [applicant] moved to
[town] in march 1995. not accompanied my [sic]
Miss [partner]”. In my opinion, it was not open to the
Tribunal to regard these two versions of events as
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inconsistent. The first statement said nothingtasvho
accompanied the applicant during his travel tottven. It
was irrational and perverse for the Tribunal toaregthe
two statements as giving rise tdfatal adverse credibility
concern”.

i) In his 1996 visa application the applicant refertedhis
departure for Australia in one sentente: we became very
scared. My uncle helped me to get out of the cpuny
lending me some money to come here to Australiaave
us from the difficult situation we were living” His 1998
statement said*According to my family, the persecution
was intensified. For this reason, | was forceddave the
country with the help of my partner [name]’ Patently,
neither of these statements purported to give aptaim
description of how the departure was organised and
achieved. In my opinion, it was irrational for thebunal to
regard the absence of reference to the partnehanfitst
statement as beingextraordinary” and as justifying a
finding that“he has not been truthful in his claims about
how he left Colombia” It was perverse for the Tribunal to
describe this point generally as‘fatal adverse credibility
concern” about the applicant.

Iv) It was highly dubious for the Tribunal to assumattia
young non-English speaking man who had participateal
Marxist/Leninist political movement in Columbia, caihad
fled that country with members of his family mure@érand
suffering an anxiety disorder, would be expectedniake
contact with an Australian human rights organisatar
trade union. For the Tribunal to regard this cdesation as
“gravely undermin[ing]” his claims, and to elevate it into a
“fatal adverse credibility concern”was, in my opinion,
unreasonable and capricious.

Conclusion

60. | have above examined each of tlepecific” reasons given by the
Tribunal for its opinion that the applicant’s re&e claims werea
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62.

fabrication”. | identified significant misstatement of the e=f of
important country information, which | concluded vealed
jurisdictional error. | also identified unsuppatfeunreasonable and
capricious adverse conclusions being presentedhbyTtibunal to
justify its decision. | have pointed to signifitagvidence providing
support for the applicant’s claims, which was nejected by the
Tribunal, but which it failed to address. Cumuiaty, | consider that
the flaws in the Tribunal’s reasoning reveal a sieci-maker who has
not made a genuine attempt to assess all the eadsa as to make the
determination required under ss.36 and 414 of tlggdidon Act.

If necessary, | would characterise the decisiorhasng been made
“recklessly” within the authorities cited aboven the language of
Mansfield J INSAAG(supra) at [36], | have concluded:

... the Tribunal approached its review of the appiisaclaims on
the basis that it should look for reasons why tldareject those
claims. ... its reasons overall show that it did address the
applicant’'s claims by asking whether he has a Wmllhded fear
of persecution for a Convention reason, but in tamse by
asking whether there was evidence which would eniabbd reject
the applicant’s claims.

For all these reasons, | consider that the decisias affected by
jurisdictional error, and the applicant is entitlad relief by way of
writs of certiorari and mandamus. The Minister has submitted that
there is any discretionary reason for decliningrant that relief.

| certify that the preceding sixty-two (62) paragrgphs are a true copy of
the reasons for judgment of Smith FM

Associate: Lilian Khaw

Date: 14 December 2006
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