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REPRESENTATION

Counsel for the Applicant: Mr R Turner
Solicitors for the Applicant: McMahons National Lawyers
Counsel for the First Respondent: Mr G Kennett

Solicitors for the Respondents: Australian Government Solicitor

ORDERS

(1) A writ of certiorari issue directed to the secomdpondent, quashing
the decision of the second respondent handed dowlé dlay 2006 in
matter NO6/53046.

(2) A writ of mandamus issue directed to the seconpardent, requiring
the second respondent to determine according téHevapplication for
review of the decision of the delegate of the fis$pondent dated
27 August 2005.

(3) The first respondent pay the applicant’s costhiéengum of $5,000.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG1764 of 2006

SZIYR
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT
(revised from transcript)

1. This is an application filed on 22 June 2006 segkirders by way of
judicial review of a decision of the Refugee Reviéelbunal
(“the Tribunal”’) dated 27 April2006 and handed dowon
16 May 2006. The Tribunal affirmed a decision lo¢ delegate made
on 27 August 2005, refusing to grant the applieaptotection visa.

2. The Court’s jurisdiction under s.476 of thagration Act 1958(Cth)
(“the Migration Act”), does not allow me to set @esithe Tribunal's
decision and send the matter back to the Tribunkdss | am satisfied
that the decision was affected by jurisdictionaber In the present
case, the ground of error which | propose to upl®ld failure by the
Tribunal to follow procedures required by s.424A(1j is very well
established that this amounts to a jurisdictiomadre
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3. The applicant is an infant boy who was born in Aaisg on
6 March 2004, with parents of Columbian nationalityis present
application is but one step in a convoluted proselsgh he and his
parents have been required to follow, in orderdbthe claims of all
members of the family to be refugees considered det@rmined
according to law. Separate judicial review procegsl were brought in
relation to three separate Tribunal decisions, rtalky different
Tribunal members on different dates concerningfdtiser, his mother
and himself. The three judicial review applicasomere brought into
my docket, and were listed for a concurrent hearing
20 October 2006.  Until shortly before the hearimgpne of the
applicants was legally represented. @ The motherhdsw her
application before the hearing. At the hearingg father had the
assistance of a solicitor, Mr Turner, whom he hacently instructed.
The hearing proceeded only in relation to the iegalf the Tribunal’s
decision in relation to the father’s entitlemenatprotection visa, and |
adjourned the hearing of the present applicatiotil Unhad given
judgment in that matter.

4. In SZIAY v Minister for Immigration & Ang2006] FMCA 1680, |
held that the decision of the Tribunal concernifte tfather’s
entittement was affected by jurisdictional errdrconcluded that the
Tribunal had drawn unwarranted adverse conclusioo country
information, conducted illogical and perverse reasg concerning the
father's evidence, failed to assess the favourabiéence concerning
his refugee claims, and conducted its review prdicgerecklessly - in
the sense of not making a genuine attempt to atisesefugee claims
according to its jurisdictional duty. Indeed, riaed at a conclusion,
which | have not previously arrived at in any oé thundreds of such
cases which | have reviewed in this Court, that Tw#unal as
constituted in the father’s matter héapproached its review of the
applicant’s claims on the basis that it should Idok reasons why it
could reject those claims({cf. Mansfield J InSAAG v Minister for
Immigration & Multicultural & Indigenous Affair§2002] FCA 547 at
[36]). No appeal was brought from my judgment.

5. The fragmentation of the refugee claims of the fanduring the
administrative processes is recounted in my previgudgment
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including at [16], and | shall not explore it fuethexcept as necessary
to explain the course of the present matter.

6. The applicant’s father arrived in Australia in 199#d his mother and
a sibling arrived in 1997. The father’s applicatior a protection visa
was made and determined by a delegate in 1996. Tribenal's
review of that decision was ultimately decided onetember 2005, in
the decision which was set aside in my judgment.

7. The present applicant was born in 2004, at a tirhenahis father was
still attempting to obtain ministerial discretiogamtervention, and
when there was uncertainty about whether his mdtadrclaims which
could be pursued separately by her. In May 2088, father was
informed that the Department would accept thatthlehsd a right of
appeal to the Tribunal, and he lodged his appboator review to the
Tribunal on 1 June 2005. Shortly before his agedttdis, the agent
lodged a protection visa application on behalfhef applicant.

8. The agent’s covering letter to the Department reterto the father
being: “in a process to apply to the Refugee Review Trdiunand
said: “the applicant's parents wish to join this applican for
Protection Visa to [the father’s] Application forrétection which is in
a process to sought review at the Refugee Revidmnil. His file
number is ... 7 In the body of the application there was alsequest:
“please join this application with the applicantather application for
protection visa’, with a reference to the Departmental file number.

9. It should have become plain to both the Departnaect Tribunal in
2005 that the parents wished to allege that th&l dimd protection
rights arising from the same circumstances whiely thad presented in
their own protection visa claims, and wished toehthese determined
concurrently with the proceedings being conductedhie Tribunal.
However, it seems that either the Migration Acttlee administrative
procedures both in the Department and the Tribyralyented such a
sensible course being taken.

10. On 13 August 2005 the Department requested thet @geiprovide
any claims that [the applicant] may havetegarding his need for
protection in Australia. In response the agerd:sai
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As you were mentioned in your email, you have thaicant
parents’ applications details for protection visaswever due to
the applicant is a little child he has been affelcby his parents’
claims of persecution therefore he is seeking fotgation under
one of five reasons of the Convention, member oficpkar
social group: family member.

The applicant's parents claimed that they had sedfe
persecution due to their active participation iretRevolutionary
Independent Workers Movement (MOIR), their invokminwith
others political groups, activities with the Agnmodustry Workers
Union (SINTRAINAGRO) and supporting the left wing
revolutionary group EPL (Hope, Peace and Freedom).

The applicant’'s father also had claimed in his paiton visa
application that two of his brothers were killededto the same
reasons of persecution and similar involvementhia political

groups.

The applicant’s father and his family in Colombiee @oncerned
about the safety/life of his father [name] who hbasen
disappeared since March 2003. After of sequemntiahreatens
by the paramilitaries over [the] family in Colombialhe family
believes that the paramilitaries are the resporesibbr forced
disappearance of [the applicant’s grandfather].

The family claimed that they cannot come back tdoi@bia
because they have strong fear of the safety af likies due to the
ongoing persecution over [the applicant’s] famityColombia.

They argued that in their original country the aortihies/state
cannot provide protection on the contrary the auities are the
perpetrators which imply the violence. On top luf tstatement
the applicant’'s and his family are afraid that dmeir arrived to

Colombia to be without judicial warrant arrested rtiared,

disappeared and then killed.

Please find enclosed some evidence that confirhneavorries of
the applicant and his family.

The applicant’s father [name] is worry about theuie of his
children due to the forced and involuntary recrwetm of children
by armed groups.

11. The agent referred to general information concerrire situation in
Columbia, including a reference to a report by theited Nations
Commission on Human Rights in 2005, referringaoned opposition
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groups continue the recruitment of children, hostéaking, abduction
and killings of civilians’

12. A delegate refused the applicant’s application ohA@gust 2005
giving reasons which are poor, but do not neecetarialysed by me.

13. On 1 September 2005 the applicant's agent wrotestterl to the
Tribunal:

Please find enclosed two different documents relatéth the
same family unit:

[the applicant’s father], response to hearing iaion,
And
Master [the applicant], application for review.

They wish that both applicants could be at the shesing day.

A copy of the letter and the applicant’'s own apgien for review was
placed on the father’s file, as well as in the ajgpit’s file.

14. At that time, there was an outstanding invitatioonf the Tribunal to
the father to attend a hearing appointed for 14e3eiper 2005.
However, on 7 September 2005 the agent was inforthed the
presiding Member in the father’s mattdras made a decision to
postpone the hearing with the applicant ... in ortergive him an
opportunity to comment on a number of issues ajisirom his
claims”. The Tribunal then presented the applicant’s eiatiwith a
S.424A letter to comment on adverse material infdrom taken from
the father’s file. The father was subsequentiyt senew invitation to
attend a hearing on 17 November 2005, and he aitetitht on that
day with his adviser.

15. However, on the material before me which encomass#erial from
both files, the request that the infant applicamtfglication to the
Tribunal should be assessed with his father’'s apptin, in a jointly
conducted hearing, appears to have been ignordunvilie Tribunal.
Instead, as with the mother’s application, the Ol was differently
constituted. The member dealing with the applisaaypeal appears to
have decided to wait until a decision was made loa fiather’s
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application. As | have indicated, that decisiorsvealverse, and was
published on 8 December 2005.

16. Following that decision, the infant applicant was X6 February 2006
invited to a hearing on 20 March 2006. Accordingthe Tribunal,
there was no response to that invitation.

17. On 22 March 2006, a letter was sent to the agefiting comment by
the infant applicant on adverse information. Tétéel said:

The Tribunal has information that would, subject &y
comments you make, be the reason, or part of thsore for
deciding that you are not entitled to a protectiosa.

The information is as follows:

It has been claimed that [the applicant] needs @ctibn from
persecution for the reason of his membership ofdmsly. It has
been claimed that they were persecuted becauskeof leftist
political activities in Colombia, and that his grdiather has
disappeared and his uncles killed by paramilitari@e Tribunal
has considered the evidence given by [the appl&apdrents to
other Members of this Tribunal (set out in RRTsfil98/25004
and NO05/51412) and the evidence given by them eir th
applications to the Department, which include a bem of
inconsistencies relating to [the applicant’s fategrreason for
leaving Colombia, his involvement with MOIR (to evhhe did
not refer initially), the death of one of his bretk, and his failure
to participate in any human rights or leftist adties during his
many years in Australia.

It has also been claimed that [the applicant] midpat forced to
join an armed group. The Tribunal has before itawodence that
very young children are being forced to do this.

This information is relevant because:

The information provided by [the applicant’s] patsrtasts doubt
on the plausibility of the claim that [the applidarfather] or his
family were targeted for harm in Colombia becaudetheir
political opinions or activities, and the Tribunabuld infer that
any difficulties the family (and so [the applicanthight face on
return would be unrelated to the Refugees Conventio

As to the lack of evidence that young childrentsemg forced to
join armed groups, the Tribunal could infer thaorr this that
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[the applicant] would not face a risk of this hapgsy in the
reasonably foreseeable future.

You are invited to comment on this information.uryeomments
are to be in writing and in English. They are ®feceived at the
Tribunal by 14 April 2006.

IF YOU DO NOT GIVE COMMENTS BY 14 APRIL 2006 THE
TRIBUNAL MAY MAKE A DECISION ON THE REVIEW OF
YOUR CASE WITHOUT FURTHER NOTICE.

18. The applicant’s agent responded to the Tribund&®April 2006:

| am sending this fax regarding to the letter reeel addressed to
my above named client dated'®®larch 2006 by the RRT; due to
master [the applicant] is a young child his fathgrame] has
been dealing with his son case.

| informed about the letter, its content and thdoimation
required by the RRT to [the applicant’s father] ahd answered
he is very depressed all about the process and tadwnot
respond to the letter.

Previous to this letter | informed [the applicanfégher] about
the hearing invitation (2 times) but he did notpesd to me as
well.

| feel so sorry for [the applicant’s father] andshson about the
attitude adopted by [the applicant’s father] togtsort of process.

| believe | cant do more at this stage for the qass of this
application.

If you have any matter in regard to the above issi@ not
hesitate to contact me to my above details.

19. | should note that there was before the Tribunal,tle file of the
father's matter, evidence that he was sufferingnfra diagnosed
psychiatric anxiety condition, and it is not diffit to imagine that this
might have been exacerbated by the decision whagstribed in my
judgment.

20. The present Tribunal then proceeded to make aidecis the infant
applicant’s claims.
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21. Under the headingClaims and Evidence;’ the Tribunal commenced
by referring to the “decision records” of the Tnia@l in relation to the
parents’ claims:

The Tribunal has before it the Department’s fildyiah includes
the protection visa application and the delegatiggsision record.
The Tribunal also has had regard to the materidémed to in the
delegate’s decision, and other material availabte it from a

range of sources. It is apparent from the Deparitadile that

the claims made on the applicant’'s behalf essdntddrive from

the claims made by his parents in their protectigisa

applications. The applicant has not provided thapelications

to the Tribunal, or invited the Tribunal to refey them; however
the Tribunal does have before it the decision rdsauf the two
Tribunals, differently constituted, relating to the(N05/51412
and N98/25004 respectively), which set out in ddte claims
made and evidence given in relation to those appbaos.

On 25 August 2005 [the applicant’'s agent] of DLP ghdition
Services, [the applicant's] authorised recipient damigration
agent, provided a written statement to the Depantnire support
of the application for the protection visa. Sheatetl that
[the applicant] was seeking protection on the basf his
membership of a particular social group — his famillt was
claimed that his father, [name], had been persetuteColombia
because of his and the applicant's mother’s pditiactivities
with various leftist groups. (As noted above, eékation to their
own applications the Tribunal affirmed the decisiomot to grant
[the applicant’s father] and [the applicant’s motfieprotection
visas).

22. The Tribunal referred to the applicant’s claimssasout in the agent’s
letter extracted above. It continued:

Of the decisions relating to [the applicant’s] pats, the Tribunal
as previously constituted found [the applicantth&’s] claims to
be generally implausible and concluded that hisnetaof harm
and threats of harm by militaries were “a fabricati’. Of

[the applicant’s mother], whose claims relied onogsk of
[the applicant’s father], the Tribunal, differentlyconstituted,
found it implausible that she was targeted for mesassociated
with him, and noted that there was no other evidetacsuggest
that she herself was of interest to those who maye hbeen
interested in him in the past. The Tribunal was satisfied that
she had a well-founded fear of persecution withm heaning of
the Convention if she returned to Colombia, addingt there
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appeared to be no ongoing interest in either
[the applicant’s mother] or [the applicant’s fatHerfrom any
source for any reason.

23. The Tribunal referred to its invitations to the bggnt to attend a
hearing and the s.424A letter addressed to thdcapplwhich | have
extracted above. It gave no description nor amalgs the parents’
claims and evidence as shown in the RRT files winehe referred to
in the s.424A letter.

24. The Tribunal then provided short reasons for nohdesatisfied that
“any fear held by or on behalf of [the applicanf & well-founded fear
of persecution within the meaning of the Converition

25. The claim that the applicant had a real chancesggrution by reason
of belonging to his family group was addressedna paragraph:

| have considered the claim that [the applicantpds protection
from persecution for the reason of his membershipi® family.
It was claimed by [the applicant’s agent] that [thpplicant]
would be persecuted “due to his parent’s [sic] itwement with
union trades groups and political opinion”. Howevas the
Tribunal has not been able to explore with his p#&sehe details
of the claims relating to their activities and thersecution they
suffered, or test the accuracy of those claims &earing, it is
unable to establish the relevant facts. Furthemnavhether or
not it is the case that his parents were involvadpblitical
activities as claimed, no details have been pravidey
[the applicant’s agent] or [the applicant’s] parenias to how the
latter’s political profile, and any consequent rigk them, might
adversely affect [the applicant]. While there Hasen a claim
that [the applicant’s father’s] father disappearad 2003 after
threats to the family by people believed to be palitaries, so
little evidence about this has been provided tlhat Tribunal is
unable to establish the relevant facts about th@dent, or the
current situation in relation to it, and thus caririie satisfied that
[the applicant’s father’s] father did disappear drhe did, that his
disappearance was because of his membership dathnity. For
these reasons | am not satisfied that [the applicéaces a real
chance of serious harm for the reason of his mestiyerof his
family. | have considered the additional material set outthe
Tribunal’s decision records in relation to [the afipant’s]
parents’ applications (N98/25004 and NO05/51412), tbam
unable to be satisfied on the basis of that matéridat
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[the applicant] [sic: has] a real chance of seriodsarm for the
reason of his membership of his familfemphasis added)

26. The Tribunal also shortly dealt with the claim tila¢ applicant might
be forced to join an armed group in Columbia whike was still a
minor. | do not need to examine its brief reasatthiough | note that
they were the subject of a ground of review in thaurt which | have
not addressed.

27. The issue raised by the ground of review whicholppise to uphold, is
whether the last sentence in the reasons extrattede indicates the
use by the Tribunal of information which wédke reason, or a part of
the reason, for affirming the decision that is unsriew”, and which
was not particularised and explained in an inwtatserved under
S.424A(1). In particular, whether such informatiwas taken from the
decision records in relation to the applicant'sspés’ applications.

28. It is undoubted that, before it made its decisibwe, Tribunal thought
that there might be such information found in tH&TRiles in relation
to the applicant’s parents, since it in fact sereedurported s.424A
invitation suggesting the presence of adverse mddion on those
files. It will be recalled that this included anparticularised reference
to “... a number of inconsistencies relating to [the bpgnt’s father’s]
reason for leaving Columbia, his involvement wit®IR (to which he
did not refer initially), the death of one of hiother’s, and his failure
to participate in any human rights or leftist adties during his many
years in Australia”

29. If I decide that such information, whether takeonirthe other files or
only from the decision records of the Tribunal cerming the parents,
subsequently did provide a reason for affirmingdke&egate’s decision,
then this invitation did not sufficiently answer ethTribunal’s
obligations under s.424A(1). In my opinion, thevitation’s
unparticularised references ‘tive evidence given by [the applicant’s]
parents” and to the“number of inconsistenciesplainly did not
provide “particulars of any information”as required by s.424A(1)(a).
| did not understand the Minister's counsel to henagle a submission
to the contrary.
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30. Reading the whole of the reasons of the Tribunal difficult not to
form the view that the Tribunal’'s reference inlast sentence t&he
additional material set out in the Tribunal's ddois records” must
include a reference to unparticularised adversermmétion taken from
the parents’ files which was identified in their cdgon records.
Further, the sentence expressly suggests that thbunal's
consideration of‘the additional material” containing that adverse
information left it “unable to be satisfied"as to a real chance of
serious harm to the applicant. The sentence therehay be read as
indicating that the adverse information played #& pathe Tribunal’s
reasons for arriving at its ultimate adverse casiolot In my opinion,
the Tribunal's reasoning should be read in that. way

31. Moreover, even if the Tribunal’s reference“tbe additional material
set out in the Tribunal’s decision records in redatto [the applicant’s]
parents’ applications; is not read as a reference to the adverse materia
which the Tribunal had purported to put to the aapit previously, it
must at least be read as an unparticularised referto information
found in the decision records which contributedtsoinability to be
satisfied as to the applicant’s refugee status.minopinion, this is
enough to establish a failure under s.424A.

32. In my opinion, on any reading of the sentencendidates that the
Tribunal’'s absence of satisfaction as to the applis refugee claims
has been informed by unparticularised informatiefemed to in the
earlier Tribunal decisions. The Tribunal’'s failute particularise,
explain and invite comment on that information bkshes a breach of
S.424A(1).

33. A reading of the Tribunal’s reference ‘tthe additional material” as
encompassing adverse information found in the tvawipus Tribunal
decisions is also suggested by the Tribunal’'s erarkferences to the
two previous decisions. It is plain from its nairra of the“claims and
evidence’ and from the brevity of it§indings and reasons; that the
Tribunal has placed substantial reliance upon trgent and outcome
of those decisions.

34. Moreover, the surrounding circumstances of the ufrdbs decision
also point to a conclusion that the Tribunal prdpaklied upon the
adverse findings of the previous Tribunals, wherseasing the
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35.

36.

37.

applicant’s refugee claims. The Tribunal had befibrserious claims
presented on behalf of an infant applicant. | cammagine a Tribunal
dealing with the relevant evidence known to existToibunal files in

such a cursory manner as the present Tribunal idacig it did not

consider that the facts have been sufficiently exqa by previous
decisions of the Tribunal. The complete lack oy amalysis of the
evidence on the parents’ files when assessing khle's situation

confirms that this must have been the real reagawiithe Tribunal.

In this respect, | would comment that it appearficdit for the
Tribunal to have earlier saidthe Tribunal has not been able to
explore with his parents the details of the clairefating to their
activities”, particularly where the applicant’s own file clgaindicated
that his parents had requested a hearing in wheh applicant’s
situation could be considered concurrently with tather’'s claims.
The Tribunal's observation might reveal a sepajaisdictional error,
but this has not been raised as a ground in theepteapplication to
this Court.

Counsel for the Minister sought to explain the Uinbkl's reference to
the additional material in the parents’ decisionstlee basis that it did
no more than explain the earlier finding tlab details have been
provided by [the applicant’s agent] or [the applitEs] parents as to
how the latter’s political profile, and any consemt risk to them,
might adversely affect [the applicant]’He argued that the only reason
for the Tribunal affirming the delegate’s decisiaas the absence of
“details provided”, so that nothing adverse could have been taken fro
“the additional material”to form a part of its reasons.

However, | cannot read the sentence in such addrfishion. In my
opinion, the sentence was provided by the Tribtoahdicate that it
has taken into consideration as part of its reagpno its ultimate
conclusion all of the information about the apptits claims that it
could glean from the two previous decisions of Thbunal concerning
the parents. As is obvious from my earlier judgmenuch of the
“material set out” in the Tribunal's decision concerning the fathesw
presented as adverse information showitigbrication” of the

family’s claims. In my opinion, the sentence camfé what is obvious
from the whole of the present Tribunal's statem&nteasons — that it
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38.

has taken all or some of the contents of the eadexisions into
account as a reason for not being satisfied asetgtesent applicant’'s
refugee status.

For the above reasons | uphold the ground of rewvidich has been
argued before me, and | consider the applicannigled to writs of
certiorari and mandamus.

Postscript

39.

40.

41.

As a result of my earlier judgment, and the abseriamy appeal, the
father's matter is currently before the Tribunal f@consideration.
Today’s listing was made on an expedited basishénhope that the
fragmentation which occurred in the Tribunal inat&n to the
applicant's family members could be avoided if tla@plicant
succeeded in his present application.

However, | am advised today that the Tribunal hgsoated a hearing
for Tuesday next week in the father's matter, ntitstanding his
application for an adjournment to await the outcoofiethe present
matter.

| have today made an order remitting the infant'ssomatter to the

Tribunal for reconsideration, and have given exytemporgeasons to
the parties, including the legal representativahef Tribunal. In the
light of what | have said, | consider it would besdable, and possibly
essential under s.425 of the Migration Act, for #pplicant’s refugee
claims now to be reconsidered concurrently withfateer’s. | would

very much hope that this could be achieved by titaumal, even if this

may require an adjournment of the re-hearing apgedifor the father’s
application. | have requested that these obseratishould be
conveyed to the Tribunal urgently.

| certify that the preceding forty-one (41) paragraphs are a true copy of
thereasonsfor judgment of Smith FM

Associate: Lilian Khaw

Date: 27 March 2007
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