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Counsel for the Applicant: Ms N Karapanagiotidis
Solicitors for the Applicant: Asylum Seeker Resource Centre
Counsel for the First Mr P Gray
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Solicitors for the First DLA Phillips Fox

Respondent:

ORDERS

(1) A writ of certiorari issue directed to the SeconesPondent, quashing
the decision of the Second Respondent dated 29A2§06.

(2) A writ of mandamus issue directed to the Secondp@&sdent,
requiring the Second Respondent to determine aragprd law the
application for review.

(3) The First Respondent shall pay the Applicant'scost
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
MELBOURNE

MLG1232 of 2006

MZXMM
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

The Applicant seeks judicial review of a decisioh tbe Refugee
Review Tribunal (the Tribunal) dated 29 August 200he Applicant
has relied upon an Amended Application filed in @aan 10 March
2007. The Applicant supplements that Amended Apglhn by a
Further Amended Application filed 21 March 2007.

In its decision the Tribunal affirmed a decisionaafielegate of the First
Respondent not to grant to the Applicant a prodectisa.

Background

3.

The Applicant is a citizen of Iran. He is marrieth one child. He
arrived in Australia on 13 April 2006. Since hrsivaal in Australia he
has been in detention.

When he arrived on 13 April 2006 he was not imntigracleared and
was interviewed as “an authorised arrival”.
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5. On or about 20 April 2006 the Applicant applied &oprotection visa.
In support of that application the Applicant reliegon a statutory
declaration dated 20 April 2006 (Court Book pp.29-3 In the
statutory declaration the Applicant relevantly dees:-

“... I am a Christian convert. My ethnicity is Gilakanian. |
have not had contact with my wife or child sindled Iran.

Why | left my country:

During my school years | had many Christian friendsfter the
Iranian Revolution in 1979, | started developingtidslamic
thoughts and beliefs. During this period, | didt poactice any
religion and did not believe in any religion.

Approximately 2 years ago, my Christian friendsrfrmy school
years started introducing me into the Christiarthai | would go

with them to Church because my faith was from marthe
However, | feared practicing my religion becausdran people

who convert from Islam are killed.

| continued to sell books on the street corner yngpare time to
make extra money. One of the books that | haddte was the
popular but illegal book called '23 Years’. Thiedk is about the
23 years when Mohammad claimed to be a profit lafris The
book itself is against Islam. The book is veryergiven that it is
against Islam, | used to photocopy the book andits&l people
who wanted a copy. | sold the book because of miyistamic

opinion. One day a man and woman came and ordei@mpy of
the book from me. | took the money and promisedtthat |

would get a copy the next day. We arranged a nhuione for

them to pick up a copy of 23 Years.”

(Court Book p.29)

6. In the declaration the Applicant then refers toigelattending at the
time he had arranged to meet the couple and thataiely he fled his
stall. He claimed that he was well known in theaabecause he sold
books on the street for numerous years and thae dieeing Iran he
had been unable to contact his wife and daughter.then relevantly
declares,

“What | fear might happen if | go back to my country:
| will be arrested and killed for firstly sellinghé¢se books and

secondly converting into Christianity.
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Why | believe they will harm or mistreat meif | go back:

Because | am a Christian convert and also becausald books
which were banned for being anti-Islamic.”

(Court Book p.30)

7. A delegate of the First Respondent refused to gttaatApplicant a
protection visa on 31 May 2006. In the delegatiegsision reference
was made to numerous documents including countporte and
departmental files. A delegate then considerediatail the claims
made and considered those in the light of the ecgumformation
which the delegate sets out in detail. One ofrédports referred to by
the delegate appears to be an issue paper ertiteed > 2004 >
ISLAMIC REPUBLIC OF IRAN: THE STATUS OF APOSTATES
AND CHRISTIAN CONVERTS”. The following extracts ppar in
the Court Book from that country report:

“...There are two strands of apostasy within Isla@ne is that of
the born Muslim who renounces his religion (murtiil6,

literally apostate natural). The other is that afperson who
converted to Islam and later rejected the relig{amurtad millil7,
literally apostate, from the community). Shariavl@rescribes
the penalty of death for a make apostate and hiprisonment
for a female, with the exception of drunkards amel mentally ill.
The natural apostate, ie murtad fitri, is viewed @smmitting
treason against God, and will be given a secondhcbashould
be repent. The apostate from the community, mumdtl, is

however viewed as committing treason against thanconity
and should be executed even if he should repent ...

It is commonly understood that apostasy in Irapusishable by
death, although apostasy itself is not a crime uratgy codified
law in Iran. Apostasy however transgresses Islard &haria
law. Article 167 of the constitution allows a judtp ‘deliver his
judgment on the basis of authoritative Islamic sesgr and
authentic fatwa (rulings issued by qualified clatigurists). ...”

(Court Book p.96)
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8. The delegate then in his decision relevantly casedy

“... Whilst | have some reservations in respect ef dpplicant’s
general credibility and have reason to believe ..atthhe
applicant may have fabricated some claims and kigll of
interest in Christianity including baptism and hiBcumstances
surrounding those claims, | am satisfied that & #pplicant has
converted to Christianity as claimed, his actisti@are very
private and discreet and unlikely to attract theeation of the
authorities. ...”

(Court Book p.96)

9. The delegate relevantly then did not accept thdiégapt’'s fear of harm
amounting to persecution was well-founded in refatio any of the
separate claims.

10. On 31 May 2006 the Applicant sought review befdre Tribunal of
the delegate’s decision. Submissions were providete Tribunal on
behalf of the Applicant by the Applicant’s lawyerscluding an
annexure from the Australian Red Cross dated 2y 2006 (Court
Book pp.133-157).

11. In the submissions from the Applicant’s lawyers wiwensidering the
issue of whether the Applicant’s claimed harm oistneiatment on
return to Iran was of sufficient gravity as to ciiuge persecution the
following appears:-

“The Applicant fears imprisonment and death at tlaeds of the
authorities or fundamentalist Muslims for reasorishis religion

and political opinion and membership of a partiqulsocial

group namely apostates”.

(Court Book p.135)

12. In the submissions when dealing with the questiontether the harm
or mistreatment feared by the Applicant on retunnréason of one or
more of the five grounds recognised by the Refugeavention the
following appears,

“The claims put forward by the applicant are setton the
applicant's statement previously given during immaign
processing at the Maidstone Detention Centre arsdifiierview
with an officer of the Department. These statemé@mdicate a
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13.

14.

fear of persecution for reason of religion, pol#icopinion and
member of a particular social group namely apostéte

(Court Book p.136)

The submissions further provide details in relatonvhat is described
as, “Applicant’s Circumstances” as follows,

“Our client instructs that during his school yeah® had many
Christian friends. He instructs that after the iian Revolution
in 1979, he started developing anti-Islamic beliefs

Our client instructs that approximately 2 years abe was
introduced to Christianity by his friends. Ouresit instructs that
his faith was from the heart but that due to thewnstances in
Iran, he was afraid to practice Christianity. Oalient instructs
that he used to attend the Armanian Church in Rashtthat he
was formally baptised approximately 3 months prior his

departure from Iran.

Our client instructs that he also sold books ongtreet corner in
his spare time in order to make extra money. Qentinstructs
that in particular, he sold some books which wesarted by the
authorities in Iran because they were deemed ag#shem such
as Ali Dashti's book 23 Years. Our client instauthat this was
an illegal book. He instructs that he used to malketocopies of
this book and sell it to people who requested aycdpur client
further instructs that he sold this book becaushisfanti-Islamic
beliefs.

Our client further instructs that he fear that hdlwe killed for
apostasy by the authorities or the fundamentaligsiivhs in Iran
given that he has converted into Christianity. fdither instructs
that he will be killed because he sold banned bogkEh are
seen as against Islam.”

(Court Book pp.137-138)

The letter from the Australian Red Cross dated @y 2006 in part
states,

“We understand your concerns that the Iranian ReesCent
Society (IRCS), headed by Red Cross President DBredSe
Massoud Khatami, may not be acting independentlythef
I[ranian government. ...
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We are unable to call upon the exclusive assistaotcdhe
International Committee of the Red Cross (ICRQjam. ...”

(Court Book p.156)

15. The extracts from the relevant material demonstitzé the substance
of the Applicant’s claims are accurately summarisethe Applicant’s
contentions filed 22 February 2007 which it is wbi® not disputed by
the First Respondent.

16. The claims are summarised as follows,

“a) He worked full time in a factory and on a paime basis he
operated a bookstall (approximately 8 hours in faetory
and 3 hours in the bookshop a day) [CB177.4].

b) He bought books from publishers in Tehran orgbeevould
bring them to his stall [CB 177.4].

c) He possessed, sold and copied a book callednfiwEhree
Years: A study of the Prophetic Career of MohamrbgdAli
Dashti. The book was against Islam, criticized phephets
and was very rare [CB 29; 177.5]. The applicanedigo
photocopy the book on a machine in a shop of an
acquaintance of his and he would sell the copy @0ao0
tomans [CB 177.5].

d) The applicant fled Rasht, Iran 3 months befarening to
Australia. He had arranged to meet a couple wha ha
organized to by “23 years”. At the proposed megtime
he saw 4 Sepah Pastaran police [a group that isafielrto
the police and made up of fundamentalist Muslim8 (C
66.5-67.1) and come towards his stall. He ran awaye
Sepah police had inspected the applicant’s bookb&fbre
however any banned books that he had previoushe wer
usually hidden [CB 177-178.1]."

The Tribunal Decision

17. The Tribunal in its decision specifically referredthe claims made by
the Applicant including his interest in Christianitlt is relevant to note
that when it recorded the history the Tribunalestat

“The applicant said that he did not have problemsran through
not practising Islam — most Iranians do not go t@9que, he
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said. It is just assumed everyone is Muslim. Witk and
daughter did not know he was otherwise; he wouldshare his
private concerns with his wife and child. Theyw e was not
interested in Islam. He did not tell them he hadded
Christianity.

The applicant said about two years previously hisnfls began
taking him to Church (the Armenian Church in Sa§ireet) and
he became familiar with their beliefs. He went nfisndays. He
told his wife and daughter that he was going theu they did

not know he had converted. He said he wanted & tke

ceremonies and rituals.

The Applicant knew that Christians celebrate thethbof Christ
on 25 December and that Easter has to do with restion.

The applicant said he wanted to become a Chrid@ma discreet
approach was made to the priest who put water enfdce and
he was baptised. This was about three months ddéaving
Iran. He reiterated that he had not told his wiféle said the
prayers in the Church were Armenian. He was ngblved in
any Church activities other than attending the gms. He said
that the Armenian Christians proselytise. He dadwas given a
card in relation to his joining the Church, but ded not have it
with him. The Delegate observed that the applicaotld be
registered on the Church’s records as having besgptibed there.
The applicant said those records are given to thanian
authorities.”

18. At the hearing the Tribunal dealt with a wide rargjetopics though
relevantly the Tribunal also records the followimg relation to the
Applicant’s activities in relation to Christianiip Iran. The Tribunal
relevantly states,

“The Tribunal put it to the applicant that at hisraval interview
he had not mentioned that he had any concerns abeirtg
persecuted in Iran in connection with Christianiffhe applicant
said he was asked his religion and told then he av&hristian.
He was not asked any more questions about it.

The applicant said he had Christian friends at sthdHe kept in
contact with them and got to be familiar with Chdgity. Two
years ago he got to be closer to them, becausealseinterested
in Christianity. He was interested in Christianibecause of
Christ’s sacrifice. His activity level increase&ecretly he would
go with them to the Church. The Tribunal asked applicant
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what happened at Church. The applicant said theas prayer
and ceremony. The Tribunal asked the applicanttvaoat of
ceremony there was. The applicant said there weasy/ep,
singing, and collecting of money. That was abtutli was an
Armenian church. He attended two or three timesotal. He
was afraid to go more often. He was baptised B tmonths
before leaving Rasht. He reads the Bible in Persi@he services
at the Church were in Armenian but his friends wloekplain to
him what was happening. The Church agreed to bagiim on
the recommendation of his friends. He could notember the
name of the priest.

The Tribunal said that is information was that tAemenian
Church generally did not baptise Muslims. The aapit said he
was not a Muslim. He did not tell them he was alviu He did
not believe in any religion before. That was what told the
priest. The Tribunal said the Church would haveusmsed from
this that he was a Muslim by birth. The applicar#tintained that
the Church did baptise Muslims; he was not the onl.

Finally, the applicant that Iran did not value pdepit only
valued Islamic ideology. He had lived with feaeresgince the
Revolution, and had actively promoted against Islartslam
brought war and misery for him and for all the pkopf Iran.
Iran had a lot of resources but the people had ights. All the
regime cared about was arms and warfare. This itsaglea of
security. They manipulated people’s emotions. t Taae from
Islam. Now the people in Iran are suffering. PFeowere
flogged. The reason the applicant converted wasige Christ
suffered. The applicant saw a lot of Christiafi$ey visited him
and gave him hope, and he would never forget thdewas very
depressed and had lost weight. He had put hislyamidanger
and wanted the Tribunal to help him.”

(Court Book pp.178-179)

19. The Tribunal also recorded the claim by the Applicthat he was
given a baptism certificate though was too afraidhtain a crucifix in
Iran and did not want his family to know about b@version as they
are “fanatical Muslims”. Reference was then maéhe Applicant’s
attendance at church in Australia. The Applicalted on a witness
who was the chaplain at the detention centre arel Thbunal
relevantly records the evidence of that witnegsairt as follows,
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“... He was attending Catholic and Anglican churcimesv. He
was sincerely interested in the scriptures, andld¢onot be
expected to know much about the sacraments. Alswas

possible he had been attending an Armenian Evasajedervice
in which case it would be unstructured. The apgitcwas open
in prayer. Her impression was that the notion afcrdfice

appealed to Iranians because of the suffering there

20. In its decision before reciting its findings theibimal set out the
following,

“Country Information

The Tribunal has previously enquired as to the pdates for
baptism into the Armenian Apostolic Church. Therfalia.NZ
primate sent a letter to the Tribunal dated 2 Delbem2001
stating as follows:

Any Armenian by birth or marriage is entitled to tegptised
in the Armenian Apostolic Church. Generally, thren&nian
Church does not allow conversion from other religio
denomination, however, under special circumstanttes
Supreme Patriarch and Catholicos of all Armeniams i
Etchmiadzin may give His pontifical blessing.

In the Armenian Apostolic Church, there is no d#fee
between a baptism of a child or an adult.

Any adult who wishes to be baptised in the Armenian
Apostolic Church should attend Christian education
(catechism).(Baliosian A. 2001, ‘Ref: Refugee Rwevie
Tribunal information request-date 30 November 20’
December)

The current UK Home Office Country Assessmentaort $tates,

6.70 According to the USSD Religious Freedom Report
2005 there were approximately 300,000 Christianghe
county, according to UN figures, the majority ofomh are
ethnic Armenians and Assyro-Chaldeans. Armeniave h
lived in Iran for centuries, mainly in Tehran. The
Government appears to be tolerant of groups such as
Armenian Christians because they conduct theirisesvin
Armenian and those do not proselytise.
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21.

22.

23.

The Armenian Church is a variant of Eastern Othggaxd thus
stresses ritual and liturgy (described in detail at
www.armeniapedia.olg’

(Court Book pp.180-181)

It should be noted that the reference to the wele si
www.armeniapedia.or{the web site) is taken to be a reference to what
| understand the parties to accept is a linked giebto the web site
known as “Wikipedia”.

When dealing with the issue of the Applicant's ocersion to

Christianity it is also relevant to note the foliogy extracts from the
transcript of the proceedings before the Tribunhictv appear in the
Supplementary Court Book as follows:-

“Ms Hamilton: Ah ok I'm going to make some comrseathout
this. You claim to have been baptised into theehiam Church.
What you’'ve described to me about what went omenservices
doesn't sound to me accurate. | think there ammesaomportant
aspects of the Armenian Orthodox ritual which afesing in the
way you are describing what you saw. Secondlywekdifficulty
accepting that the church would baptise you aftely@ or 3
attendances at the church when they would be awsat you
wouldnt be understanding the language of the sexvi

(Supplementary Court Book p.34)

It is also relevant to note that the Tribunal theceived evidence from
the detention centre chaplin who relevantly states,

“Ms Fitche: But, um, initially, | have not been labto exactly
work out from a denominational point of view, eviesm the
Armenian aspect if it is actually the Armenian @dbx Church
or its one of the evangelical churches which opesan Iran, and
there are numbers of evangelical groups who opesmther
covertly or in secret. I'm aware of that.

Ms Hamilton: Mm hmmm

Ms Fitche: Un, certainly if its an evangelical Hirof stream,
well, it is | think as [the Applicant] described; is very, its
probably quite unstructured in the way that theiorship is
operated in, though the prayer and song, | thinkt tivould
certainly indicate that it might not necessarily ha orthodox
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tradition, that [the Applicant] was going to. Urhe other thing
is just from my personal observations and beingh wihe
Applicant], | do believe there is some kind of, thiee it's a
commitment or its an attraction, um, in terms o @hristian
belief, | think that is there. | certainly feektithat is there.”

(Supplementary Court Book p.39)

24. Under the heading, “Findings and Reasons” the Tabafter finding
that the Applicant is an Iranian national did natcept that the
Applicant had copied and sold the book “23 Yeardt. relevantly
states,

“The Tribunal does not accept that the applicanpieal and sold
the book '23 Years’. The applicant was unablestadily describe
the structure of the book could not name the phbtisof his
version. His explanation for this was not persuasi Even if he
had not read the book for many years as claimduk iiad copied
it a number of times for sale the Tribunal wouldvé@a@xpected he
would have absorbed more knowledge about the Wapked at
its prominent labels.

It follows that the Tribunal does not accept that applicant fled
[R] because the police came to his bookstall whereexpected
them to find 23 Years. This finding is also evadehby the fact
that the authorities seemingly made no attempinid iim at his
sister’s house in Tehran.”

25. When dealing with the Applicant’s involvement wi@hristianity the
Tribunal relevantly makes the following findings,

“The Tribunal does not accept that the applicantdhany
involvement with Christianity while in Iran. Firsthe applicant
did not mention any concern about being persecased convert,
when explaining on his arrival in Australia why had left Iran.
Second, the applicant claimed to have been to ameAran
Church t a dedicated church building in [R]. Theiblinal

interprets this as a claim to have been in the Aniare Apostolic
Church. It is not implausible that there are Arnan
evangelicals in [R] however his suggestion camemfrthe
applicant’s witness and was speculative only. b Armenian
Apostolic Church the applicant would have witnessedable
ritual aspects of the service that go beyond siggind prayer,
and ought to have been able to describe thesewéatenot able
to do so.
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It follows that the Tribunal does not accept that aipplicant was
baptised. Further, this claim was inconsistenthwiihe country
information which indicates that the Armenian Chudoes not
baptise non-Armenians. The applicant was Muslimipso this
rule would apply to him. In some instances it as$ble but is
only done with the special permission of the hefathe church.
The applicant did not claim to have had such pesiors

Baptism follows catechism, which the applicant oad claim to

have received. Furthermore, he could not recadl ttame of the
priest that baptised him even though his baptisiagadly took
place not so long ago.”

26. In making its findings the Tribunal acknowledgedttla person can
acquire refugee statsgsir place

27. In its findings it is also significant to note tiebunal did not accept
the Applicant fled his home town as claimed dupdlice attending his
bookstall. It did not accept that the ApplicarwBe and daughter had
disappeared as claimed by the Applicant and deaditly those issues
the Tribunal relevantly concluded as follows,

“in support of his claim to have been of adversteiiest to the
Iranian authorities, the applicant said he was uleabo make
contact with his wife and child. However, the Tinll does not
accept that the applicant’s wife and daughter hdisappeared as
claimed. First, the applicant on arrival in Auslieadid not say
anything indicating any concern about the wheredaboaf his
wife and child. What he did say suggested theeweareason to
think they were not at home as usual. Later hecatdd this was
because he only found out about their disappeardrm@ his
sister after arriving in Australia. This explanati was not
consistent with what he said in the hearing howewkich was
that he found out from a neighbour he contact inrdme, that they
had disappeared. This evidence, in turn, appeéoedave been
given in order to explain the puzzling claim tha did not
contact his wife and children in the months he wadehran
(also attributed, unconvincingly, to stress andease of danger).
However, the applicant could not satisfactorily kxxp why he did
not institute enquiries about the fate of his fgmvhile he was in
Tehran. Then he claimed that his sister had mausheessort of
contact with his wife’'s family. The applicant dmbt seek to
engage the Red Cross until he had been in Austfaliasome
time. He then made it impossible for them to help him, with his
concern about the necessary engagement of thealmaied
Crescent Society (contrary to the adviser’s clainis clear from
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the Red Cross letter that this was the applicaot®cern, not
theirs, although they ‘understood’ it). His expddion for this
was unpersuasive; if he and his family were reallyrouble with
the Iranian authorities, how could it make thingerse to have
international scrutiny of their situationemphasis added)

(Court Book pp.181-182)

Grounds of Claim

28. In the Amended Application filed 10 March 2007 #eplicant relies
upon the following grounds:-

“1.

The Tribunal failed to consider the claim thide applicant
would face serious harm because of his membershig o
particular social group, namely apostates.

Particulars

a) The Tribunal confined its inquiry to whether ot the
applicant had converted to Christianity.

b) The applicant claimed to fear persecution ondrmunds
of, inter alia, religion and membership of a padiar
social group, namely apostates.

c) The Tribunal should have considered (i) whetkiee
applicant had abandoned Islam as claimed; and (i)
whether the applicant was at risk of facing seritiasm
because of his abandonment of Islam.

d) This consideration was quite separate to whetirenot
the applicant had converted to Christianity.

The decision of the Tribunal was illogical andimational
and/or unreasonable

Family whereabouts and the Red Cross

a) The Tribunal rejected the claim that the apptitsafamily
had disappeared for a number of reasons, includirey
applicants’ failure to co-operate with the Red &os
Tracing Service, claimed by the applicant to be ttubkis
concern about the services relationship with thenian
government.

MZXMM v Minister for Immigration & Anor [2007] FMCAQ75 Reasons for Judgment: Page 13



b) The Tribunal rejected this explanation on thaibdhat if
the applicant and his family were already in trozitthow
could it make things worse to have internationalisay
of their situation.’

c) The Tribunal’s reasoning in respect of this sswas
unreasonable and represents a misapplication of the
Refugee Convention.

Religious ceremonies

d) The Tribunal rejected the claim that the apphithad an
involvement with Christianity while in Iran for aimber
of reasons, including the applicants’ inability describe
notable ritual aspects of the Armenian Church smrvi
that went beyond singing and prayer.

e) The Tribunal failed to disclose any detail oé thitual
and liturgy’ that it expected the applicant to aod and
there was no evidence before the Tribunal that the
ceremonies deviated from what the applicant hatread
at hearing.

The structure of '23 Years’

f) The Tribunal dismissed the claim that the amplicsold
or possessed the book '23 Years: A study of thpHestoc
Career of Mohammad’ on the basis that he could not
describe its structure when clearly he did desciibe

g) It is apparent that the applicant did describe structure
of the book.

h) There was no basis for the suggestion by tHsumal that
the book contained ‘prominent labels’ that the aqqoht
should have absorbed while photocopying it.

3. The Tribunal acted without or in excess of jdicdon, and/or
identified a wrong issue, asked a wrong questi@tied on
irrelevant material or ignored relevant material.

Particulars

a) The applicant refers to and repeats the partcsiicontained in
paragraph 2.

4. The applicant was denied natural justice/procaditairness.

Particulars
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Finding that applicant attended Armenian Apost@iturch

a) The Tribunal interpolated the applicants claino thave
attended an Armenian Church in [R] to be a claimhiave
attended the Armenian Apostolic Church.

b) On this basis, the Tribunal dismissed the applis claim to
have an involvement in Christianity because he khbave
been capable of describing ‘notable ritual aspeofs the
service’.

c) It was entirely unclear on the material whethlee applicant
had claimed to have attended an Apostolic or anngeécal
Armenian Church.

d) It was never put to or suggested to the apptichat he had
attended an Apostolic Church as opposed to an Eslara)
Church.

e) The Tribunal’s failure to put to the applicahtd critical matter
resulted in a denial of procedural fairness asapdved him of
an opportunity to respond to adverse material.

Religious ceremonies — country information

f) In addition or in the alternative to paragrapha]-[e] the
Tribunal failed to put to the applicant the partiats of
information that outlined the ritual and liturgy tfe Armenian
Apostolic Church which were allegedly at odds witie
applicants evidence.

g) This information was used to make an adverseidecagainst
the applicant.

5. The Tribunal breached section 424A of the MigraAct 1958.
Particulars

a) The applicant refers to and repeats the partacsiicontained in
paragraph 4.”

29. The Applicant relies upon a Further Amended Appiwafiled on 21
March 2007 to supplement the grounds set out abottee Amended
Application and relies on the following additiongrounds (the
additional grounds),

“1. The Tribunal acted without or in excess of gdliction by
taking into account an irrelevant consideration.
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Particulars

a) The Tribunal took into account an irrelevant
consideration, namely (unidentified)
information/material contained in the
www.armeniapedia.orgite.

The Tribunal acted without or in excess of jdicgson.
Particulars

a) The Tribunal's reliance on the (unidentified)
information/material contained in
www.armeniapedia.org site  was illogical and/or
irrational and/or unreasonable.

The Tribunal acted without or in excess of jdicson by
failing to accord the applicant procedural fairnessd
failing to comply with section 425 of the Migratiéuwt.

Particulars

a) The Tribunal interpolated the applicants claimfave
attended Armenian Church in [R] to be a claim tovda
attended the Armenian Apostolic Church and failed t
put this to the applicant.

b) The Tribunal rejected the claim that the apptithad
an involvement with Christianity because the agitc
was unable to describe notable ritual aspects & th
Armenian Church service and failed to put this deta
the applicant.”

Amended Application — Ground 1(a) — (d) — Failure @ consider the
claim that the Applicant would face serious harm beause of his
membership of a particular social group, namely apstates

Applicant’s Submissions

30.

It was noted in the Applicant’s submissions thahhd claimed to have
converted to Christianity though the Tribunal foum& had no
involvement with Christianity in Iran. It furthdound adversely for
the Applicant that his conduct in Australia was tioe “sole purpose of
strengthening his refugee case”. It was noted finding enlivened
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“the provisions of s.91R(3) which placed an onuspabof on the
Applicant, which according to the Tribunal, he ¢ailto discharge”.

31. Reference was made to the Tribunal note of theidgpt's claim at the
hearing as follows:-

“Finally, the applicant said that Iran did not vadupeople, it only
valued Islamic ideology. He had lived with feaeregince the
Revolution, and had actively promoted against Islartslam
brought war and misery for him and for all the pkopf Iran.
Iran had a lot of resources but the people had ights. All the
regime cared about was arms and warfare. This itsaglea of
security. They manipulated people’s emotions. t Thme from
Islam. Now the people in Iran are suffering. Peagre flogged.
The reason the applicant converted was becausestCiuffered.”

(Court Book.p.181)

32. Further reference was made to extracts from thdiégop’s declaration
concerning his claimed development of anti-Islarthoughts and
beliefs which has been set out earlier in this fodgt.

33. It was then submitted that the Applicant had mddardo the Tribunal
that he was anti-Islam and no longer a Muslim.widis specifically
submitted,

“... Just because the Tribunal rejected the applisantaimed
conversion did not relieve it of its responsibiliznd duty of
considering whether the applicant had renouncednhsknd the
possible consequences to him of such an actiobdioly a ‘non
believer’). This is particularly so in light of éh country
information on Iran and Apostasy that was availalite the
Tribunal [see CB 138-149; 114-118]. ‘It is commyuinderstood
that apostasy in Iran is punishable by death’ [GB5).”

34. It was argued that the Applicant’s adviser put be fTribunal the
Applicant feared persecution because of his “refigand political
opinion and membership of a particular social groamely apostates”
referred to in paragraph 11 of this judgment. &swargued that the
term “apostates” means renunciation of one’s r@figand involves
abandonment of belief in Islam. It was submittézatt formal
conversion to another religion is not a requirenam apostate it was
submitted “may be an atheist who has rejected Islam
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35. Reference was made t@/68/01A v Minister for Immigration &
Multicultural Affairs [2002] FCA 148 (W68/01A). In that case Lee J
referred in some detail to the Tribunal decisiothia following terms:

“20 With regard to the applicant's conversion tdriStianity
and his claim to fear persecution because of hisstgsy,
the Tribunal said as follows:

"l accept the evidence from the Reverend Fabb,faord
[the applicant] himself, that he has been baptiseda
Christian since his arrival at the detention cenitnePort
Hedland.

It may be that [the applicant] is being truthful @arm he
claims that he had Christian friends in Iran angited a
church there. However he does not claim to have dad
well-founded fear of persecution because of thishat
time he left Iran. He claims to have converted to
Christianity since his arrival in Australia, and ah this
gives rise to a well-founded fear of Conventiorated
persecution. While | accept that he has been begtes

a Christian since his arrival in Australia | musbresider
whether this has arisen from a genuinely-held cleaimg
his religious beliefs. That issue is relevant besgait will
influence how he intends to express his religioews (if

at all) if he re-enters Iran, how he might be péved and
whether, as a consequence of that perception, lgatmi
have a well-founded fear of Convention-related
persecution.

In Woudneh v MILGEA (unreported, Federal Court of
Australia, Gray J, 16 September 1988) the applidamt
that case an Ethiopian) had become a born again
Christian since his arrival in Australia. He feared
imprisonment without trial if he were returned tds h
country of nationality, partly for reasons of rabg, and
that he would be precluded from practising his born
again religion there. The primary decision-maker
decided that his fear of religious persecution @burn
was unwarranted as his conversion had occurred in
Australia and would not be known to his country's
authorities. However, the Court held that, in tHesance

of any evidence that he could conceal his faith
consistently with practising it, it was not open to
conclude he would not be persecuted if returned.
Moreover:
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[tihe mere fact of the necessity to conceal wouttbant
to support for the proposition that the applicarddha
well-founded fear of persecution on religious grdsin
(per Gray J at 19).

[The applicant] did not refer to his interest in
Christianity or his difficulties arising from it vém he was
first interviewed, soon after his arrival in Austiea (10
June 2000). He has explained that this was bec#@use
was just an ‘inside feeling' then. In his writteatement
to the Department of 12 October 2000, a documagtitei
pages (forty eight paragraphs) in length, he rederin
only one paragraph to ‘thinking of other religiorad
being “curious to know more about' the religion
conducted in a church. He expressed no interesirin
intention of converting to Christianity in that saent.
His failure to do so in an otherwise comprehensine
detailed account of his claims is not consisterthviiis
claim to Reverend Fabb only three weeks later tiat
had decided to convert to Christianity while gtlliran. |
also have regard to the fact that he was interviblg a
Departmental officer about his protection visa aoiai on
24 October 2000, and that it was less than two week
after this that he told Reverend Fabb he wished to
convert. The independent evidence cited aboveatatic
that Christians, and particularly converts from dsi,
face various forms of discrimination (in some casexsy
serious) in Iran. [The applicant's] own evidencéitates
that he was well aware of this discrimination befdre
left Iran. It is open to me to infer from this thfhe
applicant] belatedly decided to express a wishdowvert

to Christianity in order to enhance his claims te b
refugee, rather than as a result of religious feglil note
his own evidence that he did not tell his Muslimifg
that he was interested in Christianity while he walan
and that he has not told them even now that he has
converted. | am not satisfied that [the applicamilends
to be a practicing [sic] Christian if he returns tioan,
and am of the view that he has greatly exaggeraisd
level of commitment to attend church, to prosedyiad

to Christianity. Therefore | am satisfied that teexould
be no necessity for him to conceal a Christianhfaa
necessity which, in a genuine convert, might gise to a
well-founded fear of persecution.
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24. In any event the Tribunal purported to consigdrether,
notwithstanding the absence of a positive finding tihe
Tribunal that the applicant was a "genuine" convéot
Christianity, the applicant, if returned to Iran, ay be
perceived by Iranian authorities to be an apostdtethat
regard the Tribunal said as follows:

"I have also considered whether, despite my findihgt

[the applicant] is not a genuine convert to Chrstity, he
might be perceived as one in Iran. [The applicacgimed

that information had been sent to Iran by fellowadteees at
the Port Hedland detention centre that he and otletainees
had converted to Christianity. However he later @eoed that
it was possible that this was just a rumour, andl heot

occurred. | have considered his adviser's submisditat

there is no guarantee that news of his conversamsiriot been
leaked to Iran. That is true. However it appearattthere is
nothing more than a rumour on which to base a agsioh

that it has been leaked, nor any evidence at alt {even if it
was) such information was passed to anyone who tntigh
motivated to harm [the applicant] because of it amds in a
position to do so. In the absence of any more cmiwy

evidence that [the applicant] has been identifiegd dther

detainees to the Iranian authorities as a persono wias

converted to Christianity in Australia, | cannot atisfied

that this has occurred.

[The applicant] has also claimed that he was toltt an
arrest warrant was issued for him at least four sl&gfore he
left Iran, and initially stated at the hearing thatwas issued
because of his apostasy. He later claimed that ‘tleal
reason' it was issued was because he had exposed
embezzlement. Even if | accept that there was aastr
warrant, | have regard to his own evidence at tearing that
his family was not told the charge to which it telh
Therefore his claim that it was either because has \an
apostate or because he exposed embezzlement isradhan
speculation, and | cannot be satisfied that it besause he
was believed to be an apostate.™

36. Lee J then relevantly states,

“33 The Tribunal, however, limited its considemti of whether
the applicant had a well-founded fear of persecutloy
reason of his claim of apostasy to the questionthdrethe
applicant had made a true conversion from Islamato
Christian religion. The real question was whetheere was
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a risk that the enforcers of Shariah law in Iranutm treat
the applicant as a person who had abandoned Islarthat
regard a material consideration would be whetheer¢h
were any indicia of apostasy that would damn thgliapnt
as an apostate in the eyes of an Iranian religidudge. In
the applicant's case such a circumstance existatiahthe
applicant had been baptised, thereby overtly recoun
Islam.

34 Insofar as the Tribunal considered whether¢h&as such a risk,
the Tribunal purported to determine that unless Thi&unal was
satisfied that at the time of the decision the imanauthorities
were aware that the applicant had converted to Stranity in
Australia, the applicant's fear of future perseouticould not be
well-founded.

35 Perhaps a person who has committed a capitéénogé of
apostasy under Iranian law may be fortunate enotmkscape
the consequence of that conduct if returned to,llaut, as the
Tribunal acknowledged, the risk of discovery, apperesion and
punishment would continue and it may be sufficierground a
well-founded fear of persecution. (See: Bastanipour
Immigration and Naturalization Service 980 F.2d 21(Z" Cir.
1992) at 1133.) Furthermore, the persecution feaxdcourse,
is not restricted to execution and may include shéfering of
substantial harm or interference with life by wdydeprivation
of liberty, assaults and continuing harassment ocoant of the
perceived apostasy.

36  Whether the applicant had committed himsethind and body
to a conversion to Christianity was a relevant reattor the
Tribunal to consider in assessing whether there wassk that
the applicant may be persecuted in future by reaebrthe
observance by him in Iran of his religious beliefsjt an
assessment of the degree of commitment to conwexsiold not
determine the extent of the risk to persecution.ths United
States Court of Appeals"{Tircuit) said in Bastanipour at 1132,
a case involving an lIranian who had renounced Island,
although not baptised, had satisfied witnesses whasdence
was not rejected, that he believed in Christianidyher than
Islam:

"Whether Bastanipour believes the tenets of Clngty in his
heart of hearts or, as hinted but not found by Bward, is
acting opportunistically (though at great risk tortself) in the
hope of staving off deportation would not, we imagimatter
to an Iranian religious judge."”
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37.

38.

39.

40.

It is also noted in passing that Lee J cited wyjraval the decision of
Gleeson CJ and McHugh JAdbebe v Commonweal{th999) 197 CLR
510 (Abebe) where in that case the High Court exdy stated the
fact that an Applicant:

“...might fail to make out an affirmative case mspect of one or
more of the above steps did not necessarily mear{ttie] claim
for refugee status must fail. As [Minister for Ingmation &
Multicultural Affairs v Guo (1997) 191 CLR 559 at$576]
makes clear, even if the Tribunal is not affirmelyvsatisfied that
the events deposed to by an applicant have occutineddegree
of probability of their occurrence or non-occurrenis a relevant
matter in determining whether an applicant has dl-fie@inded
fear of persecution. The Tribunal "‘must take intcaunt the
chance that the applicant was so [persecuted] wihetermining
whether there is a well-founded fear of future petgion' [Guo
at 576]."

The Applicant noted that the Tribunal in its deamsireferred to the

article contained in the CIS resource set outeairi this judgment. It

was submitted that the Triburfavas required to consider this discrete
claim that emerged on the evidence before it andnéke findings

accordingly”.

In its decision it was argued the Tribunal had wgtgnconfined its

decision to the issue of whether the Applicant l@mhverted to

Christianity. Instead it should have considerecthbr the Applicant
had abandoned Islam and whether he was at riskcofd serious harm
because of that abandonment.

It was submitted that, “in failing to do so, theibimal fell into
jurisdictional error in that it did not consider #he claims directly
raised by the Applicant and/or adequately disclosedhe material
before it and/or it failed to ask itself the cofrgaestion.

First Respondent’s Submissions

41.

Whilst the First Respondent accepted that in ‘tHestract’ the
submissions arising out 8/68/01Aincluding that ‘apostasy’ does not
necessarily involve conversion of another religibnyas argued that it
is relevant to consider not simply the abstract thet specific claims
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advanced by the Applicant supported by probativaens in the
present application.

42. It was submitted that the “accepted test for whretheparticular
contention in an applicant’'s claims for refugedustavas such as to
require determination by the decision-maker unde86 65 and 414 of
the Migration Act (sometimes called an ‘integerNAVK v MIMIA
[2005] FCAFC 124 at [30], was articulated in Appit WAEE v
MIMA [2003] FCAFC 184; (2003) 75 ALD 630 (WAEE) §5]-[47]:

“In conducting its review the Tribunal must haveyaed to the
criteria for the grant of a protection visa and particular the
criterion that the applicant for a visa is:

. a non-citizen in Australia to whom the [Tritalhis
satisfied Australia has protection obligations undie
Refugees Convention as amended by the Refugeesdtyot
(s 36(2)(a) read with s 415(1))

The critical question which ordinarily will have tee addressed
in applying this criterion is whether the applicanas a well-
founded fear of persecution for one of the Conweanteasons. If
the Tribunal fails to consider a contention thag @pplicant fears
persecution for a particular reason which, if actagpy would

justify concluding that the applicant has satisfiket relevant
criterion, and if that contention is supported byolmative

material, the Tribunal will have failed in the disarge of its duty,
imposed by s 414, to conduct a review of the detisihis is a
matter of substance, not a matter of the form ef Thibunal's

published reasons for decision.

It is plainly not necessary for the Tribunal toeeto every piece
of evidence and every contention made by an apylica its
written reasons. It may be that some evidenceredewvant to the
criteria and some contentions misconceived. Moredkiere is a
distinction between the Tribunal failing to adveda evidence
which, if accepted, might have led it to make gediht finding of
fact (cf Minister for Immigration and Multiculturaffairs v Yusuf
(2001) 206 CLR 323 at [87]-[97]) and a failure byet Tribunal to
address a contention which, if accepted, mightl#sia that the
applicant had a well-founded fear of persecutionr fa
Convention reason. The Tribunal is not a court. igt an
administrative body operating in an environment chhrequires
the expeditious determination of a high volume mbliaations.
Each of the applications it decides is, of coursé, great
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43.

44.

45.

importance. Some of its decisions may literallyifeeand death

decisions for the applicant. Nevertheless, it isagministrative

body and not a court and its reasons are not tosbeitinised

‘with an eye keenly attuned to error'. Nor is itcessarily

required to provide reasons of the kind that migitexpected of a
court of law.

The inference that the Tribunal has failed to cdasian issue
may be drawn from its failure to expressly deahviitat issue in
its reasons. But that is an inference not too rgath be drawn

where the reasons are otherwise comprehensiveltendsue has
at least been identified at some point. It may bat tit is

unnecessary to make a finding on a particular nmatecause it
Is subsumed in findings of greater generality océhese there is a
factual premise upon which a contention rests wtiels been
rejected. Where however there is an issue raisethéyevidence
advanced on behalf of an applicant and contentimiasle by the
applicant and that issue, if resolved one way, @dod dispositive
of the Tribunal's review of the delegate's decisiarfailure to

deal with it in the published reasons may raisdérang inference
that it has been overlooked(&mphasis added)

Particular emphasis was placed upon the passage\WAEE where
the Court states “that it is unnecessary to mafkedang on a particular
matter because it is subsumed in findings of gregemerality or
because there is a factual premise upon which gewcton rests which
has been rejected”.

The First Respondent submitted that the claim oSt&gsy was not an
integer before the Tribunal requiring express deteation
independent of the claims in relation to the bantiestature and
conversion to Christianity. It was noted that #pplicant’s case
appears to rely upon what is described as a ‘siligéein a written
submission by an advisor on behalf of the Applicaniching the claim
as one of membership of particular social groujapbstates’.

The First Respondent relied upon the decision @fGburt inNAVK v
MIMIA [2005] FCAFC 124 (NAVK) where the Court relevandtates
the following at [38] —

“38 As was noted at [20] above, the particular tstment of the
appellant's counsel to the Tribunal is an isolated
submission and in its precise terms was not regehyethe
appellant's counsel or raised by the appellant leérsn
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response to the questions put to her by the Tribuna
Moreover, it was a claim unsupported by any prolmti
material and, based on what was said by this Couart
Applicant  WAEE v Minister for Immigration and
Multicultural and Indigenous Affairs (2003) 75 ALG30 at
[45]:

"If the tribunal fails to consider a contention ththe
applicant fears persecution for a particular reason
which, if accepted, would justify concluding théie t
applicant has satisfied the relevant critericand if that
contention is supported by probative material, the
tribunal will have failed in the discharge of itauty,
imposed by s 414 to conduct a review of the detisio
This is a matter of substance, not a matter offée of
the tribunal’s published reasons for decision."
[ Emphasis]

it is by no means clear that there was any oblmain the
Tribunal to consider the claim of the appellant@uasel as
a distinct and discrete claim.”

46. Relying uponNAVK it was submitted that the submission by the
Applicant relying upon the written submission ot thdviser is not
enough. It was argued that at no stage did thdidgy give evidence
that he faced persecution as a result of not eitlaing practiced
Islam or being a non believer. Specific referem@s made to the
record of the delegate where the Applicant allegetthimed that he
had no problems in Iran though not practising Islé@ourt Book
p.176).

47. Reference was made to the transcript when it wasmeld the
Applicant referred to being active in “propogatiagainst Islam”.
Specific reference was made to the following extrac

“Interpreter: 1 live in a country that they donftave any value

for, um, for people or human being. They cannceptanything
except, um, thinking about Islam or ideology abietam. Last,

for example, last week someone by the name Akbah
Muhammadi?? who had national and religious ideasswam,
died in prison of hunger strike. They say thataes, ur, he had a
stroke. | lived with fear all my life after thevaution. | was
active in properganding, um, | was propergating inga Islam.
Islam, um, brought war and miserable for me andtha people

of Iran. Iran has got a lot of natural resourcestural resources,
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48.

49.

50.

but authorities in Iran, they dont want to giveetpeople in Iran
any right. They all think of the war and, and gaihg the
firearms to kills people. They think the war agithstability.
They think that if they go to war or they are inrffubpeople, they
are more stable. They play with people’s emotioriatay these
things because | want you to know it, about Islarhat how me
and my people, and some people, the power ?? aulem Iran
are suffering. In a country that because of dmgkjust one glass
of alcohol they will whip the young people. Thasen that |
converted to Christianity is just because | coudd $row Christ
went into a lot of suffering. During this time thawas in
detention centre, | saw a lot of Christians. |mlicknow them,
but they would come and visit me. They would gieehope. |
would never forget these people. Since | escapad fran |
suffered a lot. | was over 88 kg but now | am 75Kgam
depressed and at night | take anti-depressant tabhhich the
doctor game me. Mentally and emotionally, | amwell. | have
put myself and my family into danger by convertitm
Christianity. | dont have any news from them.ddnt know
whether they have been arrested or whether theye Hsen
executed. | am asking you to help me. So thesm go and find
my family. Thank you.”

(Suppelementary Court Book p.38)

Referring to that extract it was argued that tHensissions made by the
Applicant's adviser “depended on and was constitutsy these
matters”.

Reference was made to the hearing and that nofspe@ntion was
made of the social group of apostates and speltyfica probative
evidence was provided in support of any claim ofmbership of a
particular social group of apostates in Iran. Adooly it was
submitted there is no requirement on the part & Tmibunal to
determine that supposed claim because the Trithathimade adverse
findings in relation to the claims made by the Apght concerning
possession for sale of banned literature and csioreto Christianity.

Any reference to country information considered tine delegate
relating to apostates again was submitted to belzstract matter
whereas the issue in the present case is “whdtkekpplicant made a
claim supported by probative material to face pamsen as an
apostate independently of his other claims”.
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51.

It was argued that there was no discrete claimthisdground should
fail.

Reasoning

52.

53.

54.

55.

In my view it is appropriate to determine whethss tlaim of being a
member of a social group namely ‘apostates in Inas’ been raised as
part of the claim in a manner which as submitted thg First
Respondent is not simply in the abstract but antladvanced
supported by probative material.

In my view the claim of being a member of a patacisocial group

namely apostates in Iran was clearly and squaraiyed by the

Applicant’s agent in the submissions forwarded unztever of letter

dated 28 July 2006 (Court Book pp.133-157). Irsthseubmissions the
author responded to the following question, “Is ti@med harm or
mistreatment on return to Iran of sufficient grgvds to constitute
persecution?”

In answer to that question under the heading “Claimnd
Submissions” the following appears,

“The Applicant fears imprisonment and death at tlaeds of the
authorities or fundamentalist Muslims for reasorishis religion

and political opinion and membership of a partiqulsocial

group namely apostates”.

Further in the submissions a response was provaléte question, “Is
the harm or mistreatment feared by the Applicantetarn for reason
of one or more of the five grounds recognised ie tRefugee
Convention?” In answer to that question underfbading, “Claims
and Submissions” the following appears,

“The claims put forward by the Applicant are setton the
Applicant's statement previously given during immaign

processing at the Maidstone Detention Centre and hia

interview with an officer of the Department. Thetatements
indicate a fear of persecution for reason of radigi political

opinion and member of a particular social group namely

apostates’ (Emphasis added)

(Court Book p.136)
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56.

57.

58.

59.

At the hearing and indeed in other material greatephasis seemed to
be placed upon the activities of the Applicantetation to the selling
of banned material and his inability to contact Wige and daughter.
However, it is clear that in relation to the Applnt’'s circumstances the
submissions referred to earlier forwarded undeecao¥ letter dated 28
July 2006 also refer to the instructions that thgplicant “started
developing anti-Islamic beliefs”. In the same sugmons the
following appears,

“Our client further instructs that he fear that lall be killed for
apostasy by the authorities or the fundamentaligsiivhs in Iran
given that he has converted into Christianity ...”

(Court Book p.138)

It is accepted that persecution of apostates acuprid the country
information may occur where a person has renouhcedeligion and
does not necessarily involve or is dependent upomnversion to
Christianity.

| accept as submitted by the Applicant that in thi&gance the Tribunal
ought to have considered as an integer of the clelmat | regard as
squarely raised namely the issue of whether otheApplicant faced
persecution by reason of membership of the pasicscial group of
apostates in Iran. | further accept that this \@anVolve consideration
by the Tribunal as to whether or not the Applicentruth and in fact
had abandoned Islam and whether he faced serionsdma result of
that abandonment.

In the present case | am satisfied that contratiigsubmissions of the
First Respondent there is indeed probative evidatickast to the
extent that the Applicant indicated that he engaigedonduct which
may have been characterised as anti-Islamic contegbnd the
material rejected by the Tribunal concerning thée saf banned
material or conversion to Christianity. The lattessue namely
conversion to Christianity to some extent depenusnua further new
ground relied upon and is considered later in jhdgment. If that
adverse finding was reached during the course ofpracess
demonstrating jurisdictional error then it shoulat be used to defeat
the current claim. For reasons which will becorppaaent | am not
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60.

satisfied that the finding concerning the Applicantclaimed
conversion to Christianity has been made free ggdictional error
and accordingly that is further probative matenddich ought to be
considered in the context of the claim of membersifia particular
social group of apostates in Iran. Further, | atisBed that that
material when combined with the country informationwhich both
parties have referred at least provides some hgsi® which the
Tribunal could properly explore the issue of sogaup.

Accordingly for those reasons | am satisfied that Applicant should
succeed in relation to this ground.

Amended Application - Gounds 2(a) — (h) and 3 - Thdecision of the
Tribunal was illogical and/or irrational and/or unr easonable and/or
whether the Tribunal identified the wrong issue, aked the wrong
question, relied on irrelevant material or ignoredrelevant material

Applicant’s submissions

61.

62.

63.

The Applicant in support of grounds 2 and 3 effeddii relied upon the
same particulars subjoined to ground 2. Thoseqodats appeared
under the following headings:-

. Family whereabouts and the Red Cross
. Religious ceremonies
*  The structure of “23 Years”

The Applicant submitted that there were a numbefirafings of the
Tribunal which demonstrate that it engaged in itagand/or irrational
and/or unreasonable reasoning. Reliance was plgoaa the decision
of Minister for Immigration & Multicultural Affairs; E parte
Applicant S20/20022003) 77 ALJR 1165 at [70]. In the alternative i
was argued that in support of this ground the Coart find that the
Tribunal took into irrelevant considerations orlddi to discharge its
duty of review.

Reference was made to the Tribunal decision andlag noted that
adverse credibility findings were made against Applicant. That
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finding it was argued was made after consideringtwiras submitted
to be the “totality of the Applicant’s case”. THeibunal used the
expression “considering the overall absence of ibildg of his
claims” (Court Book p.182) which it was claimed wasconclusion
reached by combining other findings.

64. In relation to the issue of family whereabouts #m@ Red Cross it was
noted that the Tribunal rejected the Applicantaird that his family
had disappeared. It was argued that the rejeatfothe claim was
based upon the Applicant failing to indicate tha Family were
missing when interviewed on arrival. In additiegfarence was made
to the Applicant’s explanation at the hearing whieeeclaimed to have
been informed by a neighbour of his family’s disap@nce and that
this was at odds with his explanation that he ohdard of the
disappearance from his sister on arrival in AustralAn additional
factor relied upon by the Tribunal was the failofethe Applicant to
seek to engage the Red Cross until he had beenstralia for some
time. It was argued that by making the findingétation to the Red
Cross the Tribunal had taken into account an weeleconsideration or
had engaged in unreasonable and/or illogical reagon

65. It was submitted that the Applicant “had engagesl Red Cross but
was hesitant for them to search for his family lbsea of the
Applicant’s concern for the Red Cross’s overseasit@parts may not
be independent of the government”.

66. Reliance was placed upon the correspondence frenRéd Cross set
out earlier in this judgment (see paragraph 27 epov

67. It was argued that for the Tribunal to ask itseffiie and his family
were really in trouble with the Iranian authoritig®w could it make
things worse to have international scrutiny of th&tuation?” was
patently an unreasonable position for the Tribunadopt.

68. It was argued that to suggest that it would “makediiference” given
effectively that he already claimed to be in treylds unreasonable,
illogical and an irrelevant consideration.

69. In relation to religious ceremonies it was argubdt tthe Applicant
“claimed to have attended an Armenian church, 2 ttmes in total” as
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70.

71.

72.

73.

74.
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he was “afraid to go more often” (Court Book p.17%)was noted he
also claimed to have been baptised.

It was pointed out that there was some degree wfusmn about the
Applicant’s claim to have attended an Armenian Chuand the

interpretation of the Tribunal the Applicants cladnto have attended
an apostolic church.

In any event it was argued that the Tribunal re@dhe Applicant’'s

claims due to his failure of not mentioning fearipgrsecution on the
ground of religion at his arrival interview. Fueth it was noted the
Tribunal stated as set out earlier that the Applicavould have

witnessed notable ritual aspects of the service ghaeyond singing
and prayer and ought to have been able to desitrése. He was not
able to do so”. However, the Tribunal relied upmointry information

indicating the Armenian Church does not generalpptise non

Armenians.

Reference was made to material relied upon by timiial which is
now referred to and relied upon as an additionalugd namely
reliance upon the material contained in the web. sidowever when
dealing with this specific ground it was argued Tirdunal failed to
disclose any detail of the “ritual and liturgy” th& expected the
Applicant to outline. It was noted that when thgpAcant was asked
about the ceremony he claimed that “there was prasyeging and
collecting of money” and further that services we@nducted in
Armenian and his friends would explain to him whkats happening
(Court Book p.179).

It was submitted that there “was simply no evidermfore the
Tribunal that the church ceremonies deviated framatvthe Applicant
had detailed at hearing”.

It was further submitted that the Tribunal was g&dl to put any detalil
of “ritual and liturgy” to the Applicant. Duringhe course of the
hearing it was noted that the Tribunal relevantigtesd, “What you
have described to me about what went on in thadoesn’t sound
to me accurate. | think there are some importapeets of the
Armenian orthodox ritual which are missing in theywyou are
describing what you saw ...” It was submitted thetttcomment did
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not satisfactorily discharge the Tribunal's obligat to put adverse
material to the Applicant for his reply. The infaation it was argued
did not fall within the exclusion provided in s.424f the Migration

Act 1958(the Migration Act) and that the failure to puetparticulars
to the Applicant could properly be described aseath of that section.

75. When dealing with the publication “23 Years” refece was made to
the Tribunal’s criticism of the Applicant being “able to readily
describe the structure of the book ...” The Tribuitalvas noted
expected the Applicant “would have absorbed momewkedge about
the way it looked and its prominent labels” (Coltok p.181).
Reference was made to the comments made by theicApplin
relation to the book.

First Respondent’s Submissions

76. The First Respondent submitted that the complansng out of the
Tribunal’s findings in relation to the Applicanfamily whereabouts in
the Red Cross, religious ceremonies and the steiciiu‘'23 Years” are
not sufficient to constitute jurisdictional error.

77. The Tribunal's reasoning in relation to the famwhereabouts was
made upon a number of conclusions set out in theliégnt's
submissions. The reference to the Red Cross iswasiitted was “not
a finding in itself, but is merely an element oBtRRT’S reasoning
going to the finding of whether the family reallyas/missing”.

78. It was submitted that in any event the Tribunalslings could not be
properly described as irrational.

79. It was argued that in relation to the ritual aspeat the Armenian
Church reference was made to the material fromSiheplementary
Court Book constituting what is described as “egtefrom web site
www.armeniapedia.ofg The First Respondent relied on extracts from
that material. It was noted that the Applicant blesmed a breach of
S.424A in relation to the material and also as sisbapon which it
could be argued there was a denial of procedurahess. As |
understand the submissions for the First Resporaleniargument of
procedural fairness fails to take into accountdperation of s.422B of
the Migration Act (se&ZCIJ v MIMIA[2006] FCAFC 62; following
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80.

MIMIA v Lay Lat[2006] FCAFC 61. It is noted this argument is
specifically raised in answer to grounds 4 anddug clearly appears
to be raised in response to ground 3.

It was otherwise submitted by the First Respondeait the Tribunal’s
findings in relation to the Applicant’s knowledgéthe publication “23
Years” were open to it free of any error.

Reasoning

81.

82.

83.

MZXMM v Minister for Immigration & Anor [2007] FMCAQ75

In my view the First Respondent’s submissions ilatien to the

Tribunal’s findings concerning the family whereato@and the Red
Cross and the Applicant’'s knowledge of the pubiwat23 Years” are

correct. The Tribunal whilst referring to the R€dbss letter does no
more than refer to that matter in passing and lepic¢hat it can

properly be regarded as simply one strand of i&soming process.
There was other material which the Tribunal wase alol take into

account concerning the whereabouts of the Appledamily. The

letter from the Red Cross did not determine thatc@mme. The

Tribunal was otherwise able to take into accoumt timing of the

complaint to the Red Cross as a relevant factopiteethe difficulties

raised by the Applicant and was not obliged torredehose difficulties

to otherwise explain the delay by the Applicantmaking a complaint
to the Red Cross. After all the Applicant did makeomplaint to the
Red Cross and it is not the futility of making ttlaim but rather the
timing of the claim which on my reading of the Trial's decision

appears relevant. | can see no error in the mammevhich the

Tribunal dealt with that topic.

The issue of the lateral aspects of the Armeniaar€@hservices does
raise some concern and will be dealt with in furtidetail when
considering the further grounds namely whetherdbgrring to the web
site the Tribunal took into account an irrelevaongideration.

For present purposes reliance upon that web sitehwiham satisfied
does contain some information about ritual at l@agihe context of an
alleged breach of s.424A does not give rise tsgictional error as |
am satisfied the issue was at least agitated bettteeTribunal and the
Applicant. That does not however overcome anyrettie Tribunal
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may have made referred to later in this judgmergmtonsidering the
guestion of whether it took into account an irralevmatter.

84. | am not satisfied that these grounds can be sestali

Amended Application - Grounds 4 and 5 — The Applicat was denied
natural justice/procedural fairness and the Tribund breached s.424A
of the Migration Act 1958

Applicant’s Submissions

85. As | understood it the Applicant submitted that tenial of natural
justice or procedural fairness occurred in relattonthe confusion
concerning the Armenian Church and Armenian ApastShurch. It
further raised the question of the ritual aspedishe service and
otherwise used information concerning the rituadl diturgy of the
Armenian Apostolic Church at odds with the Applitarevidence and
had therefore failed to put that country informatto the Applicant.

First Respondent’s Submissions

86. As indicated earlier the First Respondent reliedrnug.422B of the
Migration Act when dealing with these grounds.otlherwise claimed
there had not been any breach of s.424A of the &flgn Act.

Reasoning

87. | accept the arguments advanced for and on belalth® First
Respondent in relation to s.422B and apply theaiiibs referred to
earlier in this judgment when dealing with theseugds. | further
accept that there does not appear to have beeraathbof s.424A when
dealing with country information and specificallynformation
concerning the Armenian Church at least in the exdntof the
Tribunal’s obligations under s.424A of the MigratiAct.

88. Accordingly these grounds should fail.
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Additional Grounds of Claim

Applicant’s Submissions

89.

90.

91.

92.

The Applicant relied upon Suppelementary Contestiand submitted
that the Tribunal took into account an irrelevamnsderation by
referring to the information or material contairnedhe web site.

Reference was made to the Tribunal decision wharddvantly states
as set out earlier in this judgment the following:-

“The Armenian Church is a variant of eastern ortbag, and
thus stresses ritual and liturgy (described in detat
www.armeniapedia.ol

(Court Book p.101)

It was submitted that the Tribunal though relyinmpn the information
did not provide any further detail other than assroeference to the
web site. It was subitted that it is “entirely lear whether the
Tribunal actually viewed and relied upon the exsddted from the
web site and reproduced in the Supplementary (dook”. It was
argued that this involves “guess work, supposiaod the drawing of
certain inferences”. The Tribunal it was notedef@ito reproduce any
of the extract to the site in its decision.

It was argued that the Tribunal has a duty to cohds review in a
reasoned manner according to substantial justidetla merits of the
case. By relying upon the armenia web site it taken into account
an irrelevant consideration. Criticism was madetlod web site.
Particular reference was made to the extract flioenvieb site which
appears in the Supplementary Court Book and inicogat the

following taken from what is described as the “mpage”,

“Welcome to Armeniapedia, an onling excyclopediaowb
Armeniathat anyone can edit.

If you visit a page where the article needs worlagpeewritten
and organized, please feel fregtmnp in and edit the page. ...”

(Emphasis added)
(Supplementary Court Book p.1)
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93.

94.

95.

96.

97.

The material on the web site does not provide eta@incerning the
authors of the material. It was noted however thatmaterial was the
site which formed the sole basis “for the Tribuhialding that the
Armenian Orthodox Church practices rituals and isess that the
Applicant was unable to describe”. This findingveis submitted, “was
critical to (the Tribunal’s) rejection of the Appéint's case for a
protection visa”.

It is also noted that in support of the submissiaosicerning the
unreliability of the web site, reference was mama newspaper article
critical of the parent site namely Wikipedia. Thdicle apparently
appeared in The Age newspaper on 8 March 2007 utidetrtitle,
“Wikipedia ‘expert’ admits: | made it up”. The mife involved a
person purportedly claiming to be an editor of \fwddia and who had
been incorrectly referred to as a “professor ofgieh with a PhD in
theology and a degree in cannon law” serving hesedsd term as chair
of the mediation committee” which purportedly rulas disputes over
information posted on the web site. The artickeeads that the person
holds no advanced degrees and in fact is a 24ojddrom Kentucky.
It was submitted this demonstrates the unreligtalftthe material.

In the present case it was argued that the Tritsiredlance on the web
site is not analagous to preferring one sourcenfdrmation over
another as often will be the case in country infation.

It was further submitted that although the Tribuima$ broad powers to
review a decision and that s.420 of the Migratiart Aeans that it is
not bound by the rules of evidence, technicalibesegal forms, it is
implicit that the Tribunal must identify in its demn additional
information which it has sought and has relied updhe information
must be relevant (see s.424(1)). A difficulty naaise in determining
whether the information sought by the Tribunal iscleded by
S.424A(3) of the Migration Act as it is not sufgaitly identified by the
Tribunal.

It was otherwise submitted that the decision of Té#unal was
irrational and/or illogical. Earlier submissionsemg repeated in
relation to the denial of procedural fairness by Tmibunal relying on
the material.
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98. As | understand the submissions for the Applicawas argued that
there had been a denial of procedural fairnessingrisrom the
Tribunal’'s failure to comply with s.425 of the Magron Act.
Reference was made to the High Court decisioB4BEL v MIMIA
[2006] HCA 63 at [33] (SZBEL) where the Court redenly states as
follows:

“33. The Act defines the nature of the opporturtdybe heard
that is to be given to an applicant for review bg Tribunal.
The applicant is to be invited ‘to give evidencel amesent
arguments relating to the issues arising in relatim the
decision under review’. The reference to ‘the éssarising
in relation to the decision under review” is impant.”

99. In the present case it was noted the delegate tevdenefit of the
doubt to the Applicant in relation to his involvemén Christianity and
did not refer to any rituals or practices of then&nian Church that he
expected an applicant to describe. It was arghedtibunal failed to
identify the issue beyond a general comment abdit Whe Applicant
had described at the hearing as being material“tieegsn’t sound to
me accurate”. The Tribunal had failed to complytvg.425(1) and the
Applicant was not afforded procedural fairness.

100. It was otherwise argued that the Applicant was el@nprocedural
fairness and/or the Tribunal failed to comply wig425 of the
Migration Act by not putting to the Applicant thateal finding that it
interpreted the Applicant’s claim to have attendkdrch to be a claim
to have attended an apostolic church.

First Respondent’s Submissions

101. The First Respondent provided detailed Supplemgn@ontentions
filed on 2 April 2007. It was submitted that theiblinal was not
precluded from taking into account information dnafvtom the web
site. It was argued that reference to the web isiteelation to the
rituals of the church did not result in the Tribluteking into account
an irrelevant consideration nor has any breach .424%\ of the
Migration Act occurred. The findings of the Trialrwere supported
by other strands of reasoning and it was submittexte was an
absence of any contention by the Applicant thatcthreclusions drawn
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102.

103.

104.

105.
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from information on the web site were wrong, illogji, irrational or so
unreasonable as to result in jurisdictional error.

It was noted that there was other material inclgamaterial before the
delegate concerning the Applicant’s claims of beiogna christian. It
was also noted that the Applicant’s adviser (C&obk p.138) refers
to information sourced from Wikipedia and other ees (Court Book
p.144). The First Respondent referred to otherenatincluding

country information referred to by the Tribunal.

In addition reference was made to the transcripttha Tribunal
proceedings where no mention was made by the Agppglicof
christianity as being a reason why he feared pat&ec in Iran
together with reference to other material set auliex in the judgment
concerning questions raised by the Tribunal with Applicant about
the Armenian Church including comments from theedgbn centre
chaplin.

Although the First Respondent referred to the newsp article

published in The Age relied upon by the Applicarwas submitted the
Applicant has not contended the Tribunal was matgrmisled in the

case by anything it may have seen on the web sheecifically the

Applicant does not contend that the Armenian ApastGhurch is in

fact not a variant of eastern orthodoxy or thatrchuservices of the
Armenian Apostolic Church in fact do not stressaitand liturgy.

The First Respondent in written submissions relipdn an article by
R Rosenzweig entitledCan History Be An Open Source? History and
the Future of the PastThe Journal of American History Volume 93
pp.117-146 (2006). Sepcific reference was maddeoarticle where
the author states relevantly the following,

Perhaps as a result, Wikipedia is surprisingly aete in
reporting names, dates and events in U.S. histdry.the 25
biographies | read closely, | doung clear-cut fadterrors in
only 4. Most were small and inconsequential. Fratte Law
Olmsted is said to have managed the Mariposa mimsigte
after the Civil War, rather than in 1863. And soereors simply
repeat widely held but inaccurate beliefs, suchtlaast Haym
Salomon personally loaned hundreds of thousandsoldrs to
the American government during the Revolution alad wever
repaid. (In fact, the money merely passed though bank
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accounts.) Both Encarta and the Encyclopedia Bntea offer
up the same myth. The 10,000-word essay on FraRkbsevelt
was the only one with multiple errors. Again, scane small or
widely accepted, such a the false claim (made bgs&eelt
supporters during the 1932 election) that FDR wribte Haitian
constitution or that Roosevelt money was crucialhte first
election to public office in 1910. But two are e@ignficant —
the suggestion that a switch by Al Smith's (ratflean John
Nance Garner’s delegates gave Roosevelt the 19&&nadion
and the statement that the Supreme Court overrhiedNational
Industrial Recovery Act (NIRA) in 1937, rather tHESB5.

Wikipedia, then, beats Encarta but not American iyt

Biography Online in coverage and roughly matchesdgta in

accuracy. This general conclusion is supported dbydies
comparing Wikipedia to othe rmajor encyclopedids. 2004 a
German computing magazine had experts comparelestim

twenty-two different fields in the three leadingri@an-language
digital encyclopedias. It rated Wikipedia firsttivia 3.6 on a 5-
point scale, placing it above Brockhaus Premium3)3and

Encarta (3.1). The following year the British s@iec magazine
Nature asked experts to assess 42 science entri¥gikipedia
and Encyclopedia Brittanica, without telling therhigh articles
came from which publication. The reviewers founty & serious
errors, such as misinterpretations of major conseptan equal
number in each encyclopedia. But they also ndtatd\Wikipedia
had a slightly larger number (162 versus 123) ofaléen

mistakes, including ‘factual errors, omissions orsleading
statements.’ Nature concluded that ‘Britannica’svadtage may
not be great, at least when it comes to sciendelest; and that
‘considering how Wikipedia articles are writtenatihresult might
seem surprising.

They also may not realize when an article has beserdalized.
But vandalism turns out to be less common thannaméd expect
in a totally open system. Over a two-year periwdndals
defaced the Calvin Coolidge entry only ten timedmost all with
abscenities or juvenile jottings that would have nosled any
visitor to the site. (The one exception changedbiith date to
1722, which was also unlikely to confuse anyonihe median
time for repairing the damage was three minutes. oreéM
systematic tests have found that vandalism genenals a short
life on Wikipedia. The blogger Alex Halavais, gnate director
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for the informatics school at the University at fld, inserted
thirteen errors into Wikipedia entries — includinfpr example,
the clai that the ‘well-known abolitionist FredekicDouglass
made Syracuse his home for four years.” To hiprese , vigilant
Wikipedians removed all mistakes within two anda# hours.
Others have been more successful in slipping ermts the
encyclopedia, including an invented history of Gipeske,
Virgina, describing it as a major importer of cowrdy until ‘it

collapsed in one tremendous heap,’ which lastetiVdapedia for
a month. But vandals face formidable countermessuhat
Wikipedia has evolved over time, including a ‘rdcehanges
patrol’ that constantly monitors changes reporten ®@ ‘Recent
Changes’ page as well as ‘personal watchlists’ thial

contributors whether an article of interest to thdms been
changed. On average, every article is on the wetchf two
accounts and the keepers of those lists often sivedg check
them several times a day. More generally, the rskiekime of
edits — almost 100,000 per day — means that entaedeast
popular entries, come under almost constant scyutin

... Two days later they were fixed.”

106. It was submitted that the article “demonstrates th@en source and
freely edited web sites such as Wikipedia (andigresion the linked
web site “Armeniapedia” considered by the RRT iis tbhase” are
capable of providing and tend to provide, accuirgt@mation”.

107. It was submitted that the additional grounds semlchallenge the
Tribunal's statements in its decision record. R&fee was made to the
Tribunal's statement under the heading “Country otnfation”.
Reference was made to the web site set out earltars judgment. It
was noted the Tribunal interpreted the Applicardlaim to be a
member of the Armenian church as having been anclaibelong to
the Armenian Apostolic Church. It was argued ih& “important to
note that the characteristics and particular detailthe rituals are not
relied upon by the RRT, only the fact that the Anme@ Apostolic
Church has notable rituals beyond those descrilyethé Applicant,
was relied upon.

108. It was argued that the Applicant has not conterttiatl the Armenian
Apostolic Church does not have notable rituals beyihose described

MZXMM v Minister for Immigration & Anor [2007] FMCAQ75 Reasons for Judgment: Page 40



109.

110.

111.

by the Applicant. The use it was argued by thedmal of the
iImpugned aspects of the decision in the overalcsire of the decision
was limited and only forms one of three strandsthed Tribunal's
finding that it did not accept the Applicant hadyanvolvement in
Christianity while in Iran. The other strands umb¢ the Applicant’s
failure to mention concern about being persecuted aonvert when
explaining on his arrival in Australia why he Iéfan and support for
the finding that the Tribunal did not accept thepAgant had been
baptised as claimed as this was inconsistent with tountry
information that the Armenian Church does not lsgption Armenians
and the Applicant did not receive catechism andccoot remember
the name of the priest who baptised him.

Applying s.424(1) of the Migration Act empowers thebunal to “get
any information that it considers relevant”. Itsvargued there is no
express limitation on the Tribunal’'s power to do save the
information must be considered relevant. In thesent case as |
understood the First Respondent’s submissions titmuial clearly
regarded the web site information to be relevart. was argued
however that the information should be found by @wrt to be also
relevant. Concerns expressed by the Court inioeldbd the web site
and its reliability should not it was submitted mgm the relevance of
the information. Those concerns only relate toabgity. In the
present case it was submitted “there is no suggediere that the
conclusions drawn from the web site were wrong”.

It was further submitted that “further and in anyeet even if there
were thought to be some connection between releviens.424(1) and
reliability, web sites of this kind are capablepsbviding and tend to
provide, accurate information”. It was further sutied that, “the fact
that a web site may be freely edited by internefrsigloes not mean
that the information on the web site will be inaata or cant be
considered ‘relevant’ to the topics which the imhation is directed.

It was further argued in the light of the Court'suthts about the
accuracy of the information on the web site andabgence of a clear
authorship was that errors can exist in works winiate “an identified

author”.
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112. It was argued that “the ability of internet usewsedit the content of
such web sites increases the opportunity for ertorde corrected
promptly”.

113. Accordingly it was argued that the Tribunal has nommitted any
error by taking into account an irrelevant matter.

114. It was submitted that there is no breach of s.4844 the Applicant’s
argument that due to the lack of clarity the exicepin s.424A(3)
cannot apply. All that is needed it was arguethésidentification of
the information that would be reason or part ofréeeson for affirming
the decision and the Tribunal has clearly done biyateference to the
web site and reference to rituals and liturgy. @dmngly even if the
rituals of the Armenian Apostolic Church describea the web site
were part of the reason for the Tribunal decisibant s.424A(3)(a)
would apply. That is “because Church rituals aitdrdy are by
definition things done by a group of people” actogdto the First
Respondent’s submissions.

115. Reliance was otherwise placed upon s.422B of thgrd#fion Act in
relation to any claim of denial of procedural faiss.

116. It was further argued that in the present case fws can be
distinguished fron§ZBELas unlike the hypothetical given in that case
the delegate in the present case referred to th@icgmt's apparent
“low level of knowledge about Christian practicesid therefore this
was a “live issue in the RRT review from the outset

Reasoning

117. In my view the Tribunal by taking into account thesb site has
committed jurisdictional error. It has done soHhawving regard to an
irrelevant piece of information. The informatianirrelevant where it
Is so unreliable that no Tribunal acting reasonalyld have regard to
that information.

118. The unreliability of that information is self evigle The information is
provided on a web site which clearly advises tlaslees that “any one
can edit” the publication. It is further notechtlmeaders are invited to
“feel free to jump in and edit the page”.
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119. There is no recognised author provided for theveele extract. It is
noted in passing that the extract reproduced in Shpplementary
Court Book whilst providing names of purported aughdoes not give
any or any sufficient information concerning thealfications of the
authors. Unlike recognised theological texts ofohlthere are many
which could presumably be accessed by a Triburtasigaceasonably,
this web site may or may not contain accurate leveat data.

120. | am satisfied as submitted by the Applicant andréasons which are
apparent even on a superficial analysis of the wib that the
information is so unreliable as to render it arelevant piece of
information for the purpose of the Tribunal's catesiation of the
Applicant’s claim. Whilst the web site might be acceptable general
source of information perhaps for a primary or selewy school
student it is difficult to conceive that it would bmaterial which an
undergraduate could rely upon in a bibliographyistrof references at
any respectable university. Reliance upon a webosithis kind would
appear to transgress well established academiclegad principles
applying to texts including identification of theuthor, distinctions
between opinion and facts and accurate identioatof source
material.

121. Whilst reference to a web site might be expeditiamsl readily
available through internet search engines it do¢sherefore make it a
relevant source of information for a Tribunal agtimdependently
according to law.

122. | reject the submissions made by the First Respuritiat s.424 of the
Migration Act is broad enough to include referemaanaterial of this
kind. That section permits the Tribunal to “gey amformation that it
considers relevant”. It does not permit the Triduno access
unreliable material of this kind which in my viewwdd not possibly be
relevant to its enquiry. Hence, prime facie, tb&not be relevant
material. Given the opportunity for anyone to @tlié material it is
clear that the Tribunal accessing a web site afkind might do just as
well to conduct a survey at the local internet caféhe concerns
expressed by the Court in relation to this frealitesl web site does in
my view contrary to the submissions by the Firssftadent impugn
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the relevance of the information. It is both ienednt and unreliable.
The unreliability which is palpable makes its ienent.

123. | further reject the submission made by the Fissgdndent that there
was “no suggestion here that the conclusions dfa@m the web site
were wrong”. That submission in my view tends &g lthe question.
If the starting point is unreliable and irrelevanaterial then it is not
for others to seek to impugn the material as bemgliable. Without
identified authors and source material the tasiffecult and indeed
the onus should not be then shifted from a Tribuaeting upon
irrelevant and unreliable material to the Applicamta manner which
requires the Applicant to establish unreliabilifytloe web site.

124. | further reject the submission by the First Regjgon that “web sites
of this kind are capable of providing and tend tovmle, accurate
information.” There is simply no evidence provided support that
submission.

125. Likewise, it is mere speculation in my view to saggthat the capacity
to freely edit the web site means that it is likéhat errors will be
corrected or that the web site is capable “of mtmg and tend to
provide accurate information”.

126. | note some reliance was placed upon the articleRlogenzweig
referred to earlier in this judgment. | have cdesed that article
carefully. The learned author in fact states idi@éah to the matters
referred to by the First Respondent the following,

“A historical work without owners and with multiplanonymous
authors is thus almost unimaginable in our profesal culture.
Yet, quite remarkably, that describes the onlineyelopedia
known as Wikipedia, which contains 3 million aewl(1 million
of them in English). History is probably the caigg
encompassing the largest number of articles. Wik is
entirely free. And that freedom includes not jist ability of
anyone to read it (a freedom denied by the schypl@drnals in,
say, JSTOR, which requires an expensive institation
subscription) but also — more remarkably — thegedom to use
it. You can take Wikipedia's entry on Franklin Roosevelt and
put it on your own Web site, you can hand out e your
students, and you can publish it in a book — alhwanly one
restriction: You may not impose any more restrizsioon
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subsequent readers and users than have been immposgdu.
And it has no authors in any conventional senseensTof
thousands of people — who have not gotten everglthg of
affixing their names to it — have written it coltahtively. The
Roosevelt entry, for example, emerged over foursyaa five

hundred authors made about one thousand edits. s Thi

extraordinary freedom and cooperation make Wikipdtle most
important application of the principles of free ang@en-source
software movement to the world of cultural, ratiean software,
production.

Writing about Wikipedia is maddeningly difficult. Because
Wikipedia is subject to constant change, much kivatite about

Wikipedia could be untrue by the time you read .thi&\n

additional difficulty stems from its vast scale.cannot claim to
have read the 500 million words in the entire Wikii@, nor even
the subset of articles (as many as half) that cdnéddconsidered
historical. This is only a very partial and prelmary report from

an ever-changing front, but one that | argue ha®f@und

implications for our practice as historians.

Yet, the ubiquity and ease of the use of Wikipestiih pose
important challenges for history teachers. Wikipethn act as a
megaphone, amplifying the (sometimes incorrect)ventional
wisdom. ...

But should we blame Wikipedia for the appetite fae-digested
and prepared information or the tenancy to belidwat anything
is true? That problem existed back in the dayshef family
encyclopedia. And one key solution remains theesdpend
more time teaching about the limitations of all cimhation
sources, including Wikipedia, and emphasizing thélss of
critical analysis of primary or secondary sources.”

As the learned author states he does not clainave lhead the “500
million words in the entire Wikipedia, nor even thebset of articles
(as many as half) that could be considered histbBricSignificantly the
author recognises the appetite for “pre-digestedl arepared
information or the tendency to believe that anyghyou read is true”.

In the present case in my view whilst there maybeappetite for pre-
digested and prepared information in the wide mgecommunity that
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does not mean that information available on thermdt should be
regarded as relevant to the task of a Tribunalekgwig a delegate’s
decision in relation to a protection visa or ind@edny other aspect of
the Tribunal’'s task.

Whilst Wikipedia and the web site which is the sabjof the present
application which is a branch of Wikipedia may lelysbe described as
an ‘information source’, the unreliability of thatformation for the
reasons given renders it an irrelevant source. reByng upon it the
Tribunal has committed jurisdictional error.

| am not satisfied that the reliance upon the wieb ia this instance
can be saved by simply referring to it as one strainthe Tribunal’s
reasoning. The fact is that the extract from thbuhal’s decision set
out earlier in this judgment clearly indicates ttreg Tribunal has relied
upon the detail in the web site when considerimgy‘thual and liturgy”

of the Armenian Church which then critically leathe Tribunal to

make an adverse finding concerning the Applicacitsmed Christian
activities in lran before travelling to AustraliaThat finding was a
crucial finding and depended at least in part ufh@enTribunal relying
upon what | regard as irrelevant web site infororati

Accordingly | am satisfied that additional grounducceeds. It is not
necessary for the Court to consider in furtheritite other additional
grounds.

Conclusion

132.

It follows for the reasons given that the Tribudatision should be set
aside.

| certify that the preceding one hundred and thirty-two (132) paragraphs
are a true copy of the reasons for judgment of Mclnis FM

Associate:

Date: 13 June 2007
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