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REPRESENTATION

Counsel for the Applicant: Mr J R Young
Solicitors for the Applicant: Nil
Counsel for the Respondents: Ms S McNaughton

Solicitors for the Respondents: Australian Government Solicitor

ORDERS

(1) A writ of certiorari issue, quashing the decisioh the second
respondent.

(2) A writ of mandamus issue, requiring the second agedpnt to
redetermine the matter according to law.

(3) The first respondent pay the applicant’s costsiseghe amount of
$5,000.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 3607 of 2006

SZHYW
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application made under the Migration A868 (Cth) (“the
Act”) on 5 December 2006, and amended on 13 Mad€Y 2which
seeks review of a decision of the Refugee Revielbuhal (“the
Tribunal”), signed on 27 October 2006 and handedvrdoon
7 November 2006, which affirmed the decision of ededate of the
respondent Minister not to grant a protection wsthe applicant.

Background

2. The first respondent has filed a bundle of relex@mtuments in this
matter (Court Book (“CB”)) from which the followingcan be
discerned.

3. The applicant is a national of Bangladesh, and widul faith, who

arrived in Australia on 3 October 2004 and applada protection visa
on 30 October 2004. (See the application for ptaieCc visa
reproduced at CB 3 to CB 30.)

SZHYW v Minister for Immigration & Anor [2007] FMCA&113 Reasons for Judgment: Page 1



4. The applicant’s claims to protection were said tsea from his
association with the Awami League in Bangladesh aith the
“Bangladesh Hindu, Buddha, Christian Okya Pariséamulti-faith
group). The applicant’s claims to protection arec# in the statement
annexed to his application for a protection viegroduced at CB 27 to
CB 30.

5. The applicant appeared before the Tribunal on pie®aber 2006 and
gave evidence. By letter dated 29 September 26@6Tribunal invited
the applicant to comment on information that, scibfe any comments
that the applicant might make, would be the reasora part of the
reason, for affirming the decision under reviewhé'ts.424A letter”)
(reproduced at CB 210 to CB 216). The applicanpoaded to this
letter through his then migration agents, HamilRurcell Consulting,
by letter dated 19 October 2006 (reproduced at 2Bt@ CB 232).

6. On 27 October 2006, the Tribunal affirmed the datelg decision to
refuse a protection visa to the applicant on thgisbthat it was not
satisfied that there was a real chance that thedicapp would be
subjected to serious harm amounting to persecdtora Refugees
Convention reason if he were to return to Banglades

Application to the Court

7. The amended application filed on 13 March 2007 potward three
grounds:

“l. The Refugee Review Tribunal made jurisdictioeaor in
that its findings and reasons were so incomprelasis to
amount to a failure to exercise jurisdiction inatbn to the
claims (and the integers thereof) raised by theliappt.

2. The Tribunal made jurisdictional error in thé#t did not
comply with the requirements of Part 7 and in pariar
Section 414 of the Migration Act by reviewing tlegidion.

3. The Tribunal made jurisdictional error in th#t did not
provide, pursuant to Section 424A of the Migratar 1955
(sic: 1958) information that he had lied to the kaban
Government when applying for a student visa which
information was part of the reason for the Tribudakiding
that the applicant was not entitled to a protectiisa.”
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Hearing Before the Court

8. At the hearing before the Court, Mr P R Young oli@sel appeared for
the applicant, and Ms S McNaughton of Counsel agoketor the first
respondent. | also have before me Mr Young's writBabmissions
filed 13 September 2007 and Ms McNaughton’s writsetomissions,
also filed 13 September 2007.

9. Mr Young advised that the applicant did not pressugd 3 of the
amended application.

10. The applicant’'s remaining two grounds in the amendgplication
merge into a single complaint. That is, the Tridu@nongst other
things pursuant to s.414 of the Act) is required giwve proper
consideration to the applicant’s claims such thaan be said that the
Tribunal has properly conducted the review whicts ifurisdictionally
obliged to do. With reference to the Tribunal’'sidem record provided
pursuant to s.430 of the Act, the Tribunal has cwhplied with this
obligation in that in lengthy and critical partsitd decision record, its
decision “becomes incomprehensible like a persoscelaing into
delusion or a drunk losing any coherence” (pardgr&p of the
applicant’s written submissions).

11. The applicant’s position is that the difficultiesithv the Tribunal's
decision is not just a matter of presentation @mample, a lack of
“paragraphing and sentence structure”), but thatrdasons given are
meaningless.

12. Mr Young noted that at CB 270.4 the Tribunal set thhe applicant’s
claims in summary form as provided by his advisgr létter of
29 September 2003:

e known history of involvement with the Awami Leamubis
local area

e known involvement in the Association of Bangladdsdu,
Buddha Christian Union (Bangladesh Hindu Buddha
Christian Oikhay Porishod)

e the current arrest warrant in his name on a fadgms case,
which will bring about his arrest on return and Hel the
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13.

14.

15.

16.

17.

18.

SZHYW v Minister for Immigration & Anor [2007] FMCA&113

prospect of a long detention awaiting a trial apoeted by
US Department of State

e his membership of the Hindu minority and religion

e his known mixed marriage to a Muslim woman.”

Mr Young's submission was that what follows (partarly starting
from about CB 272) is so meaningless and impenletréiat the
Tribunal cannot be said to have given proper, genwand realistic
consideration in its decision to the applicatione kklied on the
requirement set out in s.414 and what was saitNAS & Ors v
Minister for Immigration and Multicultural and Ingenous Affairs &
Anor (2005) 228 CLR 470; [2005] HCA 77 (“NAIS”).

Mr Young referred to the Tribunal’s decision angsed the following
iIssues in particular as examples of the complamtsupport of the
application before the Court.

First, at CB 272.9:

“In short, and given all the above and his extreyn&mited
knowledge of the Awami League policies and orgdioisathe
Tribunal is not satisfied that there is a real clbarthat he would
be subjected to serious harm amounting to persecufor a
Convention reason because of his limited politicginion,
activities, and profile.”

The issue here is what is meant by, “limited pcditiopinion.”

Second, at CB 271.5:

“Rather, the Tribunal is satisfied that the Applta has
embellished his claims in order to enhance his netaifor a
protection visa by claiming that from time to timme was forced
into hiding in order to enhance his claims for afgction visa. It
Is also relevant to add that the Tribunal accepit the Applicant
himself has admitted that he lied to the Austral@avernment
when he applied for a student visa. In short, ancerg all the
above, the Tribunal finds the Applicant is not adible witness.”

The issue here is that the words: “in order to enhéhis claims for a
protection visa” plainly do not appear to make semggven what
immediately precedes it. Further, that up to thanhip(that is, where
this extract quoted appears in the Tribunal's aig)y what the
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Tribunal had been considering were the issues comge the
applicant's nervousness, and whether the applibaht understood
matters put to him at the hearing. That given thisat appears to be
the conclusion reached by the Tribunal does nddviolThat this also
should be seen particularly in light of what waglday Gleeson CJ in
NAIlSat [8]:

“Some of the findings of the tribunal adverse te thedit of the
appellants were based, not on demeanour, but oir th&n

admissions. That people who claim to fear for tiiggs admit to
having told lies in an attempt to advance theirimia for

protection does not necessarily destroy their dogitly. It might

simply demonstrate their fear.”

19. Third, at CB 273.8:

“. . . the Tribunal while accepting that Main Jamde is a local
criminal has not been able to satisfy itself the Applicant has a
well-founded fear of serious harm amounting to peusion for
from Main Jammader for a Convention reason relateason or
that the essential and significant reason for the tattacks on
him (one by Main Jamader) were Convention reasanr. fkom
the claims made by the Applicant and the infornmatih@® has
provided has the Tribunal been able to satisfylfitdeat in the
circumstances he describes there has been an absémdéfective
state protection for a Convention related reasomutker, the
Tribunal is satisfied that if the Applicant has aswbjective fear
of harm from Main Jammader for a non-Conventionated
reason who he claim to have known from his schag$ énd only
lived 1 km away from him in Khulna City, then ituhb be
reasonable for him to live elsewhere in Bangladeskafety and
does not accept that he has a well-founded feaedbus harm
amounting to persecution for a Convention reasothabasis.”

20. The background leading up to what the Tribunal selekaddress in
this extract was that the applicant had claimed tma had been
attacked on two occasions - once by a person cddlach Jamadder,”
a BNP terrorist, and on the second occasion, bgrstfrom the BNP
and its allies. Mr Young submitted that the firehence quoted above
is “completely incomprehensible” because even ifawthe Tribunal
appears to be saying is that Main Jamadder isa ¢toicninal, the mere
fact that he is a local criminal does not mean that attack on the
applicant could not have been for a Conventionaeasr that the
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21.

22.

23.

24,

25.

essential and significant reason for the two a#agk him (one by
Main Jamadder) were for a Convention reason.

Further, Mr Young submitted that while the Tribuhald earlier (at CB

269.9) understood that the applicant “was attackedwo occasions”

(see also CB 273.1) that the Tribunal’s analys@u$ed on one attack
by Main Jamadder. No consideration had been gieethé¢ second

attack, until what appears to be a “throw in” refege to the “two

attacks.”

Further, that the incomprehensible nature of thiuhal's stated
reasons is also evident from the next sentenceTiibanal appears to
have thrown in concepts of state protection anoceglon without any
logical progression. This can also be seen, in Mimg’s submission,
that given that the Tribunal was talking about hafrom Main
Jamadder, who is a non-state persecutor, the issus whether there
Is absence of state protection for a Conventioatedl reason but
whether there is persecution. That is, the issuehisther the State is
willing, or able, to provide state protection iratltontext.

Further, using the reference to “relocation” thaldws the words “that
if” in the extract, it is difficult to understandhat the Tribunal was
seeking to achieve, or address, in that if it wiéengpting to deal with a
relocation issue, there is no consideration abeasanableness or the
practicality of relocation and all the elementsuieed in such an
analysis.

The overriding issue here, as emphasised by Mr¥owas that the
Tribunal introduced concepts in a way that did matke sense given
the context within which the Tribunal was seekiagaise them.

Mr Young also pointed to those parts of the denisrecord at
CB 274.1 where the Tribunal attempts to deal whk fpplicant’'s
claim that a false case had been made againstdastiibed as a false
arms charge). He referred to the Tribunal's refeeeio a Parliamentary
report in January 2001 (CB 274 .6) which stated 99&6 of the 69,010
people arrested by the governments of the day sli9G& on false
charges had been released. MrYoung's submissios that the
applicant’s claim was not about any release, bat tie had feared
harm while he was in detention. The Tribunal appetyr have
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26.

27.

28.

29.

attempted to deal with this particular aspect & #pplicant’s claims
simply by accepting independent country informatioat people were
released.

In these circumstances, he submitted, there didappear to be any
basis for the Tribunal then reaching the conclusio@B 274.8:

“Nor does it accept he will be arrested, jailedrttoed or killed
for this or any other reason if he return (sic)Bangladesh.”

Further, that despite setting out as one of thdiapg's claims (at
CB 270.5) that the applicant had put forward theugd that he had
feared persecution because of his known “mixed iag&rto a Muslim
woman,” in the part of its decision record where Tfribunal appears
to commence consideration of the “religious issuéSB 275.3), it
focused on the fear of harm because of his Hintigioa. Although
there is a reference to marriage to a Muslim ginow/converted to
become a Hindu,” and despite its stated accept@ic€B 275.9) that
“his wife has converted to this religion,” the Tuittal does not appear
to have given any consideration beyond a mereepberto the fact of
her conversion as to how this conversion, and hasriage to this
woman affected, and was relevant to, the issue lafther Australia
owed the applicant protection.

The above points in Mr Young’s submission are ilatsve only of the
Tribunal’'s claimed failure to conduct a proper ddasation of the
applicant's claims. The submission was that itssmeration, from
about CB 270.5, but in particular from CB 274 to B, is deficient
in the way as illustrated above.

In all, therefore, the applicant’'s complaint isttiabunal is required to
provide proper consideration of his claims in cartthg the review
pursuant to s.414, in satisfying itself as to wkethr not he meets the
requirements set out in s.36 (obviously with refeesalso to s.65) on
the central and critical question as to whethertralis owes protection
obligations to the applicant under the Conventi@m the issue of
whether the Tribunal could be satisfied, one waytlw other, its
decision record does not reach “the minimum staislarequired of
thedecision maker.
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30.

31.

32.

33.
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While Mr Young conceded that there are pressure® (pressures and
workload pressures) in Tribunals having to delidecisions, that at
best this Tribunal can only be said to have actguedicially, with
perhaps passing references in some parts to clamasin other parts
not to have made relevant findings. Further, titheofindings were
infected by “meaningless concepts” (such as theradss of effective
state protection as outlined above). That with ewdreneficial eye put
to the Tribunal's decision it cannot be said thathas properly
considered and dealt with the applicant’s claims.

Ms McNaughton submitted that Mr Young had exag@eratthe faults
within this decision.” While she conceded that: it not the best
expressed or the most felicitously expressed degisithat it

nonetheless did adequately set out the reasors\valsyt it came to its
decision. Ms McNaughton agreed that if a Triburadlel to set out its
purported reasons, and that what it did was meé&rgagthen plainly
such an action would constitute jurisdictional erroBut

Ms McNaughton’s submission was that this Triburadl Imot done so.
She comprehensively took the Court through theuhabs decision
record. She rejected Mr Young’s submission thatepts and findings
“just popped out,” and that if this decision is dealbeit with a “bit
more effort than some,” its reasons are nonethetegxistence and
discernible.

In my view, it does not serve any useful purposeetiout at length in
this Judgment the submissions made by Ms McNauglgave as to
note the following.

Ms McNaughton emphasised, as conceded by the applithat the
Tribunal had properly set out its understandingtloé applicant’'s
claims (see CB 269.4). These are repeated at CB2#dhd the
Tribunal immediately follows with (at CB 270.5):

“However, and notwithstanding his claims, the Tmlalihas many
concerns about his claims and credibility, and ut phese to the
Applicant in its letter dated 29 September 2006.”

Noting, of course, that this was all under the hegaaf “Findings and
Reasons.”
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34.

35.

36.

37.

She submitted that the Tribunal then went on to enfikdings in

relation to each of the claims. But it must be usti®d that each of
the subsequent findings were in the context ofTifleunal’s concerns
about the applicant’s credibility, that there was arror in relation to
this credibility finding, and that the Tribunal esfed to a number of
factors which were open to it. This culminates ta finding (at

CB 271.5): “[i]n short, and given, all the abovieeg tTribunal finds that
the Applicant is not a credible withess.”

Although, as she described it, “ideally,” the Tmial should have gone
onto another paragraph, what immediately follow€Bt271.5 is that

the Tribunal deals with the applicant’s claim tih&t had engaged in
door-to-door canvassing for the Awami League piiorthe 2001

election campaign (this was part of his historynefolvement with the

Awami League in his local area). Ultimately (at €B2.1) the Tribunal

found that the applicant’s claims, in light of ln&n evidence and the
adviser’s submissions, and the applicant’s ansvetrgshe second
hearing before the Tribunal: “were purely designachis part to create
the impression that he in fact played a significaré in Bangladeshi
politics.” The Tribunal (at CB 272.4) rejected #laim of door-to-door

canvassing.

The Tribunal then proceeded to consider the apmgfEanvolvement
generally with the Awami League. That (about CB.8Y2 said that it
“was having difficulty accepting that he could asonably regarded
as a leader in the Awami League even at the lamad|l’ Leading
ultimately to (at CB 272.8): “. . . and not withsthng claims made by
the applicant, the Tribunal does not accept that Alpplicant was
involved in any significant way in the Awami Leageeen though he
held several very junior positions in it which igested to by several
documents he has provided and is satisfied thatdwdd not be
reasonably regarded as a leader in the Awami Leaayan at the local
level.”

Ultimately the Tribunal (at CB 272 .9) found thatwas not satisfied
that there was a real chance that the applicantdiro@ subjected to
serious harm amounting to persecution for a Comventeason
because of his political activities.
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38.

39.

40.

The Tribunal dealt with the applicant’s claims thathad been attacked
on two occasions, the first by Main Jamadder, a B&tRrist, and on
the second by other people from the BNP and iis (@l CB 273). (I
should just note that Ms McNaughton, in passingtedothat the
Tribunal’s reporting of its question to the appfitas to why he was
not “killed” with the benefit of hindsight was: “h@ fabulous question
to put to an applicant.”) That, notwithstanding ttadenseness of the
page,” the Tribunal did set out, and did deal witle two attacks. It
rejected any Convention related nexus in relatiorboth of them.
While the Tribunal also went on to make commentscivhwere not
essential to its decision, that is, the referenceeffective state
protection and relocation (which was probably notirging in any
event) does not alter the statement that the Tabuound no
Convention nexus in relation to the attacks.

Ms McNaughton has also submitted that (at CB 2#)what is
“possibly a new paragraph,” the Tribunal addressesw topic relating
to the: “false arms charge.” The Tribunal accemegntry information
in relation to this issue over the applicant’s wiai Noting that it did so
in a context of having found adversely in relattonthe applicant’s
credibility. Further, the Tribunal gave reasonse(simphasised “proper
reasons”), being his failure to raise this clainlieg and his claim that
he had left Bangladesh without difficulty.

The Tribunal proceeded at CB 275.3 to CB 275.4\mat is clearly a
new paragraph), to deal with the Convention groahdeligion, and
the various manifestations of the applicant’'s ckitmat could be said
to fall within this ambit. The Tribunal noted (aBQ75.3 to CB 275.4)
the applicant’s claims of his involvement with Hin@€hristian groups
and that he had been oppressed by fanatical Mudlgoause of his
marriage to a Muslim girl who had converted to Hiistin. What
follows, in Ms McNaughton’s submission, containgedl logical
reasons” as to why the claims are not sufficienartmount to serious
harm. This is further reinforced (at CB 276.2) whtre Tribunal found
that if the problems were as bad as claimed, mslyawould have
gone into hiding or moved, but had not done sd afitr the applicant
had arrived in Australia.
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41. In all, therefore, the Minister's position (as sutted by
Ms McNaughton) is that while this decision requirgsbit more effort
than some,” “the reasons are clear and discerhible.

Consideration

42. | am well seized of what the High Court said Minister for
Immigration and Ethnic Affairs v Wu Shan Liang ds (1996) 185
CLR 259, in particular, at 271-227:

“When the Full Court referred to ‘beneficial congttion’ it
sought to adopt an approach mandated by a longesesf cases,
the best exemplar of which @llector of Customs v Pozzolanic
((1993) 43 FCR 280). In that case a Full Court bé tFederal
Court (Neaves, French and Cooper JJ) collected @tibs for
various propositions as to the practical restraimdga judicial
review. It was said that a court should not be ‘©amed with
looseness in the language . . . nor with unhappyghg’ of the
reasons of an administrative decision-makeCol{ector of
Customs v Pozzolani¢1993) 43 FCR 280 at 287). The Court
continued Collector of Customs v Pozzolan{@993) 43 FCR
280 at 287): ‘the reasons for the decision undetie® are not to
be construed minutely and finally with an eye keettuned to
the perception of error.’ These propositions ardl \settled.”

43. | also note what was further explained by Stone SACBT v Minister
for Immigration and Multicultural Affairg2007] (“SZCBT) FCA 9 at
[26]:

“The Minister urged a ‘beneficial’ construction @ie Tribunal’s
reasons and referred to comments made Nhnister of
Immigration and Ethnic Affairs v Wu Shan Liar{@996) 185
CLR 259, in particular at 271 — 272. The phrasenifcial
construction’ as used iWu Shan Lianghas a specific meaning,
and was certainly not intended to mean that anyiguity in the
Tribunal’s reasons be resolved in the Tribunalgdar. Rather, the
construction of the Tribunal’s reasons should bedjeial in the
sense that the Tribunals reasons would not be -aeatously
scrutinised, with an eye attuned to error. In tlegnse a
‘beneficial’ approach to the Tribunal’s reasons doeot require
this Court to assume that a vital issue was ad@ésshen there
IS no evidence of this and, indeed, the generalisthiof the
Tribunal's comments suggest that the issue wadamied.”
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44.

45.

46.

47.

Ms McNaughton did not quite press that the Coudush adopt a

beneficial reading, or construction, of the Tribisalecision record.

While acknowledging some issues of expression (“tiedé most

felicitously expressed”) (“inelegant expressiontat nonetheless the
Tribunal’'s reasons were plain (and presumably cobeldiscerned on a
plain reading of its decision record). Further,tttiee Tribunal dealt

with each of the applicant’'s claims such that iecision, and its

reasons contained within it, are discernible.

It must be said that Counsel for the first respondenade a
comprehensive and a valiant effort to persuade Gbeart that the
Tribunal gave proper consideration to the applisantlaims.

Ultimately, | do not agree with those submissidnam persuaded by
Mr Young's submissions that the Tribunal's stateshsons for its
decision are, to a large part, “impenetrable.”

| should just note that | do not endorse this cttarégsation of the
Tribunal’'s decision record as expressed in the iegpi's written
submission (“incomprehensible like a person desognihto delusion
or a drunk losing any coherence”). Such descrigtimnmy view, as
appealing as colourful language may be in someaugistances, have
no place in proper and sober consideration of fsees before the
Court. Nor, given the connotations inherent in scclourful language,
is it fair to describe this Tribunal’s decision sanch terms before the
Court.

Having said that, however, there is clearly an gdilon on the
Tribunal to give proper consideration to an appitsaclaims. The only
evidence before the Court now of this consideratignwhat the
Tribunal has chosen to present in its own decist@ord. The decision
record is the reflection of the Tribunal's thinkijngeasoning and
analysis of the applicant’s claims. It is a refleat of its mental

processes as to how it reached its ultimately dteadaclusion that the
applicant is not a person to whom Australia owe®tqmtion

obligations. On any plain reading of the Tribunal&scision record, |
cannot be satisfied that the Tribunal has propedwsidered these
claims. Nor can | be so satisfied on a benefi@alding or construction
of its decision record as explained by StoneSA&BT
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48.

49.

50.

SZHYW v Minister for Immigration & Anor [2007] FMCA&113

| put to one side the lack of paragraphing whictulddhave been of
assistance in certainly, at least, a beneficiatlirepof the Tribunal’s
decision record. | put to one side the typographeocars (for example,
at CB 273.8 “persecution for from Main Jammaderfieh add to the
difficulty in reading. In part, | also put aside athcan only be
described as the stream of consciousness stylee(appropriate to a
certain literary genre, but certainly not to an adstrative decision).
What is left is still a jumble of ideas and coneepthich cannot be
explained (or indeed excused) simply on the bdwas the Tribunal,
once having identified the applicant’'s claims, ofdyled to deal with
these claims without any structure in its approdttat much is clear.

| agree with Mr Young that his examples of the cieficy in the
Tribunal’'s decision record relate to matters of ssabce rather than
structure or style.

The Tribunal’'s purported consideration of the issdiethe applicant
having been attacked on two occasions is a gooahgea | agree with
Mr Young that while the Tribunal sought to addresg attack (that is,
the attack by Main Jamadder), its apparent deahith the second
claimed attack and the Tribunal’s finding that seeond attack was not
for any Convention related reason, appears to ggim Mr Young’s
words “pop-up”) simply from the Tribunal’s simil&inding in relation
to the attack from Main Jamadder. That the appliozay have claimed
that “in both cases he was beaten until he wasnswous, and then on
each occasion he awoke in a clinic” (CB 273.3) do&s in my view,
entitle the Tribunal to simply make a similar findiin relation to the
second attack as in relation to the first, giveattthe very clear
evidence which the Tribunal itself set out in iecision record earlier
under the heading of “Claims and Evidence” was thatapplicant had
been attacked on 14 August 2002 by a group of Bddellums led by
Main Jamadder (CB 240.5) and that the claim rejatm the second
attack, which was said to have taken place on 28 2p04, was that
he had “been attacked by a group of BNP and Jaeits&mi
‘cadres’™ (CB 240.8). The two attacks, while havisignilarities in the
consequences for the applicant being beaten antchgvak in a clinic,
and even if taking into account that both springafthis opposition to
the BNP, were quite clearly put forward as two safgincidents with
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two separate groups of protagonists, and indeea ward to have
occurred some twenty months apart in differentuciistances.

51. Similarly, that part of the Tribunal’'s decision oed at CB 273.7 to
CB 273.8 represents, as Mr Young in my view colyesubmits, a
level of denseness of thinking that makes real mgadifficult to
discern. The jumble of concepts, as Mr Young sugmimcluding
“relocation,” “state protection,” “well founded fea “serious harm,”
“persecution and Convention reasons,” leads mddoirtference that
the Tribunal felt that it could fire relevant pheasand Convention
related concepts into its stream of consciousriast)e hope that at
least one, if not all, may strike home and be deebe reasons for
rejecting the applicant’s claims.

52. Similarly, the Tribunal plainly recognized that oo the applicant’s
claims, that is, one of five, was “his known mixethrriage to a
Muslim woman” (CB 269.6 and CB 270.6). It also rgezed that the
applicant claimed to have been oppressed “by feaatMuslims
because of his marriage to a Muslim girl who cotectito become a
Hindu” (CB 275.4). Even further, it accepted thatamgst other things
“his wife has converted to this (Hindu) religionCB 275.9). | cannot
see that in its decision record (while addressitigeroaspects of the
applicant’s claims based on the Convention grouncelayion) that it
properly considered or, beyond mere mention, agddcesthe issue of
the conversion of his previously Muslim wife to ldinsm and the
relationship to, or consequence of, this in thetednof his claimed
fear as it was said to arise from Muslim fanaticthose opposed to his
marriage. At best, the Tribunal's approach in dwphlvith this issue
(and it must be remembered this was a separateiyiietd integer of
the applicant’s claims) was no more than a genefarence to it in
amongst many other claims under the heading dfiosli

53. | also agree with Mr Young that in other partshod Tribunal’s decision
record (and this is separate to its use of geryeraldily understood
concepts but which do not appear to have applitaml the context of
what is being considered - for example, state ptiote and relocation
as at CB 273) its use of other phrases which bottheir own and, it
must be said, in context, are not easily susceptlnderstanding.
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55.
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For example, the Tribunal's use of the phrase: itkoh political
opinion” (CB 272.10 and CB 274.8). It was submittedthe Minister
that the Tribunal’'s reference (at CB 273.7) to:rwémited political
involvement and profile” is the explanation as tbatvthe Tribunal
meant elsewhere by “limited political opinion,” @ased elsewhere in its
decision record.

Yet another example is found at CB 271, where titeuhal states, in a
sequence which appears focused on the applicaatidlity:

“Rather, the Tribunal is satisfied that the Applta has
embellished his claims in order to enhance his netaifor a
protection visa by claiming that from time to timme was forced
into hiding in order to enhance his claims for afarction visa.”

As it stands this is clearly a nonsense. It re&ds the applicant was
forced into hiding in Bangladesh in order to enlehts claims for a
protection visa in Australia. Ms McNaughton subgdtithat this was
simply an example of a typographical error contagrthe same clause
at the beginning and end of the sentence. Thatledtly should have
been proof read more carefully.”

| might have been more amenable to Ms McNaughtsutsnissions in
general had this been an isolated incident of larfaiof proof reading.
All administrative decisions (indeed Court Judgrseas well) are
susceptible from time to time to typographical esr@nd proof reading
oversights. But the issue is that this is not aated example. There
are many parts of the Tribunal's decision recordt treveal such
deficiency. One or two typographical errors, or meyghts, plainly
should not attract any adverse comment whatsoBugithe frequency
of such deficiencies in this decision record leribrgy support to
Mr Young's submissions when seen in the light ofe tiother
deficiencies on which he relies. In that cumulatesse these support
the submission that the decision record is notedisble of such
meaning such that it could be said that the Tribugeve proper
consideration to the applicant’s claims.

In context, however, this is not apparent on anpl@ading of the
Tribunal’'s decision record. But even on a “benalicapproach, it is
difficult to assume that this is what the Tribumaéant given that the
Tribunal did not just use this phrase on one oorta@n which case it
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60.

61.

could be said that this may have been some infelisiexpression or
even typographical error), but used it on at leagdb separate
occasions. | would have thought that if the Tridusaught (at
CB 273.7) to correct or explain what it said at ZR.10, then its use
of the same phrase at CB 274.8 subsequently castist bn what
exactly the Tribunal was seeking to do, such tleteasons for the
decision are, as Mr Young submits, in that sens,aht least
“impenetrable.”

| should just note that during submissions, angarticular on the issue
of seeking to discern meaning in what the Tribws®tl out at CB 273
(in relation to the two attacks) in explaining wilye sentence at
CB 273.7, and in particular that part of the secgdmeginning: “. . . the
Tribunal while accepting that Main Jammader isalariminal . . .” it
was noted that ideally, in a perfect world, a bdsypunal member
should have taken more care. That is, that typdgcap errors can
intrude given the busy workload of a Tribunal membeshould just
emphasise that | have no evidence whatsoever beferas to just how
busy, or otherwise, this particular Tribunal membais at the time of
the drafting of this decision record. | also empdmaghat in agreeing
with Mr Young's submissions, such agreement is lveded on mere
typographical errors or omissions of particular agor

Ultimately, in my view, no matter how busy a pautar Tribunal

member may, or may not, be this issue is irreleveim¢ Tribunal, once
constituted, has an obligation to properly fulfg statutory obligation
to conduct the review.

This Tribunal decision, for the reasons set outvabodoes not
demonstrate a proper consideration of the applgasiaims. This
constitutes jurisdictional error. Given that | csge no other reason to
deny the relief sought by the applicant, | will reake orders he seeks.

| certify that the preceding sixﬂ/-one (61) paragraphsareatrue copy of the
S

reasons for judgment of Nicho

FM

Associate: C Darcy

Date: 20 December 2007
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