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ORDERS

(1) A writ of certiorari issue directed to the secomdpondent, quashing
the decision of the second respondent handed dovabduly 2006 in
matter NO5/52186.

(2) A writ of mandamus issue directed to the seconpaedent, requiring
the second respondent to determine according téHevapplication for
review of the decision of the delegate of the fisspondent dated
22 August 2005.

(3) The first respondent pay the applicant’s costsgasesl or taxed under
r.21.02(2)(c) and O.62 of the Federal Court Rules.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG2164 of 2006

SZJDY
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. The applicant came to Australia in 2005, and agpla a protection
visa on the ground that she feared persecutidmeifrsturned to Russia.
She claimed she was subject to oppression by tksi&ugovernment,
especially through its taxation department, duleetoassociation with a
prominent company E, which had supported an oppasgarty in the
2004 elections.

2. A delegate refused the visa on 22 August 2005, reerddecision was
affirmed by the Refugee Review Tribunal in a dewishanded down
on 25 July 2006.

3. The Tribunal rejected the credibility of the appht's claims, partly
upon findings based upon its investigations into ¢claimed business
association with company E. The Tribunal accepked the applicant
was a proprietor of a company B, which she claiimad operated as a
franchisee or business associate of company E. t#awi concluded
that she“had no business arrangement with E or any type of
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employment with E, as claimedind did not accept thadhe applicant
had any business dealings with.Ht accepted that some high profile
businesses who financially supported political ipartin Russia
suffered harm by being charged wiflabricated offences. However,

it concluded that‘the applicant is neither a high profile business
person nor a person with an imputed anti-governnpeofile”.

4. The applicant now asks the Court to set aside thridal’'s decision,
and to order it to reconsider her refugee claintan only make these
orders if | am satisfied that the decision wasaéd by jurisdictional
error. | do not have authority to decide whether dpplicant’s refugee
claims are true, nor whether she should be gramfgctection visa or
any other permission to stay in Australia.

5. The applicant has represented herself, and is uldianwvith the
principles of jurisdictional error. Her applicatioand submissions
criticised the Tribunal for “fabricating” the evidee upon which it
found against her credibility, and suggested thahowed bias against
her claims. In part, her arguments relied upon ewe corroborating
her claims which was not before the Tribunal, big tvas inadmissible
for establishing jurisdictional error. She alsowsd that she was never
told the full contents of information obtained InetTribunal from the
Department of Foreign Affairs and Trade (“DFAT”y iparticular,
information which supported her claimed associaiath companies
E and B. Moreover, this information was not propethken into
account by the Tribunal when it decided the case.

6. In the course of the hearing, | identified thresues raised by her
arguments, and invited further written submissifyos the parties on
them. They were:

1)  whether the Tribunal made a jurisdictional errorf&iling to
take into account evidence favouring the applisant’
credibility, being the evidence from DFAT showrC 367,
and annexure G to the affidavit of Zoe McDonald swo
20 June 2007.

i)  whether the Tribunal failed to comply with obligais
under s.424A(1)(b) in its letters at CB 337 andl@ 356,
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by failing to explain or draw to the applicant’seaition the
favourable information received from DFAT.

i)  whether the Tribunal’'s reasoning was so unreasenablto
lead to a reasonable apprehension that the Trikdidahot
address the applicant’s claims with an open mind.

The Tribunal’s inquiries

7.

The claims accompanying the visa application weagrated in a
covering submission by the applicant’s migratiorerslg This was
Imprecise as to the applicant’s business backgraumussia, and was
not accompanied by any corroborative documents.séld that she
“worked as a project manager in a compang”which“consisted of a
number of department storesfit had a complex structure witsome
parallels with Australian ‘franchise’ systemThe top management of
E supported an opposition party, as did the appiiddusinesses which
made substantial contributions were subject to gowent oppression.
After the 2004 election the applicant’s “franchigeld been visited by
taxation officers and harassed, and she had besssyred to testify
against'the owner of the businessThe agent said:

Considering that the small business is a part of flarge

establishment and the fact that such small busirfass by a
woman) would be more easy target the authoritiesr tet

fabricating a criminal case to frighten and to ferthe applicant
to give false evidence against the parent compamyier.

The applicant saw no other options but to closelheiness and
flee Russia.

On appeal, the applicant attended a hearing helthéyTribunal on
25 October 2005. She gave the Tribunal a documarfirming that E
was among the largest retailers in Russia, andsaéss card naming
the applicant a%roject manager”for business B, described ‘d®me
appliances and electronics'She told the Tribunal that E consisted of
“semi-industry subsidiaries”She owneda B subsidiary”, which was
registered as a company in Berlin. It sold homeliappes at its own
store in Russia and also supplied B brand producthe E chain of
stores. She gave details of financial support giteran opposition
party by the director of E and other top managentgim¢ organised the
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monthly contributions, and made her own donatiome §ave more
details of the subsequent harassment by tax police.

9. After the hearing, the Tribunal obtained from the@ddow Embassy
copies of the applicant’s application for a busseisitor’s visa. In this
she had described herself “@mnployed” by E as‘project manager”.
She had attached correspondence from an Austratimpany
addressed to her at E, which proposed meetitgsdiscuss the
Australian Market and also to explore future mulyabeneficial
arrangements between E and [the Australian compangertificates
in Russian on E letterhead, had also been submitted

10. In a letter dated 2 November 2005 (“the first sA2dotice”), the
Tribunal invited the applicant to comment upon tmfrmation, and
also upon information discovered by it on intersgés for E and B.
According to the Tribunal’s letter, this showedttBa‘is a wholesaler
of electrical home appliances. B sells its applies to E and to a
number of other retail outlets. It also has a nembf service centres.
E at its own internet site states that it is deat#r such known
manufacturers as “Electrolux”, “B...”, “LG” and “Dysa”.” The
letter also said that a director of E who was ooteté by the Moscow
Embassy said thdthere is no-one by your name in the company and
that he did not sign the certificates you providedhe Department”
The letter said that the B internet site did neeghe addresses shown
on the applicant’s business card and business apgdication. The
Tribunal’s letter put to the applicant:

This information is relevant as it indicates thauywere not the
franchisee of E trading under the name of B asnota. It
indicates that you were not employed by either BEor It
indicates that you are not a witness of truthindticates you have
created a number of documents in order to obtagnvisa sought.

11. The Tribunal did not reveal to the applicant thdl fiext of the
information which it had received in an email frome Moscow
Embassy compliance officer on 20 July 2005. As wall the
information put to the applicant, the email made $erious assertion
that “both employment references in her two applicatioage
counterfeit”. It also said thatthe applicant's bank statements are
genuine — this has been confirmed by the respelstinks in Moscow”
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Neither pieces of additional information are rederrto in the
Tribunal’s reasons.

12. The applicant's agent responded to the first s.424&ice on
16 November 2005. As well as answering other poratsed in the
letter, he saidthe applicant will provide you with evidence thshe
was an owner of B”In relation to the business structure, he:sdid
wish to note that it was not a typical franchiseThe applicant worked
as a project manager in a business structure (tigdthain) called ‘E’
but not as a person but as a director/owner ofdbmpany B’

13. The applicant also wrote to the Tribunal on 13 3ap2006. She
clarified a misspelling by her agent of “B”, maimiag the spelling on
her business card. She said that E tved operational any longer;
and because it did not exist, she was unable t@irokvidence from it
to confirm that she was the owner of B. She suggesiat inquiries
could be made in Germany, where it was registered.

14. The Tribunal's second s.424A notice was given ®dpplicant’s agent
on 3 February 2006. It said:

The Tribunal has information that would, subject &y
comments you make, be the reason, or part of thsore for
deciding that you are not entitled to a protectiosa.

The information is as follows:

The Tribunal has contacted the Australian Embassioscow.
The Embassy has made enquiries that reveal

1. E has a chain of pavilions selling household iopent.
The information is relevant as it does not sugdestad
franchisees

2. E has been recently rebranded to T

The information is relevant as it indicates it hrat been targeted
by the Russian authorities

3. There are no reports / indications on the intdrthat E
warehouse was raided by police or closed

The information is relevant as it contradicts yalaims.
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You are invited to comment on this information.uryeomments
are to be in writing and in English. They are ®feceived at the
Tribunal by Friday 17 February 2006.

15. Before this letter was sent, emails from compliaoifieers in Moscow
had given the Tribunal significantly more infornmatiabout E and B,
which was never disclosed to the applicant befloeelribunal made its
decision. An email sent on 29 December 2005, iredutie statements:

- E has a chain of pavilions selling household pqent in
Moscow and other cities in Russia;

- Unofficial information on E activities is much reoadverse.
For example, there is a warning on the websitehef Russian
representation office of S Co (www. ...) saying tBaCo is NOT
an official dealer of S as indicated on the E wediqjapparently,
this information has now been deleted from thetd®);si

- Some Internet fora where people discuss branpgsesented in
Russia have (unofficially) blacklisted both E andBey say that
B brand was made up by E and registered in Gern{amybe
Berlin). In reality E buys cheap household equipmef poor

qguality from China and South-East Asia and sellnitRussia
under ‘respected’ brands such as B (this soundtequossible to
me as there are a number of ‘brands’ like that Ire tlocal

market).

16. A supplementary email sent on 19 January 2006 orefgal to a series
of questions from the Tribunal. It provided furtisepporting evidence
of a known association between E and a B brandecfrecal products,
and of an association with German registrationtdsponses were:

Could you please contact E.
1. Confirm she was not employed by them.

A: This was completed on two occasions. When Mossi
became aware that the applicant applied for PV we
contacted the firm and they stated by telephone the
applicant did not work for the firm. We again cacied the
firm due to the Member’s enquiry and after one wegk
could not speak to the person who signed the work
reference. Two other employees stated they caitldecall
the applicant having worked at the firm.
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2. Ask them if they have franchises and if sheomasof their
franchises.

A: There is no information on the internet that tiven has
franchises and the two employees that have beetespo
stated they did not know if the firm has franchises

3. If she was a franchisee, ask them what contacchisees
have with management in Moscow.

A: Not asked due to answer at question 2.
Ask them if her franchise was called B.

A: Not asked due to answer at question 2. Please that the
website for E (www. ...) states “is an internet briaraf a
large trading company and is a dealer of such elbwn
manufacturers as Electrolux, B..., LG and Dyson.”

5. Ask them if there was raid in November 2004 haf E
warehouse by the police or taxation police and héit
warehouse was closed for a short time in Novembed 2
December 2004 and the reasons for the closure.

A: This question was not asked of the employees Rsissia
employees refuse to answer these ‘type’ of questidtost
has no other way of checking this claim apart fropen
source material ie the internet.

Could you please contact B in Moscow.

1. Ask them if she was ever employed by them asjecp
manager.

A: No contact has been possible as the telephomebars
called and never answered. Please note we seartifeed
internet site and cannot find a site for B. Nateere is a
German Freight carrying company called B but trgsniot
connected to electrical products as far as we casearch
on the internet.

Ask them if she had a franchise with them.
see question 1.

Ask them if her franchise was registered in iBerl

> w > BN

see question 1.
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5. Ask them if they are connected to B in Berlinf andeed B
is in Berlin.

A: see question 1.

Do you have any information about whether or notisEa
financial donor to Y party, or of there are any ogfs about Y
party’s financial donors?

A:.  We have no information. Donations from compsinoe
individuals to political parties is not public inimation with
the Russian Federation.

Comment: The internet fora where people discusands
represented in Russia have (unofficially) blackelisboth E and
B. These fora state the B brand was “made up” byarkl

registered in Germany. In reality E buys cheap d&hold

equipment of poor quality from China and South-Bssit and
sells the products in Russian under ‘respectedhbdsasuch as B.
If true you may conclude from this that E owns Bhbrand. B
appears not to be an operating entity just a braade.

The [misspelt B name] is unknown to post and lgcalhgaged
employees. Please note that | have personally aeeelectric
product (TV) with the brand name B.

17. The applicant responded to the second s.424A note
16 February 2006. She denied ever claiming thatcbempany was a
“franchisee”, and said that she had only ever claimed
“some parallels” with Australian franchise system. She said tha sh
could not comprehend the Tribunal's assertion that business has
“pavilions” it could not have “subsidiaries” or d&nchisees”. She said
that her own searches on the internet showed that récent
“re-branding” had been caused by difficulties whiniight well have
been“persecution/prosecution of owners of the business”

18. Before it made its decision, the Tribunal madeHertinvestigations,
which it did not reveal to the applicant. In Jult®@, the Tribunal
received information from the Australian Embassy Berlin
concerning B. This gave clear corroboration frora tbcords of the
Berlin Chamber of Commerce that the applicant wassble proprietor
and a general manager of B since its registraiid2003. The Tribunal
appears to have thought that it did not need tdfelapplicant that it
had received information from Berlin about B, antimately it made
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19.

20.

21.

the favourable finding thatl accept that the applicant was a
proprietor of a company called B that was registeire Germany’.

The applicant complains that the Tribunal’'s omisgio show her all of
its information from the Moscow and Berlin Embassieas unfair. She
argues that she was denied an opportunity to maitemissions
pointing out the support given by the informatioonh both sources for
her claims overall, and for her general credihilfye argues that her
inability to do this could have led to the Tribunaterlooking the
significance of the information which was not shawrher.

She argues that the Tribunal failed to take accofirine favourable
evidence before disbelieving her claims. In paticunowhere did the
Tribunal examine the evidence of her establishathection with B,
and of B’s reputed association with E, before iivad at a key factual
conclusion:

On the evidence before me, | am satisfied thaagi@icant had
no business arrangement with E or [sic: nor] anypdy of
employment with E, as claimed. ... | do not acteptapplicant
had any business dealings with E ...

She also argues that the Tribunal’'s secret invasbigs, its failure to
disclose significant information which it obtaineshd its ignoring of
the favourable information in its statement of mes supports her
apprehension that it conducted its review and @etciter case with a
closed mind.

Discussion

22.

| consider that there is some substance in thaagmpls contention that
the secrecy which the Tribunal gave to its ingsiriand its selective
disclosure of their outcome, might cause a fairdathlay observer to
reasonably apprehend that the Tribunal might notgban impartial
mind to the resolution of the question to be deatifief. Re Refugee
Review Tribunal & Anor; Ex parte H2001) 179 ALR 425 at
[27]-[32]). Some support for this conclusion migi$o be found in its
selective use of that information when assessing applicant’s
credibility (cf. NADH of 2001 v Minister for Immigration &
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Multicultural & Indigenous Affairs (2004) 214 ALR 264 at
[115]-[116]).

23. There was nothing intrinsically confidential in theformation
contained in the emails from the Embassy compliamifeers, and
there is no suggestion that it was covered by sod38eMigration Act
1958 (Cth). Under s.424(1) the Tribunal was bound teeheegard to
all the relevant information which it obtained. Fdisclosure of the
information to the applicant would, in my opinioappear to be
consistent with the Tribunal’s obligations unde42& to allow the
applicant a meaningful opportunity to address thielemtiary issues
arising in the review, especially where they chahteeir complexion
after the applicant’s attendance at a hearingSZBEL v Minister for
Immigration & Multicultural & Indigenous Affair{2006) 231 ALR
592, alsoSZFDE v Minister for Immigration & Citizenshif2007]
HCA 35 at [30]-[35], [48]-[53], andApplicant NAFF of 2002 v
Minister for Immigration & Multicultural & Indigenas Affairs(2004)
221 CLR 1 at [27] and [32]). Although the Tribureghpears to have
thought that only some parts of the Embassy emaste required to be
put to the applicant under s.424A(1), as | shatil@x, | consider that
this too narrowly understood its obligations unthert section. Even if
it did not, s.424A(1) leaves a discretion in theblinal as to what
additional relevant material should be given toagplicant to ensure
that its proceedings ar#air and just” (cf ss.420(1) and 427(1)(c),
noting that the current obligation in these terms.422B(3) did not
apply). In this context, the procedures followedtbg Tribunal when
informing the applicant about its inquiries migippaar to give rise to
a reasonable apprehension that it was not conduitimeview with an
open mind.

24. However, | prefer to address my concerns as tgtbeedure followed
by the Tribunal upon a narrower basis than appmdrbias, or the
rights of procedural fairness to be implied from44 and 425 of the
Migration Act.

25. In my opinion, the Tribunal’s second s.424A noticas, in the absence
of full disclosure to the applicant of the contemts the Moscow
Embassy’'s emails, deficient in its compliance with requirements of
that provision. Section 424A(1) required:
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SECT 424A
Applicant must be given certain information
(1) Subject to subsection (3), the Tribunal must:

(@) give to the applicant, in the way that the Tnhkl
considers appropriate in the circumstances,
particulars of any information that the Tribunal
considers would be the reason, or a part of thesoea
for affirming the decision that is under review;dan

(b) ensure, as far as is reasonably practicableat tthe
applicant understands why it is relevant to theieen
and

(c) invite the applicant to comment on it.

26. | accept that disclosure under this provision isqureed of
“information”, and not reasoning processes aboutence. | also
accept that it is only information which itséfould be the reason, or
a part of the reasonfor affirming the delegate’s decision, which gives
rise to the obligation to invite written commentsormation from the
Embassy emails which might not be regarded as advén an
acceptance of the applicant’s claims would not,rafege, come
directly within the information required to be pewmiarised under
S.424A(1)(a).

27. However, the Tribunal's obligations extend beyond narrow
particularisation of adverse information, but requiit under
s.424A(1)(b) to*ensure, as far as is reasonably practicable, thiae
applicant understands why it is relevant to thaeex . | have in other
cases, found in this obligation a need for a Trddua reveal the whole
contents of information coming to it as a resultitsfindependently
conducted inquiries, Iin circumstances where a garir vague
disclosure to an applicant would n@llow him to appreciate its
potential significance in the case and to allow lanmeal, rather than a
token, opportunity to prepare a responsgseeSZELA v Minister for
Immigration & Anor[2005] FMCA 1068 at [51], alsBlrifai v Minister
for Immigration[2005] FMCA 1484, (2005) 225 ALR 307 at [34] and
ff., and Minister for Immigration & Multicultural Affairs vVSZGMF
[2006] FCAFC 138).
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28.

29.

30.

31.

In the present case, the second s.424A noticenm&drthe applicant
that it had information from the Australian EmbagsyWloscow which
“contradicts your claims? Only three pieces of the information
received from the Embassy were disclosed. The egmliwas not told,
nor given the opportunity to consider and addréissse pieces of
information in the context in which they were coywd by the
Embassy officials. Nor was she allowed to becomaravof other,
significantly supportive pieces of information, tamed in the
information received from the Embassy. In theseurirstances, | do
not consider that the Tribunal ensured that theliegg was
sufficiently able to respond to the s.424A(1) netiby understanding
the full import and relevance of the selectivelgntfied pieces of
information. It was obviously “practicable” for tAgibunal to improve
the applicant’s understanding in that respect, leter disclosure of
what it was told by the officers at the Moscow Esga

| therefore find that the Tribunal’'s second s.4Z¥pAice did not comply
with the requirements of s.424A(1). It is very wetltablished that such
a failure provides jurisdictional error which viega the Tribunal's
decision.

In this respect, | note that it was not argued iy Minister that the
Tribunal was not obliged to put any information frahe Embassy
emails to the applicant under s.424A(1), nor thamately its reasons
do not confirm that information from that source swpart of the
Tribunal’s reasons for affirming the delegate’sidien. In view of the
Tribunal’s unqualified reference ttthe evidence before me'which
caused it to find that the applicant had no busirdesalings with E, |
could not be so satisfied (cBZEEU v Minister for Immigration &
Multicultural & Indigenous Affair2006) 150 FCR 214 at [163]). Nor
would | find independent reasons which supported Tmibunal’s
decision (cf.SZBYR v Minister for Immigration & Citizenship007]
HCA 26 at [28], [55]-[59], [91]).

My above conclusions mean that | do not need t@iden whether the
Tribunal, in fact, failed properly to take into acmt the favourable
information given to it by the Moscow and Berlin lemssies, before
making its adverse assessment of the applicarilality.
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32. | consider that the applicant is entitled to thiefeshe claims. She is
also entitled to any costs which might be payabléagation.

| certify that the preceding thirty-two (32) paragraphs are a true copy of
the reasons for judgment of Smith FM

Associate: Lilian Khaw

Date: 2 November 2007
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