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(1) The application filed on 24 September 2007 and a®e&non
21 December 2007 is dismissed.

(2) The applicants pay the first respondent's costedfiiln the sum of

$5,000.
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REASONS FOR JUDGMENT

Background

1. This is an application for review of a decisiontioé Refugee Review
Tribunal (“the Tribunal”). The first applicant ihe spouse of the
second applicant and the father of the third, foufifth and sixth
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applicants. The first applicant is a citizen oigrwho was born on
1 July 1973. He fled Iraq in 1996 because he tepegsecution on the
basis of his political opinion.

2. The second applicant is a citizen of the Philippin&€he third applicant
was born in lrag and is an lraqgi citizen. The secand third
applicants fled Irag with the first applicant. Tharrived in the
Netherlands on 2 September 1996. The fourth agmlivas born in
the Netherlands and is registered in the Netheslasca citizen of Irag.
The fifth and sixth applicants were born in the Iidetands and are
registered in the Netherlands as stateless.

3. The first and second applicants were granted teampgsrotection in
the Netherlands on 1 July 2005. The third, fowamkl fifth applicants
were granted temporary residence in the Netherland$ July 2005.
The sixth applicant was granted temporary residentee Netherlands
on 16 March 2006.

4. The applicants were issued with international tralecuments by the
authorities in the Netherlands on 23 March 2006.e @iocuments are
valid until 23 March 2009 and entitle the applicat return to the
Netherlands at any time up to 23 March 2009. Thalieants were
given tourist visas to enter Australia. They ardun Australia, using
their international travel documents, on 28 Aud(46.

5. The applicants lodged protection visa applicatiamsAustralia on
22 September 2006. The grounds were that thedppticant had a
well founded fear of persecution in Iraq and did have a right to
enter and reside in a third country, namely, théhbidands, because he
departed that country on 27 August 2006 without npesion.
Additionally, the first applicant claimed that heafed persecution in
the Netherlands and feared that he wouldrdfeuled to Iraq if he
returned to the Netherlands.

6. On 26 February 2007, the first respondent’s depamtnreceived
advice from the Immigration and Naturalisation $evin the
Netherlands that the applicants held temporarydessie visas in the
Netherlands which were valid until 1 July 2010. eTdelegate refused
the protection visa applications on the basis thatapplicants had a
right to enter and reside in a third country, nagndie Netherlands,
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and did not have a well founded fear of persecutiotime Netherlands
for a Convention reason.

The applicants sought review by the Tribunal. Théunal affirmed

the delegate’s decision. It found that the applsahad the right to
reside in the Netherlands under their temporarydeese visas until
1 July 2010. The Tribunal considered that the iappts were not
entitled to protection visas in Australia by virtwé s.36(3) of the
Migration Act 1958“the Act”). The Tribunal found that the appli¢an
did not face a well founded fear of persecutiothm Netherlands. The
Tribunal also found that the applicants did notéehawvell founded fear
of refoulemento Iraqg.

Grounds of review

8.

At the hearing, the applicants relied on ground ifh.ahe amended
application filed on 21 December 2007, formally rd@ned grounds
1.b and 1.c, placed only formal reliance on gro@ndnd relied on
ground 3. The remaining grounds give rise to tllewing issues:

a) whether there was no evidence to support a findritgcal to the
ultimate decision, namely, that a local municigalivas not
empowered under Dutch law to withdraw a right tside in the
Netherlands;

b) whether the Tribunal failed to comply with s.424Atbe Act by
failing to give particulars of information that wamart of the
reason for affirming the decision under review tb & the
applicants, and only giving it to the first apphtavith a request
to advise the other applicants of the particuldthe information;
and

c) whether the reconstituted Tribunal made a jurisaie error by
adopting in a wholesale manner the findings of Thieunal as
previously constituted.

The no evidence ground

9.

The applicants claimed and the Tribunal acceptadttieir names had
been removed from the municipal register of Borséte the

MZXSP & Ors v Minister for Immigration & Anor [20Q&MCA 374 Reasons for Judgment: Page 3



Netherlands after they travelled to Australia. Tégplicants then

claimed that the removal of their names from thenigipal register

meant that their right to enter and reside in tlehErlands had been
revoked or cancelled.

10. Documents before the Tribunal showed that:

a) the applicants held travel documents issued in M&2@06 that
gave them the right to re-enter the Netherlandmngttime prior
to March 2009;

b) information was received by the Department on 26rkary 2007
from the Immigration and Naturalisation Service the
Netherlands that the applicants held temporarydessie visas in
the Netherlands which were valid until 1 July 2040¢

c) the applicants had been registered in the munitypal Borsele
between 16 November 2005 and 20 March 2007.

11. In the light of this information, the Tribunal saag follows, at page 21
of its reasons for decision:

The Tribunal rejects the review applicant's clairatt the
municipality of Borsele was empowered under thevéotion or
under Dutch law to withdraw, revoke, cancel or othee
determine his and the secondary review applicargbt to enter
and reside in the Netherlands.

The Tribunal ... finds that the review applicant dhe secondary
review applicants have a right to enter the Netheds as the
holders of valid travel documents at any time uphi® expiry of
those documents in February 2009. The Tribunab éilsds that
at the time of decision the review applicant and #econdary
review applicants continue to hold the right toidesin the
Netherlands until the expiry of their asylum reside visas in
2010.

12. The applicants argued that the Tribunal found witheny evidentiary
basis that the municipality was not empowered utiderConvention
or under Dutch law to withdraw, revoke, cancel threowise determine
the applicants’ right to enter and reside in thethddands. The
applicants argued that the Tribunal had no matemalhich it could
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13.

14.

15.

16.

17.

reach such a conclusion. They argued that it was gs likely that
there was some nexus between registration in aapatity and the
right to live in the country.

However, the Tribunal did not actually find thaetmunicipality was
not empowered to withdraw, revoke, cancel or otlewletermine the
applicants’ right to enter and reside in the Nd#mats. Rather, the
Tribunal rejected a claim to that effect. The Tnhl is entitled to
reject a claim without contradictory evidence. Thabunal is not
required to determine claims on the basis of amtiquéar standard of
proof. However, the Tribunal should not acceptaant in the absence
of a positive finding of satisfaction: for examp&ZEOO Wlinister for
Immigration and Multicultural and Indigenous Affaif2005] FCA
1797 at [37].

It iIs by no means self-evident that cancellation mtnicipal
registration would have any impact on a right teeerand reside in a
country. In fact, it seems far more likely thaé thpposite is the case.
The applicants produced no independent evidensipport of their
claim about the effect of the cancellation of thesgistration in the
municipality of Borsele. Instead, they relied dmeit own bare
assertion. In such circumstances, it was openddlthbunal to not be
satisfied of the claim made by the applicants.

The Tribunal went on to make findings that the aggpits had a right to
reside in the Netherlands until 2010. There wasrceévidence to that
effect in the form of documents from the Immigratioand
Naturalisation Service in the Netherlands. Acaogts, there was
evidence before the Tribunal to support its finding

The applicants relied on the decisionQAAA of 2004 v Minister for
Immigration and Multicultural Indigenous Affai{2007) 98 ALD 695,
[2007] FCA 1918. However, in that case the Triduexressly stated
that it made certain findings. Those findings wamparently made
without evidence. The present case is differertte Tribunal rejected
the relevant claim, which it was entitled to dodamad evidence to
support its findings.

Accordingly, it cannot be said that there was nid@vce to support the
relevant findings. Ground 1 must be rejected.
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The s.424A ground

18.

19.

20.

The substratum of this ground was that the Tribwg®adt invitations
under s.424A of the Act to the first applicant ondyher than to all of
the applicants. At the hearing, the applicantgedt#hat they formally
relied on the ground but conceded the weight of ¢baclusions
reached by Smith FM irf6§ZKDB v Minister for Immigration and
Another[2007] FMCA 1036.

In the present matter, the first applicant had etgan undertaking that
he would inform each of the other applicants of toatents of any
communication received by him from the Tribunal aegly to the

Tribunal on behalf of all of the applicants. Theher applicants had
expressly authorised the Tribunal to communicatetrair behalves
with the first applicant. The s.424A letters thetass contained an
express request for the first applicant to advise ather applicants
about the Tribunal's invitation and stated that amgponse received
from the first applicant would be regarded as atjoesponse unless
stated to the contrary.

In these circumstances, and in keeping with thesaectin SZKDB |
conclude that the alleged breach of s.424A of ttie\not made out.

The adoption of the previous Tribunal's findings

21.

22.

The factual underpinning of this ground is that Tnbunal prepared a
decision but did not hand it down. As a resulgtttecision is best
described as a draft decision. The member who loadtituted the
Tribunal ceased to be a member of the Tribunale Thbunal was
reconstituted with another member who handed dadwen decision
under review. That decision included verbatim datigacts of the draft
decision. The draft decision was provided to tppliaants under the
Freedom of Information Act 1982

The applicants provided to the court a supplemgrdaurt book which
demonstrated the extensive similarities betweerdthé decision and
the decision of the reconstituted Tribunal. Thectisea headed
“Application for Review” was identical, except ftine addition of the
words, in the decision of the reconstituted Triduna
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23.

24.

25.

26.

NB: Please note that the primary review applicaiit, ior ease
of reference, be referred to from hereon is singdy‘the review
applicant”.

The section headed “Evidence” in the decision @& thconstituted
Tribunal was identical to that section in the diggtision for about six
pages. Then, the reconstituted Tribunal addecttiments of a letter
sent to the applicants under s.424A of the Acthey Tribunal as first
constituted. The next two paragraphs in the decisof the
reconstituted Tribunal were identical to the newb pparagraphs in the
draft decision. The reconstituted Tribunal thehsé the contents of
another letter sent under s.424A of the Act by Thibunal as first
constituted. The next page or so of the decisibthe reconstituted
Tribunal was identical to the draft decision.

The decision of the reconstituted Tribunal thentamed about two
pages of additional material. It concerned a detent by the
reconstituted Tribunal to the applicants under £4Maf the Act. The
additional material consisted of an introductioime tcontents of the
s.424A letter, the fact that there was no respotise,fact that the
applicants were invited to attend a further heaang a summary of
the evidence given at the further hearing.

The decision of the reconstituted Tribunal thentamed about four
pages under the heading, “Relevant Law” that wastidal to the
equivalent section in the draft decision. Under tleading, “Country
Information” the reconstituted Tribunal includedparagraph taken
from the draft decision which concerned informatwmistained by the
Department in March 2007. The decision of the mstituted Tribunal
then contained about two pages of additional cqunformation.

The section of the decision of the reconstitutedbuital headed,
“Findings and Reasons” occupies about six pagémui85% of those
pages are identical to the equivalent section endtaft decision. The
identical parts include the whole of the subsestioheaded,
“Nationality”, “Well founded fear of persecution ilmaq”, “Right to
enter and reside in a third country”, “Well foundeer of refoulement
from third country”, “Conclusions” and “Decision”.
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27.

28.

29.

30.

31.

32.

The only section of the “Findings and Reasons” pathe decision of
the reconstituted Tribunal that is in any way diéf®@ from the
equivalent part of the draft decision is the sectlreaded, “Well
founded fear of persecution in the third country®bout 20% of that
section of the decision of the reconstituted Treaduconsists of new
words and includes one finding that differed frdme findings in the
draft decision. The new words constitute two pdlagraphs, two half
paragraphs and eight additions to sentences.

In the draft decision, the teasing and minor a#teonis experienced at
school by the child applicants were said to not @mdo serious harm
or systematic and discriminatory conduct. The msttuted Tribunal,

in one of the additional full paragraphs, acceptet the teasing and
minor altercations, as well as systematic depivatf housing and

other amenities, could amount to serious harm a¢atiag persecution.

However, the reconstituted Tribunal considered that Netherlands
would provide adequate protection to the applicants

The other full paragraph in the decision of theoretituted Tribunal
also concerned adequate state protection beinglabieito the
applicants in the Netherlands and included sometcpunformation
sourced and reproduced by the reconstituted Tribuna

One of the additional half paragraphs in the denisiof the
reconstituted Tribunal noted that family supportswavailable to the
applicants in Australia but noted that the Conwantiloes not allow
asylum seekers to decline refuge in a country ksxaf personal
preferences.

The second additional half paragraph in the detisaf the
reconstituted Tribunal noted that the testimonyualtbe identity of
those involved in certain attacks indicated that #Hpplicants were
uncertain of the perpetrators’ identities. It afsmied that the attacks
were not state sanctioned given that the authsriissisted the
applicants to relocate to a safer area. The additimade by the
reconstituted Tribunal to eight sentences addeutyclout did not add
any substance.

In these circumstances, the applicants argued theatreconstituted
Tribunal had misunderstood its task or failed tm its mind to its task.
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33.

34.

35.

The applicants relied on the decision #lung v Minister for
Immigration and Multicultural Affaird2000] FCA 1562 at [7] where
Katz J said that:

the RRT would err if, in its review of the delefmtiecision in a
particular case, it gave weight to the delegate&cision in
arriving at its own decision. It further follows) my view, that
the RRT would err if, in its review of the dele{mtiecision in a
particular case, it found a certain fact to exisecdause the
delegate had earlier done so. In either event,RRI would be
said to have committed an error of law ....

The error in Aung was said to be either taking into account an
irrelevant consideration or misconstruing s.41thefAct.

The first respondent submitted taingwas distinguishable because it
concerned giving weight to the delegate's deciaimhmaking findings
because the delegate had done so. The presentdiifferent, in the
first respondent’s submission, because it concénesreconstituted
Tribunal adopting the findings of the Tribunal a@stfconstituted.

| accept that submission. It is obvious that thdbunal when
reviewing a decision of a delegate would not priypedfil its task if it
simply accepted the delegate’s findings or gaventiveeight. The
reconstituted Tribunal does not review the decigibthe Tribunal as
first constituted. Rather, the reconstituted Tniducompletes the task
of the Tribunal as first constituted. Section 4#2the Act expressly
authorises the reconstituted Tribunal to “contitménish the review”.

The applicants also relied on the decision of Blilh NAQZ of 2002 v
Minister for Immigration and Multicultural and Ingenous Affairs
(2003) 200 ALR 662 at [89] which states as follows:

The appellants’ last submission was that the trddwwommitted a
jurisdictional error when it failed to take into egunt relevant
information, namely the decision of a previousunrhl and of a
minister's delegate that the male appellant was itzen of
Bangladesh (rather than India). With respect to tppellants’
submission, the tribunal function is to provide kgnts for
protection visas with de novo review of an unfaable decision
of the minister's delegate. The tribunal is therefaot required to
take into account factual findings by a previoubunal or by the
minister's delegate. Infact overt reliance on sugtevious
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findings of fact by the deciding tribunal may vergll amount to
taking it taking irrelevant considerations into acmt: NANX v
Minister for Immigration and Multicultural and Ingenous
Affairs [2003] FCA 734; BC200303854 per Gyles J;llds v

Minister for Immigration (1981) 36 ALR 598 at 6038 FLR 407
at411-12 ; 4 ALD 198 at 201-2 per Fox, Deane arudlikig JJ;

Aung v Minister for Immigration and Multiculturalff&irs [2000]

FCA 1562; BC200006624 at [4]-[7] per Katz J. Thepapants
have therefore failed to make out this ground qdes.

36. However, that case is distinguishable. It concerm®mpleted review
by an earlier Tribunal rather than an incompletigeng as occurred in
the present case. The distinction is made cleahéydecision of the
Full Court of the Federal Court ldu v Minister for Immigration and
Multicultural Affairs (2001) 113 FCR 541 at [38] to [40]:

On the contrary, what is provided in s 422 is suglige against
the right to a second invitation asserted by theealants. The
Parliament has expressed the reconstituted Tribsr@bligation
as being "to continue to finish" the review. Thdinary meaning
of those words does not suggest that the Tribuaéquired to
repeat steps of the review process. To "finish" maegshorter
Oxford English Dictionary):

"to bring to an end, to go through the last stade..oto
bring to completion, to complete ... to deal withdspose
of the whole or the remainder of ... to perfecally or in
detail."

[39] To "continue" means (Shorter Oxford Englishciionary):
“"to carry on, keep up, persistin ... to keep @tain ... to take up
(a narrative, etc); to carry on in space, successio@r
development.”

[40] The phrase "continue to finish" simply requires the
reconstituted Tribunal to undertake what remainsbé&done in
the review without interrupting the process, wigpleking up and
carrying on the steps that have already been taken.

37. The applicants also relied on the decisionHaluba v Minister for
Immigration and Ethnic Affairg1995) 59 FCR 518 at 529. In that
case, Beazley J said that:

Procedural fairness requires a decision-maker toplgpan
independent mind to the application subject of auilsiative
action. ... A decision maker may have regard to addpt, if
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38.

39.

40.

41.

thought appropriate, the reasoning of some othesqe involved
in the administrative process. Thus a decisiongenagould

accept the reasoning of an officer whose functtomad been to
provide a recommendation and could adopt verbasimch report
or recommendation, provided at all times that tlezision was
the independent decision of the decision makeris Thse is
different. The second decision-maker’s task wasaie a new
determination.

That passage does not assist the applicants. slinetathe task of the
reconstituted Tribunal to make a new determinatitirvas the task of
the reconstituted Tribunal to finish the determimatbegun by the
Tribunal as first constituted. In any event, Begzl made it clear that
it is not an error to adopt verbatim the reasorahg@nother, provided
that an independent mind is brought to the process.

In my view, the reconstituted Tribunal did bring iadependent mind
to the review. That is demonstrated by the faua$ the reconstituted
Tribunal:

a) sent a further s.424A letter,

b) conducted a further hearing;

c) cited extensive additional country information;

d) incorporated the further material in its reasonsdfecision;

e) made one finding that was completely differenthte finding on
the same matter made by the Tribunal as first d¢oted; and

f)  clarified and improved upon eight sentences takem fthe draft
decision.

These matters indicate that the reconstituted mablooked carefully
at the draft decision, accepted most of it, butsabered that further
information and a further hearing were required] aonsidered that
the draft decision on one point was wrong. Thisny view, indicates
that the reconstituted Tribunal brought an indepabdnmind to the
review.

Having brought an independent mind to the reviéwas sensible and
practical for the reconstituted Tribunal to utiligee bulk of the
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wording of the draft decision. The alternative \abliave required the
reconstituted Tribunal to rewrite about 20 pagea dfaft decision with
which it entirely agreed, as well as adding certparagraphs and
words by way of improvement. The alternative wouldt have

produced a review that was economical and quickegsired by the
Act.

42. Moreover, s.422 of the Act expressly authorisesThieunal to have
regard to “any record of the proceedings of thdenevmade by the
Tribunal as previously constituted”. | accept tirst respondent’s
submission that the “record” includes a draft decis Accordingly,
ground 3 is not made out.

Conclusion

43. As none of the grounds of review has been madetatapplication
must be dismissed with costs.

And | certify that the preceding forty-three (43) paragraphs are a true
copy of the reasons for judgment of Riley FM

Associate: Catherine Wilson

Date: 3 April 2008
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