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ORDERS

(1) The application made on 17 March 2010, and ameode&lJune 2010,

is dismissed.

(2) The applicant to pay the first respondent’s costsirs the amount of

$6,500.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT SYDNEY

SYG574 of 2010

SZ0GB
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application made under s.476 of Rhgration Act 1958
(Cth) (“the Act”) on 17 March 2010 and amended odude 2010
seeking review of the decision of the Refugee Revieibunal (“the
Tribunal”) made on 12 February 2010, which affirnied decision of
the delegate of the Respondent Minister to refupeotection visa to
the applicant.

Background

2. The applicant is a national of the Peoples RepuwdjliChina (“China”)
who arrived in Australia on 22 October 2007 ashbkler of a student
guardian visa. She applied for a protection visal@nAugust 2009.
(See Court Book — “CB” - CB 1 to CB 26).
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The Applicant’s Claims To Protection

3.

The applicant’s claims were initially set out irsi@atement attached to
her protection visa application (CB 27 to CB 32A)e&laimed to fear
persecutory harm in China because of her religion.

She claimed to have become active in local chuatlvines. While
distributing religious materials in the month b&f&hristmas 2006 she
was involved in a road accident. The police fouhe teligious
materials. As a result she was detained and misttedder family
secured her release on bail. She claimed thatdfiereshe was “black
listed” as a member of an underground church.

She claimed that on 19 October 2007 the policeethachurch service
at her home. She escaped. But the police discowreavas the owner
of the home. She was served with a summons. Sdeafld went into
hiding.

She had previously been issued with an Australtadent guardian

visa. She purchased an airline ticket and cameustrAlia.

She avoided “contact” with others in Australia. DigrEaster 2009 she
met a fellow believer at a Church in Flemington whade relevant
inquiries and told her that she could apply for@gction visa.

The Delegate

8. Amongst other matters, the applicant submittedtarlérom a Catholic
priest in support of her claim to have attendedrdmun Australia
(CB 59).

9. The applicant attended an interview with the ddiegaon
2 November 2009. The delegate refused the apmitation
11 November 2009 (CB 64 to CB 80).

The Tribunal

10. The applicant applied for review to the Tribunal d®ecember 2009

(CB 116 to CB 119). On 23 December the Tribunat ken two letters.
The first invited her to attend a hearing scheddite® February 2010
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(CB 121 to CB 122). The second invited her commentsformation
which the Tribunal said would be the reason orra plathe reason for
affirming the decision under review (CB 123 to CB6)L A second
similar letter was sent on 24 December 2009 (CBtth2ZB 130).

11. The Tribunal found the applicant “..to be completely lacking
credibility.” ([64] at CB 187). It found the app&aot to have been “...
often evasive and unresponsive to its questiorad,ttie Tribunal was
required to repeat questions many timedefore any meaningful
response could be elicited...” The Tribunal noted 8te appeared to
have “... memorised her statement and often recited ispeetive” of
the questions asked and that she had difficulfyraviding information
about matters not contained in her statement.

12. The Tribunal found that the delay in applying fopm@tection visa in
Australia demonstrated that she did not fear petsatin China ([65]
at CB 188 to [69] at CB 189).

13. The Tribunal had “considerable concerns” about hebility to
provide “a coherent description of the events in@&heven taking into
account her nervousness and limited education”] (ff0CB 189). It
found further inconsistencies in her evidence ([21]CB 189). The
Tribunal found that the applicant had shown minirkabwledge of
Catholicism ([72] to [74]).

14. It also found that a police certificate showing $fa& no convictions
which she had provided to obtain her visa for Aalsr was
inconsistent with her claim to have been blacktig{@5] at CB 190).

15. Further, that she had fabricated her claims as thkyed to claimed
events in China and therefore, found there waseab chance she
would be persecuted if she were to return due wharg that was said
to have occurred prior to her departure ([77] t8][@ CB 190 to
CB 191).

16. The Tribunal accepted that the applicant had a#éndhurch in
Australia. But disregarded this conduct becauss.91R(3) ([79] to
[80] at CB 191).
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Before the Court

17. The amended application contains two grounds:
“1. The Tribunal failed to comply with s 425 of thet
Particulars

the applicant was denied a ‘real and meaningful’
opportunity to participate in the hearing and tovieaher
evidence fairly assessed by the Tribunal in thbtlof her
diagnosed mental impairments.

2. The Tribunal wrongfully disregarded the applitaconduct in
participating in Church activities in Australia ireliance upon
s 91R(3) of the Act as that section had no appbeoato that
conduct because the Tribunal was not engaged irhancof
reasoning leading to a determination in favour loé tapplicant
which was based in whole or in part on inferencesash from
that conduct”.

18. At the hearing before the Court Mr Godwin of coursgmpeared for the
applicant. Mr Reilly of counsel for the First Reggent.

19. Mr Godwin sought to have read into evidence thdiegqpt’'s affidavit
of 9 June 2010 which annexed a letter from a coasupsychiatrist.
He relied on s.69(1) of thevidence Act 1998Cth) (‘Evidence Act’)
to submit that the letter was admissible and reteto various parts of
the Tribunal's decision record to support a contenof relevance. The
letter asserts an opinion that the applicant ssif(yrmptoms of post
traumatic stress disorder and major depression.

20. In support of the admissibility aspect | was reddrito Stankowski v
Commonwealtfi2003] NSWSC 1022 per O’Keefe J especially at [b] i
support of the proposition that a psychologistjgont can form part of
the business records of that psychiatrist. FurtioeRingrow Pty Ltd v
BP Australia Ltd[2003] FCA 933 per Hely J [18] to [21] in suppoft 0
the proposition that s.69 of thievidence Acis capable of operation
even where the asserted fact is an opinion. Thexgfmaking the
doctor’s report in the current case admissible.

21. Ultimately, no authorities were put in oppositionthe Respondent.
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22.

Given the state of the authority presented | wdaddnclined to agree
that the document is admissible in the current c@sea business
document. However, for the reasons set out belal@ats not assist the
applicant.

Consideration

Ground 1

23.

24,

25.

26.

27.

Ground one asserts that the Tribunal failed to dgmijith s.425 of the
Act, in that the applicant was denied a real andmmggful opportunity
to participate in the Tribunal hearing and to h&ee evidence fairly
assessed because of her mental impairments.

The applicant’s argument is that the Tribunal madeadverse finding
as to the applicant’s credit. This was the princneason for affirming

the delegate’s decision. This finding was basedhenview taken by
the Tribunal of the applicant’s evidence. In partée that her evidence
was confused and lacked coherence.

The Tribunal was aware that the applicant had @dinm a written
statement that she was forgetful because of thespre of losing her
business in 2006 and suffering a mental breakdavtheatime which
in turn resulted in poor memory. (See item 11 at ZB and [28] at
CB 175).

The argument however, is that the Tribunal was aeare of the
applicant’'s psychiatric condition as it was saidctise from the events
of 2006. (The road accident and subsequent detentp the
authorities). That the psychiatrist’s report retbkeer symptoms of post
traumatic stress disorder and major depressiomcttireo her religious
persecution in 2006 and the events following. Tdé@ort was prepared
and dated after the Tribunal’'s hearing and theesfmt available to the
Tribunal. (Date of report: 30 April 2010, date ofedring:
9 February 2010. For that matter it post-dateditite of decision.)

In short, the applicant’'s attack is that if thebOmal had been aware
that the applicant was “psychiatrically ill”, th#tis would have been
relevant to its assessment of her credibility darvdoiuld have needed to
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take this into account. The failure to do so amsuwt a failure to
comply with s.425 of the Act and therefore is agdictional error.

28. The applicant relies on the following authorities.

29. First, Minister for Immigration & Multicultural & Indigenas Affairs v
SCAR2003] FCAFC 126 (SCAR) per Gray, Cooper and Selway JJ:

1) (At [25]) The facts in that case as found were thatapplicant was
not in a fit state to represent himself before frdunal. The
Tribunal did not know this. There was nothing beftie Tribunal
that should have alerted it to this.

2) (At [37]) “... it is also clear that s.425 of the Act imposes an
objective requirement on the Tribunal. The statutobligation
upon the Tribunal to provide a “real and meanirgfalitation
exists whether or not the Tribunal is aware of thetual
circumstances which could defeat that obligation...”

3) (At [40]) The findings by the Tribunal in that caae to credit were
critical to the ultimate conclusion. They were lthge part on its
conclusion that the applicant’s answers to questiaere vague.
The psychologist’s evidence gave a possible explandor that
vagueness. The unfair process may well have atfedte
conclusion reached by the Tribunal.

4) (At [41]-[42]) The Tribunal had therefore not conaal with the
obligation under s.425.

30. The submission was that the circumstances of themucase mirror
those iINSCARand the direction of the Full Court in that casestrhe
followed.

31. Second,Minister for Immigration & Citizenship v SZNV\2010]
FCAFC 41 (‘'SZNVW) per Keane CJ, Emmett and Perram JJ:

1) At [37] per Keane CJ: “..Nor was this a case where the integrity
of the hearing under s.425 was subverted by a vedngen
appreciation on the part of the Tribunal that tlespondent’s
presentation of his case might have been advesestdgted by an
impaired mental state of which the Tribunal waswetls.”
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2) At [84]-[86] per Perram J:

“[84] The present case comes then with two diftiesl The first
is the fact, agreed by both parties, that the reslemt’s disability
was somewhat less in extent than that which adticthe
applicant in SCAR; the second, that the responslempairment
would not have prevented him, at least at a themaklevel, from
seeking evidence of the impairment’s existenceutdopfore the
Tribunal.

[85] ... Less tangentially, in the related field wihideals with the
effect of substandard translations on the Tribushbakarings, it is
accepted that translation problems will result infailure to

conduct a review both when it is possible to say the applicant
has, in substance, not given evidence (Singh v skéinifor

Immigration and Multicultural Affairs [2001] FCA I®; (2001)
115 FCR 1 at 6 [27] per the Court; Perera v Ministéor

Immigration and Multicultural Affairs [1999] FCA 50 (1999)

92 FCR 6 at 17 [21] per Kenny J) but also, more amantly,

when errors made by the translator were materialatverse
conclusions drawn by the Tribunal (Soltanyzand widder for

Immigration and Multicultural Affairs [2001] FCA 8B at [18]

per the Court; cf. Appellant P119/2002 v Ministeor f
Immigration and Multicultural and Indigenous Affairf2003]

FCAFC 230 at [18] per Mansfield and Selway JJ).

[86] Thus the Tribunal may be held to have condidicte review
in a variety of circumstances falling short of cdete incapacity
on the part of an applicant to conduct a hearing...”

32. By analogy, in the current case the psychiatriclence was sufficient
to say that if the Tribunal had been aware that dpplicant was
psychiatrically ill, it was of such relevance tithe Tribunal would
have needed to take it into account in making #seasment of
credibility.

33. Third, SZNCR v Minister for Immigration & CitizensH010] FMCA
45 per Scarlett FM (at [118] to [125]). In that eddis Honour found
there was no evidence that the Tribunal was awatbeoapplicant’s
psychiatric illness. He applied the relevant reasprof Smith FM in
SZIWY v Minister for Immigration & Citizenshjp007] FMCA 1641
(“SZIWY) to the effect that had the Tribunal known of thelaant’s
medical or mental state, it was probative thatould have materially
affected its evaluation of credibility. In theserccimstances the
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34.

35.

36.

37.

38.

applicant was denied a proper opportunity to giwedence. The
requirements of s.425 of the Act were not met.

The argument therefore, was that as the circumssan€ the current
case are materially similar | should follow ScarlEM and also find a
failure in relation to s.425.

| do not accept that the Tribunal fell into juristlonal error for the
following reasons.

First, as to the opinion in the letter from the switant psychiatrist:
“ Opinion and Management

[The applicant] is suffering symptoms pést-traumatic stress
disorder and major depression in the context of her religious
persecution in 2006 and difficulties subsequentigoentered in
fleeing China, being in Australia and facing uneanties of her
refugee status application.

| concur with your choice of Avanza and | explairtednher its
benefits and possible side effects. | further sstpgea dosing
between 30-60mg pending on her tolerance and respan
future weeks and prescribed PRN Temazepam in baseas not
able to tolerate Avanza.

| intend to continue seeing [the applicant] if Skeable to attend.
Otherwise she should receive counselling from psggsts or
from the Transcultural Mental Health Centre. If heterance to
Avanza is unsatisfactory, a course of Lexapro betwbhe doses
of 10-40mg with aid of PRN Temazepam would be daita
options for both her PTSD and depressive symptoms...”

Mr Reilly submitted that this opinion was basedvamat the applicant
herself had told the psychiatrist. The psychidsrigpinion is based on
facts provided by the applicant, which the Tribuhall found not to
have occurred.

Mr Reilly referred to what he described as the calium averted to in
NAMJ v Minister for Immigration & Multicultural & ndigenous
Affairs (2003) 76 ALD 56 per Branson J, especially at [48at is the
observation that it was unlikely that s.425 refbecan intention that the
Tribunal could not proceed with a hearing becaude some
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39.

40.

41.

42.

43.

44.

45.

SZOGB v Minister for Immigration & Anor [2010] FMCA4B

psychological stress condition on the part of thgliaant. (See also the
reference iIr6ZNVWat [33]).

The submission was that where the psychiatristigiop, as in this

case, is based on facts found by the Tribunalmbatie occurred, then
the opinion should be given little weight. Mr Rgillid not refer to any
authority to directly support this proposition.

In any event, in the current case the answer irvieny is to be found

in the opinion itself. It is not correct, as wasbsutted, that the
psychiatrist was not aware that the applicant weeskiag refugee
status. Such an awareness is plainly expresséxe ifirst sentence. But
beyond that there is nothing in the report as aleyhwor the “opinion”

that says anything about the applicant’s capaoityite evidence to the
Tribunal at the hearing.

The relevant test as | understand it (see furtbaw) is the capacity or
fithess to give evidence at the Tribunal hearingabher the incapacity
such that the opportunity is not meaningful.

Even if the psychiatrist's opinion were given wdigit says nothing
more than as at 30 April 2010, well after the hegrthat the applicant
was suffering symptoms of post traumatic stressrdexr and major
depression. It is true that this was said to diiisehe context” of her
religious persecution in 2006. But the report ierdi as to when it
actually arose.

It is also true that the psychiatrist reports omgioms of depression in
the last three to four years. But plainly this weessed on what the
applicant had told him. There is nothing to sugdleat this was based
on his own, or any other actual medical observation

It is also clear that there is nothing in the répor say how these
symptoms affect the applicant’s capacity to functgenerally. The
report was not prepared for the purposes of asgpfse impact of the
applicant’s condition on her capacity to managepitesentation of her
case to the Tribunal and, more particularly, thpaot of how and what
she said to the Tribunal.

What is clear on the applicant’s evidence before @ourt, is that in
March 2010 she sought treatment from a general gakgractitioner
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who then referred her to the psychiatrist who wibie report. All of
this occurred after the hearing and after the ngakihthe Tribunal’s
decision.

46. Mr Godwin asks the Court to draw an inference that reported
medical condition existed at the time of the haarikven if that
inference were to be drawn, what is missing ingpplicant’s evidence
is that even if she had such conditions, that @ifégcted her capacity
to give her evidence, and further, that the le¥ehes affect was such
as to make the opportunity offered at the Tribungring meaningless.

47. It may be equally open to draw an inference thatirfta seen the
Tribunal’'s decision record, the applicant went toese medical
professionals told them certain things in the hopexpectation that a
report would be written that would “explain” whéuet Tribunal saw as
the deficiencies in her evidence.

48. This inference may be supported by the psycholegmiting that
although the general practitioner had prescribethcemedication, she
still had not started taking the medication at eshonth later when
she saw the psychiatrist.

49. Of course there may be other explanations for Bus.that is the point.
| do not draw such an inference, because the atatestrength of the
evidence would render it unsafe to do so. As in thse of the
inference that the applicant seeks to raise.

50. So | do not raise this point other than to illusréghat this Court can
only proceed on the evidence provided. While ofrseunferences can
be drawn from evidence, and quite often are, safdrences cannot be
conjured out of mere speculation.

51. It is in this sense therefore that | find that evkthe psychiatrist’s
report is accepted on its face, even if weightvemgto it, and even if it
Is accepted that the applicant was suffering tpented symptoms and
condition at the relevant time, there is nothingthe report nor any
other evidence to say what impact, if any, this bader capacity and
presentation at the Tribunal hearing.

52. The Court bears no expertise in psychiatry or thgaict of psychiatric
conditions. But even if it did, this would not ke the applicant from

SZOGB v Minister for Immigration & Anor [2010] FMCA4B Reasons for Judgment: Page 10



the burden of providing evidence to support, evemly inferentially,
the contention raised in her pleading.

53. There is nothing in the applicant's own evidencet imdeed in the
report, to support on the balance of probabiligegen an inference that
the symptoms presented to the psychiatrist hadkven could have
had, an impact on the conduct of the hearing, sgcto deprive her of
a meaningful opportunity before the Tribunal sushiareveal a breach
of 5.425.

54. The applicant relies 08CAR.In my view there is an important factual
difference between what was found in that case #m&d current
circumstances.

55. In SCARthe applicant was in immigration detention at thatemal
time. The facts as found by the primary judge imedl the
circumstances that the applicant in that case wé&smed of his
father’s death four days before the Tribunal hegrive sought medical
treatment in the period before the hearing, and wes given
medication. (SeSCARat [12] to [14]).

56. Importantly, in evidence was a letter from a psyobst at the
immigration detention centre at which the applicarg#s held. The
letter reported the psychologist’s observationghef applicant on the
day of the hearing itself. This is not the case tie present
circumstances.

57. Further, and also of importance in the evidentieoptext, was that
based on this first hand observation the psychstogias able to
professionally opine that the applicant: “... wasna condition to
handle this interview” (in context the Tribunal heg). The opinion
continues: “... Not only was he totally unable tonthiclearly, but he
was quite unprepared as he did not even know wdnaitdvas...” (at
[12]).

58. The Full Court inSCARconsidered the question of whether or not the
Tribunal’'s decision was affected by jurisdictior&ator based on the
following facts determined by the primary judgdhat case (at [25]):
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59.

60.

61.

62.

63.

64.

(@) The respondent was not in a fit state to repmeshimself
before the Tribunal;

(b) The Tribunal did not know that he was not ifitastate to
represent himself;

(c) There was nothing before the Tribunal that stiobave
alerted it to the respondent's condition”

The state of the applicant’s evidence before therQmow in my view
does not permit such, or similar, findings of facbe made.

As Mr Godwin himself described in submission,S€AR “... There

was contemporary psychological assessment...”. Therao such
“contemporary” evidence before the Court in therenr case. The
nature of that assessment was directly focussedonbt on the

applicant’'s mental and emotional state, but diyeapplied as to how
that state affected the applicant’s capacity te@mehis evidence.

The Tribunal's assessment of the applicant's ewadeim SCARwas
described as *“vague and confused...”. This echoes dineent
circumstances, albeit the Tribunal, if the curreste went further. But
it was the state of the evidence before the primadge that enabled
the finding to be made that the “applicant” in tbase “... was not in a
fit state to represent himself...”.

In my view the applicant in the current case hasacbieved this level
of evidence in support of the stated contentions T¥ant of evidence
means that whether or not the Tribunal was capablenowing that

she was not in a fit state is irrelevant. Withowtablishing the

applicant’s state of unfitness in the evidentiaense, there is nothing
for the Tribunal not to know.

Further, the finding irSCARthat in that case there was nothing before
the Tribunal that would have alerted it to the agpit's condition,
does not quite hold in the current circumstances.

It is true that there was no evidence before thlileuhial such as to alert
it that the applicant suffered from post traumaticess disorder or
major depression.
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65. But unlike as inSCAR,there was some evidence before the Tribunal
that went directly to the applicant’s state to esent herself to the
Tribunal and her capacity to do so.

66. In her statement attached to her protection vispliGgiion, the
applicant stated that following a business disattatr had occurred to
her family in 2000 she had suffered distress aiad tiis: “... almost
had driven me to the total nervous breakdown.” @ZB7.)

67. There is nothing before the Court to challenge dbeuracy of the
Tribunal’'s report of what the applicant told theledmte at the
interview on 2 November 2009. During the courséhat interview the
applicant explained her inability to name the sawats of the
Catholic Christian faith as arising from her ilidey and that: “... Her
brain cannot remember” (CB 171.10).

68. The Tribunal wrote to the applicant pursuant t@®4Al(see CB 127 to
CB 130). Amongst other matters, the applicant wsk®@ to comment
on the limited level of knowledge of ChristianitgdaCatholicism that
she had displayed to the delegate. The relevandheoTlribunal’s
decision was explained that it may cause the Tabtm find she had
not been truthful in her claims of religious corioa and practice and
that this could lead to an adverse finding as tachedibility (CB 129).

69. The applicant responded by way of statutory detitaramade on
18 January 2010 (CB 139 to CB 145) and a commuaitaent to the
Tribunal on 20 January 2010 (CB 146 to CB 148).

70. In the declaration the applicant sought to explaat her difficulty was
that she was illiterate and could not read the éBildlhat she was
forgetful because of the business setback in 26f@vever in this
declaration her position changed from what she pvadiously said
and she asserted that she had actually sufferedeatal breakdown”
in 2000 and “... since then my memory has not beety g®od”
(CB 140.10).

71. In her response of 21 January 2010 she explaineshaleility to name
the Catholic sacraments to the delegate in theovatly terms
(CB 146):
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72.

73.

74.

75.

76.

77.

78.

“6 — Because at that moment felt head ache, it passed so
many years, these matters has not been solved, sl weay
stressed and nervous, | unable to express my armeoperly...”

She further explained her difficulty before the edglte as being
because she was “nervous and upset” as beingdaaad “scared” by
Government officials (CB 141.5).

There is no transcript of the Tribunal hearing widence before the
Court. This leaves the Tribunal’'s account of tharhmg in that sense
unchallenged before the Court as to what may otiservhave
happened.

This account reveals that the Tribunal variouslg gmoperly noted
with the applicant that it had difficulty with hanswers. For example:
evasive (at [39]); that her answers had the appearaf being
memorised (at [40]); her difficulty in answeringt (g#0]-[41]); not
answering the question posed (at [42]).

To the extent that the applicant provided an exdlan it was again
said to be because of her education and “becatesavak nervous”.
She described her brain as “muddled” (see, for @amat [50], and
also at [52]).

A number of matters need to be noted. First, unéikeit appears in
SCAR,the applicant herself gave evidence to the Tribdhat her
inability to satisfactorily answer the Tribunal'and the delegate’s)
guestions was because, at least in part, also katainand emotional
state.

Second, while not said to have arisen from the &sven 2006, the
applicant had previously suffered a “mental breakadobecause of
events in 2000. While clearly this was not exprddseterms of “post
traumatic stress disorder” or “major depressiong, applicant’'s mental
and emotional state in the context of her capatmtysatisfactorily
answer the Tribunal’'s questions was squarely pthadlribunal by the
applicant herself.

Third, the question arises as to why on 30 April@Qhe applicant
gave the psychiatrist an account which linked brss and depression
to the events in 2006 and not 2000, yet before Thbunal on
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79.

80.

81.

82.

83.

12 February 2010 she linked the beginnings of hental breakdown
and nervous disposition to the events of 2000.

This illustrates the problem with the state of édwdence presented by
the applicant to the Court. There is nothing befitve Court to show
whether the applicant told the psychiatrist of imemtal condition prior
to 2006.

But even putting this to one side, what emergethas unlike as in
SCAR while the Tribunal may not have known of the |Bec
description subsequently given to her conditionthoy psychiatrist, it
knew that the applicant claimed to have sufferedeatal breakdown,
was of a nervous disposition and that this was, sitkast in part, to
explain the deficiencies in her answers to theurrdd's questions.

The claims by the applicant in this regard were enatviously by a
non-medical lay-person. In context, the Tribundgpaa lay-Tribunal,
would have understood that, in answer to its corxesbout her
evidence, the applicant was asserting some memal eanotional
disability. Whether or not the Tribunal understoiis as stress or
depression, it is not correct to say there wasingthefore the Tribunal
that would have alerted it to the applicant’s claghtondition.

The distinction withSCARcan also been seen in that the Tribunal
addressed this issue and was not persuaded thptowided a
satisfactory explanation for the deficiencies im beidence. If there
was more to be put to the Tribunal in this regahneén the applicant,
having been alerted to the Tribunal’s concerns, dragle opportunity
to have provided further support for her case.

The applicant was not alone in Australia. She head ddult son in
Australia who had been here for some years. Shefritts at her
church. All of whom could have assisted her intingi the doctor she
ultimately consulted. The applicant's evidence tise had not
consulted a doctor from her time of arrival to ttete of the Tribunal
hearing remains unexplained and somewhat inexpédélshe herself
recognised at least, as at the time of the makirgeoapplication for a
protection visa (17 August 2009), that she had tetthbeen driven “to
the total nervous breakdown” (CB 27.6), and thag s¥as “quite
depressed” (CB 30.1).
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84. The applicant also relies on what was sai®#&NCR particularly with
reference to [123] to [125] of that case:

“[123] In my view, the decision in SZIWY is relevao the
present case and, with respect, | find his Honoweasoning
persuasive.

[124] Had the Tribunal been aware of the applicanthental
state, it may have formed different conclusions uabbis
credibility. It was the Tribunal's adverse view thie applicant’s
credibility that was the primary reason for its dgon to affirm
the delegate’s decision.

[125] In my view the applicant was denied a propgportunity
to give evidence and present arguments due to higahstate
and, consequently, the requirements of s.425 ofAtlichave not
been complied with. For this reason, and for thdufa to

consider relevant material as set out in [87] aboVdind that
jurisdictional error has been made out.”

[SeeSZIWYper Smith FM.]

85. In light of what was said by Keane CJSZNVW with whom Emmett
J agreed (at [49]), it is no longer open to thisu€do adopt the
reasoning that informed FM Scarlett’s conclusion.

86. In SZNCRHis Honour was persuaded by the reasonin§4mWY (at
[123]) for the proposition that in circumstancesend the Tribunal’s
decision was arrived at as a result of an adveesdihility finding, and
there was a relevant medical condition not knownthe Tribunal,
where if it had been known to the Tribunal it mayé led the Tribunal
to form a different conclusion about the applicatedibility, that this
absence of knowledge leads to a failure to complyh wthe
requirements of s.425 of the Act.

87. | agree with submissions by Mr Reilly that thiseliof reasoning was
essentially the reasoning of Smith FM 8ZNVWwhich was the
subject of the appeal before the Full Court. Reagpnvhich was
overturned on the appeal.

88. In resolving the current matter, it is to the reasg of Keane CJ with
whom Emmett J agreed that | am bound to look. Wieaitdifferences
in the reasoning of Perram J the applicant seekglyoon does not
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89.

90.

91.

92.

93.

94.

95.

assist, as | am quite clearly bound by the reagpoira majority of the
Full Court.

| understand that reasoning relevantly to be thatstarting point for
such consideration is s.425 itself. It is any bheat that section that
gives rise to jurisdictional error.

The question is not simply whether or not the aygplt suffers from
any psychological condition that was not knownh® Tribunal such as
the Tribunal may have come to a different conclusabout the
applicant’s credibility, but whether there is ewide that the applicant
was denied a “real and meaningful” opportunity toesgnt her
evidence.

The fact that a Tribunal is unaware of the existeotca psychological
condition, or as in the current case, the extentexact medical
description of that condition, is not sufficient a@felf to meet the
relevant test as explainedSZNVW

Nor is the fact merely of the existence of a cartpsychological
condition sufficient.

What is required is evidence that links the psyobiglal condition to

the applicant’s presentation at the hearing, sheh & finding can be
made that the applicant was at the relevant tinsabdied to such an
extent that she was not able to give evidence, anguestions or make
rational decisions about the conduct and presentati the case before
the Tribunal.

In the current case the evidence presented doesstablish such a
link. Relevantly | note what Keane CJ said at [34]:

“... To say only that it is possible that a differemw might have
been taken of the respondent’s credibility had maofermation
been made available to the Tribunal as to his pshadical
problems is to fall short of demonstrating that thspondent was
denied a ‘real and meaningful’ opportunity of gigiavidence and
presenting arguments in support of his applicatidn...

Mr Godwin also relied on the last sentence at [B7]Keane CJ's
judgment:
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“... Nor was this a case where integrity of the hagriunder
s 425 was subverted by a want of an appreciatiothenpart of
the Tribunal that the respondent’s presentatiorhigf case might
have been adversely affected by an impaired mesitk of
which the Tribunal was oblivious.”

96. First, in the current case it is not true to sast tthe Tribunal was
unaware of the applicant’s claimed mental and ewnati state. (See
above.)

97. But far more importantly, even if it had been unesyahe sentence
relied on by the applicant does not support the@sidion contended
by the applicant now. When read in context of thére judgment,
even if just read in context of [37], this sententeny respectful view
does not stand for the proposition that a hearimgyant to s.425 is
subverted simply because the Tribunal did not kntwat the
applicant’'s case may have been adversely affegtesbime mental or
emotional impairment.

98. If nothing else, this is what was put 82NCR relying on the same
reasoning irtSZNVWat first instance. Reasoning which was clearly not
accepted by the Full Court (per Keane CJ and Emiett

99. In all, therefore, given the absence of evidencestpport the
proposition that the applicant's mental and ematictate was such as
to render her incapable of meaningfully participgtin the hearing,
ground one is not made out.

Ground Two

100. In ground two the applicant asserts that the Tmbumisconstrued
s.91R(3). That misconstruction affected its appnoiacthe applicant’s
conduct in Australia, which led it to fall into jsdictional error.

101. The applicant provided to the Tribunal a letternirthe Columbian
Mission Institute in Australia which stated thaé thpplicant had been
attending a Christian Initiation Program and “Cls@eCatholic Mass”
at a church in Australia since 13 July 2008 (CB 59)

102. The Tribunal accepted that the applicant had agéndhurch in
Australia ([80] at CB 191):
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103.

104.

105.

“Nevertheless, the Tribunal accepts that the amlichad been
attending a church in Australia. The Tribunal foutitat the
applicant was not a person of credibility and thete had no
involvement in, and no commitment to, Christianiéyd
Catholicism in China. The applicant has not saddfthe Tribunal
that she engaged in religious activities in Aus&abtherwise
than for the purpose of strengthening her claimbgdoa refugee.
The Tribunal disregards such conduct, as requirgé b91R(3) of
the Act.”

The applicant relies on what she now submits wad by the
High Court inMinister for Immigration & Citizenship v SZJGZ009)
HCA 40; (2009) 238 CLR 642 $ZJGV) to argue that because the
Tribunal’s analysis did not include a process @afsmning leading to a
conclusion that would have supported the applisamfaim for
recognition as a refugee, then s.91R(3) was noteer@d. Therefore it
was not open to the Tribunal to have disregardes d@pplicant’s
attendance at church in Australia.

Mr Godwin referred to the history of the introdwctiof s.91R(3) to the
Act to explain that this informed the decisionSd@JGVand what was
described as the “limitation” which was said tesarfrom the judgment
of French CJ and Bell J.

Section 91R(3) is in the following terms:

Persecution

(3) For the purposes of the application of this Awxtd the
regulations to a particular person:

(@) in determining whether the person has a walhfied
fear of being persecuted for one or more of thesoes
mentioned in Article 1A(2) of the Refugees Conwands
amended by the Refugees Protocol;

disregard any conduct engaged in by the person ustralia
unless:

(b) the person satisfied the Minister that the parsngaged
in the conduct otherwise than for the purpose of
strengthening the person’s claim to be a refugehiwithe
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meaning of the Refugees Convention as amendedeby th
Refugees Protocol.”

106. The applicant relies on [12] &ZJGMper French CJ and Bell J):

“The proposition that s 91R(3) is concerned witle fbrocess of
determination after the primary facts have beemtbdoes not
meet the textual difficulty generated by the ordmaeaning of
the word ‘whether’. However, the Solicitor-Genesadubmission
does lead to consideration of an alternative camndive, which is
to read ‘whether’ as ‘that’: not introducing alteatives, but
indicating only processes of reasoning leading téa@ourable
determination. The usage is awkward and probabRects a
misuse of the term ‘whether’ in par (a). But sucisuse is not
entirely without precedent. In this case, the gtltsd text
corrects what would be an obvious drafting erromevevhether’
to be construed according to its ordinary and natumeaning.
On the alternative construction, par (a) hypothesisthe
existence of a chain of reasoning leading to a riet@ation in
favour of the applicant where that determinationbased in
whole or in part upon inferences drawn from condergaged in
by the person in Australia. The command in s 91R{8jefore
requires that the decision-maker not apply any sabhin of
reasoning unless the condition in par (b) is s&sfwith respect
to the relevant conduct. We consider that to be ¢berect
construction. It meets the purpose of the sub-@eadnd avoids
absurd results. Upon that construction the appeadsast be
allowed.”

[Footnotes omitted.]

107. The applicant reads this part 8ZJGVas saying that the work needed
to be done by s.91R(3) is only engaged once tHauifial has formed
the view that an applicant is to be recognised ra$uayee.

108. | understood the argument to be that by substgtitie word ‘whether’
in s.91R(3) with ‘that’, French CJ and Bell J slitbbke understood as
saying that it is only in the process of deterngnihat an applicant is a
refugee that the Tribunal is required to disreghedconduct (assuming
that the conduct was engaged in for the purpos&rehgthening the
refugee claim).

109. There is no need to disregard such conduct wherdribunal was not
going to find the applicant to be a refugee in amgnt. This is because
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110.

111.

112.

113.

114.

115.

the “evil” that the legislature sought to addrassitroducing s.91R(3)
to the Act does not arise in such circumstances.

In essence | understood this historical “evil” ® that the purpose of
s.91R(3) is to stop applicants who were otherwigimgyto be given

refugee recognition from achieving such a statusbse of conduct in
Australia whose purpose was solely to strengthendfugee claims.

| do not agree with the applicant’s understandihgvbbat was said in
SZJGV

Mr Godwin reminded the Court that he was part ef Minister’s legal
representation before the High Court. It may ba assult that he has
insights into the Minister’s case before the Highu@ not available to
this Court.

What this Court does have however, is the Full Fddeourt judgment
which was the subject of the appeal, with resgeeictear words of the
joint judgment on which the applicant now reliesit lalso the joint
judgment of Crennan and Kiefel JJ, and the judgnoériiayne J in
dissent.

The relevant issue before the High CourinidGV(and for that matter

in Minister for Immigration and Citizenship v SZIX2D09) HCA 40;
(2009) 238 CLR 642eard at the same time) was whether s.91R(3)
operates to prevent, relevantly the Tribunal, froimawing on an
applicant’s conduct in Australia and the reason dongaging in that
conduct, to make adverse findings to that applisatlaims to be a
refugee. In short, whether s.91R(3) provides thatrelevant conduct

Is to be disregarded for all purposes in the reledetermination (see

in particularSZGJVat [3] per French CJ and Bell J, at [17] per Hayne
and [27] per Crennan and Kiefel JJ).

| respectfully understand the two joint judgmenrdsrélevantly stand
for the proposition that s.91R(3) does not requine applicant’s
conduct in Australia to be disregarded by the Twdduor all purposes
relevant to the review. The intent of s.91R(3) asprovide that an
applicant cannot obtain an advantage from condugéiustralia which
was engaged in solely for the purpose of strengtigetheir refugee
claims.
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116.

117.

118.

119.

120.

121.

122.

123.

| understand the reasoning of the French CJ andJBeth which the
applicant now relies, to be that when the word ‘thie€ in s.91R(3)(a)
Is read as meaning ‘that’, this means that s.9XR)3)ypothesises the
existence of a chain of reasoning leading to airimdn favour of the
applicant where such a determination is based,henet whole or in
part, from inferences taken from the conduct endagéustralia.

It is on this part of the Court’s reasoning that #pplicant now relies.
In my view that cannot be read in isolation fromatviollows in the
same paragraph. That is, the command in s.91R@Biires relevantly
the Tribunal not to apply any such chain of reasgnunless the
condition in s.91R(3)(b) is satisfied in relatianthat conduct.

Bearing in mind how the matter came before the Highrt, that is the
judgment on appeal from the Full Federal Court, thepose of
s.91R(3) does not require that such conduct beeghsded in
circumstances where it is adverse to an applicarggibility.

That is that the conduct falling within s.91R(3)edonot have to be
disregarded for all purposes in the resolutiorhefreview.

| agree with Mr Reilly that the reasoning in botini judgments does
not require some explicit chain of reasoning by Thbunal as to why
the relevant conduct may be favourable to the aapti Nor does the
reasoning require some explicit chain of reasorasgto why the
applicant would be recognised as a refugee befweconsideration
subsequently of s.91R(3).

At its highest, | understood the applicant’s cas®é that the absence
of such an explicit chain of reasoning in the cotrease was

inconsistent with the relevant understanding olR(3) in one of the

joint judgments, and therefore found the legal reasserted in the

ground.

Given that | do not agree with the understandinghef High Court’s
reasoning proposed by the applicant, the ground doé succeed on
that basis.

In the current case | cannot see that the Tribantdd inconsistently
with the reasoning in either of the two joint judgmis. In the current
case the applicant claimed to have been a pragtiCinristianity in
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China. She claimed to have attended a Christiamcbhun Australia.
The Tribunal accepted that this conduct had ocdurBut was not
satisfied it had been engaged in other than for poepose of
strengthening her refugee claims.

124. In making the claim that she had engaged in thiglaot, it was at least
implicit that the applicant was seeking to streegtiner claim to have
been a Christian in China. As Mr Reilly submitteéde applicant’s
claim to have been a Christian in China would nmikely be believed
if the applicant had continued such practice intfals.

125. | do not see thabZJGVrequired the Tribunal to have engaged in any
explicit reasoning in this regard. What | understoto be a
consequence GZJGVis that in circumstances where a Tribunal found
the conduct had occurred but disregarded it putsioas.91R(3), such
conduct could still be taken into regard by theblinal for another
purpose in connection with the review. For examjpeuse in any
adverse credibility finding in relation to an aaint.

126. This of course is not the relevant circumstancthefcurrent case. Here
the Tribunal comprehensively rejected the applisafi@ictual account
of what she said had occurred in China based oradlverse view it
took of her credibility in relation to those claims

127. While it accepted she attended church in Austraitaproperly
disregarded such conduct. The applicant’'s condwg not in itself
adverse to her credibility. Such a comprehensindifig was made
without regard to the conduct in Australia. Butlight of that finding
and its finding that she had no commitment to, oacfice in,
Christianity in China, the Tribunal could not betisieed that the
conduct in Australia was engaged in other thanthe purpose of
strengthening her claim to be a refugee.

128. Inall, ground two is not made out.
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Conclusion

129. With the benefit of legal representation the applichas put two
grounds before the Court. Neither ground revealsdictional error on
the part of the Tribunal. In these circumstances dpplication, as
amended, is to be dismissed.

| certify that the preceding !Syntax Error, and !Syntax Error, (129)
paragraphs are a true copy of the reasons for judgent of Nicholls FM

Associate:

Date: 6 October 2010

SZOGB v Minister for Immigration & Anor [2010] FMCA4B Reasons for Judgment: Page 24



