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ORDERS

(1) A writ of certiorari issue directed to the secordpondent quashing its
decision made on 21 April 2009.

(2) A writ of mandamus issue directed to the secondamdent requiring
it to determine according to law the applicatiom feview made on
8 January 2009.

(3) A writ of prohibition issue prohibiting the firstespondent and his
delegates, servants and agents from acting upgivioig effect to the
second respondent’s decision made on 21 April 2009.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 1277 of 2009

SZNQJ
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction

1.

The applicant is a citizen of Iran. He alleges tlhile he was in Iran
attempts were made to force him to become a mewibére Iranian
Revolutionary Guards (“Guards”) and the Velayat-&kiR Islamic
Party (“Party”). He claims that his refusal to jaither of them led to
him being denied enrolment in any public university him being
denied employment and to him being arrested.

The applicant claims to fear persecution in Iracaose of his political
views and his ethnicity.

After his arrival in Australia on 12 November 200be applicant
lodged an application for a protection visa. Thigswefused by the
delegate of the first respondent (“Minister”) on Décember 2008.
The applicant then applied to the Refugee Reviewbunal

(“Tribunal”) for a review of that departmental dgion. The applicant
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was unsuccessful before the Tribunal and has apfi¢his Court for
judicial review of the Tribunal’s decision.

In these judicial review proceedings the Court'skizs to determine
whether the Tribunal's decision is affected by gdictional error as
that is the only basis upon which it can be sedeass.474Migration
Act 1958 (“Act”); Plaintiff S157/2002 v Commonweal(R003) 211
CLR 476.

For the reasons which follow, the Tribunal’'s demsivill be set aside
and the matter remitted to it for determinationaxdang to law.

Background facts

6.

The facts alleged in support of the applicant'sncléor a protection

visa are set out on pages 4 — 10 of the Tribuwiggsion (Court Book
("CB”) pages 163 — 169). Relevant factual allegadi@re summarised
below.

Primary application

7.

In his visa application, the applicant made théfeing claims:

a)

b)

d)

he was born in Iran and is of Turkish (Azeri) an@nian
ethnicity;

he completed university in 1999 and then underteakyears of
compulsory military service;

throughout high school, the Guards sought to give lessons
about Islam and also tried to force him to be a bwmof the
Guards and the Party. Students who refused to jooiuding
him, were threatened with expulsion and given tvweelkt marks
In assessments;

he was denied free enrolment into university beedngswas not a
member of the Guards and the Party and was a meaibar
particular ethnic group. To enrol in university ined to pay a fee
equivalent to $10,000;
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e) he was refused employment by the Iranian autherliecause he
was not a member or a supporter of the GuardshenBarty;

f)  at his last job interview, he was asked when hepesyed and
when he answered, he was refused the position.pdkeswith
the manager who said that he could not do anytlsgthe
applicant had to be a member of the Guards anBdhty;

g) he was offered large amounts of money by the Guandisthe
Party to fight alongside “Hezbollah Militia, Mehay Badr Army
also the Mujjaheddin in Afghanistan and Pakistan”;

h) he cannot return to Ilran because he would be folmedhe
Iranian authorities and the government to beconmeeanber of
the Guards and the Party and then be sent to Pakjstan, and
Afghanistan for the purposes of “Islamic Jihad”.hié were to
refuse, his “fate would be imprisonment and deadint

1) he cannot return to Iran because he would definitate the
death penalty for his refusal to become a membé¢h@fGuards
and the Party.

Review application

8. At a Tribunal hearing on 12 March 2009, the applicaenade the
following additional claims:

a) he arrived in Australia in November 2005 on a wogkholiday
visa valid for a year, which he had renewed on ftwdher
occasions. His parents and siblings remain in lran;

b) he had completed a Bachelor of Science in Appliadrfistry in
Iran;

c) the Basij (“a political military style supporter tife government”)
approached him at high school and university;

d) during his third year of high school (aged 16 oy A& was asked
to join military training by the Basij but he rekdé and was
subsequently refused enrolment in fourth year;
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e) he was denied enrolment into public university losea he
refused to join the Basij, and during his enrolment private
university he was threatened with expulsion;

f)  he was arrested during his third year at univeisitgr refusing a
request by the Islamic Association of the univgrdihat he
undertake “activities”. He was refused enrolmenthia following
term. He stated that he was arrested two years fritinishing
university, towards the end of May. Later in thaieg, he stated
that he could not recall exactly when he was agtesiut it was
the first week of the third month in the Iraniartecalar;

g) during this arrest, he was taken to the office hadwas asked
why he was not participating in political, religgu and/or
military activities or programmes;

h) he did not mention this incident in his visa apgiicn because he
thought he could explain it subsequently in therseuof the
hearing;

1)  he was unemployed for five years after completioggulsory
military service but was employed for three to fousnths prior
to coming to Australia;

]) at a particular job interview for a teaching pasitiat a
government school, he was asked when he had lagegr He
replied that the answer was personal and unretatadchemistry
position;

k) he had not suffered any harm on the basis of hikiSuethnicity;
and

)  he would be gaoled and harmed if the Iranian atitswere to
discover that he had sought protection in Australia

9. Following the hearing, the Tribunal received thkoteing documents,
amongst others, from the applicant:

a) a letter dated 24 March 2009 from a Mr M. Kargdemeng to
the applicant’s good character and membership efAtlstralian
Azerbaijani community; and
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b)

a statement from the applicant dated 27 March 2009iding the
following additional information:

)

ii)

in 2003 he participated in the public commemorabbrhe
birthday of an Azerbaijani “hero”. He was detairfed four
days, ill-treated and forced to say “anything iderto get
away”. He was later transferred to Ardabil inggdince
services where he was interviewed. A week lateisigeed
an agreement not to participate in Azerbaijanivacs;

he joined a “group of Azerbaijani activists”, attiemg
various meetings where they talked about Azerbaijan
Issues;

his mother told him that the Iranian authoritiesl lsancerns
about him and his freedom and that they knew alhsit
protection application. She told him that the iigeihce
services had asked about him and were watching thei
home; and

he suffered discrimination on a daily basis becaafshis
Azerbaijani background and the authorities wouldt“do
anything”.

The Tribunal's decision and reasons

10.

SZNQJ v Minister for Immigration & Anor [2009] FMCA246

After discussing the claims made by the applicant the evidence
before it, the Tribunal found that it was not datd that the applicant

IS a person to whom Australia has protection oliliges under the
United Nations Convention relating to the StatusReffugees 1951
amended by thdProtocol relating to the Status of Refugees 1967
(“Convention”). The Tribunal’'s decision was based the following
findings and reasons:

a)

in relation to the claim that the applicant had eamtered
difficulty entering university as a consequencenof joining the
Basij and/or other Islamic groups, the Tribunal was satisfied
that this constituted serious harm or persecufitis was on the
basis that although it was plausible that prefezemas given to
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supporters of various Islamic groups and that {hglieant had
had difficulty gaining entry to a public university

1)  the fact was that he had completed university; and

i)  there could have been other reasons for his imahbdienter
university that were “not essentially and signifitg related
to his actual or perceived lack of support for thenian
regime”;

b) consequently, and in consideration of the evideax&hole, the
Tribunal was not satisfied that the applicant’'smkd difficulties
at university, including the alleged threats of @smpn and
awards of low marks, were essentially and sigmnifilsarelated to
his actual or perceived lack of support for theniaa regime or
any other Convention-related ground,;

c) in relation to the applicant's claim to be unable gain
employment in his field, the Tribunal was not da that this
was essentially and significantly due to his actoalperceived
lack of support for the Islamic regime. Althoughaitcepted as
plausible the claim that the applicant encountedéticulties
finding employment and that it was plausible th& lack of
support for Islamic groups had something to do witlese
difficulties:

1)  there could be many reasons why he was unsuccegsful
example, his response at the interview concerningnahe
last prayed “may not have been in his interesttl an

i) the applicant had actually managed to work andigeimw
Iran;

d) the Tribunal rejected the applicant’s post-headlagms based on
his membership of the Azerbaijani ethnic group Igdvecause it
did not see any valid reason for his failure to tiwen those
claims prior to or at the hearing;

e) the Tribunal was not satisfied that the applicamtislvement in
the Australian Azerbaijani community would meantttieere is a
real chance that he would suffer serious harmrasat or that he
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would engage in similar activities in Iran. In rbag these
conclusions, the Tribunal considered reports camnaogr
persecution of high profile Azerbaijani activists Iran and was
not satisfied that the applicant had an equivalemfile and
would attract persecution as a result. Nor wastisBed that he
would engage in Azerbaijani activities in Iran tlcatried a real
chance of attracting the adverse attention of énaiuthorities;

f) the applicant’s inability to provide details of thi&cident
concerning his alleged arrest by the universityslarhic
Association raised doubts about its veracity amdTthbunal did
not accept that he had ever been taken by the ngiti/s Islamic
Association;

g) the Tribunal was not satisfied that there is a obance that the
applicant would suffer serious harm on the basis the Iranian
authorities had learned of his protection visa i@ppibn because:

1)  such applications are private and confidential &ndas
difficult to see how the Iranian authorities wowddme to
know of his; and

i) there was no evidence in country information thatetl
claimants, persons who had illegally exited Irameportees
face any significant problem upon returning to jran

h) the Tribunal noted that in Iran compulsory militaggrvice is a
law of general application and, notwithstanding #pplicant’s
ethnicity and lack of support for Islamic groupswas satisfied
that a future requirement to perform compulsoryitany service
would not be discriminatory, selective, dispropamate or have a
differential impact on the applicant such as to amoto
persecution.

Proceedings in this Court

11. Those grounds of the amended application which yeessed at the
hearing in these proceedings were pleaded as fallow

(1) The Tribunal committed jurisdictional error Igiling to ask
itself the right question.
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(2) The Tribunal committed jurisdictional error lagking itself
the wrong question or otherwise making a findingthe
absence of evidence.

(3) The Tribunal committed jurisdictional error byreaching
section 425.

(4) The Tribunal committed jurisdictional error imhat it
applied the wrong test when determining whether the
persecution feared by the Applicant had a ‘Conwnti
nexus’ or it otherwise misunderstood the correst te be
applied in this regard.

(5) The Tribunal committed jurisdictional error mspect of its
consideration as to the existence of ‘persecutiorthat it
rejected each integer of the matters said by thgliégnt to
constitute persecution without considering whethbe
totality of these matters amounted to persecution.

(6) The Tribunal committed jurisdictional error Hgiling to
deal with the claims before it.

(7)

(8) The Tribunal committed jurisdictional error lgiling to ask
itself the right question, applying the wrong test by
otherwise making a finding in the absence of exaden.

Failure to ask the right question

12. The allegation that the Tribunal failed to ask litske right question
was particularised as follows:

(@) The Applicant claimed to face a well foundedr fef
persecution by reason of his Azerbaijani activities

(b) The Tribunal found that the Applicant would eoigage in
Azerbaijani activities in Iran and, therefore, neWounded
fear of persecution arose on this basis.

(c) However, the Tribunal was obliged to ask itselfy the
Applicant would not engage in Azerbaijani acti\stia Iran,
which it did not do.

13. The Tribunal accepted that the applicant had bemrolved in
Azerbaijani activities in Australia but went onftod that he would not
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engage in similar activities in Iran were he touret The applicant
submitted that there were two potential reasonghiisrconclusion and
that different consequences attached to each of.thke two potential
reasons identified by the applicant were:

a) he had no wish or interest to have such an invodrénand

b) he feared the possibility of persecution if he get involved so
he modified what would otherwise have been his nahtu
behaviour in order to avoid the risk of harm.

The applicant submitted that, because differensequences attached
to each of these reasons, the Tribunal was obligedentify which of
them would have motivated him to not be involvedArerbaijani
activities in Iran. He submitted that it faileddo this

14. The applicant referred toAppellant S395/2002 v Minister for
Immigration & Multicultural Affairs(2003) 216 CLR 473 where the
iIssue was whether, if returned to his country diomality, an applicant
would modify his behaviour to avoid persecutoryrhatn Appellant
S395/2002's casdét was held:

To determine the issue of real chance without detgng
whether the modified conduct was influenced by threat of
harm is to fail to consider that issue properger McHugh and
Kirby JJ at 490-491 [43])

The applicant submitted that in this case the Tabuvas diverted
from addressing the fundamental question of whelleehad a well-
founded fear of persecution because it failed tosmter whether he
would avoid harm by choosing to live in a way whwbuld not attract
adverse attentiomAppellant S395/200ger Callinan and Heydon JJ at
503 [88].

15. When considering the Tribunal’s conclusions regagdhe applicant’s
potential involvement in Azerbaijani activities liran by reason of his
actual or imputed involvement in the Australian Awsjani
community, it should first be recalled that thebtmal rejected the
applicant’s claims to have been involved in anyrhagani activities
in Iran or to have been arrested or detained ort #wxount.
Consequently, the only remaining issue regardiegaibplicant’s claim
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to fear persecution in Iran by reason of his Azgabaassociations was
the one arising out of his alleged Australian atés. Relevantly, what
the Tribunal said was:

The Tribunal gives the applicant the benefit of thmubt and
accepts as plausible that the applicant has beemled in
Azerbaijan activities in Australia. However, thabtlinal is not
satisfied that the applicant’s involvement (actoalimputed) in
the Australian Azerbaijani Community would meart thare is a
real chance that he would suffer serious harm as basis or
that he would engage in such activities in Iran. In
consideration of the evidence as a whole, the Tabus not
satisfied that the applicant has a profile (actealimputed) that
would mean that there is a real chance that he dauffer
serious harm on the basis of his involvement in Abstralian
Azerbaijani Community or that he would engage ierBaijani
activities in Iran that carriegsic] a real chance of attracting the
adverse attention of the Iranian authoritiegara.92)

16. From this it can be concluded that the Tribunathed its finding that
the applicant would not engage in Azerbaijani ainéig in Iran because
his involvement in Australia did not demonstratee tisort of
commitment which would justify such a conclusiomal is to say, it
concluded that the applicant had no interest iragimg in Azerbaijani
activities in Iran. This finding must be seen ire thontext of the
Tribunal’s antecedent conclusion that the applisaaltegations that he
had been involved in Azerbaijani activities in Iraere not true. The
Tribunal should be understood to have said thiueifapplicant had not
been involved in these activities while he was ran] it was not
convinced that he would, upon return, participatethem simply
because he had been involved in Azerbaijani ams/in Australia.

17. It can therefore be seen that the Tribunal did icemswhy the
applicant would not involve himself in Azerbaijaactivities in Iran
although it did not approach the question usingstheéctured approach
advocated by the applicant, namely, by identifymogsible reasons for
the conduct and then choosing between them. Asist entitled to do,
it considered the evidence and reached a conclukainwas open on
that evidence. The Tribunal addressed the issu¢h@fapplicant’s
motivation for not engaging in Azerbaijani actiesiin Iran and did so
in a way which involved no error of the sort seenAppellant
S395/2002's case
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Asking the wrong question, no evidence

Wrong question

18.

19.

20.

The allegation that the Tribunal asked itself theowg question or
made a finding in the absence of evidence was qodatised as
follows:

(@) The Tribunal rejected the Applicant’s claimsraiation to
his pro-Azerbaijani activities in Australia on thmasis that
the Applicant’s profile was not sufficiently high.

(b) In so finding, the Tribunal rejected the Applt’'s claims on
the basis of a dichotomy unsupported by the evielbetore
it between low profile and high profile activistahich
amounted to jurisdictional error.

The applicant alleged that when considering whetteethad a well-
founded fear of Convention-related persecutioniregi®ut of his pro-
Azerbaijani activities in Australia, the Tribunalssumed that a
dichotomy existed between Azerbaijanis of high &wl profiles and
concluded that if the applicant fell into the lowofle group he would
not be persecuted. He submitted that the Tribuetdrchined his claim
by assigning him to a particular category and deit@ng the
probability of his persecution by reference to imembership of that
category. Again, the applicant referredAppellant S395/2002’s case
and, in particular, to the reasons of McHugh anb¥iJJ at 494-495
[55]-[60].

| agree with the Minister’s written submissionstars point and adopt
them:

The applicant seeks to call in aid S395/2002 iatreh to [the]

first limb of this ground and the so-called “diclooty point”.

S395/2002 concerned a claim to fear persecutionaliee of
membership of a particular social group, nhamelymiosexuals.
The error in that case was a failure to considee tborrect
particular social group. The case does not standafioy broad
proposition about drawing “dichotomies”, or the impnissibility
of doing so as part dthe] process of fact finding.

The Tribunal referred to the “generic reports prded by the
applicant post-hearing”, and concluded based onstheeports
that “those reports generally relate to actual and/perceived
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high-profile activists, some of whom have had &ohyswith the
Iranian authorities”. That was not the Tribunal 8ag up some
sort of dichotomy but was, simply, the Tribunal lgsing the
country information and reaching a conclusion abautat it
disclosed, namely that the persecution arguablydeswed by
those reports was largely directed to those whoevaatually, or
were perceived to be, high profile activists. Therm@s nothing
exceptional or impermissible in this conclusion.

No evidence

21.

22.

23.

SZNQJ v Minister for Immigration & Anor [2009] FMCA246

The applicant also submitted that the Tribunal emsh that

Azerbaijanis with a low profile would not face aliM®unded fear of

persecution because articles provided by the apglicelating to this

aspect of his claim generally referred to activisfso had or were
perceived to have a high profile. He submitted thate was no basis
for the Tribunal to conclude that the activistseredd to in the reports
which he had submitted had, or were perceived e ha high profile.

He said that although the reports referred to santa/ists by name
this, in itself, said nothing about their profiléle said that the
Tribunal’'s finding was contrary to the summaries time articles

concerning what the activists had done to warramisaand detention,
noting that many of the activists appeared to hiagen arrested or
otherwise punished for engaging in ordinary denratisins.

He further submitted that there were frequent ezfees in the articles
to mass arrests and to persecution of Azeris aerergl level. He
submitted that it was not open to the Tribunalibal fthat the articles
generally related to activists who had or were @e&sd to have high
profiles and that, rather, they simply referred tte targeting of
ordinary people who had merely attended a protest.

The reports considered by the Tribunal are repredwat CB 124-156,
being folios 126-158 in the Tribunal’s file. A rew of that material
discloses that there was a factual basis for tifguial's conclusion.
The reports contained in the documents which th@iamt gave the
Tribunal did refer to arrests and apparent mistneat of ordinary
protestors. However, the articles also dealt in esadetail with the
treatment allegedly meted out to individuals whoravenore than
ordinary protesters. These were persons who apjpedrave been
engaged in political activism, not simply peopleowvhad attended
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protests as crowd members. Essentially, the appkcallegation is
that the Tribunal should have reached a concludifiarent from the

one it reached and pressed this emphatically byngathat its

conclusion was not open on the evidence. Howeves,apparent that
the evidence did provide sufficient basis for thiédnal’s finding in

guestion such that it did not manifest legal erfAs. a result, this
ground of the application is not made out.

Breach of s.425

24. The applicant particularised his allegation tha fribunal breached
s.425 of the Act as follows:

(@) Anissue that was dispositive to the review thastiming of
the Applicant's claims pertaining to his Azerbaigam
ethnicity.

(b) This issue only arose after the hearing anerdfore, the
Applicant did not have an opportunity at the hegrto give
evidence and present arguments in relation toitsse.

(¢) In the circumstances, the Tribunal was obligednvite the
Applicant to a further hearing to give evidence grdsent
arguments in relation to this issue, which it dat do.

25. The applicant submitted that the Tribunal is oldige identify to an
applicant the issues which would be dispositivehef review, at least
to the extent that an issue was not an issue b#ferdelegate. He also
submitted that any such issue must be identifieat @tior to a hearing
and that if such an issue arises after the heaairigither hearing is to
be held. The applicant referred$&10Z v Minister for Immigration &
Citizenshig2007] FCA 1870 where Besanko J said at [59]:

The letter from the Tribunal sent after the hearingseems with
its obligation in s 424A in mind, raises that isfug a letter after
the hearing cannot satisfy the provisions of s 4p6¢ the Act.

26. The applicant submitted that in the present casassue that was
dispositive of the review was the timing of the lagamt's claims
pertaining to his Azerbaijani ethnicity. He pointexthe fact that the
Tribunal specifically expressed a concern thatapplicant had raised
his claims relating to that ethnicity after the tweg and had relied on
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this to reject those claims. It was alleged thatabse the Tribunal
failed to raise this issue with the applicant ane diim an opportunity
to give evidence and present arguments in relatiat) it had erred.

27. Section 425(1) provides:
425 Tribunal must invite applicant to appear

(1) The Tribunal must invite the applicant to appbefore the
Tribunal to give evidence and present argumentstired to
the issues arising in relation to the decision urrdeiew.

In SZBEL v Minister for Immigration & Multicultural &ndigenous
Affairs (2006) 228 CLR 152 it was held that, by virtue o025, a
review applicant before the Tribunal is entitled e aware of the
issues which may be dispositive of his or her ngvi€ection 425(1)
describes these as “the issues arising in relatdhe decision under
review”.

28. In para.89 of its decision the Tribunal referredte applicant’s post-
hearing submission in which he referred to his imement in
Azerbaijani activities while in Iran and to the te&atment he received
as a result. In para.90 of its decision the Tritbgaad:

The claims of being involved in Azerbaijani actestand the four
day detention are significant and serious clainet thad not been
made by the applicant previously, particularly andthe course
of the hearing when he was asked and given an tymbty to
discuss his claims in full. He made no mentiorhosé claims. In
post-hearing material, the applicant stated thathas not talked
about this matter before because he was not sure dould stay
in Australia. He was afraid that the Iranian autit®s would
know this since his mother told him about two wesathat the
Iranian authorities have concerns about him andfreedom and
that they know about his protection application.e How has
nothing to lose and he can talk about everythinghe Tribunal
has carefully considered his explanations but thbuhal finds
them unpersuasive; it is difficult to see valid geas for the
failure to have mentioned those substantial claipesticularly
being detained. The Tribunal notes that in relatio the claimed
incident of being taken by the Islamic Associatioh the
University, the applicant stated that he could netall exactly
when he was arrested but it was the first weekhadfrélad (third
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month in the Iranian calendar). His inability tavg more details
about this alleged incident raises doubts abouvésacity.

29. Although the applicant’s post-hearing submissiomtweto some detail
concerning his ethnicity-based claim, this wasthetfirst time that the
issues relating to his ethnicity had been raisdtkeyTwere, in fact,
discussed by the applicant with the Tribunal athibaring. At para.55
of the Tribunal's decision record, the followingpaars:

The Tribunal asked the applicant if he has suffeeg harm on
the basis of his Turkish ethnicity. He said himetity made a big
difference. He said about two years ago, he sawartole whilst
he was in Australia in an Iranian newspaper in whtbe editor
referred to Turks ascockroaches’ which was insulting. The
Tribunal asked the applicant again if he had s@ffeany harm on
the basis of his Turkish ethnicity and the applicstated that he
did not suffer any harm on that basis.

30. In para.88 of its decision the Tribunal records:

The applicant is of the Azerbaijaethnic group. In the course of
the hearing, the Tribunal asked the applicant if Hees suffered
any harm on the basis of his ethnicity. He sagldthnicity made
a big difference. He said about two years ago, @ an article
whilst he was in Australia in an Iranian newspapemwhich the
editor referred to Turks a&ockroaches’ which was insulting.
The Tribunal asked the applicant again if he haffesed any
harm on the basis of his Turkish ethnicity andapplicant stated
that he did not suffer any harm on that basis.

Although at the hearing the applicant did not adeaolaims to have
suffered previous harm by reason of his ethnitigyeffectively made
such claims in his post-hearing submissions.

31. It is apparent that the issue of the applicantsieity, and whether it
provided a foundation for his claim, was canvadsgdhe Tribunal at
its hearing. The applicant addressed that issugilogg the evidence
which was recorded in paras.55 and 88 of the Tabsirdecision
record. After the hearing, the applicant providedHer, and different,
evidence addressed to this issue. This was refesrbd the Tribunal at
paras.62, 63 and 89 of its decision record. The faat after the
hearing the applicant sought to return to an issheh, it must be
assumed, he considered he had inadequately addirastlee hearing
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32.

does not mean that a new issue was raised in tls¢&-hparing

correspondence. The applicant's evidence in his t-lpe&ring

submission was additional evidence on an extantejsg did not

constitute the raising of a new or additional issueh as to trigger the
obligation to give another hearingvinister for Immigration &

Citizenship v SZKT2009) 83 ALJR 1017 at 1027 [51].

This situation is not altered by the manner in \Whikke allegation is
pleaded. The applicant asserts that the issue eadimming of his

claims concerning his Azerbaijani ethnicity and tfeet that the

Tribunal expressed the view that it was difficdtdee a valid reason
for his failure to make these allegations earh®@hat the applicant is,
in truth, saying is that the issue was the creithpbdf the evidence

which he presented concerning his claim to feasgurtion because of
his ethnicity. However, the evidence was not rejgcbn credibility

grounds. It was simply not persuasive. The persaasss of evidence
Is always in issue unless some contrary indicatomiven by the

Tribunal. As disclosed at para.91 of its decisidghe Tribunal

considered all the evidence on the issue in quedbot was not

persuaded, when considering it as a whole, thatapiicant had a
well-founded fear of Convention-related persecutignreason of his
ethnicity. That was the issue, not whether the iagpt adduced
evidence on the point at the hearing or afterwards.

Applying the wrong test

33.

The applicant alleged that the Tribunal applied Wreng test when
determining whether he had a Convention-related dégersecution.
It was submitted that the Tribunal erred when nmsidered, first, the
difficulties which the applicant alleged he had @mttered when
seeking to enter university and, secondly, hisntfaito have had
difficulty finding employment.

University entry

34.

In relation to the university entry issue, the agpit referred to what
the Tribunal had said at para.84 of its decision:
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At [84], the Tribunal approaches the question ¢ teason as to
alleged difficulties encountered by the Applicant entering
university as follows:

“... the Tribunal is of the view that there may whkve
been other reasons for the applicant’s inabilityetder a
public university (although he said his grades were
comparatively good) and that this is not essestialhd
significantly related to his actual or perceivegsort for
the Iranian regime.”

The applicant submitted that if the Tribunal spated that there were
other, specified, reasons for the difficulties whiee encountered in
entering university this pointed to it having nakeén a proper approach
to determining whether there was a real chance lhaheld a well-
founded fear of persecution for a Convention reabtensubmitted that
the contemplation of another reason for those aiiffies was
consistent with there being a real chance thattkid$iculties were for
a Convention reason. He submitted that the Tribumad to ask
whether there was a real chance but, instead, ededlthat there could
not be a real chance because there might havedreeher cause for
the difficulties he encountered.

35. The Tribunal’s conclusions in relation to this adpaf the matter were
in two parts. The first part involved the Triburaacepting as plausible
that supporters of various Islamic groups were iaed in terms of
university entry and that there may have been otkasons, not
essentially and significantly related to the apptlics actual or
perceived lack of support for the Iranian regiméjch brought about
his inability to enter a public university. It disssed these two
considerations without reaching a conclusion camogr which of
them was the cause of his inability to enter a ipulnhiversity. In the
second part of its reasoning it went on to concliide, regardless of
what might have been the cause of the applican#bility to enter a
public university, it was satisfied that he did @otd would not suffer
relevant persecution because this difficulty did amount to serious
harm as contemplated by the Act.

36. It should therefore be understood that this aspkttte applicant’s case
was not determined by reference to the “real cHaaspect of the
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Convention test but according to whether the hauffiesed by the
applicant was “serious harm” as required by s.9)B{1the Act.

Employment difficulties

37. The second aspect of the allegation related tdtieinal’s findings at
para.87 of its decision record where it stated:

The Tribunal accepts as plausible that the applicamcountered
difficulties in finding employment in his field, danwhilst it is

plausible that his lack of support for Islamic gpsumay have
had something to do with those difficulties, theoeld be many
reasons why he was unsuccessful in getting empiaymEor

example, the Tribunal notes that during an intenyibe said he
was asked what time he had prayed on that morniig.said he
responded to the question by telling the interviethat it was

personal and unrelated to the position of chemjsiig lack of
response to the question may not have been imieest.

38. The applicant submitted that this reasoning rediéct a
misunderstanding of the applicable test to be edplin his written
submissions he said:

... It is bizarre to accept that, whilst a lack opport for Islamic
groups ‘may’ have had something to do with the &ppk being
unable to obtain employment, there was no Conventiexus
because it was possible that there were other memasmnd then
proffer an example of a situation that could oné/described as
religious discrimination to support this. Clearlgi$ reveals that
the Tribunal misunderstood both the ‘real chan@sttand the
meaning of a Convention nexus.

39. However, this submission did not take into accomhat the Tribunal
actually found. In the sentence following the pgssset out above at
[37], the Tribunal continued:

In consideration of the evidence as a whole, thbuhal is not
satisfied that his inability to get work in hislfies essentially and
significantly related to his actual or perceiveakaof support for
the Iranian regime. ... in consideration of the ewcde as a
whole, the Tribunal is satisfied that the applicatitt not and
would not suffer serious harm on this basis as empiated by
the Act or persecution as contemplated by the Guiore
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40. The Tribunal concluded, on the facts, that the iappt’s inability to
get work in his field was not Convention-relatedhisSTwas a factual
finding open to it and does not disclose a misustdeding of the
relevant test. Moreover, the Tribunal concluded sgwh harm as the
applicant may have suffered or might suffer in th&ure was not
“serious harm” as those words are understood fer ghrposes of
s.91R(1). No error is disclosed by this approach.

41. Finally in relation to this ground, the applicanbsitted that whether
or not a response to an interview question washa dpplicant’s
interest was irrelevant and revealed error in Alppellant S395/2002
sense. The applicant submitted that the Tribuna swgygesting that
there was an expectation that the applicant oughaive answered the
guestion to avoid discrimination in the workplad¢er the reasons
given above at [40] concerning the other aspecthef part of the
allegation, this submission does not point to eonrthe Tribunal’s
part.

Failure to consider the totality of the applicant’sclaims

42. The applicant alleged that the Tribunal rejectesl\tarious integers of
his claims individually without considering them thneir totality. He
cited what Jacobson J had saidSBGUW v Minister for Immigration
& Citizenship[2008] FCA 91 at [53] and [54]:

It is well established that in determining whetlte® persecutory
conduct claimed by an applicant amounts to seribasm, the
Tribunal is under a duty to consider the “totality the case put
forward”: NBFP v Minister for Immigration and Multicultural
and Indigenous Affair§2005] FCAFC 95 at [54] — [62];VTAO
v Minister for Immigration and Multicultural and digenous
Affairs (2004) 81 ALD 332 at [62];Khan v Minister for
Immigration and Multicultural Affairg2000] FCA 1478 at [31].
In doing so, it must consider each integer of tlaénts: VTAO at
[62]; Htun v Minister for Immigration and Multicultural ffairs
(2001) 194 ALR 244.

As Weinberg J said iMZWPD v Minister for Immigration and
Multicultural and Indigenous Affair§2006] FCA 1095 at [69],
the Tribunal was bound to consider each incidentabbéged
persecution, not merely in isolation but also imjgmction with
the others. An act that might not amount to perseguconduct
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43.

44.

45.

involving serious harm when viewed in isolation ndayso when
considered in its full context.

The applicant submitted that the Tribunal dealhwits claims to fear
persecution by reference to three discrete issizasely:

a) his difficulties in high school;
b) his difficulties entering university; and
c) his difficulties obtaining employment.

He submitted that although the Tribunal consideretiether,
individually, each of these matters amounted toseaustion and
concluded that they did not, it failed to considérether, cumulatively,
they did amount to persecution. He submitted thatfdiling to
consider these matters cumulatively, the Tribumastructively failed
to exercise its jurisdiction in the sense considen&SZGUW

The applicant acknowledged that the Tribunal saigpara.97 that it
had “considered the applicant's claims indepengenthnd
cumulatively”, but submitted that this “wrap up’yk of conclusion
was not sufficient to constitute proper consideratf the matters on a
cumulative basis. He submitted that the Tribunahaolestrated that its
consideration had not involved “an active intelledtprocess” in the
sense discussed by Black CJriokner v Chapma(il995) 57 FCR 451
at 462.

Whether a Tribunal's statement that it has consdiean applicant’s
claims independently and cumulatively should beepted at face
value will depend on whether there is a propersési disbelieving
what the Tribunal has said. BZGUW's caseJacobson J found that
although the Tribunal stated in its reasons thaefall, based on the
evidence” it was satisfied that SZGUW'’s fear waswell-founded, by
only looking at the integers of his claims indivadly, and not also as a
whole, it had overlooked a substantive aspect tager of his case.
This further aspect of the claim was apparent wtien case was
considered cumulatively. A review of the Tribunalfecision in
SZGUW's caselemonstrated that the way it considered the aqmie
claim led it to overlook an essential element ofe tlelaim,
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notwithstanding that it believed it had considemcrything it had
been required to consider.

46. In this case, it must first be noted that the Tndlugave substance to its
statement that it had considered the applicandBnd on a cumulative
basis. In para.97 it said:

The Tribunal has considered the applicant’s claimdependently
and cumulatively; the Tribunal has carefully coresed the
applicant’s overall circumstances including but tiatited to, his
ethnicity, being a Muslim of Turkish background; imvolvement
in the Australian Azerbaijani Community, being &uraee from
Australia and the reports that he has provided. cémsideration
of the evidence as a whole, the Tribunal is noisBatl that the
applicant has suffered any serious harm amounbngetrsecution
and that there is not a real chance that he woulffes any
Convention harm in the reasonably-foreseeable &uttihe were
to return to Iran.

This passage gives sufficient substance to theuials statement that
it had undertaken a cumulative consideration of ¢fe@ms for that
statement to be accepted on its face.

47. Whether, notwithstanding that consideration, theibdmal had
overlooked a claim which ought to have been appanem cumulative
consideration, is a different matter. Significantlye applicant has not
pointed to any aspect of his claim which was owkéal in the sense
considered ISZGUW's caselt does not appear that any substantive
aspect or reasonably apparent unarticulated claias, wn fact,
overlooked. Consequently, this ground is not made o

Failure to deal with claims

48. The applicant particularised his allegation that ffribunal failed to
deal with the claims before it as follows:

(@) The Applicant claimed that he faced a well fibech fear of
persecution by reason of his pro-Azerbaijani ateg and
by reason of being of Azerbaijani ethnicity per wlgereas
the Tribunal only dealt with the question of whetpeo-
Azerbaijani activities gave rise to a well foundisér of
persecution without asking itself whether being of
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Azerbaijani ethnicity per se gave rise to a wellrfded fear
or persecution.

(b) The Tribunal failed to deal with the claim thihe Applicant
would be sent to various Middle Eastern warzonestie
purpose of Jihad and that the authorities were Walbwn
for sending non-members of the regime to wage rterro
attacks. The Tribunal merely considered the questd
conscription at a general level without addressihg claim
as it was put.

(c) The Tribunal failed to deal with the claim thainscription
would constitute persecution of the Applicant iewiof his
claim that he was against war, was a believer iageg and
wanted to help people rather than kill them.

Ethnicity

49. The applicant’s written submissions in supportha first particular of
this allegation were expressed in the followingrer

In respect of the latter, he referred to daily ‘hitiation’ because
of his Azerbaijani background (CB122.6), him andheot
Azerbaijanis suffering (CB122.7), and him beingateel as
‘lower person’ (CB123.1). Clearly this was not nigra claim in
respect of past events but a claim as to what woatdir in the
future were he to return to Iran.

The Tribunal, however, only dealt with the questadnwhether
pro-Azerbaijani activities gave rise to a well folad fear of
persecution and whether the Applicant had in thet maffered
‘daily humiliation’ (Tribunal decision at [90]-[92). In so doing,
the Tribunal failed to consider the forward lookiagpect of the
claim relating to the position of Azerbaijanis rah (i.e. whether
he would be humiliated and the like in the futuré)ereby
committing jurisdictional error.

50. At para.91 of its decision the Tribunal said:

In consideration of the evidence as a whole andight of
[comments the applicant made in his post-hearirgmsssion)]
the Tribunal does not accept that the applicant waslved in
any Azerbaijani activities in Iran, ... or that hetdumiliated on
a daily basis because of his Azerbaijani backgroumdhat they
picked on him and discriminated against hionthat he cannot
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return to lran because he would face the same conditions.
(emphasis added)

It is well accepted that the past can be a guidddduture including
the chance that a future event will occMtinister for Immigration &
Ethnic Affairs v Guo(1997) 191 CLR 559 at 574-575. Here, the
Tribunal clearly rejected the very claim which thpplicant says it
failed to consider. In para.91 of its decision, #réunal should be
understood to have been rejecting the applicandéBns to fear the
occurrence of certain future events because itctegehis allegation
that similar events had occurred in the past. Sipally, it rejected his
claimed fear of future humiliation and the like hase it did not accept
that the applicant had experienced this treatmentthe past.
Consequently, the first particular of this allegatis not made out.

Forced participation in “Islamic jihad” and terror attacks

51. In relation to the second particular of the alleyatthat the Tribunal
failed to deal with his claims, the applicant sutbed that he expressly
claimed that were he to return to Iran the auttesiivould send him on
“Islamic jihad” and that he would refuse to obesading to certain
imprisonment and death. He said his claim was, sseece, that a
militia group sent non-members to various war zomeghe Middle
East, in which Iran has no formal military involvent, to wage terror
attacks and that he would refuse to participatesarfigr persecution as
a consequence.

52. The applicant submitted that the Tribunal did nedldwvith the claim as
put and merely said that, in general, compulsortarny service is a
law of general application and that it was satdfithat the
administration of compulsory military service inetlapplicant’s case
would not amount to persecution. The applicant stibchthat such a
response, dealing with the Iranian government lawraspect of
conscription, missed the point entirely.

53. The relevant portions of the applicant's allegadiare found in the
statement he submitted with his protection visdieaton form where
he said:
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* | cannot go back to Iran because the Iranian Auities and
government will force me to be a member of the i&man
Revolutionary Guards and “Velayat-e Fakih Islamiarey
and will send me to Irag, Pakistan, or Afghanistéor, the
purpose of the “Islamic Jihad”. | would refuse to do.

 The Iranian Revolutionary Guards and “Velayat-e HKFak
Islamic Party are well known and are supported Ine t
Iranian Authorities to send non-members to wageoter
attacks assignments. When | refuse, my fate waicekain
imprisonment and deatfiCB 28)

In his written submissions the applicant conceded, tby the time of
the Tribunal hearing, he had accepted that there nea “Velayat-e
Fakih Islamic Party” and that the Basij was parthef Guards.

54. Notwithstanding the applicant’s submissions, tl@ne should be seen
as no more than a claim to fear a form of forceascaption by Iranian
authorities. The applicant submitted that his claras not that he was
being conscripted for national military service Wbt he was being
pressed into a military force which would send hHonmake terror
attacks. However, this submission lacks substartoenwit is recalled
that both the Guards and the Basij are arms ofréman state. All the
applicant pointed to was a policy of general agtion which
contained no element of special discrimination @gfai him
individually. That the conscription may have beatoiforces which
might be considered to be irregulars, rather tharventional military
forces, is not significant.

55. Moreover, as the Minister put in his written subsioss:

The Tribunal expressly raised with the applicanttte¢ hearing
“compulsory military service” and “asked him if hkas any
concerns”. That led to the response that if the@sva war he
could be called by the Iranian authorities to serdide claim
allegedly not considered was either considered vithenfribunal
considered this issue, or, if it was relevantlyfedént, the claim
was effectively abandoned when the Tribunal raiseth the
applicant in a broad and open ended way, what lagefi about
“compulsory military service” and asked what hisncerns were,
and the applicant replied as he did, and in doingd&d not refer
to a fear of being send to a warzone to wage Jihad.
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56. For these reasons, the second particular of tlegatlbn is not made
out.

Conscientious objection

57. As to the third particular of the allegation, thgphcant submitted that
the Tribunal failed to deal with his claim that seription would
constitute persecution in the context of his cl&nbe a conscientious
objector. In this connection he referred to theesteent lodged with his
protection visa application where he said that he against war, was a
believer in peace and wanted to help people rdtteer kill them. He
submitted that the Tribunal had to ask why he wgsating to military
service and also should have asked why he believpéace over war.

58. The applicant referred to the first instance deaisof Gray J in
Erduran v Minister for Immigration & Multiculturafffairs (2002) 122
FCR 150 and to the decision of Jagot JSBMFJ v Minister for
Immigration & Citizenship (No.2)2009] FCA 95 from which can be
derived the principle that, depending on the palaicfacts found, the
non-discriminatory application of a general law magpnstitute
persecution for a reason within the scope of thev@ntion.

59. What the applicant said in his statement accompanlgis protection
visa application was, relevantly:

* | am against the wars and believe in peace, to eimans
and not to kill them(CB 29)

The Tribunal canvassed the issue of compulsorytanyliservice with
the applicant at his hearing. The transcript of Tmdunal hearing
records the following exchange:

TM:  I'll consider that very carefully. Now you heecompleted
your compulsory military service havent you?

A: Yeah.
TM:  So you dont have any concerns about that amgfh
A: No.

TM: Is there any possibility of you being requiredserve in
the Iranian army?

SZNQJ v Minister for Immigration & Anor [2009] FMCA246 Reasons for Judgment: Page 25



60.

A: Yes.

T™M:  How?

A: Yes, if, in the war conditions any disabled ditans they
call everyones|sic]. They push everyone. It doesnt
matter you ...

TM:  Most countries do, yeah. Generally speakinfigations
for military service are not considered to be pergen
because they apply to everyone. If the Iranian
Government wants to send military or is involvedain
war, they can call on people who have been trained
obviously, they can do that. That would not neadgsa
mean persecution. For the purpose of the convenban
you understand me?

A: Yeah | can understand, but they push everygnenb
different ways.

TM: | dont have anything else to say or ask ytsithere
anything else you want to say to me?

A: Yeah just | dont want to go back, in Iran.drd want to
go back. Because especially now | applied for diagee
visa. If I go back straight they shoot me or putiméhe
jail. Believe me.

Neither in his written statement or in his subsedqueidence did the
applicant allege, in terms, that he was a consoestobjector. Indeed,
the fact that he previously completed compulsoryitamy service
suggests that he was not, although it is possiée¢ his opinions
changed over time. However, even if by the tim&isfvisa application
and Tribunal hearing the applicant had become asaentious
objector, this was not a claim which arose suffide from the
materials to require the Tribunal to appreciateexsstenceNAVK v
Minister for Immigration & Multicultural & Indigenas Affairs[2004]
FCA 1695 per Allsop J at [15]. In his written staent, all the
applicant expressed was a commonplace preferengeéze over war
and life over death. Neither there nor in his enmeto the Tribunal
when he was given an opportunity to articulate tomscientious
objection he now asserts did he make any referenite
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61. However, it was not necessary for the applicantldoso. As held in
SZMFJ v Minister for Immigration & Citizenship (0. the steps
which the Tribunal was, in the circumstances, neglito take were
those set out by Gray J Hrduran’s case

It therefore appears that, when an issue of refusalindergo
compulsory military service arises, it is necessaryook further
than the question whether the law relating to timaitary service
is a law of general applicatiorit is first necessary to make a
finding of fact as to whether the refusal to undergo military
service arises from a conscientious objection to such service. If
it does, it may be the case that the conscientdjsction arises
from a political opinion or from a religious contion. It may be
that the conscientious objection is itself to bgareled as a form
of political opinion. Even the absence of a pdditior religious
basis for a conscientious objection to military\see might not
conclude the inquiry. The question would have to as&ed
whether conscientious objectors, or some particutéass of
them, could constitute a particular social groupitibe the case
that a person will be punished for refusing to ugdecompulsory
military service by reason of conscientious obttstemming
from political opinion or religious views, or th& itself political
opinion, or that marks the person out as a membarmarticular
social group of conscientious objectors, it willtre difficult to
find that the person is liable to be persecuteddoConvention
reason. It is well-established that, even if a l@va law of
general application, its impact on a person who ggsses a
Convention-related attribute can result in a reahance of
persecution for a Convention reason. S¥ang v Minister for
Immigration & Multicultural Affairs [2000] FCA 1599 (2000)
105 FCR 548 at [65] per Merkel J. Forcing a constieus
objector to perform military service may itself amo to
persecution for a Convention reasdat 156-157 [28]) (emphasis
added)

62. In this case, what the Tribunal said was:

The Tribunal discussed with the applicant compulswnilitary
service and asked him if he has any concerns. appdicant
stated that if there is war, he could be called thg Iranian
authorities to serve. The applicant stated tha¢ thanian
authorities push everyone in different ways. Ila #pplicant’s
circumstances, the Tribunal is satisfied any olilmas arising
from compulsory military service, do not constitaggious harm
or persecution for the purpose of the ConventicdBenerally-
speaking, compulsory military service is a law aéneral
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63.

64.

application. The Tribunal has carefully considereithe
applicant’s circumstances, including his ethnicaynd lack of
support for Islamic groups in Iran. The Tribunalsatisfied that
the administration of compulsory military servicen ithe
applicant's case would not be discriminatory or estive or
disproportionate or that it would have a differattimpact on the
applicant, and as such it would not amount to peusen.
(para.95)

The allegation made by the applicant in his staténaecompanying
his protection visa application, that he preferpegce to war, should
be understood to be an explanation of his precestaiggments quoted
above at [53] that he would refuse to participatéslamic jihad” or in
terror attack assignments. As such, it does noidsédone but is to be
considered in the context of those allegations appg earlier in the
written statement. Whether the applicant’s clainptefer peace over
war pointed to a truly conscientious objection tsldmic jihad” and
participation in terror attacks is not an issue acmhmust or can be
determined in these proceedings. That was a miatethe Tribunal.
Erduran’s casedemonstrates that if an applicant has allegedhaair
she will refuse to comply with a non-discriminatocpnscription
regime the Tribunal is required to determine whethes is because he
or she conscientiously objects to it. The Tribuaeknowledged the
applicant’s allegation in that he would refuse ® donscripted or
pressed into military or quasi-military service Watled to consider
whether this was based on a conscientious objeeimh one which
was in turn based on a ground referred to in thev€etion. Because it
failed to do so, the Tribunal constructively failéd exercise its
jurisdiction.

As the Tribunal's decision is affected by juristhoal error by reason
of its constructive failure to exercise jurisdictjot will be set aside.

Failure to ask the right question, application of wong test and making a
finding in the absence of evidence

65.

The applicant particularised this allegation atofes:

(@) The Tribunal rejected the Applicant’s sur pladaim on the
basis that, while there were some exceptions, cpunt
information suggested that deportees did not fageifscant
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problems upon return (Tribunal Decision at [94])h&
Tribunal, however, failed to determine what theceptions’
were and whether the Applicant fell into one ofsthe
exceptions.

(b) The Tribunal was obliged to ask itself thesediwns and,
accordingly, the Tribunal committed jurisdictionatror by
failing to ask itself the right questions.

(@) Further and in the alternative, the Tribunalsapplied the
‘real chance’ test because, having not determinédtwhe
‘exceptions’ were and whether the Applicant fetbione of
them, it was not open to the Tribunal to concluukg there
was no real chance that the Applicant faced a Welhded
fear of persecution for a Convention reason in the
reasonably foreseeable future.

(b) Further and in the alternative, the evidencke upon by
the Tribunal was incapable of establishing the ifigdmade.
It indicated that some people might face ‘significa
problems’ and, therefore, absent a determination tas
whether the Applicant was such a person, the eemglen
could not support the finding.

66. In para.94 of its decision the Tribunal said:

Whilst, there are exceptions, country informatibows that there
is no evidence that failed claimants, persons whd iiegally

exited Iran, or deportees face any significant peoib upon

returning to Iran. The information cited in the @& on indicates
that returnees may face closer scrutiny, questgniand

temporary detention where they are a fugitive frjustice or

departed illegally and that the circumstances aheaeturnees is
unclear. In consideration of the evidence as alejhthe Tribunal

is not satisfied that there is a real chance ttet &pplicant would
suffer serious harm on this basis if he were tarreto Iran.

67. The applicant relied on the fact that the Tribuaetepted there were
exceptions to the general proposition that depsrtée not face any
significant problems upon return to Iran. He sulditthat unless the
Tribunal determined whether or not he fell withire texceptions which
it had identified, it had no basis to be satisfikdt there was no real
chance that he had a well-founded fear of persacutine returned to
Iran.
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68. In reality, the applicant’'s argument is one addrds® the Tribunal’s
fact finding not to its application of the relevaast. Read as a whole,
para.94 of the Tribunal’'s decision discloses thatonsidered that the
applicant would not be one of the exceptions whichdentified.
Proceeding from this finding, it concluded that #hadence before it
did not satisfy it that if he returned to Iran tapplicant had a real
chance of serious harm on the basis that he wadleal fclaimant, a
person who had illegally exited Iran or a deporte®m Australia.
Paragraph 94 of the Tribunal’s decision recordtutadindings. It does
not evidence a misapplication of the relevant test.

69. The applicant also submitted that unless the Tabdaund that he
would not fall into one of the exceptions to whitheferred, there was
no evidence that he would not face persecution. &meptions to
which the Tribunal made reference in para.94 ofdégision were
referred to in para.93 of its decision. As alreallgerved, the Tribunal
must be understood to have meant by its discussipara.94 that the
applicant did not fall into the exceptions to whitthad specifically
referred in para.93. The Tribunal should be undesito have been
saying that because the exceptions which it idedtiflid not apply to
the applicant it was not satisfied that there wasa chance that he
would suffer serious harm if he were to return tanlas a failed
claimant, a person who had illegally exited a coumr a deportee
from Australia.

70. For these reasons, the third particular of thisgation is not made out.

Conclusion

71. As jurisdictional error on the part of the Tribund&las been
demonstrated, its decision will be set aside aedntlatter remitted to
be determined according to law.

| certify that the preceding seventy-one (71) paragphs are a true copy of
the reasons for judgment of Cameron FM

Associate:

Date: 16 December 2009
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