FEDERAL MAGISTRATES COURT OF AUSTRALIA

SZMWQ v MINISTER FOR IMMIGRATION & ANOR [2009] FMCI®7

MIGRATION — Persecution — review of Refugee Reviémbunal decision —
visa — protection visa — refusal — s.36(3) of hhigration Act 1958read with
s.36(4) and (5) is the statutory embodiment, witime alteration, of the
concept of effective protection — s.36(3) is nona@rned with a person’s
standard of living or length of residence in thedicountry where effective
protection is available.

WORDS AND PHRASES -Meaning of “reside” where used in s.36(3) of
Migration Act 1958

Migration Act 1958ss.36, 425, 430, 474

Plaintiff S157/2002 v Commonwea(®003) 211 CLR 476

Minister for Immigration & Multicultural Affairs VApplicant C(2001) 116
FCR 154

SZLAN v Minister for Immigration & Citizensh{p008) 171 FCR 145
WAGH v Minister for Immigration & Multicultural &idigenous Affairs
(2003) 131 FCR 269

Re Chief Commissioner of State Revenue and Feonir{g004) 57 ATR 170
R v Jacksoii2005) 93 SASR 373

Minister for Immigration & Multicultural & Indigenas Affairs v Thiyagarajah
(1997) 80 FCR 543

NBLC v Minister for Immigration & Multicultural &ndigenous Affair§2005)
149 FCR 151

SZBEL v Minister for Immigration & Multicultural &digenous Affairs
(2006) 228 CLR 152

Applicant: SZMWQ

First Respondent: MINISTER FOR IMMIGRATION &
CITIZENSHIP

Second Respondent: REFUGEE REVIEW TRIBUNAL

File Number: SYG 1708 of 2009

Judgment of: Cameron FM

SZMWQ v Minister for Immigration & Anor [2009] FMCA197 Cover sheet and Orders: Page 1



Hearing date: 2 November 2009

Date of Last Submission: 2 November 2009
Delivered at: Sydney
Delivered on: 8 December 2009

REPRESENTATION

Counsel for the Applicant: Ms R. Francois with MsRao

Solicitors for the Applicant: Legal Aid Commissioh New South Wales
Counsel for the First Mr G. Kennett

Respondent:

Solicitors for the Respondents: DLA Phillips Fox

ORDERS

(1) The application be dismissed.

SZMWQ v Minister for Immigration & Anor [2009] FMCA197 Cover sheet and Orders: Page 2



FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 1708 of 2009

SZMWQ
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT
(As Corrected)

Introduction

1. The applicant is a citizen of the Czech Republiemeh he claims, he
and his family were physically and verbally abusesstause of their
Roma ethnicity. He further claims that whilst he laaright to enter and
reside in other European Union (“EU”) member stathe fears
persecution due to widespread discrimination armlemce against
Roma in Europe.

2. After his arrival in Australia on 5 February 20@Be applicant lodged
an application for a protection visa. This was sefill by the Minister’s
delegate on 23 May 2008. The applicant then appbethe Refugee
Review Tribunal (“Tribunal”) for a review of thate@artmental
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decision. The applicant was unsuccessful before Thieunal and
applied to this Court for judicial review of theid@unal’s decision.

The Tribunal decision the subject of these proceglis the second
such decision relating to the applicant. There wasevious Tribunal
decision signed on 10 September 2008 which washgdaby this

Court on 6 March 20009.

In these judicial review proceedings the Court'skiss to determine
whether the Tribunal's decision is affected by gdictional error as
that is the only basis upon which it can be sedeass.474Migration
Act 1958 (“Act”); Plaintiff S157/2002 v Commonweal(R003) 211
CLR 476.

For the reasons which follow, the application Wil dismissed.

Background facts

6.

The facts alleged in support of the applicant'sncléor a protection

visa are set out on pages 5 — 18 of the Tribuwiggsion (Court Book
(“CB”) pages 552 — 565). Relevant factual allegadi@re summarised
below.

Primary Application

7.

In his visa application, the applicant made théfeing claims:

a) he was born on 28 September 1989 in the Czech Refural is
ethnically a Roma;

b) he had been verbally and physically abused fronagfeeof six by
the public as well as by students and teachers. fistreatment
continued for nine years, causing him stress apdedsion;

C) on one occasion, “skinheads” broke all the windaivhis home,
used abusive anti-Roma terms and threatened toHmrand his
family. His father took the family down to the basnt and,
when they emerged, threatening graffiti had beeittemr on the
house;
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d) skinheads murdered an uncle in 1997 and his greai-g
grandparents and others were killed in concentrataomps;

e) he left Europe on 31 August 2004 on a Czech passgpar lived
in New Zealand from September 2004 to February 2008

f)  he travelled to New Zealand to seek recognitioa asfugee and
applied for refugee status there; and

g) he was unmarried at the time of his Australian gutdn visa
application but married an Australian citizen oAwgyust 2008.

Review application

8. On 4 August 2008 the applicant appeared beforeTtiteinal as first
constituted and gave the following additional ewicke

a) his parents were granted protection in New Zeatarwdor three
months after he arrived in Australia. He was exetudrom his
parents’ visa applications because he had comesto#ia;

b) the lawyer for his parents contacted him and tald that his
parents would not be granted protection visas ifrdtarned to
New Zealand. He further stated that the explandborthis was
that he had committed driving offences whilst hesvem his
learners permit;

c) when at school in the Czech Republic his classmatestened
him, he was verbally and physically abused (presynay other
students) and teachers joined in the abuse. Onoooasion he
was bashed;

d) skinheads constantly persecuted him and his family;

e) he feared that he would be persecuted or killdteifreturned to
the Czech Republic because his grandfather haddeaaocessful
businessman and some people want to destroy Ronsadeh
well;

f)  in New Zealand he applied for a student visa big redused. The
decision was appealed twice but without success;
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g) his Australian wife is of Czech Roma backgroundr idarents
were given refugee status in Australia;

h) there is nowhere for him to go in Europe as Romaplee
experience problems throughout Europe; and

1)  his wife is in Australia and he wishes to establsitiamily in
Australia.

9. At the hearing the applicant’'s grandfather and mcth-law gave
evidence which was generally supportive of his case

10. Following this Court’s remittal of the matter, thebunal as secondly
constituted received a pre-hearing submission fileerepplicant on 24
April 2009. The submission contained the followinfprmation:

a) the applicant’s parents and sister were granteagesf status in
New Zealand;

b) although a citizen of an EU member state may residenother
EU state, generally the right to stay beyond tmeaths depends
on employment and financial capacity. Moreover, douse of
limited access to social security payments theiegmi would not
have “equal rights of residence”;

c) he fears being unable to work anywhere in Europe wuhis
Roma ethnicity, his age, his limited skills and mability to
speak any European languages other than Czech;

d) his grandfather and his mother were denied workher Czech
Republic and Poland because they were Roma; and

e) if he returned to Europe, his Australian wife woydth him and
discrimination would cause them to face unemploymand
homelessness.

11. At the Tribunal hearing which took place over tways on 1 May 2009
and 27 May 2009, the applicant made the followidditonal claims:

a) he left the Czech Republic with his parents ancreklster in
2004;
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b)

f)

9)

h)

his family applied for refugee status on arrivalNew Zealand
and he was included in the application. He ingiddad a student
visa and attended college for about five monthsstiesequently
obtained casual employment;

his parents and sister received refugee statusew Kealand
some weeks or months after he left for Australia;

on arrival in Australia, the applicant was unable find
employment. He assisted his father-in-law as aieotwr around
four months and his mother-in-law covered his espsn

he had not taken any steps to avail himself ofrigist to enter
and reside in other EU member states;

he did not intend to renew his Czech passport vithexpired on
30 June 2009;

he feared persecution throughout Europe and said/dse sure
that if he went to any EU country he would be retusvork on
the basis of his Czech passport and Roma ethnicity;

if he did avail himself of the right to enter arebide in Spain (an
EU state which, the Tribunal suggested in discussad the
hearing, did not limit EU nationals’ stays to threeonths’
duration), his poor prospects of obtaining unempient,
combined with minimal access to basic social orthesupport,
could amount to significant economic hardship anrehde
persecution. This hardship would be exacerbatetisf wife
joined him; and

the applicant might be at risk oéfoulementfrom Spain to the
Czech Republic if he failed to find work and accoodgation and
found himself in “trouble” in Spain.

12. Following the first of the two hearing sessiong Thibunal received a
submission containing the following additional infation:

a)

if the applicant were to return to the Czech Rejguble would be
returning to a life with few relatives, even takimgo account his
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13.

father’s side of the family as they were upset tnatfather had
married a Roma woman;

b) because the applicant had overstayed his New Zkalsa he
would not be permitted to board a flight to thaticy;

c) he had never had a Czech identity card and as $teedito sever
links with his country of nationality he did nott@md to renew his
passport; and

d) he might be at risk of persecution as a Roma aralraember of
a particular social group being “unemployed Roma-aitizens”
in Spain. He would also be at risk of facing sudor®mic
hardship and denial of access to basic servicehiha@apacity to
subsist would be threatened.

Attached to the submission were the documents fikew Zealand
relating to the applicant and his family and thresidency application.

The Tribunal's decision and reasons

14.

15.

16.

After discussing the claims made by the applicandt the evidence
before it, the Tribunal found that it was not dags that the applicant

IS a person to whom Australia has protection oliliges under the
United Nations Convention relating to the StatusReffugees 1951
amended by thdProtocol relating to the Status of Refugees 1967
(“Convention”).

Because the applicant was considered an EU natwithl certain

rights in other EU member states, including resigenights, the

Tribunal concluded that s.36(3) of the Act appliel him and

consequently it did not need to determine whetherfdted a real
chance of persecution in the Czech Republic. Titeuiial concluded
that the issue for determination was whether thmieat had access to
effective protection in a third state.

Section 36 of the Act relevantly provides:

(1) There is a class of visas to be known as ptimte visas.
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17.

SZMWQ v Minister for Immigration & Anor [2009] FMCA197

2)

A criterion for a protection visa is that tlag@plicant for the
visa is:

(@) a non-citizen in Australia to whom the Minisie
satisfied Australia has protection obligations unttee

Refugees Convention as amended by the Refugees

Protocol; or

(b)

Protection obligations

3)

4)

()

Australia is taken not to have protection gblions to a
non-citizen who has not taken all possible stepswail
himself or herself of a right to enter and reside whether
temporarily or permanently and however that rightse or
IS expressed, any country apart from Australia,luding
countries of which the non-citizen is a national.

However, if the non-citizen has a well-foundear of being
persecuted in a country for reasons of race, relgi
nationality, membership of a particular social gpuor
political opinion, subsection (3) does not applyetation to
that country.

Also, if the non-citizen has a well-foundear finat:

(@) a country will return the non-citizen to aneth
country; and

(b) the non-citizen will be persecuted in thatestbountry
for reasons of race, religion, nationality, memlieps
of a particular social group or political opinion;

subsection (3) does not apply in relation to thesti
mentioned country.

The Tribunal concluded that, because of his stasusn EU citizen, the
applicant has a right to enter and reside in Spatrhad not taken all
possible steps to avail himself of that right. Tikunal found that this
right to enter and reside in Spain was not remavedegated merely
because of:

the applicant’s offences in New Zealand;

the fact that the applicant had never visited S@aid was not
familiar with its language or culture; or
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c) the fact that the rights afforded to non-citizensSpain are not
the same as those given to Spanish citizens.

18. The Tribunal also found that:

a) the practical problems which the applicant mightfoont in
Spain were not so extreme as to negate the exestnihe right
to enter and reside in Spain;

b) the possibility that a “durable solution” of asdamion and
naturalization would be illusory was of no signdéince because
s.36(3) does not require that a person have pemhaights of
residency in the third country; and

c) the then-imminent expiry of the applicant’s passpa¥ not affect
his then-current right to enter and reside in Spiiareover, he
could apply for a new passport. The applicant'soea for not
seeking a new passport were not relevant to theabpe of
s.36(3).

19. The Tribunal found that there is no real chancetled applicant
experiencing harm in Spain amounting to Conventsated
persecution whether on the grounds of his ethnitiyy nationality or
as a member of a particular social group, nameiyefmployed Roma
non-citizens” because:

a) his circumstances differ markedly from other Romather non-
citizens, in part because he is a EU passport hotde arrival
from an English speaking country and is not part aofy
established, visible community (that is, he did rsttare a
common language or experiences with the SpanishaRemany
of whom live in defined communities and localities)

b) his knowledge of at least some spoken English waskist him
In communicating with Spaniards and with membersSpéin’s
large foreign community;

c) heis young, appeared physically fit, and has waikeareas such
as painting, gardening, couriering and fixing mefor
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d) country information showed that whilst there wergividual
instances of abuses against Roma in Spain — imguplhysical
violence by members of the security forces, privageurity
agents and neo-Nazis gangs - these incidents wete n
widespread, nor did being Roma in itself estabéisteal chance
of persecutory harm;

e) the Tribunal did not accept that the applicant wloattract the
interest of law enforcement officials, private sdéguagents or
gangs or that he would gravitate to any groups ebpte
potentially vulnerable to such adverse attention;

f)  country information showed that EU and Spanish @uitiks are
conscious of the discrimination and violence exgwed by
Roma in Spain and the efforts that have been nwuedrove the
situation of Roma in Spain constitute an adequateel| of
protection from Convention-related harm;

g) any possible unemployment in Spain would not besallt of the
applicant's membership of any particular socialugrqsuch as
“‘unemployed Roma non-citizens” or his nationalitys a
non-Spaniard) or arise out of the applicant’s ckdimearning
disability. Any period of unemployment would be shioved
given the applicant’s age and nature of his paskvaod it was
satisfied of the availability of support groups autial networks
that could ensure that the applicant does not sulfi@m
amounting to persecution; and

h) the presence of the applicant’s wife in Spain “dad add to a real
chance of the applicant experiencing Conventioateel
persecution”.

20. The Tribunal found that there is no real chance 8pain will return
the applicant to the Czech Republic (whether or m®thas a well-
founded fear of Convention-related persecutionghbecause:

a) country information indicated that there are vennited
circumstances in which EU nationals can be expétl@t Spain,
examples being serious threats to public orderliphlealth, and
public safety;
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b) taking into consideration the nature of the applisaoffences in
New Zealand, his age when they occurred and hdeece to the
Tribunal that he had committed no further offenicegustralia, it
was not satisfied that the applicant would condhictself in such
a way as to pose a risk, or be perceived to paskato Spain’s
public order, public health or public safety; and

c) expulsion of an EU national on economic groundsl{sas high
unemployment levels) was explicitly ruled out bytlb&U and
Spanish law.

21. The Tribunal noted that country information indethat the Spanish
authorities would regard as “evidently groundlesahd therefore
refuse to process, any asylum application fromaiiydicant. However,
having found that the applicant has a right to reate reside in Spain
and that there is no real chance of this right dpeturtailed by
expulsion, the Tribunal concluded the applicant mod need to apply
for asylum in Spain in order to ensure that he Wwowdt subsequently
be expelled.

22. The Tribunal summarised its conclusions as follows:

In sum, the Tribunal finds on the basis of the &japit's

circumstances and the laws of the EU and Spaint the

applicant has a right to enter and reside in Spana that he has
not taken all possible steps to avail himself at tight (s.36(3));
that the applicant does not have a well-foundedr fed

persecution in Spain (s.36(4)); and that there dsreal chance
that Spain will return him to the Czech Republitéther or not
he has a well-founded fear of Convention-relatedsgeution
there) (s.36(5))(para.150)

Proceedings in this Court

23. The grounds of the application commencing theseqadings were
pleaded as follows:

(1) The Refugee Review Tribunal fell into jurisidical error as
its decision involved an error of law.

(2) The Refugee Review Tribunal fell into jurisidical error by
failing to take into account relevant consideragsoand
taking into account irrelevant considerations.
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(3) The Refugee Review Tribunal fell into jurisihical error by
making findings that were not open on the eviddrefere
it.

(4) The Refugee Review Tribunal fell into jurisidical error by
failing to accord the Applicant procedural fairness

Error of law — s.36(3)

24. The applicant particularised his allegation that Thibunal had erred in
law as follows:

The Refugee Review Tribunal gave to the concepa afght to
enter and reside ’‘inanother country in subsection 36(3)
Migration Act 1958 (“the Act”) a meaning unavailablnder the
Act, namely that a person’s right tae€sidé in another country
within the meaning of subsection 36(3) would ordy‘begated

in circumstances oféxtreme hardship(at [119]).

The Refugee Review Tribunal ought to have heldthigatoncept
of a right to reside in subsection 36(3) of the ictuded:

(@) the right to participate in that Country's sget of social
security; and/or

(b) as a matter of practical reality, the capacity establish a
residence in that country.

25. At the outset it should be observed that the Trabwid not express the
view that a person’s right to reside in another ntpu within the
meaning of s.36(3) would only be “negated” in cir@iances of
“extreme hardship”. What it said was:

It might be theoretically possible that an applitarould face
such extreme hardship that a right to reside i®ffect negated.
However, the Tribunal finds it unnecessary to cdesithis
guestion further. It considers that the challendlks applicant
might face in Spain are far removed from such aolgtical
case, and not such as to negate the existence oighit to reside
in that country for the purposes of s.36(®ara.119)

Although the Tribunal did consider the difficultiagiich the applicant
might confront were he to relocate to Spain, it slidin the context of
s.36(4) and whether such circumstances might anmou@bnvention-
related persecution. It did not consider these emain the context of
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s.36(3) and whether the applicant’s right to resd8pain might have
been negated thereby.

26. The effect of s.36(3) is that if an applicant fadsdemonstrate that he
or she has taken all reasonable steps to exeraisd fegally
enforceable entry and residency rights as he onghehave in another
country, Australia is taken not to have protectapligations to that
person:Minister for Immigration & Multicultural Affairs VApplicant C
(2001) 116 FCR 1545ZLAN v Minister for Immigration & Citizenship
(2008) 171 FCR 145 at 159 [58]. Given that the mppk had not
sought to travel to and take up residence in Sga86(3) required the
Tribunal to determine whether such rights as th#iegnt had to go to
Spain and remain there for a period amounted toght‘to enter and
reside” there.

27. The applicant observed that “reside” and “residéra® not terms
defined by the Act and that the full scope of whaside” means in
s.36(3) has not yet been judicially considered.akeanced a case that
the right to “reside” referred to in s.36(3) encasges incidental rights
and/or the practical capacity necessary to estallisesidence. This
argument involved two elements. The first was tifw meaning of
“reside” or “residence” involved something akin #ettling in a
location. The second was that this right of restgewwas coupled with,
and underpinned, by a right to receive the socemlusty benefits
enjoyed by the citizens of the third country.

28. As to the first of these elements, the applicamingtied that “reside”
should be understood to import concepts of “abaiel “connection”.
He referred toWAGH v Minister for Immigration & Multicultural &
Indigenous Affairg2003) 131 FCR 269 where Hill J observed:

“‘Reside” in its usual dictionary sense means “to alw
permanently or for a considerable time; have ormdi®de for a
time” (seeThe Macquarie Dictionary3rd ed)). It would be an
unusual, although not impossible, use of the wordefer to a
tourist. A tourist may stay overnight, or for a &nm a country,
but that country would not be his or her place bbde, even
temporarily.(at 283-284 [65])

It was submitted that a residence could not be tearg but required
something of a settled characté®e Chief Commissioner of State
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29.

30.

31.

Revenue and Ferringtof2004) 57 ATR 170 at 178 [30R v Jackson
(2005) 93 SASR 373 at 378ff [12]ff.

The applicant further submitted that, in contextestde” was
ambiguous and that to better understand its propesning it was
appropriate to refer to the supplementary explagattemorandum to
the Border Protection Legislation Amendment Bill 199@&hich
introduced ss.36(3)-(7) into the Act. Relevantlgragraphs 3,4 and 5
of that memorandum state:

New subsection 36(3) is an interpretative provisretating to
Australia’s protection obligations. This provisigorovides that
Australia does not owe protection obligations tanan-citizen
who has not taken all possible steps to avail hinmarself of a
right to enter and reside in another country.

Proposed subsection 36(3) does not apply in ratatitoa country
in respect of which the non-citizen has a well-ftieth fear of
being persecuted, or of being returned to anotheuntry in
which he or she has a well-founded fear of beinggmuted, for
reasons of race, religion, nationality, membersbi@ particular
social group or political opinion (new subsectioB§(4) and
36(5)).

The purpose of proposed subsections 36(3), (4) @hds to
ensure that a protection visa applicant will not t@nsidered to
be lacking the protection of another country if heitit valid
reason, based on a well-founded fear of persecutienor she
has not taken all possible steps to access thaegtion.

The applicant submitted that “protection”, wherdereed to in the
supplementary explanatory memorandum, assumediaypar level of
protection and that “residence” must be considargtiat context. His
case was that a right to reside assumed the atailgquire a residence
which in turn implied a right to subsist. He suldettthat a theoretical
right to “reside” in another country, with no righo access the welfare
benefits available to citizens of that country aedconsideration given
to his capacity to establish a residence, is natwtB86(3) means by a
right to reside in another country.

The applicant submitted that the legislative puepofs.36(3) was that
the third country it contemplates would offer aplegant the quality of
protection offered by the Convention and that thisuld include
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access to welfare. It was submitted that art.2B§19¢ the Convention
was relevant in this connection. Relevantly, ityides:

1. The Contracting States shall accord to refegémvfully
staying in their territory the same treatment asaaccorded
to nationals in respect of the following matters:

(@)

(b) Social security (legal provisions in respectf o
employment injury, occupational diseases, maternity
sickness, disability, old age, death, unemployment,
family responsibilities and any other contingency
which, according to national laws or regulations, i
covered by a social security scheme), subject ¢ th
following limitations:

() There may be appropriate arrangements for the
maintenance of acquired rights and rights in
course of acquisition;

(i) National laws or regulations of the countryf o
residence may prescribe special arrangements
concerning benefits or portions of benefits which
are payable wholly out of public funds, and
concerning allowances paid to persons who do
not fulfil the contribution conditions prescribed
for the award of a normal pension.

32. The embellishments on the meaning of “reside” which applicant
propounds are not supported by authority. The casde it clear that
the right of residence contemplated by s.36(3k&ly no more than a
right to remain in a third country, whether tempiyaor permanently,
free of the fear of persecution, but nothing more.

33. For instance, when considering what “reside” meéres passage from
Hill J’'s judgment inWAGH which the applicant citegdhould not be
considered in isolation. INWNAGH’s caseeach of the protection visa
applicants held a visa issued by the United StatesAmerica
permitting them to enter the United States “for plieposes of business
and tourism” and to stay for a period of up to swnths with a
capacity to seek an extension of a further six Im@nthe issue before
the Full Court of the Federal Court was whethet thsa gave a right
to enter and reside in the United States in theeseontemplated by
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s.36(3). Quoted in full, the paragraph of Hill Jisdgment which
contains the passage relied upon by the applicargss

The fact that the residence of which the sectiazakp may be
temporary is clear from the face of the sectionetér a visa to
enter for tourist purposes is a visa which authesivoth entry
and (temporary) residence is a difficult questitiReside” in its
usual dictionary sense means “to dwell permanewtlyfor a
considerable time; have one's abode for a time”e(SEhe
Macquarie Dictionary3™ ed)). It would be an unusual, although
not impossible, use of the word to refer to a tsiud tourist may
stay overnight, or for a time in a country, but tltauntry would
not be his or her place of abode, even temporarihe present is
not a case where the appellant carried on any mssnor indeed
was employed by some other person in that perdusmess. If
she were then it would be possible to argue thaidence was
necessary for business purpog@s$.283-284 [65])

34. As Debelle J observed IR v Jacksonthe concept of “residence” is
capable of various shades of meaning and is nedhkxgal nor a
technical term. In the statutory context, a placeld be a person’s
residence even if the occupation was for only atsperiod of time,
much depending on the statutory context and thenirdnd purpose of
the legislation (at 380-381 [23]). In this caseg ttelevant statutory
context is provided by s.36(3). It is concernechwiite protection from
persecution which the residence in a third couatfgrds, not with the
period of residence necessary to secure such porteas may be
required. In this connection, it should not be &itgn that s.36(3) does
not stand alone but is to be read with s.36(4) argb(5) as the
statutory embodiment, with some alteration, of¢bacept of effective
protection.

35. The doctrine of effective protection was considenedVinister for
Immigration & Multicultural & Indigenous Affairs vlhiyagarajah
(1997) 80 FCR 543:

It is not necessary for the purposes of disposintis appeal to
seek to chart the outer boundaries of the prinaplef
international law which permit a Contracting Stdte return an
asylum seeker to a third country without undertgkian
assessment of the substantive merits of the clamrefugee
status. It is sufficient to conclude that interoatil law does not
preclude a Contracting State from taking this ceuvehere it is
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36.

proposed to return the asylum seeker to a thirchtguwhich has
already recognised that person's status as a refuged has
accorded that person effective protection, inclgdi right to
reside, enter and re-enter that country. The exgpozs“effective
protection” is used in the submissions of the Mamsin the
present appeal. In the context of the obligationsiag under the
Refugees Convention, the expression means prataghah will
effectively ensure that there is not a breach af38rif the person
happens to be a refuge@t 562 per von Doussa J, Moore and
Sackville JJ agreeing)

Article 33 of the Convention prevents a state whiglparty to the
Convention from expelling or returning a refugeetite frontiers of
territories where his or her life or freedom would threatened for a
Convention reason.

Referring to the principles applicable to such cd&stions prior to
the introduction of subss.(3), (4) and (5) of s.&one J said in
Applicant C's casat 161 [21]:

The principle inThiyagarajahs not restricted to cases where the
protection available to the protection visa apphtarises from
the grant of refugee status, but may also applyra&vhe or she is
entitled to permanent residence in the third coyntr

... InPatto v Minister for Immigration and Multiculturalffairs

(2000) 106 FCR 119 at 131 [37], French J summariskd
position developed in these cases (noting thatetipespositions
are not exhaustive):

“One can draw from these cases broad propositions i
relation to the protection obligations assumed lsthalia
under Art 33 of the Convention in its applicatianpersons
who travel to Australia from the country in whidiey fear
persecution by a third country in which they hatggpped or
stayed for a time:

1. Return of the person to the third country withtn
contravene Art 33 where the person has a right of
residence in that country and is not subject to
Convention harms therein.

2. Return of the person to the third country withtn
contravene Art 33, whether or not the person hghtri
of residence in that country, if that country iparty to
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the Convention and can be expected to honour its
obligations thereunder.

3. Return of the person to a third country will not
contravene Art 33 notwithstanding that the persas h
no right of residence in that country and that the
country is not a party to the Convention, providieait
it can be expected, nevertheless, to afford thequer
claiming asylum effective protection against thsesit
his life or freedom for a Convention reason.”

37. Her Honour further held that the subsequently ethst36(3) did not
purport to change the existing operation of s.3@&jhe concept of
“effective protection”. In particular, her Honoueld, Grey J agreeing:

The combination of the amendments to s 36 and db&ide of
effective protection leads to this position. Aulsraloes not owe
protection obligations under the Convention to:

(@) a person who can, as a practical mattertaob effective
protection in a third country; or

(b) to a person who has not taken all possgtéps to avalil
himself or herself of a legally enforceable rigbt énter
and reside in a third countryat 172 [65])

38. As a result, and contrary to the applicant's submiss, where
“protection” is referred to in the supplementary pkexatory
memorandum to the Bill which introduced subss.(8), and (5) of
s.36, it should not be understood to be referringConvention
protection but to “effective protection”. Important “effective
protection” need not be protection pursuant toGbeavention but need
only be (effective) protection against threats toagpplicant’s life or
freedom for a Convention reason. This means thgitgito social
security benefits or the like need not form parttbé protection
available in the third country. Put another wa tight of residence
contemplated by s.36(3) is not concerned with gliegnt’'s standard
of living in a third country but with an applicastbility, by remaining
in a third country, to avoid the persecution whioh or she fears:
NBLC v Minister for Immigration & Multicultural & ndigenous
Affairs (2005) 149 FCR 151 per Graham J at 165 [62]-[63].
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39. The right to reside referred to in s.36(3) is there simply the right to
reside in a third country where the applicant widt be subject to
Convention-related persecution and from which heha will not be
refouled to the country in respect of which he or she hawedl-
founded fear of persecution for a Convention reaffasioes not imply
residence of a settled character or a particulandsird of living,
simply freedom from the fear of Convention-relapsusecution.

Failing to take into account relevant consideratios/taking into account
irrelevant considerations

40. The second allegation made in the application wasiqularised as
follows:

(@) The Tribunal concluded that the challenges Applicant
would face in Spain were “far removed” from “extrem
hardship” (at [119]) and thus improperly excludedrther
consideration of the application of subsection 36¢B the
Act.

(b) In so far as the Tribunal may have based itsctgsion in
2(a) on its factual findings in relation to whethe¢he
Applicant would face a real chance of persecutioispain,
the Tribunal took into account an irrelevant coresiation
being only whether any extreme hardship faced kg th
Applicant would be due to a Convention reason.

41. The applicant’s second allegation depended on thetGccepting his
construction of the meaning of “reside” where thaird is used in
s.36(3) of the Act. Based on his submission that riésidency right
referred to in s.36(3) included the right to pap&te in the third
country’s system of social security and the capatit establish a
settled residence in that country, the applicartinstied that the
Tribunal improperly excluded from its consideratibtie inability of the
applicant to obtain welfare benefits in Spain argddapacity generally
to establish a home. As the Court has not acceiptedapplicant’s
submissions on what “reside” means in s.36(3),sé@ond ground of
the application lacks the necessary foundation thnd discloses no
jurisdictional error on the part of the Tribunal.
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Findings not open on the evidence

42. The applicant alleges in the third ground of theliation that the
Tribunal erred by making findings that were notopa the evidence.
This allegation was particularised as follows:

The Refugee Review Tribunal found that the appiE@eriod of
employment in Spain would be “short lived” becaaséis age,
past work experience and the availability of “supgpgroups and
social networks” in Spain (at [138]).

It was not open to the Refugee Review Tribunal &kenthis
finding as there was no evidence before the Tribtha:

(@) young uneducated migrant non-citizens who db speak
Spanish and who are only experienced in meniallalaoe
likely to find employment relatively quickly in $paand/or

(b) there were support groups and social networksSpain
which could support unemployed migrant non-citizemsh
as the Applicant.

43. Although repetitious, it is useful to set out vdiimathe relevant
finding of the Tribunal:

. any period of unemployment would be short-liggden the
applicant’s age and the nature of his past work] &ns satisfied
that there are support groups and social networksSpain that
are available to ensure that he does not suffemhamounting to
persecution(para.138)

44, As to the submission that there was no evidence ghg period of
unemployment which might be suffered by the applicaould be
short-lived, it is sufficient to observe that theiblinal based this
conclusion on the applicant’'s age and the natureiopast work and
that there was evidence on both of these mattersitis reason, the
Tribunal’s conclusion was open to it for the reason expressed.
Undoubtedly, the Tribunal had evidence of the pelstate of the
Spanish economy as a result of the global finararials and of there
being significant barriers against the entry of Romto the Spanish
job market. However, rather than basing its findorg this evidence
dealing generally with economic and social condgion Spain, the
Tribunal gave decisive weight to the applicant'® @md the nature of
his past work. It is difficult to agree with the iBunal but this
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45.

46.

conclusion was open to it and the Court’s viewstlom matter are
irrelevant.

The allegation that there was no evidence of amypgsrt groups or
social networks in Spain” which would assist thelagant also fails on
the facts. There was evidence before the Tribuhat Roma civil

society in Spain was “quantitatively rich, with seof associations in
each [Autonomous Community]” (CB 811-813). That dmrce is

found in a document entitled “The Situation of RomaSpain”, a

report to which the Tribunal referred at p.23 sfdecision. It must be
concluded that the Tribunal read and absorbed tlseusskion

reproduced at CB 811-813 even if it made no speogierence to it in
its reasons. To comply fully with its obligationader s.430(1) of the
Act, the Tribunal should have referred to the emde on which its
finding on this aspect of the matter was based. éd@w such a failure
does not amount to jurisdictional error and, asethgas evidence to
support it, the finding itself is not legally ermwus.

For these reasons, the third ground pleaded impipécation does not
disclose jurisdictional error on the Tribunal’s par

Breach of s.425 of the Act

47.

48.

In the fourth ground of the application the appiicalleged that the
Tribunal failed to accord him procedural fairneghis allegation was
particularised as follows:

The Tribunal failed to inform the Applicant thatetlollowing
issues arose in relation to the decision undereenvat [138]):

(@) The Tribunal’s belief that there were supporoups and
social networks which could support the ApplicanSpain;
and/or

(b) The Tribunal's belief that young uneducated ram [sic]
who do not speak Spanish and who are only expextenc
menial labour were likely to be able to find emphant
relatively quickly in Spain.

Section 425(1) provides:

425 Tribunal must invite applicant to appear
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49.

50.

(1) The Tribunal must invite the applicant to appbefore the
Tribunal to give evidence and present argumentstired to
the issues arising in relation to the decision un@eiew.

In SZBEL v Minister for Immigration & Multicultural &ndigenous

Affairs (2006) 228 CLR 152 it was held that, by virtue o025, a

review applicant before the Tribunal is entitled be aware of the
issues which may be dispositive of his or her nvi€ection 425(1)
describes these as “the issues arising in relatidhe decision under
review”.

The applicant’s submissions are to the effect thattwo questions —
whether or not there were support groups or sawédvorks which

could support him in Spain and whether his parsicupersonal

attributes might affect his access to employmentwere issues

potentially dispositive of his application and wiis.425 of the Act

required be brought to his attention. He submitteat the Tribunal

failed to do this and that its conclusions on thea® questions, as set
out in the above particulars, were both criticalit® findings and

“highly surprising” given the known evidence. Thgpacant submitted

that by failing to raise these matters with hine ffribunal denied him
procedural fairness and the opportunity to addudiér evidence.

The applicant's submissions confuse the evidencéchwimay be
relevant to an issue with the issue itself. To usi@dad the allegation,
the entirety of para.138 of the Tribunal’'s decisi@eds to be set out:

The applicant and Ms Biok also pointed out thateth with
possible unemployment, he will be ineligible fociabsecurity
benefits because he is a non-citizen of Spain arm#oause he
has not made past insurance contributiolms.other words, the
lack of income (perhaps together with accommodati@amd
other difficulties) may put him at risk of seriou®iarm, for
instance, ‘significant economic hardship that thréans [his]
capacity to subsist’, and ‘denial of access to leaservices [with
a similar impact].” The Tribunal acknowledges the applicant’s
genuine concern about this, and accepts that hgabdity for
social security may rely on his nationality (a Cention ground)
and/or his past contributions to any insurance fuHdwever, the
Tribunal considers that any period of unemploymeiit be
short-lived, given the applicant’s age and the mataf his past
work, and it is satisfied that there are supporoypws and social
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51.

52.

53.

networks in Spain that are available to ensure thatdoes not
suffer harm amounting to persecutigemphasis added)

This passage must, in turn, be read with para.X2the Tribunal's
decision:

The applicant claims that he has a well-foundedr feé

Convention-related persecution in all EU countri@s¢luding,

relevantly for this decision, Spain. He claims earfpersecution
on the grounds of his ethnicity, as a Roma, andpailing to the
latest submission, as a member of a particular aogroup

‘unemployed Roma non-citizens’. The applicant also claimed
that, as a Roma and as an ‘unemployed Roma nonzeit, and

also taking into account his particular circumstaes, he fears
economic hardship and denial of access to basic vemss,

amounting to persecutory harn{emphasis added)

When these paragraphs are considered, it can hdlssehe issue was
whether lack of income, perhaps combined with acoodation and

other difficulties, might put the applicant at risk harm. This harm

was identified as significant economic hardshiplenial of access to
basic services so serious that the applicant’'saigp subsist would

be threatened. However, far from being issues thkms, the

particular matters the applicant relies on in respéthis ground of the
application — lack of support groups, probable upleyment and

denial of access to basic services — are no mareakiidence relevant
to what was, in fact, the issue.

As a result, the particularised matters did notehi@mvbe notified to the
applicant pursuant to s.425. Moreover, it is appatieat the applicant
was aware of the real issue because it was ragduihi and his legal
adviser at the Tribunal hearing, as recorded a@.pa@8 of the
Tribunal’s decision quoted above.
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Conclusion

54. Jurisdictional error on the part of the Tribunalshaot been
demonstrated.

55. Consequently, the application will be dismissed.

| certify that the preceding fifty-five (55) paragraphs are a true copy of the
reasons for judgment of Cameron FM

Associate:

Date: 8 December 2009
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CORRECTIONS

1. Page 2 of “Cover sheet and Orders” — Counsel fer dpplicant
amended to include “with Ms A. Rao”
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