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ORDERS

(1) The title of the First Respondent is changed to isfiem for
Immigration & Citizenship.

(2) That there be an order in the nature of certiagaashing the decision
of the Second Respondent made on 17 February 2006handed
down on 9 March 2006.

(3) That there be an order in the nature of mandamtsniag the
application of the Applicants to the Second Responhdto be
determined according to law.

(4) The First Respondent is to pay the Applicants’sdiged in the sum of
$4,500.00.

CORRIGENDUM

1. Pursuant to order made by Federal Magistratgd-lmnes on 3 May
2006, the Applicant in the proceedings shall begdiby another party.
The Second Applicant shall be known as “SZLGR”.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 1043 of 2006

SZIQN
First Applicant

SZLGR
Second Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application for review of a decisiontioé Refugee Review
Tribunal. The decision was signed or"IFebruary 2006 and handed
down on § March 2006. There were five Applicants for reviefithe
delegate's decision in the proceedings before thugee Review
Tribunal although there is only one Applicant fodicial review of that
decision. The Applicants before the Tribunal war@idowed mother
and her four children. The decision of the Triduwas to affirm the
decision not to grant protection visas to the Fastl Fifth-named
Applicants. The Tribunal found that it did not leajrisdiction with
respect to the Second, Third and Fourth-named Agppis. Only the
first-named Applicant in the Tribunal proceedingasworiginally an
Applicant in this Court.
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2. The Applicants commenced proceedings for judioediew by filing
an application and an affidavit in support ofi April 2006. In that
application the Applicant seeks the following osler

1) The decision of the Second Respondent made on 17
February 2006 and handed down on 9 March 2006 be
guashed.

i)  An order in the nature of mandamus requiring theo8d
Respondent to review, according to law, the decisib a
delegate of the First Respondent to refuse a grotevisa
to the Applicant.

i)  The First Respondent to pay the Applicant's costs.

3. The First Respondent, now known as the Ministerlf@migration &
Citizenship, has filed a Response opposing theegin. As a matter
of formality I will make an order changing the ditlof the First
Respondent to Minister for Immigration & Citizenghi

Background

4. The background to this matter is that the Applidana citizen of the
Philippines. She arrived in Australia with her foghildren on
29" October 2003. On #8November 2003 the Applicant and her four
children lodged applications for Protection (CIXgs) visas with what
was then called the Department of Immigration & tbwiltural &
Indigenous Affairs. On 31December 2003 a delegate of the Minister
refused the applications for protection visas and®@" January 2004
the Applicants applied to the Refugee Review Trdluior review of
that decision.

5. On 20" May 2004 the Tribunal, presumably differently ctitused,
affrmed the delegate's decision not to grant @taie visas. The
Applicants then sought judicial review of that deon from the
Federal Magistrates Court. Ol August 2005, in proceedingZ EWB
& Ors v Minister for Immigration & Anof2005] FMCA 1145, Smith
FM ordered that, inter alia, a writ of certiorahosild issue quashing
the Tribunal decision and that a writ of mandambsutd issue
directed to the Second Respondent, requiring tleer®kRespondent
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to determine according to law the application friew of the decision
of the delegate of the First Respondent datédtember 2003.

6. The matter was then remitted to the Tribunal. Thieuhal wrote to the
Applicant's migration agent on '16September 2005 inviting the
Applicants to attend a hearing scheduled fdf C&tober 2005. The
Tribunal wrote to the Applicant in these proceedirggparately on
20" September 2005, again inviting her and the otheplidants to
attend a hearing.

7. The Applicant's migration agent forwarded to théddinal a copy of a
confidential psychologist's report relating to fyeplicant prepared by
Saime Dilek on 18 February 2005. The migration agent also
forwarded a report from a social worker at Sydnéyid€en's Hospital
and a letter from the Applicant to the Registrathaf Tribunal dated"?
November 2005. The letter told the Tribunal thaieé of the children
had left Australia to join their biological mothen 7" November.
Although the children had lived with the Applicaafter her husband's
death she was required to give up their custodyalmse of the
insistence of the children's biological mother. Tledter asked the
Tribunal to remove the names of the children fromApplicants.

8. The Applicant's then solicitor forwarded a Resporise Hearing
Invitation to the Tribunal indicating that the Riispplicant wished to
attend a hearing and would require an interpreterthe Tagalog
language. The Response also indicated that Ms Ohekpsychologist,
was required as a witness and that she would gilkeece about the
Applicant's mental and psychological condition @meent upon the
Applicant's husband's assassination in the Philggpi

9. The Applicant then appears to have changed migraéigent and
solicitors, and the current solicitors wrote to tAeibunal on
16" November 2005 making a submission and referrintfpecdecision
of Smith FM setting aside the earlier decision. Thigration agent
also provided a copy of some newspaper reportingléo violence in
the Philippines and a statutory declaration fromAjpplicant to which
she had annexed a copy of a fax which appearsue bheen faxed
from the Philippines on {2November 2005 from a lady indicating
that her husband, whose name | will not disclos¢haslady is the
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10.

11.

12.

13.

14.

Applicant's sister-in-law and disclosure of her eammay tend to
identify the Applicant in breach of s.91X of thedvition Act.

The sister-in-law in her fax told the Applicant tHar husband was
ambushed and killed by unidentified men at 6:30pmL#" November
2005. There was also attached a newspaper reperting to the
murder of the policeman by three armed men whodmagunshots in
his body and head. There are also other newspaperts filed and a
copy of the decision of Smith FM I8ZEWB (supra)The Applicant
also provided her Philippines passport to the Trdbu for
photocopying, and a copy of that record appeatisarCourt Book.

The Applicant's migration agent wrote to the Triluron 12
December 2005 enclosing a faxed copy of an autogsyrt dated 28
February 1980 relating to the brother of the Aptis late husband.
The letter advised the Tribunal that the brothes abBo murdered by
rebels as stated in evidence by the Applicantettrlier hearing.

The Applicant attended the Tribunal hearing andegavidence on
21 November and 1% December 2005. The Tribunal also took
account of the Applicant's oral evidence to thebdmial previously
constituted on %7 April 2004. A copy of the Tribunal's decision oed
can be found in the Court Book at pages 277 thraag@®7 inclusive.

The Tribunal set out the Applicant's claims in pamary application
and noted that the Applicant was a female natiohdhe Philippines,
aged 32 at the time of the decision, who marriedl&ie husband in
June 2000 who was an independent councillor allted the
municipality mayor of the area in which they livedhere were four
children, although only the youngest child washetogical child, and
the Tribunal noted that he was the only one whoaiaad in Australia
at the time of the hearing. The Tribunal notedt tthee Applicant
arrived in Australia on a Philippines passport éssin Manila on 13
August 2003 and travelled to Australia five dayembbtaining a visa
accompanied by the children.

The Applicant's claim was that on”lJFebruary 2003, the Applicant
was with her husband and son when 30 armed meroagped the
house. Five people threatened them while oth&rsacked the house.
The Applicant's sister-in-law who lived next do@illed the police but
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no-one came. The men took the Applicant, the Applis husband and
the Applicant's son to a house two blocks away erecuted the
Applicant's husband in front of her. After the extton one of them
shouted, "We will kill all the (name delet@damily."

15. The Applicant stated that the New People's Armyerlatvrote
threatening letters to her so she knew that thee Wee killers of her
husband. She believed that they wanted her hugioamske his council
and other connections to obtain arms for them buefused. She later
stated to the Tribunal that they may also havesdilhim because he
had planned to run for mayor in the next electibhe Applicant
claimed that she feared the New People's Army secthey wanted to
pressure her family to help their cause. They halts @ll over the
Philippines and could follow her anywhere.

16. The Tribunal referred to various items of documgntavidence
provided by the Applicant. The Tribunal referredtte pre-hearing
submission from the Applicant's migration agent aeférred to the
decision of the Federal Magistrates Court. Thédiral also set out a
summary of the Applicant's oral evidence to thédmnal. At page 290
of the Court Book the Tribunal noted that it aldrtke Applicant that it
would need to determine whether she faced a reanaeh of
persecution if she returned to the Philippines dngb, whether the
essential and significant reason would be one ®fitle reasons set out
in the Convention and that the identity of the fargbs assailants could
therefore be important.

17. The Tribunal told the Applicant that there were tcadictory
indications as to the perpetrators but the Applicasponded that they
were really one and the same operating under diftenames. The
Tribunal referred to Independent country informat@bout the New
People's Army and noted that the Applicant saigpage 291 of the
Court Book that four members of her husband's fahald been killed:
her father-in-law and brother-in-law 12 years eaylher husband and,
most recently, another brother-in-law, the policanta whom | have
previously referred.

! Name deleted to comply witligration Act 1958Cth) s.91X
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18. The Applicant told the Tribunal that at her husbarfdneral and on
later occasions the governor of the area had spuakehe Applicant
about becoming involved in politics herself andttbhe did have an
increasing role and profile in politics. The Triminnoted the
Applicant's comments the police were corrupt anadlccoot guarantee
her safety and she had received no advice of &imreaigh in the
investigations of the husband's death.

19. The Applicant's migration adviser invited the Tmial to accept the
genuineness and well-foundedness of the Applicdatiss and that
they could be based on her political opinion ad agimembership of a
particular social group, being the particular familhe migration agent
suggested that there was a real chance that teksiedod come to know
of the Applicant's increasing political profile asflected in the two
threatening letters she had received personalhe Had not wanted to
leave the Philippines but had been driven to ddertause of being
kept under surveillance and implicitly a harbingéfuture harm.

20. The migration agent stressed the distinction betvike New People's
Army and other organisations might not be realistithe Applicant's
eyes but the repeated death threats showed thakpplecant had a
political profile which put her at risk of harm frothe rebels.

21. The Tribunal noted that it would need to address harticular areas of
concern arising from the evidence of the Applicamd the Applicant's
niece, who was also an applicant for a protectisa.vThe Applicant's
niece is also an applicant for review of a decisanthe Refugee
Review Tribunal in proceedindSZIQM v Minister for Immigration &
Anor[2007] FMCA 1372.

22. The Tribunal referred to Independent country infation at pages 294
and 295 of the Court Book about the New PeoplesyAivhich is the
military wing of the Communist Party of the Philipps.

The Tribunal’s Findings and Reasons

23. The Tribunal's findings and reasons are set opagés 295 through to
307 of the Court Book. The Tribunal accepted thatApplicants were
Philippines by nationality and noted the productajrthe Applicant's
passport. The Tribunal assessed the First Apglgcataims, namely,
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the Applicant in these proceedings, against thelidpmes. The
Tribunal noted that essentially it was the Appligarclaim that she
feared persecution from extremist rebels who kilkeat husband for
reasons of his political opinion and possibly hisnmbership of his
family and that following his death the rebels hadde a series of
threats to the Applicant and her family in lettensd in threatening
conduct. The Tribunal noted that the Applicantrakd she was being
targeted for her political opinion imputed from thetivities of her
deceased husband and because of her membershpadfclar social
group, the family.

24. At the second hearing, the Applicant claimed ta f@arsecution from
the same people on the basis of her actual pdldj@aion because she
had been approached to run for local politics in lngsband's place.
She feared that the rebel groups would targetfhs&na retuned to the
Philippines and that she would be at risk both pejagically and
physically anywhere in the country and that theigeolin the
Philippines were unable to protect her from hairhe Tribunal said:

The Tribunal accepts, on the basis of the Applisaatal and
documentary evidence, that the Applicant's huslveasi killed by
a group of armed men. It accepts that this experemas
traumatic for the Applicant and, based on the psjmtical
report, that it has had a detrimental affect on.hdihe Tribunal
accepts that this is exacerbated by the Applicartiscerns for
her children, particularly the fifth-named Applidaran infant
who was present at the time of the killing.

25. The Tribunal took the view that the exact idenafythe perpetrators of
the murder was not clear and accepted the advisersnents that it
would not be reasonable to expect the Applicankiiow who the
killers were in the circumstances that the polippeared to have been
unable to identify the perpetrators. The Tribunansidered the
motivation for the murder and accepted that théand had a political
profile as head of the association of barangayataptand as an
independent councillor. The Tribunal also acceptedelevant that the
Applicant's husband had planned to run for thecefof mayor.

% See Court Book at page 297
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26.

27.

The Tribunal noted that Independent information adicated that
insurgents target the holders of public office wén@ perceived as
legitimate and priority targets because they reprethe authority of
the Philippine state and its agents. The Tribunatesh that the
circumstances of the Applicant's husband's killluggested that the
rebels also targeted him with a view to obtainingapons, which
indicated multiple motives. The Tribunal went orsty, however:

However, the totality of the material before théiinal leaves it
satisfied that the essential and significant reaganthe murder
was the husband's political opinion, actual and ural.

Relevant to an assessment of the Applicant's sl@amvhether:
(a) the husband's murder also revealed that he alss targeted
for reason of his membership of a (putative) patdc social
group, the (name deleted) family, and/or (b) whegwébsequent
events indicate that the Applicant is at risk fagason of
imputation to her of his political opinion, includy as a member
of the (name deleted) family.

For the reasons stated below, regardless of whether(name
deleted) family forms a particular social group fitre purposes
of the Convention, the Tribunal is not satisfiedttthe husband
was in fact killed ‘for reasons of’ his memberskipthe (name
deleted) family, or that subsequent events showAgi@icant to

face a real chance of persecution for reason of Family

membership, political opinion or any other reason.

The Tribunal went on to set out that reason anerred to the murder
of Sergeant (name deleted) in November 2005, b#iagApplicant's
brother-in-law and neighbour, and the Tribunal said

Based on these circumstances, the Tribunal acabpts(name
deleted's) murder was by the same people who Kkitlezl
Applicant's husband, for the same reasons. The pegves
articles submitted to the Tribunal each focus canfed deleted's)
role as a police officer, suggesting that he, ltke Applicant's
husband, was killed for reason of his office and tolitical
values that represented, and perhaps his duties psliceman,
as well as other reasons such as the opportunigeire arms and
equipment. There is no mention in the press rgpgubmitted of
a (hame deleted) family lirfk.

% See Court Book at page 298
“ See Court Book at page 299
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28.

29.

The Tribunal went on to refer to an alleged statanigy one of the
Applicant's husband's killers: "We will kill all m&ers of the (name
deleted) family." The Tribunal found that the matkrbefore it
indicated that politically prominent males, inclngibut not necessarily
confined to the (name deleted) family, may be sk af being targeted,
but the mere fact of that family membership did establish a well-
founded fear of persecution. The Tribunal was saitsfied that the
Applicant as a member of that family was or isisk 0of persecution
for that reason. The Tribunal went on to note:

The Applicant nonetheless referred to a numberubissquent
developments - most notably the two threatenirtgriefin June
2003 and in October 2003), as well as a seriesllefjad threats,
such as telephone calls and menacing ‘surveillabgetinknown
persons - to assert that she became increasingbreathat she
and her family were at risk of persecution. Shateods that
these actions represented a continuation of theelkelactions
against the husband. In other words, they werestitae people,
with the same purpose.

For the following reasons, the Tribunal does notegut that the
subsequent developments demonstrate that the Appheas at
risk for any reasons directly linked with her hustd®s death -
whether for the (now rejected) reason of her mestiprof his
family, or for any imputed political opinion ariginfrom her
marriage to him or her witnessing of the murder.

The Tribunal gives the Applicant the benefit of tmbt, and
accepts that she received the two letters contgiremtortion
demands. The Tribunal is not satisfied, howevexrt the letters
are either (a) connected with the motivations fer husband's
mur(il,\?sr, or (b) connected with each other for thasmns stated
below:.

The Tribunal considered the letters that the Agplicreceived but
noted that they appeared to be extortion demandisvas therefore not
satisfied that the letters had any link with thecemstances of the
brutal murder of the Applicant's husband but arasé of the
consequences of public knowledge that the Applieartis widow had
control over the husband's assets, such as aegite b

® See Court Book at page 300
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30. The Tribunal found that the Applicant's arrangenan& passport for
her children and herself in mid-2003 reinforced Tmigunal's finding
that the Applicant did not fear persecution at ttiete and took the
view that the passports were obtained as part of@erly plan to leave
the country rather than an intention to seek saédttyough that did not
preclude their subsequent use for that purposesummary, the
Tribunal said this:

In sum, the Tribunal accepts that her husband wes@ed in
front of her in February 2003, for political reas®n It accepts
that the Applicant has suffered psychological hasma result of
this incident. However, it is not satisfied thhe tApplicant has
suffered any subsequent persecution following #cis or that
such harm as has occurred was for the same oradlegasons as
her husband's murdér.

31. The Tribunal found that the letters that the Apgtits received did not
represent credible threats to the Applicant andféuerily given a lack
of follow-up, taking into account the Applicant&action to the letter in
June 2003 and her failure at any time whilst in Biglippines to
contact the police. The Tribunal was not satisfileat the Applicant
genuinely considered the letters to be credibleats:

32. The Tribunal concluded that the Applicant did navé a well-founded
fear of prospective persecution for Convention seasanywhere in the
Philippines. The Tribunal acknowledged that theplgant, as well as
her child, had experienced a traumatic incidenthwisychological
effects and appreciated that the Applicant had lsbagnew life in
Australia for herself and her children and her ejeo remove them
from the immediate environs where the murder oecband to offer
them a better future.

33. The Tribunal noted the Applicant's evident discornfd the prospect
of her return to the Philippines, not least becausmuld cause her
unpleasant memories. The Tribunal went on to naethe Applicant's
claims suggested that the Applicant wished theufrab to consider the
humanitarian aspects of her application but foumat the Tribunal's
role was limited to determining whether the Apptitasatisfied the
criteria for the grant of a protection visa andt th@onsideration of her

® See Court Book at page 303
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circumstances on other grounds was a matter soletigin the
Minister's discretion.

34. The Tribunal affirmed the decision not to granttpotion visas to the
Applicant and her child, the fifth-named Applicanh those
proceedings.

Application for Judicial Review

35. The Applicant seeks judicial review of the Tribusalecision. In the
application the Applicant sets out 10 grounds:

)

ii)

Vi)

The Refugee Review Tribunal (RRT) made jurisdiciion
error by treating a statement by the killers of Applicant's
husband that they would kill all members of her ifgnas
not being an accurate reflection of their motivatiovhere
there was no evidence for this finding.

The RRT made jurisdictional error by treating thsday the
killers of the Applicant's husband as being of mooant
because the Applicant and her son had not beenedarm

The RRT made jurisdictional error by rejecting the
Applicant's claim to fear persecution as a memlifethe
(name deleted) family as necessarily failing beeaber
husband was murdered because of his politicallprofi

The RRT failed to adopt the real chance test iresssg
evidence of threats to the Applicant.

The RRT failed to consider whether fear of harmaas
consequence of a Convention-related murder coulouai
to a well-founded fear of execution even if thepedrators
of the threats were not themselves acting fromtipali
motivation.

The RRT made jurisdictional error by treating aslevant
the Applicant's claim that she had lost faith ia golice.
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vi) The RRT limited its consideration of State protactito
whether the State would deny the Applicant protecbn a
selective and discriminatory basis for Conventi@asons.

viii) The RRT failed to consider whether the murder of th
Applicant's brother-in-law, a policeman, in Novem2€05
was such as to give the Applicant a well-foundeal fef
persecution for reasons of her membership of hailya

iX) The RRT exercised its jurisdiction in a manner Whi@as so
unreasonable that no reasonable person could have s
exercised the power.

X) The RRT engaged in inappropriate speculation ashiat a
person who genuinely feared serious harm wouldnda i
particular situation when there was no basis fochsu
speculation and the speculation was inconsistetit thie
role of the Tribunal in determining whether the Aggnt
was a person to whom Australia had protection alilgs
under the Refugees’ Convention.

36. Counsel for the Applicant, Mr Young, prepared att®n outline of
submissions which was filed at Court orff"February 2007. He noted
that the Tribunal accepted that the killers of Apmplicant's husband
were members of an insurgent group, most probdiayNew People's
Army, and stated that the Applicant's brother-w-land neighbour, a
policeman, was later killed by the same group. sHlemitted that the
pivotal RRT finding was at page 303, that it was satisfied that the
Applicant had suffered persecution following therder or that any
harm which had occurred to her was related to kisb&nd's murder.
He went on to submit that the Convention and s.@)R) of the
Migration Act include threats as being within ther@ention and the
statutory modification of it.

37. There was a finding by the RRT that consequenthenmurder of her
husband, the Applicant had received threats. Hesdhdhat the
Respondent submitted that the Tribunal had fourelethwas no
connection between later threats to the Applicard the husband's
murder. Counsel for the Applicant submitted thas tas not strictly
correct. The Tribunal found that it was not saddfithat the threats

SZIQN & Anor v Minister for Immigration & Anor [200] FMCA1376 Reasons for Judgment: Page 12



38.

39.

40.

were connected with the motivation for her husbamaurder and the
circumstances of it, but the Tribunal did find, lewmer, that it arose out
of the consequences of the murder. That beingdise, the Tribunal
was bound to consider whether the original politiceason was the
essential and significant reason for the persecutidhe Tribunal did
not find that the Applicant did not fear the theeafter her husband's
murder. Rather, it found that the Applicant did fear serious harm
from the rebels. The Tribunal stated that theufailto advise the police
"casts doubt" on whether she had a subjective ¢déaharm. The
Tribunal did not accept her reasons for not comtgdhe police but it
made no finding that she did not have a subjedéaae of harm.

Once the Tribunal had accepted that threats wdez taade to the
Applicant as a consequence of the murder of thdiégqu's husband,
the Tribunal was bound to consider whether the €otion reason was
the essential and significant reason for thoseaterand whether the
Applicant had a well-founded fear of persecutioraagsult. The RRT
did neither.

Counsel for the Applicant disputed the Respondemittamission that

the Tribunal expressly took into account the deditthe brother-in-law

of the Applicant in November 2005. Certainly thaeblinal accepted

the Applicant's claim but it did not consider thadence as to whether
the Applicant, who had left the Philippines in 20@®uld have a well-

founded fear of persecution if forced at the tirhéhe hearing to return
to the Philippines given those circumstances.

Even if the Tribunal did not accept that the brotinelaw had not been
killed because of the family link, the murder ofotéamily members
for reasons of political opinion raises the iss@i@ avell-founded fear
of persecution by reason of that family link. Aafebased on two
murders can be well-founded even if the two evedts not

affirmatively establish a link. The question of winer the motivation
for two murders of the same family members are bszaf the family
link does not necessarily give rise to the samevansas whether
another member of the same family would have a-feethded fear of
harm because of the family connection.
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41.

42.

43.

44.

45.

Counsel for the First Respondent Minister, Mr Llpyd a written
outline of submissions filed on $2February 2007 addressed the
Applicant's 10 grounds of review in order.

As to the first ground that there was no evidenmestipport the
Tribunal's conclusion that the statement by onehef killers of the
Applicant's husband about his motive was not amirate reflection of
his motivation, he submitted that the statement twathe effect that
they would kill all members of the Applicant's fdyni The Tribunal
did not accept that this was accurate having retgatde fact that they
had had the opportunity to kill more but have nane so. For
example, they could have killed the Applicant ared $on at the same
time but did not do so. This was a finding of fémt the Tribunal and
not an error outside of the Tribunal's jurisdiction

As to the second ground alleging that the Tribunatle a jurisdictional
error because it treated the statement of one efkiters as of no
account because the Applicant and her son hadesat killed, this was
a finding of fact for the Tribunal and no jurisdastal error is
identified.

As to the third ground that the Tribunal made asglictional error by
treating the Applicant's family group claim as resagily failing
because her husband had been killed for politeasons, he submitted
that the Tribunal did not treat the Applicant'simlaas necessarily
failing. It was just not satisfied that she fadedm by reason of her
family membership, a finding of fact open on thedemce. He went
on to submit, rather unkindly, that calling somethia jurisdictional
error does not make it one.

As to the Applicant's fourth ground that the TribUfailed to adopt the
real chance test in evaluating the threats to tppliéant, Mr Lloyd

submitted that the Tribunal correctly stated th& [gertaining to that
test at the beginning of its reasons on page 28beofCourt Book. It
also applied that test in its findings and reasdrmat the Applicant
disagrees with the Tribunal's view does not revieat the wrong test
was applied, it amounts to no more than an inaitato the Court to
undertake merits review which is outside the jucdsdn of the Court.
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46.

47.

48.

49.

50.

51.

SZIQN & Anor v Minister for Immigration & Anor [200] FMCA1376

Referring to the Applicant's fifth ground that tAeibunal failed to
consider whether fear of harm as a consequencemyention-related
murder could amount to a well-founded fear of exiecueven if the
perpetrators of the threats were not themselvasgafiom a political
motivation, Mr Lloyd submitted that the Tribunaluied that the
applicant did not have a genuine fear from thealsreeceived after her
husband's murder and that in any event there wasammection
between them and her husband's murder.

Turning to the sixth ground, that the Tribunal madgurisdictional

error by treating as irrelevant the Applicant'siralahat she had lost
faith in the police, the Tribunal found that thepAipant did not face a
real chance of persecution for a Convention reasoaking it

unnecessary to consider whether the Applicant caddess police
protection. In any event, the Tribunal went on fiod that the

Applicant could do so. The Applicant's lack oftiain the police was
not sufficient to make her a refugee and no jucisoimal error was
disclosed.

As to the seventh ground that the Tribunal limitsdconsideration of
police protection to whether the police would demsr protection,
Mr Lloyd submitted that that was all that could kdevant on the
Tribunal's findings and no jurisdictional error wdisclosed.

Turning to the eighth ground, that the Tribunalddito consider the
death of the Applicant's brother-in-law in NovemB@&05 was such as
to give her a well-founded fear of persecution égson of her family
membership, Mr Lloyd submitted that this was exglesaken into
account by the Tribunal in its analysis.

As to the ninth ground that the Tribunal made aigi@c that was
beyond power because it was an unreasonable exatithe power
conferred, Mr Lloyd submitted that even if this gnal could constitute
jurisdictional error, the Tribunal's decision wdsatly reasoned and
could not be said to be unreasonable in any reteganse. He
submitted that this was another invitation to nsergview.

Turning to the tenth and final ground that the Uinbl engaged in
inappropriate speculation about what a person wérwigely feared
persecution would do in a particular situation, dubmitted that this
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53.
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was something that fell clearly within the Tribusajurisdiction to
decide. It was precisely the job of the Tribumabssessing claims of
protection visa applicants. | have commented preshoin other cases,
including the decision Ir8ZIQM(supra) that it is not the task of a
Court on judicial review to undertake merits revieltis not the task
of the Court to make its own assessment of thes facdl it is irrelevant
if another person or Tribunal on looking at the edacts could form a
different view or arrive at a different factual ctunsion.

It is clear, however, that even if the Applicanhis able to succeed in
showing jurisdictional error, the Applicant woulppear to have a very
strong humanitarian claim which may, if necessdmy, put to the
Minister for Immigration & Citizenship under s.4bf the Migration
Act. This is a claim by a woman that she and héaninson were
present when her husband was murdered by insurdenighat has
been found by the Tribunal to be a political reas@he Applicant has
provided evidence in the form of a psychologistjgart indicating that
she has suffered significantly as a result of whast clearly be a most
traumatic event and has suffered not only on hen d@&half, but
because of the fact that her child was presertieatime. It would be
difficult to see how a person could not have a ecibje fear in the
circumstances, even though this Court is not aguafgthe facts and it
may well be that if necessary this is a matter winiguld be considered
by the Minister under the provisions of s.417 @& Migration Act.

However, the task of this Court is to ascertain tvee or not
jurisdictional error had been made out. The Amplicclaimed that she
had received threats as a consequence of the mofder husband.
The Applicant's husband had been murdered for av€&dion reason.
The Tribunal accepted that the Applicant's husbhad a political
profile, and the Tribunal at page 298 of the Cddwbk pronounced
itself satisfied that the essential and significasson for the
Applicant's husband's murder was the husband'digadliopinion,
actual and imputed. The Applicant subsequentlyivedethreats but
the Tribunal found it was not satisfied that thee#tis were connected
with the motivation for the husband's murder areldiicumstances of
it. The Tribunal, however, did find that the thiearose out of the
consequences of the murder.
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55.

56.

| am of the view that counsel for the Applicant@rect in submitting
that the Tribunal was bound to consider whetheratthginal political
reason was the essential and significant reasorthirpersecution.
Once the Tribunal had accepted that threats weoe imathe Applicant
as a consequence of the murder of her husbandrithenal was bound
to consider whether the Convention reason was #sengial and
significant reason for those threats.

In my view, the Applicant is correct in submittitigat the Tribunal did
not do so. It also follows that once the Tribunatlhaccepted threats
were made to the Applicant as a consequence ofnilneler of her
husband, the Tribunal was bound to consider whekieApplicant had
a well-founded fear of persecution as a resulthaofsé threats. The
Tribunal did not do this either. In my view, th$sa jurisdictional error.
The fact that the Tribunal took neither step isny view an indication
that the Tribunal fell into jurisdictional erroAs the Tribunal fell into
jurisdictional error, the decision is not therefameprivative clause
decision as defined by s.474 of the Migration Atitfollows that the
Applicant's application must succeed and | am fsadighat orders in
the nature of certiorari and mandamus should isswkthat an order
for costs should be made.

The Applicant was legally represented by counsdllana solicitor in

these proceedings and Mr Young of counsel hasatelicthat costs in
the sum $4,500.00 would be appropriate. | note thatApplicant's

legal advisers acted in respect of the ApplicanB#QM which was

heard at the same time and that is a reason foinghgakme discount in
what would otherwise be the scale fee. | am satighat $4,500.00 is
an appropriate amount for costs.

| certify that the preceding fifty-six (56) paragraphs are a true copy of the
reasons for judgment of Scarlett FM

Associate: V .Lee

Date: 14 August 2007
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