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[1] Kaileshan Thanabalasingham tizem of Sri Lanka, entered Canada and

was recognized as a refugee in 1991, on the grthatche had a well founded fear of
persecution in Sri Lanka by virtue of his Tamil ratity.

[2] He was arrested in October 200the course of enforcement action by
the Toronto Police Force, and Citizenship and Intatign Canada, against members
of Tamil criminal street gangs operating in Tororto February 2002, a deportation
order was made against him on the basis of a cbowien 1998 for conspiracy to
commit assault, an offence for which he had beereseed to a little less than six
months' imprisonment. Mr Thanabalasingham appetdetthe Immigration Appeal
Division of the Immigration and Refugee Board ("IACagainst the removal order,
invoking the IAD's discretionary jurisdiction toast the order on humanitarian and
compassionate grounds, because, among other tlwhyse risk of torture to which
he would be exposed if returned to Sri Lanka.

[3] Because Mr Thanabalasingham aected person, as a result of his
status as a refugee, the Minister took the view, #ngen if the appeal to the IAD was
unsuccessful, subsection 115(1) of thmmigration and Refugee Protection Act
precluded higefoulement to Sri Lanka, in the absence of a Minister's agininder
subsection 115(2) that Mr Thanabalasingham comssita danger to the public in
Canada. On March 14, 2003, the Minister's Delegatee an opinion to this effect,



having concluded that the danger to the public p&seMr Thanabalasingham if he is
permitted to remain in Canada outweighed the riskt the might be tortured if
removed to Sri Lanka.

[4] This is an appeal by the Ministé Citizenship and Immigration from a
decision of a Federal Court Judge who granted aficagion for judicial review by
Mr Thanabalasingham to set aside the danger opigiwen by the Minister's
Delegate:Thanabalasingham v. Canada (Minister of Citizenship and Immigration),
2005 FC 172.

[5] The Judge granted the applicatim the ground that the Delegate's
assessment of risk was based solely on the evidehceuntry conditions in Sri
Lanka and had no regard to the risk resulting fidmThanabalasingham'’s personal
circumstances, and that her reasons did not addyweatplain why she accepted the
material submitted by the Minister and rejected t thlavourable to Mr
Thanabalasingham.

[6] Counsel says that the Ministerimcipal concern in bringing this appeal
is the Judge's decision to hear and grant thecgtign for judicial review in the face
of an admission by Mr Thanabalasingham during #ié proceedings that he had
knowingly made false representations in earlieceealings to review his detention
following his arrest in 2001. These misrepreseoteti which minimize the
seriousness of his criminal activity and deny tasogiation with members of a Tamil
criminal street gang in Toronto("the VVT"), weresalin the material before both the
Delegate when she gave the danger opinion, anBetieral Court Judge who granted
leave for Mr Thanabalasingham's application forgiad review to be heard.

[7] The Judge rejected the Ministaxontention that the application for
judicial review should be summarily dismissed oocamt of Mr Thanabalasingham's
lies, since he might have establishegrama facie risk of torture if returned to Sri
Lanka. In exercising his discretion to consider rinerits of the application, the Judge
stated that he was taking into account the sericossequences to Mr
Thanabalasingham if the danger opinion was alloteestand, and the fact that the
Supreme Court of Canada had state8uiresh v Canada (Minister of Citizenship and
Immigration), [2002] 1 S.C.R. 3, that it would normally be adwie of section 7 of the
Charter to remove someone to a country where thasea risk of torture.

[8] The Judge certified the followiquestion for appeal:

When an applicant comes to the Court without cleands on an application for
judicial review, should the Court in determiningetier to consider the merits of the
application, consider the consequences that migkfallo the applicant if the
application is not considered on its merits?

[9] In my view, the jurisprudenceetl by the Minister does not support the
proposition advanced in paragraph 23 of counsadimionandum of fact and law that,
"where it appears that an applicant has not conteedCourt with clean hands, the
Court must initially determine whether in fact tharty has unclean hands, and if that
is proven, the Court musefuse to hear or grant the application on itsithi&Rather,
the case law suggests that, if satisfied that @hagmt has lied, or is otherwise guilty



of misconduct, a reviewing court maysmiss the application without proceeding to
determine the merits or, even though having folewiewable error, decline to grant
relief.

[10] In exercising its discretion, thewt should attempt to strike a balance
between, on the one hand, maintaining the integritand preventing the abuse of
judicial and administrative processes, and, orother, the public interest in ensuring
the lawful conduct of government and the protectwdrfundamental human rights.
The factors to be taken into account in this eserénclude: the seriousness of the
applicant's misconduct and the extent to which ntdarmines the proceeding in
question, the need to deter others from similardooty the nature of the alleged
administrative unlawfulness and the apparent stheafjthe case, the importance of
the individual rights affected and the likely impagpon the applicant if the
administrative action impugned is allowed to stand.

[11] These factors are not intended é¢oelihaustive, nor are all necessarily
relevant in every case. While this discretion mhestexercised on a judicial basis, an
appellate court should not lightly interfere withjudge's exercise of the broad
discretion afforded by public law proceedings aedthedies. Nonetheless, | have
concluded in this case that the Judge erred irexieecise of his discretion by failing

to take account of the remedy provided to Mr Thatedingham by his right to

appeal to the IAD against his removal and the eelee of that appeal to an

assessment of the consequences if the Ministarigopstands.

[12] In Mr Thanabalasingham's appeatht® IAD, an independent tribunal
which makes its decisions on the basis of a fulkashrial-type hearing, he could, and
did, argue that, among other things, the dangéndgoublic in Canada posed by his
criminal record and his alleged association with YWT was outweighed by the
threat of torture that he faced if removed to Sanka. In other words, even if the
Delegate's opinion was not set aside, Mr Thanaiogllasm still had an opportunity to
attempt to persuade the IAD that he should notebeored, and to reargue the same
issues which had formed the basis of the Ministgision given by the Delegate.

[13] The appeal to the IAD was an adég@édternative remedy to protect Mr
Thanabalasingham from being deported to tortuneceShe could only be removed if
and when the IAD dismissed his appeal becauseiitdpamong other things, that he
was not at risk, the consequences of the Delegd@ger opinion were not as grave
as the Judge appeared to think.

[14] Having identified a legal error ihe Judge's exercise of his discretion
(failing to take account of the alternative remadg misapprehending the seriousness
of the consequences of the danger opinion), thisrtQuoay substitute its exercise of
discretion for that of the Judge.

[15] In this context, it is relevant mote that, in a decision dated January 6,
2006, and made available to counsel on Januarth&@ay before the hearing of this

appeal, the IAD dismissed Mr Thanabalasingham'salpmfter a nine-day hearing

that had commenced on April 6, 2004. The IAD madieesse findings in respect of

Mr Thanabalasingham's criminal record and gangviies, and was not persuaded
that he faced a substantial risk of torture if ne@d to Sri Lanka.



[16] The defects in the Delegate's dangpinion alleged by Mr
Thanabalasingham would not, in all the circumstarafethis case, including his lies,
warrant setting the opinion aside and remittingwtth the possibility of further
judicial reviews and delays. It is now four yeaimsce he was ordered deported.
Justice is served by the fact that Mr Thanabal&singhas had a hearing on these
issues before the IAD, whose decision he will nalidseek to have reviewed in the
Federal Court. If his challenge to the IAD decisiails, he may still adduce any
material new facts to the Minister.

[17] For these reasons, | would allowe tMinister's appeal, set aside the
decision of the Federal Court, dismiss the appbaator judicial review, and restore
the opinion of the Minister's Delegate, dated Mateh 2003. | would answer the
certified question by saying that a consideratidntlme consequences of not
determining the merits of an application for judicreview is within the Judge's
overall discretion with respect to the hearinghaf &pplication and the grant of relief.
"John M. Evans"
J.A.
"l agree

Robert Décary"

"| agree

J. Edgar Sexton"
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