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REASONS FOR JUDGMENT
[1] Section 98 of tHnmigration and Refugee Protection AStC. 2001, c.

27 (the Act) provides that persons who are excluddaat Convention refugee status
under sections E or F of Article 1 of thinited Nations Convention Relating to the
Status of Refugedthe Convention) are also excluded from refugeseation under
the Act. One of those exclusions, found at paragrHg(b), applies to persons about
whom there are serious reasons for consideringthieat have committed a serious
non-political crime outside the country of refudéiis appeal raises questions about
the application of that exclusion in cases wheraamant faces a risk of torture if
returned to her country of origin. The appellargusms that the effect of the decision
of the Supreme Court of CanadaSuresh v. Canada (Minister of Citizenship and
Immigration) [2002] 1 S.C.R. 3, 2002 SCC $uresh, is that the exclusion should
not be applied where a person's removal from Cananldd expose her to a risk of
torture, save for "exceptional circumstances" widomot include an allegation of the
commission of purely economic crimes. The respotsi@osition is that the question
of removal from Canada is premature since the efiéthe exclusion is simply to



deny the appellant refugee protection. The quesiforemoval will be dealt with in
the course of the appellant's Pre-removal Risk #ssent (PRRA) where all of the
appellant's arguments about the risk of torture banmade. In my view, the
respondent’s position is correct in law and theeapphould therefore be dismissed.

THE FACTS

[2] This question arises in the eomtof the appellant's claim for refugee
protection. The appellant is a citizen of the PegpRepublic of China where she was
a senior official in the Guangzhou Commission fordign Economic Relations and

Trade. She claims that she feared she was abol tiargeted for her refusal to

participate in corrupt practices, so she fled Chmaugust 1999. She arrived in

Canada in 2001 after having sojourned in varioust@es, including a 19 month stay
in Venezuela. Upon her arrival, she made a clammdfugee protection.

[3] In the course of processing tlarm, two facts emerged. The first is that
the appellant and her daughter had to their namas kaccounts containing
approximately $2.7 million dollars. The secondhattat the request of the Chinese
authorities, an international warrant for the ardsthe appellant has been issued in
which it is alleged that she embezzled over "CNmiillion" from the Chinese state.

[4] After carefully considering tla@pellant's account of the reasons for her
flight from China, a single member of the Refugeetéttion Division (the Board)
found that the appellant lacked credibility. Intparlar, the Board did not believe that
the appellant was forced to flee China to avoidgsgeuntion for refusing to participate
in corrupt practices and for criticizing the stateconomic policies. Nor, given her
modest circumstances in China, did the Board beltee appellant's explanation for
her wealth. On the basis of the appellant's unéxgdawealth and the outstanding
warrant for her arrest, the Board applied the estolu found at paragraph (b) of
section F of Article 1 of the Convention, which kxes from the status of
Convention refugee any person with respect to whioene are "serious reasons for
considering that ... he has committed a seriouspuditical crime outside the country
of refuge...".

[5] Notwithstanding its conclusionat the exclusion applied, the Board
went on to consider the appellant's claim for regigrotection. Given its findings as
to credibility, it found that there was mexusbetween the appellant's conduct and the
Convention grounds for the granting of refugeeustaand therefore the appellant was
not a Convention refugee. On the other hand, isicemed that, in light of the offence
with which the appellant was charged, she facedkaaf torture at the hands of the
Chinese authorities if she were returned to Chiree Board's conclusion was that,
but for the exclusion, the appellant was a persomeed of protection. However,
having applied the exclusion, the Board rejectesl dbpellant's claim for refugee
protection.

[6] The appellant sought judiciaviesv of the Board's decision in the
Federal Court. Her application came before Kelewhb dismissed it at (2003), 239
F.T.R. 59, 2003 FC 1023. The learned judge fouiad ttme Board's conclusion as to
the appellant's credibility was not patently unceesble. He also found that the Board
was entitled to consider the international warrenteciding whether there were



serious reasons for considering that the appehat committed a serious crime.
After reviewing the UNHCR Handbook, Federal Countigprudence and academic
commentary on the subject, Kelen J. held that the®no basis for concluding that a
purely economic crime could not be a serious crimtin the meaning of the
exclusion.

[7] The judge then considered thguarent that the Board erred in not
weighing the risk of torture against the naturetloé crime when applying the
exclusion to the appellant. He applied the jurigience of this Court itil v. Canada
(Minister of Citizenship and Immigration)1995] 1 F.C. 508 Gil) and Malouf v.
Canada (Minister of Citizenship and Immigratio(995), 190 N.R. 230 (F.C.A.)
(Malouf), in which the notion of balancing in the applioat of the exclusion at
Article 1F(b) was rejected. He also dismissed tgument that the decision of the
Supreme Court of Canada i8ureshhad changed the law in this regard. He
distinguishedsureshon the basis that it was a case dealing with reinioom Canada
whereas the present case is one where the appsflaks admission to Canada. He
relied upon the Convention, as well as the acadeanementary with respect to the
Convention, in concluding that a lower standardiappgo admission decisions than to
removal decisions.

[8] Finally, Kelen J. dealt with tlaegument that section 7 of t&anadian
Charter of Rights and Freedon{the Charter) applied to prevent removal of the
appellant to a risk of torture by pointing out thithe proper forum for such an
argument is the PRRA, which is provided for at isectl12 (and following) of the
Act. Accordingly, the learned applications judgsmdissed the application for judicial
review.

THE CERTIFIED QUESTIONS

[9] Kelen J. certified two questions

1) Can a refugee claimant be excludethfprotection under Article
1F(b) of theRefugee Conventidor committing a purely economic offence?

2) In light ofSuresh is the Refugee Division required to conduct a
balancing of the nature and severity of the claitsanffence against the
possibility that he or she might face torture tureed to his or her country of
origin?

[10] Before this Court, counsel for tgpellant reformulated the questions on
the basis of the Board's conclusion that the appeivas at risk of torture if returned
to China to face the charges pending against haileihe certified questions do not
limit the scope of the appeaBdker v. Canada (Minister of Citizenship and
Immigration) [1999] 2 S.C.R. 817 at para. 12), they reprei@tapplication judge's
view of the serious question of general importarmised by the application for
judicial review. To that extent, counsel's reforatidn of the questions treads upon
the application judge's discretion. The issuesthlsy the appellant can be disposed
of in the appeal without the necessity of reformintathe questions.



THE APPELLANT'S ARGUMENTS

[11] The appellant raised three issé® argued that the international warrant
ought not to have been admitted into evidence Isecdguvas illegally obtained. By
allowing the warrant to go into evidence, the Bolrdught the administration of
justice into disrepute. Secondly, she argued than ¢ the warrant was allowed into
evidence, there was no evidence before the Bograbda of supporting a conclusion
that there were serious reasons for consideringg sha had committed a serious
crime, since neither her unexplained wealth norféice of the warrant were evidence
of the commission of an offence. The appellantialfargument was that since the
Supreme Court had decided Sureshthat a person could only be removed from
Canada to face a risk of torture in "exceptionatwinstances"”, a purely economic
crime could never constitute a serious crime ferghrposes of the application of the
exclusion because it would not meet the test ofcépiional circumstances".
Furthermore, given the absolute prohibition agaiagirn to the risk of torture in the
Convention Against Torture and Other Cruel, InhunmarDegrading Treatment or
Punishment (Convention against Tortyré)ere is never any question of balancing
the seriousness of the crime alleged against analdi and the risk of the torture.
Counsel for the appellant candidly admitted tha tbsue of return to torture is
determinative of this appeal. Finally, there wasisiderable discussion as to the
criteria for determining whether a purely econoroione may be a "serious non-
political crime" within the meaning of Article 1F(lof the Convention. To the extent
that his analysis deals with the question of "sexioon-political crime" independently
of the issue of torture, | adopt Kelen J.'s reasuort conclusion. | do not propose to
deal with this issue any further.

ANALYSIS

Admissibility of the warrant

[12] | begin by disposing of the firstd issues raised by the appellant. The
basis for the allegation that the international raar was illegally obtained is the
diplomatic note which accompanied the warrant. Hat tnote, the Foreign Affairs
Bureau of the Public Security Ministry of the Peopl Republic of China
acknowledged that:

On April 23, the Public Security Agency in the Ggdang Province of our
country received a note from your consulate in @uhou, stating that a
Chinese woman by the name of XIE Rou Lan was irptieeess of making a
refugee claim in Canada, but said person was npbgsession of any valid
identity documents, and requested verificationcasvhether XIE was facing
any allegations of criminal offence(s) in China.

[13] The Board expressed its discométaver the fact that Canadian consular
officials had disclosed that a particular indivitw@as making a refugee claim:

| would add that | have concern as to how the caits presence in Canada
came to the attention of the Chinese authoritie$t would appear that the
Canadian government informed the alleged perseaittine refugee claim,
something that should not have happened. Indee@, HRhinister's



Representative was at pains to make it clear abé¢aeing that this should not
have occurred.

[14] But the fact that something "shootat have occurred” does not mean that
it is either illegal or unlawful. When pressed agtte basis for the allegation that the
warrant was illegally obtained, counsel argued thabringing the appellant to the
attention of the Chinese authorities, the goverrirhad increased the risk of torture
in the event of her return. Given the requirementhie Convention against Torture
that the subscribing parties take steps to preteetntre, the government had breached
its treaty obligations which, for present purposmgght to be treated as an unlawful
act.

[15] It is pure speculation as to whethige disclosure of the appellant's
refugee claim increased the risk of torture. Fromatrone can gather from the Board's
reasons, the risk of torture arises in the courséetention during the criminal
investigation. There is nothing before us to sugtfest the disclosure that a refugee
claim has been made would affect that particulds, or would create a risk of torture
on its own.

[16] Even if one assumes that the Clard#glomatic note is an accurate report
of the course of events, the apparent lapse bgdhsular service does not provide a
basis for saying that the warrant was illegallyai¢d evidence. Consequently, the
question of exclusion of the warrant on the grouhdt it would bring the
administration of justice into disrepute does rgea

Evidence of criminality

[17] Counsel also argued that even & wWarrant is admitted into evidence,
there is no evidence which would lead one to carsidhat the appellant has
committed a serious crime outside Canada. Thie ferstwo reasons. The first is that
reliance upon the warrant itself is contrary to giresumption of innocence. The
second is that neither the warrant nor the app&lamexplained wealth are evidence
of criminality.

The presumption of innocence

[18] Counsel argued that reliance ugmnadllegations in the warrant offended
the presumption against innocence since the wac@mtained nothing but unproven
allegations which have no evidentiary value untibyen in a court of law. The

presumption of innocence cannot apply to the issmiarf the documents initiating

criminal proceedings because the presumption isnsistent with an allegation of

wrongdoing. One does not issue a warrant for thiesarof a person without a
reasonable belief that the person has committethanal offence. The presumption

of innocence applies to those who must determinethven the person is, in fact and in
law, guilty of the crime alleged against her.

[19] The role of the presumption of iseace was set out succinctly by Jean-
Louis Baudouin in a report of a panel discussiontlon effectiveness of the justice
system and the deterioration of the presumptionnobcence "'efficacité de la



justice vs La détérioration de la présomption ddoencég, Revue du Barreau, Tome
38, Numeéro 4, Juillet-Aolt 1978):

The criminal justice investigation system, in opiersal terms, does not now
operate, nor has it in the past, on the presumpmifdnnocence but rather on
the basis of a moral certitude ("conviction intimef guilt, which in some
ways resembles a kind of presumption of guilt, imo& legal sense but in a
common sense kind of way. So it is that for thegeolo arrest someone, there
must be reasonable and probable grounds to betleatethe accused has
committed a crime. The arrest is therefore baseuh tipe moral certitude that
the accused is culpable. When the Crown subsequémgk a charge, it
presumes or anticipates the ultimate convictiothefaccused. This so-called
presumption of guilt is therefore a functional pree It informs the operation
of the penal system by designating those who abetsubject to the system,
as opposed to those who are not.

The presumption of innocence operates on anothel. I requires those who
are to decide on the guilt of the accused to perfarlogicaltour de force
relative to the preceding steps in the processeduires them to ignore
probabilities, to discard the logical conclusionsawh earlier in the
proceedings. The presumption of innocence accodiagiot functional. It is
legal, ideological and normative. The accused rhadteated by the Court "as
though™ he is innocent even though all earlier apens point to his guilt.

(Translation by the Court.)

[20] The Board was entitled to presurnat the warrant for the appellant's
arrest was issued in the belief that she was gafltyjisconduct. The presumption of
innocence would apply to the proof of that miscartdbut it does not apply so as to
prevent the Board from taking the Chinese stateliefbin her guilt into account in
deciding if there are serious reasons to consiugr the committed the crime with
which she is charged.

Probative value of the evidence of criminality

[21] Counsel went on to argue that evfethe warrant was received in
evidence, it contained only allegations and no pm@® to the commission of an
offence. Counsel distinguished this case floegault v. Canada (Secretary of State)
(1997), 219 N.R. 376Legaul), in which this Court held that an adjudicator Icou
rely upon an indictment and an arrest warrant tckale that there were reasonable
grounds to conclude that the claimant had commitiederious offence outside
Canada. According to counsel, the warrant and imaiot in Legault contained
detailed particulars of the crimes alleged agathst claimant, as opposed to the
skeletal details contained in the warrant in qoeshiere.

[22] In deciding what weight to give ttee warrant, the Board was entitled to
consider that it named the appellant, it refereed specific criminal offence, as well
as the time and place when the offence was allégdthve been committed, and
stipulated a maximum sentence. All of those detailsld reasonably lead the Board
to give the warrant a certain amount of weight. 1&&@l sought to make much of the



fact that the maximum sentence was wrongly staidektlife imprisonment when, in
actual fact, the maximum penalty is the death pgndhe disposition in question
provides for a maximum penalty of imprisonment xcess of 10 years to life, and to
the death penalty in "especially serious cases’hbéapBook at p. 119). Rather than
being an error, the statement of the maximum pumestt in the warrant may simply
reflect the Chinese state's view that the appédlasdse is not serious enough to
warrant the death penalty. No useful purpasserved by speculating as to the
intentions of the Chinese authorities at this stage

[23] Counsel also argued that just as wWarrant was not evidence of
criminality, neither was the appellant's unexpldinesalth. Wealth for which there is

no explanation is not criminal; it is merely uneaipkd. It is not a crime to have

unexplained wealth, and not all those who have plagxed wealth have acquired it

by criminal means. | agree that unexplained wealtiot, in and of itself, evidence of

criminality. However, in the context of an allegatiof embezzlement of millions of

dollars, unexplained wealth acquires a certain qiigb value. It may not be sufficient

proof of criminality but it cannot be said thatistno proof at all. In the end, it is the

combination of the warrant alleging embezzlemerd significant sum of money and

the appellant's possession of a sum of money ohgarable order of magnitude for

which she has no satisfactory explanation whiclprgbative, even though each

element taken by itself would not necessarily beFsw those reasons, the Board did
not err in concluding that there were serious resago consider that the appellant had
committed a serious crime. The fact that this evigefalls far short of the standard of
proof in criminal cases is of no moment since gwie is not whether the appellant
committed the crime of which she is accused. Thaeds whether there are serious
reasons for considering that she did. The eviddefere the Board is capable of
supporting that conclusion.

Suresh and removal to the risk of torture

[24] As noted above, the appellant's@pal argument is that since Canadian
law prohibits the return of a person to face a akkorture other than in "exceptional
circumstances”, a person cannot be excluded frdogee protection for purely
economic crimes because those crimes will never uamao "exceptional
circumstances”. It is implicit in the appellanttg@ament that she treats the exclusion
from refugee protection as tantamount to remowahfCanada.

[25] The difficulty with the appellantsgument is that it runs counter to the
scheme of the Act. It is an attempt to confer ugfem Refugee Protection Division a
discretion which the Act specifically confers upbe Minister.

[26] Whereas the formenmigration Act R.S.C. 1985, c. I-2, offered asylum
only to Convention refugees, and to those who wa#oeved to remain in Canada on
humanitarian and compassionate grounds (includiegrisk of inhumane treatment
upon their return to their country of origin), theesent Act extends and consolidates
the grounds upon which Canada will accept persbriskaof harm. It does so through
the use of the concepts of refugee protection aotkgted person. Refugee protection
is offered to Convention refugees, to persons iednef protection and, with some
exceptions, to persons whose application for ptimeds allowed. Those to whom
refugee protection is extended are given the stHtpsotected persons:



95. (1) Refugee protection

conferred on a person when

(@) the person has be
determined to be

Convention refugee or
person in simile
circumstances under a v
application and becomes
permanentresident under ti
visa or a temporary residt
under a temporary resid

permit for protection reasons;

(b) the Board determines 1
person to be a Convent
refugee or a person in neec
protection; or

(c) except in the case of

person described
subsection 112(3), t
Minister allows a

application for protection.

(2) A protected person is
person on whom refug
protection is conferred unc
subsection (1), and whc
claim or application has r
subsequently been deeme:
be rejected under subdior
108(3), 109(3) or 114(4).

95. (1) L'asile est
protection conférée a tol
personne des lors que, se
le cas_:

a) sur constat gqu'elle est, ¢
suite d'une demande de v
un réfugié ou une persor
en situation semblable, €
devient soit un résider
permanent au titre du vi
soit un résident temporaire
titre d'un permis de séjc
délivré en vue de
protection;

b) la Commission It
reconnait la qualité de réfur
ou celle de personne
protéger;

c) le ministre accorde

demande de ptection, sat
si la personne est visée
paragraphe 112(3).

(2) Est appelée persor
protégée la personne a
I'asile est conféré et dont
demande n'est pas ens
réputée rejetée au titre «
paragraphes 108(3), 109
ou 114(4).

[27] There are three ways in which refigprotection can be obtained. In the
first place, refugee protection is extended to gessfalling within the definition of
Convention refugee, which has not been changedhdéowynéw Act. Secondly, refugee
protection is also extended to those persons wédoaind to be in need of protection,
a class defined by the risk of harm as opposebdartotivation of those inflicting the
harm. The grounds upon which such an applicationbeamade are found at section
97 of the Act, and include those who are in "danbelieved on substantial grounds
to exist, of torture within the meaning of Article of the Convention Against
Torture":

97. (1) A qualité de personne a prote

la personne qui se trouve au Canac
serait personnellement, par son re

97. (1) A person in need of protect
is a person in Canada whose rem



to their county or countries ¢
nationality or, if they do not have
country of nationality, their country
former habitual residence, woil
subject them personally

(a) to a danger, believed on substal
grounds to exist, of torture within t
meaning of Article lof the Conventio
Against Torture; or

(b) to a risk to their life or to a risk
cruel and unusual treatment
punishment if

(i) the person is unable or, becaus
that risk, unwilling to avail themself
the protection of that country,

(i) the risk would be faced by ti
person in every part of that country .
is not faced generally by ott
individuals in or from that country,

(i) the risk is not inherent
incidental to lawful sanctions, unle
imposed in disregard of accep
international standards, and

(iv) the risk is not caused by |
inability of that country to provic
adequate health or medical care.

vers tout pays dorglle a la nationalit
ou, si elle n'a pas de nationalité, ¢
lequel elle avait sa résidence habitu
exposee_:

a) soit au risque, sl y a des mo
sérieux de le croire, d'étre soumise
torture au sens de l'article premier d
Convention contre la torture;

b) soit a une menace a sa vie oL
risque de traitements ou peines crue
inusités dans le cas suivant_:

(i) elle ne peut ou, de ce fait, ne veu
réclamer de la protection de ce pays,

(i) elle y est exposée en tout lieu de
pays alos que d'autres person
originaires de ce pays ou qui

trouvent ne le sont généralement pas,

(iii) la menace ou le risque ne rés
pas de sanctions légitimessauf celle
infigées au mépris des norn
internationales - et inhérents a celées-
ou occasionnés par elles,

(iv) la menace ou le risque ne rés
pas de lincapacité du pays de folL
des soins médicaux ou de s:
adéquats.

[28] The third avenue by which a persan be extended refugee protection is
by means of an application for protection pursuansection 112. Persons facing
deportation may apply to the Minister for protentian the basis that they face a risk
of harm if returned to their country of origin. tie application for protection is
granted, such persons acquire refugee protecticsugnt to paragraph 95(t)( The
grounds upon which such applications are consideaggl according to the process
preceding the making of a deportation order agaimest:

112. (1) A person in Cana 112. (1) La personne

other than a persoreferre(
to in subsection 115(1), mi
in accordance with tl
regulations, apply to tl
Minister for protection if the
are subject to a removal or.

trouvant au Canada et |
n'‘est @s visée au paragraf
115(1) peut, conforméme
aux reglements, demandel
protection au ministre si e
est visée par une mesure



that is in force or are nam
in a certificate described
subsection 77(1).

(3) Refugee protectiormay
not result from an applicati
for protection if the person

(c) made a claim to refug
protection that was reject
on the basis of section F
Article 1 of the Refuge
Convention; or

[29] Section 95 excludes persons desdrib subsection 112(3) from refugee

renvoi ayant pris effet «
nommee au certificat visé
paragraphe 77(1).

(3) L'asile ne peut ét
conféré au demaedr dan
les cas suivants _:

c) il a été déboute de
demande d'asile au titre de
section F de l'article prem
de la Convention sur |
réfugiés;

protection. Subsection 112(3) lists those persoh® \are ineligible for refugee

protection, including persons who made a claimrifugee protection which was

rejected on the basis of section F of Article thef Convention as set out in section
98 of the Act:

98. A person referred to 98. La personne visée ¢

section E or F of Article 1
the Refugee Convention
not a Convention refugee c

sections E ou F de Iartic
premier de la Convention ¢
les réfugiés ne peéwavoir le

person in need of protection. qualité de réfugié ni ¢

personne a proteger.

[30] But exclusion from refugee proteatiis not exclusion from protection.
Section 113 stipulates that persons described lsesion 112(3) are to have their
applications for protection decided on the basighef factors set out in section 97
with additional consideration given to the issuembiether such persons are a danger
to the public in Canada or to the security of Cana&kction 97 is the section which
identifies the grounds upon which a person mayyapplbe designated a person in
need of protection:

113. Consideration of | 113. Il est disposé de
application for protectic demande comme il suit_:
shall be as follows:



(c) in the case of an applici
not described in subsect
112(3), consideration shall
on the basis of sections 96
98;

(d) in the case of an applici
described in  subsecti
112(3), consideration shall
on the basis of the factors
out in section 97 and

(i) in the case of an applic:
for protection who i
inadmissible on grounds
serious criminality, wheth
they are a danger to f
public in Canada, or

(ii) in the case of any oth
applicant, whether tl
application should be refus
because of the nature :
severity of acts committed
the applicant or because
the danger thathe applicar
constitutes to the security
Canada.

[31] If an application for protectionalowed, the consequences vary with the

person's status:

114. (1) A decision to allo
the application for protectic
has

(a) in the case of an applici
not described in subsect
112(3), the effect «
conferring refugee protectic
and

(b) in the case of an applici
described in  subsecti
112(3), he effect of stayir
the removal order wi

c) s'agissant du demand
non visé au paragrag
112(3), sur la base ¢
articles 96 a 98;

d) s'agissant du demand
visé au paragraphe 112
sur la base des éléme
mentionnés a l'article 97
d'autre part_:

() soit du fait que |
demandeur interdit (
territoire pour granc
criminalité  constitue L
danger pour le public
Canada,

(i) soit, dans le cas de ft«
autre demandeur, du fait ¢
la demande devrait &
rejetée en raison de la nat
et de la gravité de ses ac
passés ou du danger c
constitue pour la sécurité
Canada.

114. (1) La décisic
accordant la demande
protection a pour effet
conférer l'asile c
demandeur;toutefois, elle
pour effet, s'agissant de ce
visé au paragraphe 112(3),
surseoir, pour le pays ou
lieu en cause, a la mesure
renvoi le visant.



respect to a country or ple
in respect of which tt
applicant was determined
be in need of protection.

[32] For all except those described ubsection 112(3), a successful
application for protection results in the grantrefugee protection and the status of
protected person. For persons described in subsetii2(3), the result is a stay of the
deportation order in force against them. One camsece of the distinction is that

protected persons have access to the status ofipentresidents and are subject to
the principle of non-refoulement:

21. (2) Except in the case ¢
person described
subsection 112(3) or a per:
who is a member of
prescribed class of person:
person whose application 1
protection has been fina
determined by the Board
be a Convention refugee ol
be a person in need
protection, or a person wh
application for protection h
been allowed by the Ministi
becomes, subject to ¢
federalprovincial agreeme
referred to in subsection 9(
a permanent resident if {
officer is satisfied that the
have made their applicati
in accordance with tl
regulations and that they
not inadmissible on al
ground referred to in secti
34 or &, subsection 36(1)
section 37 or 38.

...115. (1) A protected pers
or a person who is recogni:
as a Convention refugee

another country to which t
person may be returned sl
not be removed from Cane
to a country where th
would be at risk D
persecution for reasons

21. (2) Sous réserve d
accord fédérgrovincial vist
au paragpphe 9(1), devie
résident permanent

personne a laquelle la qua
de réfugié ou celle «
personne a protéger a
reconnue en dernier ress
par la Commission ou ce
dont la demande

protection a été acceptée

le ministre - sauf dans le cas

d'une personne visée
paragraphe 112(3) ou qui
partie d'une catégo
réglementaire -dont l'ager
constate qu'elle a présente¢
demande en conformité a
les reglements et qu'elle n
pas interdite de territoire pc
'un des motifs visés a
articles 34 ou 35,
paragraphe 36(1) ou &
articles 37 ou 38.

115. (1) Ne peut ét
renvoyée dans un pays
elle risque la persécution
fait de sa race, de sa religi
de sa nationalité, de <
appartenance a un grol
social ou de ses opinic
politiques, la torture ou d
traitements ou peines cru



race, religion, nationalit
membership in a particu
social group or politic
opinion or at risk of torture
cruel and unusual treatm
or punishment.

et inusités, la person
protégée ou la personne d
il est statué que la qualité
réfugié lui a été reconnue |
un autre pays vers lequel ¢
peut étre renvoyee.

[33] That is the structure of the Actitaeelates to the determination of claims
for protection. It has two streams, claims for gefe protection and claims for
protection in the context of pre-removal risk assgnts. Those who are subject to
the exclusion in section 98 are excluded from #fegee protection stream but are
eligible to apply for protection at the PRRA stagibe basis on which the claim for
protection may be advanced is the same, but théstdimcan have regard to whether
the granting of protection would affect the safefythe public or the security of
Canada. If protection is granted, the result isag sf the deportation order in effect
against the claimant. The claimant does not haeesdme access to permanent
resident status as does a successful claimangfiogee protection.

[34] With that in mind, | turn to thertéied questions, which | reproduce
below for ease of reference:

1) Can a refugee claimant be excludethfprotection under Article
1F(b ) of theRefugee Conventidor committing a purely economic offence?

2) In light ofSuresh is the Refugee Division required to conduct a
balancing of the nature and severity of the claitsanffence against the
possibility that he or she might face torture tureed to his or her country of
origin?

[35] Both questions deal with the roletive Refugee Protection Branch in
applying the exclusion for criminality found at A&te 1F(b) of the Convention, and
incorporated by reference at section 98 of the &ctestion no. 1 deals with the type
of crime which is contemplated by the exclusion.e§ion no. 2 raises the same
question but adds the element of a risk of retartotture in light of the decision of
the Supreme Court irBuresh On the facts of this case, the question of what
constitutes a serious crime arises specificallyhiea context of a return to torture,
hence the appellant's argument that a purely ecmnoffence can never amount to
the "exceptional circumstances” referred tsuresh As a result, | consider that the
two questions are simply two aspects of the sameis

[36] In my view, both questions treag tpplication of the exclusion as being
tantamount to a final removal decision. As the eewviof the statutory scheme has
shown, the purpose of the exclusion is not to reendaimants from Canada. It is to
exclude them from refugee protection. Claimants wate excluded under section 98
continue to have the right to seek protection uséetion 112.

[37] If successful, the appellant's angnts on the issue of balancing, both as
to the type of offence which gives rise to the agtion of the exclusion, and the risk
of torture upon return, would remove excluded chaits from the PRRA stream by



giving the Refugee Protection Division the disaetio decide the questions which
the Act has specifically reserved to the MinistEne grounds upon which a person
may claim to be a person in need of protection fieeioe Refugee Protection Division
are the same grounds upon which an excluded claimay apply to Minister for
protection. The only difference is that the Ministeay have regard to whether the
granting of protection to such a person would pasesk to the public or would
endanger the security of Canada, considerationshaduie not open to the Refugee
Protection Division. From the point of view of sthiry interpretation, there is no
reason to believe that decisions which are resexvéae Minister should be somehow
given to the Refugee Protection Division becauseetlis a risk of torture.

[38] This leads to the question as t@tlikr the decision of the Supreme Court
in Sureshrequires a different reading of the statute. Ihhigoint out that the issue of
Sureshonly arises at this point because the Board, lgafonind that the exclusion
applied, went on to consider whether the applicaas at risk of torture upon her
return to China. In my view, the Board exceededngndate when it decided to deal
with the appellant's risk of torture upon returrithahe result that the Minister is not
bound by that finding. Once the Board found that éixclusion applied, it had done
everything that it was required to do, and thers wathing more it could do, for the
appellant. The appellant was now excluded fromgeéuprotection, a matter within
the Board's competence, and was limited to applj@ngrotection, a matter within
the Minister's jurisdiction. The Board's conclus@s to the appellant's risk of torture
were gratuitous and were an infringement upon th@dtér's responsibilities.

[39] The decision of the Supreme ConiBureshdoes not affect the Refugee
Protection Division in the application of the exsln. Sureshdeals with removal
from Canada to face a risk of torture. The exclusieals with denial of refugee
protection. Protection remains available, thoughjestt to considerations of public
safety and security of Canada. The weighing wheclealled for by subparagraphs
113d)()) and (i) may well be subject to review to sdethose considerations
constitute "exceptional circumstances" as contetaglan Suresh But that entire
exercise will occur in the context of the Minisseconsideration of the application for
protection at the PRRA stage. It does not occurtthi@ course of the Refugee
Protection Division's application of the exclusioaterred to in section 98 of the Act.
This conclusion is consistent with prior jurisprade of this Court as to balancing in
the application of the exclusion found in sectidhsand F of Article 1 of the
Convention. Se6&il, supraandMalouf, supra

[40] | would therefore answer the céetif questions in accordance with this
analysis. Specifically, | would say that a claimaain be excluded fromefugee
protectionby the Refugee Protection Division for a purelgpremmic offence. | stress
refugeeprotection because the certified question appeassiggest that the exclusion
applies to claims for protection, which is not tese. It applies only to claims for
refugee protection. | would also say that in th@ligption of the exclusion, the
Refugee Protection Division is neither required allowed to balance the claimant's
crimes (real or alleged) against the risk of ta@tupon her return to her country of
origin.



[41] For those reasons, | would disntinesappeal.

"l agree.
Robert Décary, J.A."

"l agree.

Gilles Létourneau, J.A."

"J.D. Denis Pelletier"

J.A.
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