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REASONS FOR JUDGMENT

LINDEN J.A.

[1] This appeal raises several important issues, alwluth have an effect on
whether a failed refugee claimant and his family antitled to protection under the
Pre-removal Risk Assessment (“PRRA”) scheme of Ithenigration and Refugee
Protection Act,S.C. 2001, c. 27 (“IRPA”). The male appellant,. Mamirez,has a
serious health condition and requires life-sustegjnnedical treatment which he is
unable to afford in his native country (Mexico)dawhich he says his country will
not freely provide.



[2] This is an appeal against the decision of Mosleyf dhe Federal Court, dated
September 1, 2005, reported as (2005), 48 Imm. (3R) 186, which upheld the
decision of the PRRA officer, wherein he denied #ppellants protected person
status by reason of subparagraph 97(1)(b)(iv) ef HRPA, which excludes from

protection a risk to life caused by the “inabiljof a claimant’s country of nationality]

to provide adequate health or medical care.”

ISSUES

[3] The following question was certified by the Appticas Judge:

Does the exclusion of a risk to life caused by itkability of a country to provide
adequate medical care to a person suffering aHieatening illness under section 97
of the IRPA infringe theCanadian Charter of Rights and Freedoms manner that
does not accord with the principles of fundameftatice, and which cannot be
justified under section 1 of theharter?

[4] The appellants raised four additional issues:

(@) Did the Applications Judge err when he uphitld PRRA officer’s
decision that the appellants were ed@tlufrom protection by operation of
subparagraph 97(1)(b)(iv) of the IRPA?

(b) Did the Applications Judge err when le¢edmined that the PRRA officer
does not have the jurisdiction to cdasiconstitutional questions in a
PRRA application?

(c) Did the Applications Judge err when leéedmined that the PRRA officer
does not have to consider humanitasad compassionate (“H&C”)
factors in a PRRA application?

(d) Did the Applications Judge err when ledhthere was no evidentiary
basis for determining whether the appellants’ damnsinal rights have been
violated?

[5] At the appeal hearing, the appellants withdrewtline issue, namely, that the
Applications Judge erred when he held that a PRRi&eo cannot consider H&C
factors in a PRRA application. This withdrawal wa®mised on a change in an
Immigration and Refugee Board (the “Board”) polieyith respect to PRRA
applications. The appellants have informed therCiat as of February of this year,
PRRA officers in Ontario may now deal with H&C aijgptions and PRRA
applications at the same time.

[6] Before dealing with the certified question, | shahsider the other questions
raised by the appellant. | begin by outlining Hasic facts.

FACTS



[7] The male appellant, his wife and their three citdare citizens of Mexico who
arrived in Canada in October 2001 and made a claimefugee protection on the
basis that they feared persecution by reason ofritembership in the social group of
impoverished people and victims of crime.

[8] In February 2002, before their claim was heard, e appellant was
diagnosed with end-stage renal failure and was idmely put on life-sustaining
hemo-dialysis treatment. He continues to recdia¢ treatment to this day.

[9] On March 7, 2003, the Refugee Protection Divisibrihe Board denied the

appellants’ claims for refugee protection. The mBofound that the appellants were
not Convention refugees, nor were they personseednof protection, because
evidence established that the appellants did met dspersonalized risk of persecution
and that state protection was available to therme Board also found that the male
appellant was not a person in need of protectiotherbasis of his medical problems.
The Board, at page 8 of the decision, wrote:

[...]The IRPAs clear when it states that when considering tisk
life under Section 97 (1) (b), that risk cannot dmused by the
inability of the country to provide adequate heathmedical care.
The claimants are not even alleging that health anot available
in Mexico, only that they cannot afford to pay fof...]

Whether or not one is sympathetic to this familgdese of the
very serious health problems is not the point. Tékigee or
protected person process is not designed to addwessith care
issues.

Humanitarian and compassionate consideration iswithtin the
mandate of the Refugee Protection Division [...]

The appellants did not seek leave of the FederaftGo judicially review the Board’s
decision on the refugee status and protected persestions.

[10] The appellants subsequently made an applicatiopdonanent residence from
within Canada based on H&C grounds, pursuant teestlon 25(1) of the IRPA.
This H&C application is still awaiting determinatio

[11] On February 26, 2004, the appellants made a PRRAcapon pursuant to
section 160 of thémmigration and Refugee Protection Regulatidd®R/2002-227
(the “Regulations”). In the PRRA application, @ygpellants requested that the PRRA
officer integrate H&C considerations into the redsessment.

[12] By letter dated May 19, 2004, the PRRA officer aéd the appellants that their
application had been rejected. The letter citesl fillowing reason: “It has been
determined that you would not be subject to risp@fsecution, danger of torture, risk
to life or risk of cruel and unusual treatment angghment if returned to your country
of nationality or habitual residence.” In the notdshe PRRA officer who assessed
the application, he writes that the basis for tekisal is that the appellants had
identified only personal circumstances which arelwded from consideration under
subparagraph 97(1)(b)(iv). The PRRA officer's motéso indicate that H&C factors
cannot be addressed in a risk assessment.



[13] The appellants sought judicial review of the PRRificer's decision to the
Federal Court, which dismissed the applicationilegtb this appeal.

Statutory Framework: Refugee Protection in the IRPA

[14] Paragraph 95(1)(b) of the IRPA confers “refugedqmiion” on a person whom
the Board determines to be a Convention refugeajefised in section 96, or a
“person in need of protection”, as defined in sEt®7. Sections 95, 96 and 97 are as
follows:

Conferral of refugee protection Asile
95. (1) Refugee protection is 95.(1) L'asile est la protection
conferred on a person when conférée a toute personne des lors

que, selon le cas :

(a) the person has been determined

to be a Convention refugee or a (a) sur constat qu’elle est, a la suite

person in similar circumstances d’'une demande de visa, un réfugié ou

under a visa application and une personne en situation semblable,

becomes a permanent resident undelle devient soit un résident

the visa or a temporary resident permanent au titre du visa, soit un

under a temporary resident permit résident temporaire au titre d'un

for protection reasons; permis de séjour délivré en vue de sa
protection;

(b) the Board determines the person

to be a Convention refugee or a (b) la Commission lui reconnait la

person in need of protection; or qualité de réfugié ou celle de
personne a protéger;

(c) except in the case of a person

described in subsection 112(3), the (c) le ministre accorde la demande de
Minister allows an application for  protection, sauf si la personne est
protection. visée au paragraphe 112(3).

(2) A protected person is a person
on whom refugee protection is

conferred under subsection (1), and(2) Est appelée personne protégée la
whose claim or application has not personne a qui I'asile est conféré et

subsequently been deemed to be  gont la demande n’est pas ensuite
rejected under subsection 108(3), réputée rejetée au titre des

109(3) or 114(4). paragraphes 108(3), 109(3) ou 114(4).
Convention refugee Définition de réfugié

96. A Convention refugee is a 96. A qualité de réfugié au sens de la
person who, by reason of a well-  Convention — le réfugié — la

founded fear of persecution for personne qui, craignant avec raison

reasons of race, religion, nationality,q'atre persécutée du fait de sa race, de

membership in a particular social  sa religion, de sa nationalité, de son

group or political opinion, appartenance & un groupe social ou de
ses opinions politiques :

(a) soit se trouve hors de tout pays
(a) is outside each of their countriesdont elle a la nationalité et ne peut ou,
of nationality and is unable or, by  du fait de cette crainte, ne veut se



reason of that fear, unwilling to
avail themself of the protection of
each of those countries; or

(b) not having a country of
nationality, is outside the country of
their former habitual residence and
is unable or, by reason of that fear,
unwilling to return to that country.

Person in need of protection

97.(1) A person in need of
protection is a person in Canada
whose removal to their country or
countries of nationality or, if they do
not have a country of nationality,
their country of former habitual
residence, would subject them

personally

(a) to a danger, believed on
substantial grounds to exist, of
torture within the meaning of Article
1 of the Convention Against
Torture; or

(b) to a risk to their life or to a risk
of cruel and unusual treatment or

punishment if

(i) the person is unable or,
because of that risk, unwilling to
avail themself of the protection of
that country,

(ii) the risk would be faced by the
person in every part of that
country and is not faced generally
by other individuals in or from
that country,

(iii) the risk is not inherent or
incidental to lawful sanctions,
unless imposed in disregard of
accepted international standards,
and

(iv) the risk is not caused by the
inability of that country to provide
adequate health or medical care.

(2) A person in Canada who is a
member of a class of persons

réclamer de la protection de chacun
de ces pays;

(b) soit, si elle n'a pas de nationalité
et se trouve hors du pays dans lequel
elle avait sa résidence habituelle, ne
peut ni, du fait de cette crainte, ne
veut y retourner.

Personne a protéger

97.(1) A qualité de personne a
protéger la personne qui se trouve au
Canada et serait personnellement, par
son renvoi vers tout pays dont elle a
la nationalité ou, si elle n’a pas de
nationalité, dans lequel elle avait sa
résidence habituelle, exposée

(a) soit au risque, s'il y a des motifs
sérieux de le croire, d’étre soumise a
la torture au sens de l'article premier
de la Convention contre la torture;

(b) soit & une menace a sa vie ou au
risque de traitements ou peines cruels
et inusités dans le cas suivant :

(i) elle ne peut ou, de ce fait, ne
veut se réclamer de la protection
de ce pays,

(i) elle y est exposée en tout lieu
de ce pays alors que d’autres
personnes originaires de ce pays
ou qui s’y trouvent ne le sont
généralement pas,

(i) la menace ou le risque ne
résulte pas de sanctions légitimes
— sauf celles infligées au mépris
des normes internationales — et
inhérents a celles-ci ou
occasionnés par elles,

(iv) la. menace ou le risque ne
résulte pas de l'incapacité du pays
de fournir des soins médicaux ou
de santé adéquats.

(2) A également qualité de personne a
protéger la personne qui se trouve au
Canada et fait partie d’'une catégorie
de personnes auxquelles est reconnu



prescribed by the regulations as  par réglement le besoin de protection
being in need of protection is also a
person in need of protection.

[15] Once refugee protection is conferred by subse@iit), that person becomes a
“protected person” unless or until that person $okis or her status by virtue of a
determination that the protection was obtainedrayd or that the person ceases to
require protection (see subsection 95(2) of theAIRPSection 115 of the IRPA
provides that a protected person cannot be remfveed Canada to a country where
he or she would be at risk of persecution, excepgrounds of serious criminality or
national security, if the person is certified bg tMinister to be a danger to the public
in Canada, or a danger to the security of Canada.

Pre-removal Risk Assessment Process

[16] Where a person’s claim for refugee protection hesnbrejected by the Board
and he or she is subject to a removal order that ferce or is named in a security
certificate, that person may, with certain excemioapply to the Minister for

protection (see section 112 of the IRPA). The raa@m in the IRPA for evaluating
such applications is the PRRA.

[17] Pursuant to section 113, consideration of a PRR@liaion will be on the
basis of the risks identified in sections 96 todd8he IRPA. An applicant is required
to submit only new evidence that arose after thecten, or was not reasonably
available, or that the applicant could not reasbnabave expected in the
circumstances to have presented, at the time eftren (see subsection 113(a) of the
IRPA).

[18] A decision to allow a PRRA application will haveetleffect of conferring
refugee protection on the applicant, provided hsharis not inadmissible on grounds
of security, serious or organized criminality, aplating international or human
rights. In the case of a person inadmissible onarthe above-mentioned grounds,
the effect of a positive PRRA decision is to sthg applicant’s removal order with
respect to the country or place in respect of wihiehapplicant was determined to be
in need of protection (see section 114 of the IRPA)

Allegations of Error in the Federal Court's Reviewof the PRRA Decision

[19] The first issue to be considered in this appealhsther the Applications Judge
erred when he upheld the PRRA officer's decisiodaay the appellants’ application
for protection on the basis that the risks theynidfied were excluded from
consideration under subparagraph 97(1)(b)(iv) a tRPA. This issue will be
considered in two parts: first, what is the prop®erpretation of section 97, in
particular, the exception in subparagraph 97(lip)(and second, did the
Applications Judge err in upholding the PRRA offisdinding that the appellants’
claims did not disclose a risk to life protecteddegtion 97.

a) The meaning of subparagraph 97(1)(b)(iv) of tHRPA



[20] At issue is the meaning of the phrase “inability tbht country to provide
adequate health or medical care” in subparagragh)®j(iv) of the IRPA. The
interpretation of legislation is generally consetérto be a question of law.
Accordingly, the Applications Judge’s interpretatiof this provision will be
reviewed by the Court on a standard of correctndesisen v. Nikolaiserj2002] 2

S.C.R. 235 at para. 8.

[21] The Applications Judge found (at para.33):

| think it is clear that the intent of the legisl@ scheme was to
exclude claims for protection under section 97 Haee risks

arising from the inadequacy of health care and oz dieatment in
the claimant’s country of origin, including thoséneve treatment
was available for those who could afford to payifor

[22] The appellants submit that the Applications Judgeede in his

interpretation of the exclusion from protection snbparagraph 97(1)(b)(iv)
because he did not distinguish between a riskfeéodwing to a country’s
unwillingness to provide medical care, and a rigklite resulting from a
country’s genuine inability to provide medical caréhe appellants submit
that the exclusion in section 97 is intended taemplate only the latter.

[23] The appellants argue that in interpreting the esiolu in subparagraph

97(1)(b)(iv), the Court must take into considematihat section 97 is intended to
protect risks to life which are premised on anottwintry’s violation of international

standards. This is because the purpose for ceetitenexpanded ground of protection
in section 97 is to ensure Canada’s compliance wusthnternational human rights
commitments. The appellants refer to the Claus&€layise Analysis of Bill C-11

(later enacted as the IRPA), wherein it stategference to section 97:

This new provision applies only to persons whorolagfugee protection in Canada.
It generally consolidates the existing protectietated grounds which are spread
through various provisions of the current Act aagulations and are evaluated under
separate procedures.__This provision upholds Camad#bligations under
international conventions and tigharter of Rights and Freedonasmd provides a
clear definition of a person in need of protectiomder one provisian [Emphasis
added]

[24] The appellants refer to various international como®s and declarations to
argue that the right of access to medical carelegally recognized human right in
international law. On this basis, the appellamggia that, to maintain the purpose of
section 97, the exception in subparagraph 97(1yjo){ust be interpreted narrowly so
as to exclude from protectioonly those from countries which are truly unable to
provide needed medical treatment to their nationals

[25] The appellants’ proposed interpretation leaves ofpemefore, the possibility for
persons to obtain refugee protection where theystaw that they face a human
rights violation on account of their country’s uflimigness, not its inability, to
provide them with life-saving medical treatmenThe appellants submit that such
unwillingness to provide health care exists what tountry has the financial ability
to provide emergency medical care, but chooses, rmatter of public policy, not to
provide such care freely to its underprivilegedzems. This, in the appellants’ view,



Is a violation of international standards and [wely the type of risk to life that is
contemplated by section 97.

[26] The respondent, on the other hand, argues for adbiaterpretation of the
exclusion in subparagraph 97(1)(b)(iv) so as tdua virtually any risk to life on
account of a person’s health care needs. The mdspbd argues that there is no
distinction between a country’s unwillingness atsdimability to provide such health
care. Moreover, there is no evidence that Parlinmtended section 97 of the IRPA
to confer the new human rights as advocated bgpipellants. The respondent points
out that Canada has never assumed the obligatiaiffeing refugee protection to
persons who base their claims solely on the irtgbar unwillingness of their own
national governments to meet health and medical maeds.

[27] The Canadian jurisprudence on this issue is limit€dere are only three recent
decisions of the Federal Court which have consaiénes issue in varying depth. In
Mazuryk v. Canada (Minister of Citizenship and Imgwation) (2002), 112 A.C.W.S.
(3d) 745 (F.C.T.D.), the applicant from the Ukratlaimed a risk to life on account
of her deteriorating medical condition. She wallesing from Parkinson’s disease
and thyro-toxicosis. The Ukraine’s inability tooprde her with the medication and
the medical services she required, at a cost Heatsuld afford, was the basis of her
claim under the earlier legislation. Dawson Jnfbuat para.25, that the risk to life in
this case was not a risk which the Post-deternundiefugee Claimants in Canada
(PDRCC) Class (now the PRRA) is designed to propigéection against.

[28] Likewise, inSingh v. Canada (Minister of Citizenship and Imraigm), [2004]

3 F.C.R. 323 (T.D.), the applicant claimed a rigKkite on account of kidney failure
and the inability of India to provide her with asseto dialysis at a cost she could
afford. The PRRA officer denied her applicatio®n judicial review, the parties
disputed the scope of the exclusion in subparagéah)(b)(iv), focusing primarily
on the meaning of the phrase “adequate health alicalecare” in subparagraph
97(1)(b)(iv). Russell J. stated the following jfaras.23 and 24):

| believe the honest answer to this issue is th& hot entirely

clear what Parliament’s intent was in this regamad that we are
left to deal with a statutory provision that, oretFacts of this

Application, is somewhat ambiguou3.he Applicants’ arguments
would mean accepting that Parliament intended tuee risks

based upon the non-availability of adequate headtte but not
risks associated with a particular applicant’s igbito access
adequate health care. Bill C-11 tells us that latkappropriate”

health or medical care are not grounds for grantiafuigee

protection under the IRPA and that these matters more

appropriately assessed by other means under tiwesta

This leads me to the conclusion that the Responiderrrect on
this issue. A risk to life under s. 97 should matlude having to
assess whether there is appropriate health and catedare

available in the country in question. There anéous reasons why
health and medical care might be “inadequate.’might not be

available at all, or it might not be available tparticular applicant
because he or she is not in a position to takerddge of it. If it is

not within their reach, then it is not adequatetheir needs.
[Emphasis added]



Russell J., nevertheless, concluded that the PRR#&epbwas “correct and committed
no reviewable error”.

[29] Most recently, inTravers v. Canada (Minister of Citizenship and Igration)
(2006), 53 Imm. L.R. (3d) 300 (F.C.T.D.), the appht was diagnosed as HIV
positive and claimed a risk to his life caused bhg tinwillingness of Zimbabwe to
provide him with adequate medical care. Barnesidupholding the Board’s denial
of the application for refugee protection, helghata.25:

I am in agreement with the decisionsSmghand Covarrubias. Given the findings
of the Board in this case that Mr. Travers wouldt face discrimination or
persecution in his access to treatment in Zimbafsueh as it is), | do not believe
that he can bring himself within the protectionsefiction 97 of the IRPA. Even in
countries with the most deficient health care systethere will usually be access to
quality medical care for persons with the meansatyfor it. [...]

[30] Barnes J. nevertheless opened the door to sommarits on the basis of
unavailable health care (para.27):

Notwithstanding my conclusions above and despitee th
Respondent’s capable arguments, | am not satifagcthe section
97(1)(b)(iv) exclusion is so wide that it would phede from
consideration all situations involving a persomiahility to access
health care in his country of origin. Where accessife-saving
treatment would be denied to a person for persealiteasons not
otherwise caught by section 96 of the IRPA, a goase can be
made out for section 97 protection. [...]

[31] Having considered the parties’ arguments and thidd authorities, | am of the
view that the provision in issue is meant to bealdtp interpreted, so that only in rare
cases would the onus on the applicant be met. appécant must establish, on the
balance of probabilities, not only that there [geasonalized risk to his or her life, but
that this was not caused by the inability of hisher country to provide adequate
health care. Proof of a negative is required, ihathat the country is not unable to
furnish medical care that is adequate for thisiappt. This is no easy task and the
language and the history of the provision show ithaais not meant to be.

[32] The ability of the different countries of the wotlal provide adequate health care
varies dramatically. Some might contend that egeuntries such as Canada, the
United Kingdom and the United States, though fimahc able, are not providing
“adequate” health care to some of their peoplees€hcountries might respond that
they are “unable” to provide more care, given tlgirer financial obligations. Some
might disagree and argue that these countries wdtiltey altered their priorities, be
able to provide more. Whether this reluctancertivige more means that a country
is unable to provide more is not a task that Cocats easily assess, except in cases
such as the denial of health care on persecugmainds or other similar bases. This
will be a difficult evidentiary hurdle to overcome.

[33] Let me expand on my reasons for this view. “Ingiis defined in the Oxford
English Dictionary as the “condition of being urghblvant of ability, physical, mental
or moral; lack of power, capacity, or means.” Thetidnary meaning does not assist



very much except to show that inability has a broaebning including not only
financial capacity, but vague terms such as memdlmoral ability.

[34] The legislative history furnishes some guidance. the clause-by-clause
Analysis of Bill C-11 (later enacted as the IRPApriovides as an explanatory note to
section 97:

[...] Cases where a person faces a risk due to ldckdequate
health or medical care can be more appropriatedgssed through
other means in the Act and are excluded from tefshdion. Lack

of appropriate health or medical care are not gisuor granting

refugee protection under the Act.

[35] A country’s political decision not to provide a tz@n level of health care does
not necessarily mean that the country is “unwillibg provide that health care to its
nationals. To interpret the exclusion as the app&sl suggest would oblige a PRRA
officer to engage in an unseemly analysis of anattete’s medical system in relation
to its fiscal capacity and current political prices. It would effectively require a
finding that another country’s public policy deoisinot to provide a certain level of
health care is inadequate by Canadian standardgheABoard stated in the decision
under review inTravers, supra,it is not for the panel to judge the health care
delivery system in the context of Canada or tocattalame for its shortcomings when
the contributing forces are many and complex.”

[36] The appellants are, in essence, seeking to expenthw in section 97 so as to
create a new human right to a minimum level of theaére. While their efforts are
noble, the law in Canada has not extended thatNalachlin C.J. and Major J., in
concurring reasons in the decisionGifaoulli v. Québec (Attorney GenerdBp05] 1
S.C.R. 791 at para.l0dtated that th€anadian Charter of Rights and Freedo(tise
“Charter”) does not confer on Canadians a freestgndonstitutional right to health
care. If that is so, then a freestanding right to heahlihe for all of the people of the
world who happen to be subject to a removal orde€anada would not likely be
contemplated by the Supreme Court.

[37] The appellants’ interpretation would, by necessmnyplication, impose an
obligation on the Canadian government to providgoomy emergency medical care
to failed refugee claimants suffering from life¢htening illnesses where they can
show that their native country has the financialitgbin a technical sense, to provide
the needed medical care, but chooses not do sehatever reason, justifiable or not.
Such an interpretation would place a significantdiea on the already overburdened
Canadian health care system, which, in my opintonid not have been intended by
Parliament in enacting this provision.

[38] In my view, the words “inability to provide adegeainedical services” must
include situations where a foreign government desith allocate its limited public
funds in a way that obliges some of its less praspecitizens to defray part or all of
their medical expenses. Any other interpretati@mubd require this Court to inquire
into the decisions of foreign governments to alledheir public funds and possibly
second-guess their decisions to spend their fumd@sdifferent way than they would
choose. In other words, this Court would have e@cide that foreign governments
must provide free medical services to their citz@ho cannot pay for them to the



detriment of other areas for which the governmengsresponsible. This cannot have
been intended by Parliament without more spedaingluage to that effect.

[39] This is not to say that the exclusion in subpanatgr@7(1)(b)(iv) should be
interpreted so broadly as to exclude any clainespect of health care. The wording
of the provision clearly leaves open the possibilitr protection where an applicant
can show that he faces a personalized risk to difeaccount of his country’s
unjustified unwillingness to provide him with aded@ medical care, where the
financial ability is present. For example, whereoantry makes a deliberate attempt
to persecute or discriminate against a person lipetately allocating insufficient
resources for the treatment and care of that perstiness or disability, as has
happened in some countries with patients suffeiiogn HIV/AIDS, that person may
gualify under the section, for this would be refuga provide the care and not
inability to do so. However, the applicant wouldab#he onus of proving this fact.

[40] This interpretation of subparagraph 97(1)(b)(iv) esnsistent with the
jurisprudence and it is consistent with the desicnipin the publication by Legal
Services, Immigration and Refugee Board, “Constdd&rounds in themmigration
and Refugee Protection Acsection 3.1.9., wherein it states:

[...] The inability of a country to provide adequatealth or
medical care generally can be distinguished froosehsituations
where adequate health or medical care is providedsdme
individuals but not to others. The individuals whoe denied
treatment may be able to establish a claim unde®7¢1)(b)
because in their case, their risk arises from tlinty’s
unwillingness to provide them with adequate carbese types of
situations may also succeed under the refugee drifuhe risk is
associated with one of the Convention reasoBsnphasis added]

[41] For these reasons, | find that the phrase “notethiyy the inability of that
country to provide adequate health or medical careSubparagraph 97(1)(b)(iv) of
the IRPA excludes from protection persons whosenglare based on evidence that
their native country is unable to provide adequaéglical care, because it chooses in
good faith, for legitimate political and financigfiority reasons, not to provide such
care to its nationals. If it can be proved thatr¢his an illegitimate reason for denying
the care, however, such as persecutorial reasbas, may suffice to avoid the
operation of the exclusion.

b) Does the male appellant's claim in this case indbe requirements of
subparagraph 97(1)(b)(iv)?

[42] Bearing in mind the proper interpretation of sulgaaph 97(1)(b)(iv), this
Court must decide whether the Applications Judgedem upholding the PRRA
officer’s decision that the appellant’s risk toelitloes not fit within the protection
offered by section 97 of the IRPA. This is a qimsbf mixed fact and law, involving
the Applications Judge’s interpretation of the evide as a whole and whether it
meets the requirements of section 97. The ApptinatJudge’s decision will not be
overturned absent a palpable and overriding eHousen, supraat para. 36.



[43] Subsection 100(4) of the IRPA provides that thedbarof proving that a person
is eligible to make a claim for refugee protectrests on the claimant. Accordingly,
for the male appellant to meet the requirementsection 97 (so as to be eligible to
make a claim for refugee protection), he was reguio prove that should he be
removed to Mexico, his removal would subject himnspeally to a danger of torture
or a risk to his life or a risk of cruel and unustr@atment or punishment. In
establishing a risk to his life, the appellant wagquired to prove that, among other
things, his claim was not barred by the applicatbrthe exclusion in subparagraph
97(1)(b)(iv). In other words, the appellant waguieed to prove, on the balance of
probabilities, that his risk to life was factualigt caused by the inability of Mexico to
provide the medical care he requires.

[44] The male appellant, according to the Applicationsigé, did not meet that

evidentiary burden. The evidence before the PRRi&en, and the Federal Court,

consisted of an affidavit by the female appellawprn for the purposes of the stay
application, in which she deposes to her husbamgdical condition, describes the
family’s financial circumstances and asserts tihatytwould be unable to pay for

dialysis treatment if they returned to Mexico. efd were also letters on the record
from the male appellant’'s Canadian physiciansrgjatiat the male appellant requires
continuous dialysis treatment every 48 hours, d$ agemedications to maintain his

blood chemistry. One of the physician’s letteeted July 13, 2004, stated:

Please be advised that [Mr. Ramirez] is a patiegeiving Life

Saving dialysis therapy, three times a week at HamRiver

Regional Hospital. [Mr. Ramirez], his wife and ebr young
children are to be deported on Saturday Jul§; 2004 to Mexico.

We have made many inquiries as to the availabdftglialysis in

Mexico. My understanding is that he would be farte purchase
this therapy which he can not afford. Consequertte will die

within 1 week after his last dialysis treatmdBmphasis added]

[45] The Applications Judge found, at para.47, thatetheas no evidence before him
as to what the physician’s understanding of the ibxhealth care system was based
upon and that the letter amounted to hearsay witlamy evidentiary support.
Therefore, the letter was not sufficiently relialbbeprove the truth of the content of
the statements. There was also insufficient evideaccording to the Applications
Judge, to even establish that the male appelléifé’svas, at that time, at risk due to
lack of adequate medical care in Mexico.

[46] The appellants have failed to demonstrate that Applications Judge, in
reaching this mixed fact and law conclusion, corntedita palpable and overriding
error in upholding the PRRA officer’s decision mg respect. Therefore, this ground
of the appeal should fail.

Jurisdiction of a PRRA officer to consider constituional issues

[47] In the judicial review, the Applications Judge hedd para.24, that the PRRA
process is not the appropriate forum to decide d¢exnpegal issues including
questions of constitutional interpretation. He fduthat a tribunal which bases its
decision on constitutionally invalid legislation mmits a jurisdictional error. In
reaching this conclusion, the Applications Judgerred to the decision isingh,



supra,wherein Russell J. stated at para.30 that, in biserace of an express grant, I
cannot conclude that it was the intent of the legs to confer upon PRRA officers
an implied jurisdiction to decide constitutionalegtions of the kind urged upon [a
PRRA officer]...”

[48] The appellants submit that the Applications Judg#esermination, and by
implication the decision irSingh, is mistaken. The appellants argue that PRRA
officers have jurisdiction to declare inoperativésections of the IRPA when their
operation would result in the violation of a persoamghts under the Charter because
PRRA officers have an implied jurisdiction to dexiguestions of law. This implied
jurisdiction arises because they are constantlyired to interpret legal issues in
applying the United Nation€onvention relating to the Status of Refug@@sApril
1954, 189 U.N.T.S. 2545, the United Natiddsnvention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishmé®t December 1984, 1465
U.N.T.S. 85, and the protected person definitiorthe IRPA, and they have legal
advisors to assist them in this task. Moreovee #ppellants argue that PRRA
officers must be able to consider the constitulisadidity of section 97 because of
the need for failed refugee claimants to raise ssmies in the first forum.

[49] The Supreme Court of Canada, in the decisionrNoffa Scotia (Workers’
Compensation Board) v. Martin; Nova Scotia (Worké&esmpensation Board) v.
Laseur,[2003] 2 S.C.R. 504 (Martin”), clarified the approach to be taken by the
Courts in determining whether an administrative ybbds jurisdiction to subject its
legislative provisions to Chartscrutiny. Gonthier J. wrote, at para. 40, that éveh
the empowering legislation contains an express tgadnjurisdiction to decide
questions of law, there is no need to go beyondldhguage of the statute. An
express grant of authority to consider or decidestjans of law arising under a
legislative provision is presumed to extend to aeieing the constitutional validity
of that provision.” Absent an explicit grant, Gbietr J. said, a Court must consider
whether the legislator intended to confer upon ttiteunal implied jurisdiction to
decide questions of law arising under the challdmgevision. At para.41, he stated:

[...] Implied jurisdiction must be discerned by longiat the statute
as a whole. Relevant factors will include the dtatymandate of
the tribunal in issue and whether deciding questiof law is

necessary to fulfilling this mandate effectivelpetinteraction of
the tribunal in question with other elements of #ubministrative

system; whether the tribunal is adjudicative inunatand practical
considerations, including the tribunal's capacity tonsider
guestions of law. Practical considerations, howeveannot

override a clear implication from the statute itselarticularly

when depriving the tribunal of the power to dedigestions of law
would impair its capacity to fulfill its intendedandate. [...]

Gonthier J. then went on to say (at para.42) thae@a presumption has been raised
that a tribunal has authority to decide questionkw, either by explicit or implied
grant of authority, it can only be rebutted by ‘@xplicit withdrawal of authority to
decide constitutional questions or by a clear iogtion to the same effect, arising
from the statute itself rather than from exterr@isiderations.”



[50] Neither the IRPA nor the Regulations explicitly mgrauthority to PRRA officers
to decide questions of law. This is in contrasth® Immigration Appeals Division,
the Immigration Division and the Refugee Protectidinision of the Board, all of
which have been granted express jurisdiction tosiclem questions of law (section
162, IRPA).

[51] This Court must consider whether the PRRA offideaise an implied grant of
authority, taking into account the factors listegdthe Supreme Court of Canada in
Martin.

[52] The first factor to consider is the statutory maadaf a PRRA officer, and
whether deciding questions of law is necessarylfdling this mandate effectively.
To fulfill its mandate, a PRRA officer is requirdd do a risk assessment in
accordance with sections 96 and 97 of the IRPA.dong so, PRRA officers are
obliged to ensure that Canada complies with itsgabbns under the Chartand
international human rights instruments. Althougis trequires PRRA officers to
interpret the provisions of the IRPA, a risk asses# is factually intensive. In most
cases, PRRA officers are not required to make cexnplgal decisions.

[53] The second factor to consider is the interactiotheftribunal in question with

other elements of the administrative system. Heres important to note that the
decision is of utmost importance to the person eomed. A negative PRRA decision
can result in the enforcement of a removal ordes.well, there is no right of appeal
of a PRRA decision in the IRPA, although, an aplichas the right to seek judicial
review of that decision in the Federal Court.

[54] The third factor is whether the tribunal is adjudice in nature. A PRRA
decision is largely administrative. Although sentil13 of the IRPA allows an
applicant an oral hearing in exceptional circumstgn most decisions are done on the
basis of written submissions (see section 161e@Régulations).

[55] Finally, this Court must address practical congitiens, including the tribunal's
capacity to consider questions of law. PRRA oficare not all lawyers, although
some are lawyers and all are given legal trainingatrry out a PRRA determination.
On this basis, it is reasonable to assume that PRR&ers do not possess the
expertise to carry out Chartanalyses, and that doing so would likely compromise
the efficiency and timeliness of the PRRA process.

[56] This Court recognizes that PRRA officers make emély important decisions,
and for a significant number of people a PRRA aswest may be the final
assessment of risk that they receive before beepmprded. However, based on the
above considerations, and on the fact that the IRR#icitly confers jurisdiction on
its other decision-makers to consider question$aaf and constitutional issues, |
agree with the Applications Judge, and with Rusieih Singh,that a PRRA officer
does not have implied jurisdiction to consider dques of law, in particular, the
implied jurisdiction to declare inoperative subsamts of the IRPA when their
operation would result in the violation of a persamghts under the Charter.

[57] Accordingly, this issue in the appeal should fail.



The Certified Question

[58] The certified question in this appeal asks the Cmuconsider whether, in view

of the evidence before it, the exclusion of risklife caused by the inability of a

country to provide adequate medical care to a pemdfering a life-threatening

illness under section 97 of the IRPA infringes @earterin a manner that does not
accord with the principles of fundamental justiaad which cannot be justified under
section 1 of the Charter

[59] It is well established that Chart@nalyses should not, and must not, be made in a
factual vacuumMacKay v. Manitoba[1989] 2 S.C.R. 357 at para. 9. That is, the
absence of a proper evidentiary basis to supplagjed Charteriolations is a fatal
flaw to any application to declare a law unconstinal.

[60] As | stated earlier in these reasons, the AppbaatiJudge found that the male
appellant has failed to provide sufficient evidemée risk to his life on account of
inadequate medical care should he be deported tacMeThe Applications Judge
found, and | agree, that the appellants’ allegatiohspecific Charter violations are
without evidentiary foundation. Hence, there isfactual basis for entering into a
Charteranalysis here.

[61] In addition, and as the Applications Judge noteele is an adequate alternative
remedy in this case for the appellants, namelyp#greling H&C application, judicial
review of that decision should the appellants bsugoessful, and an appeal to the
discretion of the Minister. In keeping with the seas of Martineau J. iAdviento v.
Canada (Minister of Citizenship and Immigratiq@P03), 242 F.T.R. 295 at para. 54,
| find that it is inappropriate for the appellamsturn to the Court for relief under the
Charterbefore exhausting their other remedies

[62] For these reasons, | decline to answer the certifiestion.

[63] The appeal will, therefore, be dismissed.

“A.M. Linden”

J.A.

“l agree

M. Nadon J.A.”

“| agree

B. Malone J.A.”
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