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(1) The amended application filed on 25 May 2011 isniised.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT SYDNEY

SYG 2667 of 2010

SZOVP
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction and background

1. The applicant in this case suffers from the serimesital disability of
schizophrenia. Her disability, and the manner imclw the Refugee
Review Tribunal (“the Tribunal”) dealt with it, cpled with the
conduct of the applicant’'s migration agent, giveerito issues of
significance concerning the manner in which thebdmal can and
should deal with such applicants. The issues ateentirely new or
novel but this case is a demonstration of the palctdifficulties
confronting the Tribunal in dealing with mentallysabled applicants
and also illustrates the legal challenge of engpii@s far as practicable,
that the review process is a fair one for suchiagpts.

2. The application before the Court is to review aislen of the Refugee
Review Tribunal (constituted by the Principal Membmade on 12
November 2010. The Tribunal affirmed a decisiora afelegate of the
Minister not to grant the applicant a protectiosavi The applicant is
from China and had made a claim of political peusen. The
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background facts are detailed in my interlocutanggment in this
matter as follows.

3. The applicant is a citizen of the People’s RepubficChina who first
entered Australia on 24 September 2006 (court B@E' 76) on a
Student Guardian visa. The applicant returned tm&bon 28 February
2008 to visit her dying mother but returned to Aalksa on 23 April
2008: CB 76. The applicant applied for a protetti€lass XA) visa
on 8 December 2009 (CB 1-2@nd appointed a migration agent to
assist her in connection with that application: &835.

4. In a typed three page statement attached to thplicapon, the
applicant stated that her father was imprisonedpardicly humiliated
during the Cultural Revolution for reason of beargntellectualand a
counter-revolutionariegsic]. The applicant claimed that she feared
harm on the basis that her husband was a persadvefse interest to
the authorities. Her husband and nephew had aledeen involved
in an altercation with a government official aftee official refused to
compensate them when their backhoe was destroyedillagers
protesting the demolition of their homes to widemads. The
applicant’s husband and nephew were forced to gohiding and the
applicant was beaten and sent to a detention cemtiner husband’s
absence. In 2006, the applicant’'s nephew wasEat by more than
ten unknown people and beaten to death when heneetuo their
village. The applicant claimed further that shéfesed from a “mental
disorder” due to her experiences in China: CB 27-29

The delegate’s decision

5. On 11 February 2010, a delegate of the Ministeiteavthe applicant
to attend an interview scheduled for 3 March 20@B: 40-41. The
applicant attended that interview and gave evidencgupport of the
claims made in her protection visa application: £1B8. Following the
interview, the applicant provided to the delegab®tpgraphs of her
husband with his backhoe (CB 42) and a documdettitCertificate
of approval”: CB 43.

1 SZOVP v Minister for Immigration & An¢2011] FMCA 183 at [3]-[19]
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On 5 March 2010, the delegate made a decisioningfue grant the

applicant a protection visa: CB 46-53. The delefatad that the harm
the applicant feared from the threat of arrest@mdinal prosecution if
she returned to China did not have a Conventiorusie€B 52. The
Tribunal also found that her ability to return tbia in February 2008
and then depart again for Australia in April 200&haut incident

indicated she was not a person of significant egeto the Chinese
authorities regardless of whether her claimed fealated to

Convention-based persecution or not: CB 52.8-53.1.

The delegate was therefore not satisfied that ppdcant was a person
to whom Australia owed protection obligations untex Convention:
CB 53.

The Tribunal’s proceedings

8.

10.

11.

On 1 April 2010, the applicant lodged an applicatath the Tribunal
to review the delegate’s decision: CB 54-57. Shatinoed to be
represented in relation to the review by her apedimigration agent:
CB 55.

By a letter dated 15 April 2010, the Tribunal imdtthe applicant to
attend a hearing before the Tribunal scheduledifoMay 2010: CB
60-62.

The applicant accepted the invitation (CB 63) attenaled the hearing
and gave evidence on 14 May 2010: CB 65-66; CB111i5-[28]-[53]
At the hearing the applicant provided translatedie® of documents
from hospitals in China titled “Brief Summary of sfatal Discharge”
(CB 68-69) and “Death Summary”: CB 70-71. The agit also
provided copies of pages from her passport: CB &2¥he Tribunal
hearing was adjourned as the applicant appeareceluramd an
ambulance was called: CB 67; CB 113, [20].

By a letter dated 14 May 2010, the Tribunal invitké applicant to
attend a rescheduled hearing before the Tribun&4ohay 2010: CB
79-81. The applicant accepted that invitation (CB But the hearing
was later cancelled by the Tribunal member: CB B4-8
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12.

13.

14.

By a letter dated 13 July 2010, the Tribunal wrtiethe applicant
pursuant to s.424A of thkeligration Act 1958(Cth) (“the Migration

Act”) inviting her to comment or respond to infortaa in writing: CB

86-88. The letter referred to material containadle department file
relating to her student guardian visa applicationwhich she had
indicated that her husband had been employed aBepaty General
Manager of a company since 2003. This informatias waid to be
relevant because it suggested that she had fadmlichér claims
regarding the reasons why she left China. On 2 AuQ®08, the
applicant provided a response to that letter: CB 89

By a letter dated 5 October 2010, the Tribunaltedithe applicant to
attend a hearing before the Tribunal scheduledfblovember 2010:
CB 90-91.

The applicant accepted the invitation to the hep{@®B 92), which she
attended and gave evidence on 3 November 2010:3289CB 115-
118, [28]-[53] At the hearing the applicant provided various roadi
references, receipts and certificates which indddhat she had been
diagnosed with schizophrenia and required medicatioB 96-104,
106. The applicant also provided a translated copyer mother’s
death certificate (CB 105) and copies of the phatplgs previously
provided to the delegate showing her husband ackhoe: CB 107.

The Tribunal’s decision

15.

16.

17.

In a decision dated 15 November 2010, the Tribuafirmed the
delegate’s decision to refuse the applicant's appbn for a protection
visa: CB 110-122.

The Tribunal accepted that the applicant had bdagndsed with

schizophrenia and that she had suffered traumeagiate in her life that
affected her health, such as the events she deddribher protection
visa application. However, the Tribunal was satfafter considering
her responses to its initial questions that thdiegmt was competent to
give evidence: CB 118, [55]-[56].

The Tribunal had some concerns with the applicaddsumentary
evidence (CB 118, [57]) but found that even ifdatepted her claims it
was not satisfied that the harm she suffered wasaf@onvention

SZOVP v Minister for Immigration & Anor (No.2) [2Q] FMCA 442 Reasons for Judgment: Page 4



18.

19.

20.

SZOVP v Minister for Immigration & Anor (No.2) [2Q] FMCA 442

reason: CB 119, [58]. The Tribunal found that tipplecant’s claimed

fear of harm arose because of her associationheitthusband who the
police were apparently seeking to charge with d@encke: CB 119,

[58]. The Tribunal found that the applicant conlat be said to belong
to a particular social group for the purposes @ @onvention by

reason of her association with her husband, a® twas no evidence
before the Tribunal that indicated that her husbaad being targeted
by the police for a Convention reason. Rathdquind that the police
wanted to charge (or at least interview) her hudbapout an affray
which allegedly occurred at the local governmeifiices in November

2004: CB 119, [60]. Similarly, the Tribunal foutitht any harm which
the applicant or her husband feared from the lailalgers, due to their
involvement in demolishing the villagers’ homes,swet founded on a
Convention ground: CB 119, [61].

The Tribunal found further that there was no evagerthat the
authorities attributed political opinions of any&ito the applicant or
her husband, or that they would be targeted byatit@orities in the
future for this reasorCB 119, [62].

Accordingly, the Tribunal found there was no relbrce that the
applicant would be persecuted for a Conventionaeasshe returned
to China in the reasonably foreseeable future: 28 [63].

In making its decision the Tribunal made the folilegv observations
concerning the applicant’s disability and statenohd at the hearing
(CB 118 [55]-[57]):

The applicant has been diagnosed with schizophyexueording
to a letter on the Tribunal file dated 8 July 20ft&m Dr Steven
Green, Consultant Psychiatrist, Auburn Mental heateam,
Sydney West Area health Service (f. 76). She anbrpsychotic
medication. The diagnoses given on the hospitathdirge
document relating to her discharge from the hos$pitaChina on
13 December 2004 is also a diagnosis of schizomdure hat
document mentions that delusions of persecution atiter
delusions or hallucinations may occur.

Given the applicant's medical condition, the Trilalinwas
concerned to establish that she was capable ohgievidence.
The medical evidence supplied to the Tribunal iatdid that she
was no longer in need of the crisis support the UknbMental
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21.

Health Crisis Team had been giving her and that ¢@mdition
had stabilised or was stabilizing through access slas getting
to a regular supply of medication at recommendeshde levels.
The Tribunal satisfied itself through consideringy lesponses to
the initial questions it asked her that she was pet@nt to give
evidence.

From the way the applicant appeared to be traunedtiand
fearful in giving evidence about certain events dmmn the
medical evidence available to the Tribunal, it agsethat she
has suffered a traumatic event or traumatic eventher life
which has or have affected her health. The everag be the
events the applicant has described both in hertewritlaim and
orally before the Tribunal and there is documentamaterial
before the Tribunal suggesting that her nephew .s. sed upon in
the street and died from haemorrhagic shock causgdthop
wounds and cuts (death certificate at f.44-46)ttes applicant
claims. It is unclear, however, how much religgilshould be
placed on all aspects of the applicant’s evidenceery the
reference in the hospital discharge document topihesibility of
her suffering from delusion of persecution and ptiedusions.

The Tribunal was also critical of the applicant'sgmation agent for
failing to attend the Tribunal hearing. At [64] dE reasons the
Tribunal stated (CB 120):

As mentioned above, the applicant’s representatigdenot attend
the Tribunal hearing. The Tribunal notes that thpresentative
was the same representative whose failure to attkadelevant
Tribunal hearing was the subject of adverse comnignthe
Federal Magistrates Court i®8ZOOI v Minister for Immigration
& Anor [2010] FMCA 816 (25 October 2010). In the present
matter the failure of the representative to attesmaf particular
concern to the Tribunal given the vulnerabilitytbé applicant.
Her psychological and emotional state was such thatas not
appropriate for her not to have had the benefitsopport from
her representative at the hearing.

The judicial review application

22.

These proceedings began with a show cause apphcéted on 9

December 2010. | dealt with that application onrdarlocutory basis
on 21 March 2011. Relevantly, | ordered the fiespondent to show
cause, pursuant to rule 44.12(1)(b) of #ederal Magistrates Court
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23.

24,

Rules 2001(Cth), why relief should not be granted in relationthe
issue of whether the Tribunal breached s.425 oMiggation Act 1958
(Cth) in proceeding with a hearing in the absenté¢he applicant’s
migration agent in knowledge of the applicant'si®@es mental
disability.

| also arranged fgoro bonolegal representation for the applicant. The
Court is grateful for the willingness of legal ptiioners to appear on
that basis, especially in circumstances where pipdcant suffers from

a disability which renders it difficult for her tprovide coherent
instructions.

An amended application was filed on behalf of tippli@ant on 25
May 2011. The grounds in that amended applicairen

1. The Tribunal failed to conduct the review reqditby s.414
of the Migration Act.

Particulars

i)  The Applicant claims that she has a well-fouhdear
of persecution because her father had been impedon
and publicly humiliated as a counter revolutionary.

i) The Applicants persecution was for one or mor
Refugee Convention reasons.

i) It is clear, and would have been clear to thebunal,
that the Applicant's claims included claims of
persecution and fear of persecution for reasons of
being her father’s daughter and of imputed politica
opinion.

iv)  The Tribunal failed to consider these claims.

2. The Tribunal failed to invite the Applicant emndated by
s.425 of the Migration Act. The purported invitetiwas
vitiated by the Applicant’s severe mental impairtnen

Particulars

1)  The Applicant was (and continues to be) suffgfrom
schizophrenia.

i)  The Tribunal itself noted (CB 118 at [57]) th#he
Applicant “appeared to be traumatized and fearful in
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giving evidence about certain evéngnd that it was
“unclear how much reliability should be placed dn al
aspects of the Applicant’s evidence given the ssfee

in the hospital discharge document to the possiloli
her suffering from delusion of persecution and othe
delusiori.

i) The Court can and should find that, in all eth
circumstances, the Applicant’s psychological candit
denied her the opportunity to give evidence and
present arguments relating to the issues arising in
relation to the decision under review.

3.  The Tribunal failedto] invite the Applicant as mandated by
s.425 of the Migration Act. The purported invitetiwas
vitiated by the failure of the Applicant’s repretsive to
attend.

Particulars

1) The Applicant's representative was not spealljc
invited to attend and was not to[dy] the Tribunal
that it was not appropriate for the Applicant topsar
at the hearing without the benefit of the repreatwe.
The representative did not attend the hearing.

i)  The Tribunal itself noted (CB 120 at [64]):

“In the present matter the failure of the
representative to attend is of particular concern t
the Tribunal given the vulnerability of the
applicant. Her psychological and emotional state
was such that it was not appropriate for her not to
have had the benefit of support from her
representative at the hearihg.

iii) The Migration Agents’ Code of Conduct imposgsa
registered migration agentthe overriding duty to act
at all times in the lawful interests of the agent's
client’. The Tribunal should have - invited the
Applicant’s migration agent to attend the hearirmgda
should have told the migration agent that it was no
appropriate for the applicant to not have the b&naf
the representative at the hearing. The Tribundeth
to do so.

Iv)  The Court can and should find that this faduesulted
in the Tribunal’s purported invitation (under s.42%ot

SZOVP v Minister for Immigration & Anor (No.2) [2Q] FMCA 442 Reasons for Judgment: Page 8



25.

being a real and meaningful opportunity to give
evidence and present arguments relating to theessu
arising in relation to the decision under review.

On 5 July 2011 the solicitors for the applicanedilan Application in a
Case seeking an order that, pursuant to rule 1M).1df(the Federal
Magistrates Court Rules 20QCth), Captain Lai Li be appointed the
litigation guardian for the applicant in these medings. Having
considered the evidence presented in support @fapplication and
there being no opposition by the respondents, lenbdt order at the
trial of the matter on 11 July 2011.

The evidence and submissions

26.

27.

28.

29.

In addition to the court book filed on 27 Janua®i P, | have before
me the following evidence:

a) the affidavit of Luke Patrick Geary made on 23 M2(1l to
which is annexed a transcript of the hearings cotetliby the
Tribunal on 14 May 2010 and 3 November 2010; and

b) the affidavit of Mr Geary made on 3 June 2011 toicWhis
annexed a medical report concerning the applicai2Richard
Wu, a consultant psychiatrist.

| also received as an exhitorrespondence to Dr Wu relating to the
request for his report. Dr Wu was cross-examirnedlis report.

In addition, the applicant’s former migration agevis Weiming Qian,
was subpoenaed on behalf of the applicant to gnaeace. | received
that evidence on 9 June 2011.

Counsel for the applicant submits that the Tribisnedview process
was subverted or disabled by the conduct of thelia's then
migration agent in failing to attend the Tribunaahning to which the
applicant had been invited. Counsel further subrhat the hearing
opportunity afforded the applicant was vitiated the applicant’s
severe mental impairment such that the Tribun&daio comply with
its obligation to afford a real hearing opportunpiyrsuant to s.425 of

2 Exhibit R1
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30.

31.

32.

the Migration Act. Finally, counsel submits thatet Tribunal
overlooked an element or integer of the applicacisms relating to
imputed political opinion as the daughter of a deunevolutionary.

The Minister submits that there was no clearlycatéited claim by the
applicant relying upon established facts as assartd that no element
or integer of the applicant’s claims was overlooksdthe Tribunal.
The Minister submits that the matters noted byThunal at [30] of
its reasons (CB 115) are, on any fair reading, mdristorical.

Secondly, the Minister submits that the Court stiofihd that the
applicant was not so unfit at the second Triburearimg that she was
unable to give evidence, present arguments or anguestions before
the Tribunal.

Finally, the Minister submits that whatever criici might be directed
at the applicant's former migration agent for ndteading either
Tribunal hearing, it cannot substantiate a claimuoisdictional error
by the Tribunal.

Consideration

Did the Tribunal overlook an element or integer ofthe applicant’s claims?

33.

34.

At [30] of its reasons (CB 115) the Tribunal stated

In response to the Tribunal’s question as to wheat happened to
her father, the applicant said that he was an astiand used to
work in a local community group. He was arrested aetained
for two years during the Cultural Revolution. Tdygplicant was
very young at the time. She recalls that, after fa¢gher was
arrested, the family home was sealed up and thealyfawas

forced to live in an old shabby temple, which hadheating. It
was freezing. The applicant was humiliated at sttamd gave
up study. Upon his release, her father was fotoedork on the
roads, wearing a sign around his neck.

That assertion was also reflected in the applisantitten claims. In
the statement accompanying her protection visa iGgimn the
applicant stated (CB 27):

My misery experience in childhood
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My father was so-called ‘intellectual’ when | waschild. The
society was dark under the control of CommunistyparAt the
end period of the Culture Revolution, the year whamas 8, two
people from the commune came to my home and todétingy to

the commune. They claimed that my father was auritar-

revolutionaries” and a rebel. He was sentence argen prison

after being detained for one month. My father Wwamight to the
street to be publicly displayed and ridiculed, wahbig sign
hanged in front of his chest. People from my gélédooked down
upon our family and treated us as criminals. W& lour dignity
as a human being. | was also discriminated by eaghers and
classmates at school. Some classmates mocked anecasiter-
revolutionary and | kept getting bullied. Finallywas forced to
quit my study. | only studied for 3 year beforattand therefore
became illiterate as | was deprived of my rightdoeive further
education.

35. This might be articulated as a claim of imputeditpall opinion or a
claim of a fear of harm based on membership of riqoéar social
group (the families of anti communist “counter riMmnaries” or
persons with a “bad” class background). The baaidhe applicant’s
claims related to her husband’s dispute with lgmalernment officials
in connection with his excavation work.

36. The Tribunal noted the applicant’s claim concerngg father at [25]
of its reasons (CB 113). The transcript confirhnst the applicant was
asked about her father and her childhood at thensedribunal
hearing. The applicant stated:

My father used to work in a community — in a locammunity.
He's a real big person. He always available. Ahes an

activist. But, ah, one day, two person came arnddad him to —
to come to a meeting. And | don't know why, he avessted and
detained. An he was put in — he was put in prisorithree years
and then — um — also, our house was sealed intim&t, so that
means our whole family couldnt live in our houseo we had no
choice, we had to live in a very old tin home -saditin home |
mean, the weather was very, very cold but we cdigdnhome —
we couldnt go home. | even, um, | even said maetord what
happened to me when | was young because it waly ggahful

um, it was a really painful experience. | rememipethat time |

was very young | was still study at school, and, amd the
weather — ah — it was very, very cold. And whewveht to the
school, other person even looked down to us. Becawy dad
was arrested and, um, and was asked to work ostteets with,
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um, wearing — wearing something in front of him andaw
running home, all my classmates looked down to Tt is why
| gave up study. So | received little education.

37. The Tribunal did not in its reasons deal with aroldy the applicant
that she had a fear of persecution based on heut@uppolitical
opinion because of her family background and cloitgthexperience.
The applicant contends that the Tribunal, in fgilit® deal with the
assertion as a separate claim, overlooked an etemnenteger of her
claims. InHtun v Minister for Immigratiorj2001] FCA 1802; (2001)
194 ALR 244 at 259 Allsop J said at [42]:

The "participation in the Karen community and thelifcal
groups" could be said to have been dealt with & Thibunal
dealing with the appellant's activities in Austeli The
friendships (of the appellant, as a Karen) with jpleoin
organisations such as the KNLA were not. This tsmerely one
aspect of evidence not being touched. It is natilaré to find a
"relevant” fact. The Tribunal failed to address ashehl with how
the claim was put to it, at least in part. The regoment to review
the decision under s 414 of the Act requires thibuhal to
consider the claims of the applicant. To make asi@t without
having considered all the claims is to fail to cdet the exercise
of jurisdiction embarked on. The claim or claimglats or their
component integers are considerations made manithator
relevant by the Act for consideration in the sedsEussed in
Minister for Aboriginal Affairs v Peko Wallsend 986] HCA 40;
(1986) 162 CLR 24; andMinister for Immigration and
Multicultural Affairs v Yusuf[2001] HCA 30; (2001) 180 ALR 1.
See als&ellamuthu v Minister for Immigration and Multicuial
Affairs [1999] FCA 247, at [18], [19], [21] and [50]. It$ to be
distinguished from errant fact finding. The natwed extent of
the task of the Tribunal revealed by the termshefAct, eg ss 54,
57, 65, 414, 415, 423, 424, 425, 427 and 428 aedettpress
reference in Regulation 866 to the "claims" of #mplicant eg
866.211, make it clear that the Tribunal's statuyorequired task
is to examine and deal with the claims for asyluadenby the
applicant. If there is &ur placeclaim made in addition to a claim
based on conduct or experiences elsewhere both beuskealt
with. If thesur placeclaim is, or is to be seen as, based on more
than one foundation - that is, what has been doypewhy of
political activity and also because of friendshipade with other
Karen people of arguably seriously subversive bemkagd, both
bases of the claim must be dealt with. The Tribuhélnot deal
with the latter basis of the appellanssir placeclaim based on
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38.

39.

imputed political opinion. It was not a failure neér to attend to
evidence, even probative evidence, and by sucle roatnmit a
factual error. It was a failure to deal with onerpaf the claim for
asylum on the basis of his imputed political opmilt is true that
when called on at the hearing to articulate ordiig fears he did
not expressly identify his friendships as distiinain his activities
in Australia. However, given the clarity of the segsion of this
fear in his application for review and the existenaf objective
material put forward by him to support it, | do reee this basis
for the claim as having been abandoned. Conceptualid in a
common sense way, it was quite distinct from tasrcbased on
his activities of the kind referred to earlier.

Further, inDranichnikov v Minister for Immigratio2003) 197 ALR
389 at [24] the High Court (Gummow and Callinansidjed:

To fail to respond to a substantial, clearly ari@ied
argument relying upon established facts was attleagail
to accord Mr Dranichnikov natural justice. ...

The Full Federal Court (Black CJ, French and Selwhydealt with the
issue iNNABE v Minister for Immigration (N0.Z2004) 144 FCR 1 at
[55]-[63] and [68] where the Court stated:

Although the discussion 820did not set any precise limit upon
the scope of factual error which may amount to odicate
jurisdictional error there is, in the case of Red#eg Review
Tribunal decisions, one circumstance in which it aearly
established that the absence of a finding of aveié fact may
amount to jurisdictional error. Where the Triburfalls to make a
finding on ‘... a substantial, clearly articulateafgument relying
upon established facts’ that failure can amountatdailure to
accord procedural fairness and a constructive fa&lto exercise
jurisdiction — Dranichnikov v Minister for Immigration and
Multicultural Affairs [2003] HCA 26; (2003) 197 ALR 389 at 394
[24] per Gummow and Callinan JJ, Hayne J agreeirig488
[95]. Although not expressly so identified in thehase, the
constructive failure to exercise jurisdiction mag kBeen as a
failure to carry out the review required by the Aghe joint
judgment of Gummow and Callinan JJDnanichnikovdescribed
the task of the Tribunal where the applicant reliegon
membership of a particular social group. Their Har® said (at
394 [26]):

‘... the task of the tribunal involves a numberstdps. First
the tribunal needs to determine whether the grougass to
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which an applicant claims to belong is capable of
constituting a social group for the purposes of the
Convention. That determination in part at leastolngs a
guestion of law. If that question is answered afétively,
the next question, one of fact, is whether the iagpt is a
member of that class. There then follow the quastio
whether the applicant has a fear, whether the itearell-
founded, and if it is, whether it is for a Conventireason.’

In that case the Tribunal should have decided tla¢ten which
was put to it by reference to the particular sogadup defined in
the applicants submissions — namely entrepreneiairsd
businessmen in Russia who publicly criticise lavioe®ment
authorities for failing to take action against cenor criminals.
Instead it decided whether the applicants membprsif the
group of ‘businessmen in Russia’ was a reason fa h
persecution.

The observations cited reflect the general prireifilat the first
task of the Tribunal is to determine whether thplapant’s claims
are claims of a well-founded fear of persecution doe of the
reasons set out in Art 1A(2) of the Refugees Cdiorenrhose
are questions of characterisation which involvepart questions
of law. The factual questions that follow are, a¥ranichnikoy
whether the applicant has a fear of persecutiorgtivér it is well
founded and if so whether the apprehended persetugi for a
Convention reason. Those logical steps emerge agssary
elements of the Tribunal's review function by refee to the
nature of the decision it is called on to revielweTway in which it
discharges that function flows from the powers anocedures
prescribed for the Tribunal in the conduct of revseand the use
of the word ‘review’.

The nature of the review function was describedltsop J (with
whom Spender J agreed) kftun v Minister for Immigration and
Multicultural Affairs [2001] FCA 1802; (2001) 194 ALR 244 at
259 [42]:

‘The requirement to review the decision under s dfithe
Act requires the tribunal to consider the claims tbé
applicant. To make a decision without having coaxsd all
the claims is to fail to complete the exercise wisdiction
embarked on. The claim or claims and its or their
component integers are considerations made maiigiator
relevant by the Act for consideration ... It is tme
distinguished from errant fact finding. The natare extent
of the task of the tribunal revealed by the termthe Act...
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make it clear that the tribunal’s statutorily remai task is to
examine and deal with the claims for asylum madehey
applicant.’

The review process is inquisitorial rather than asarial. The
Tribunal is required to deal with the case raisgdthe material
or evidence before it -€hen v Minister for Immigration and
Multicultural Affairs [2000] FCA 1901; (2000) 106 FCR 157 at
180 [114] (Merkel J). There is authority for thegposition that
the Tribunal is not to limit its determination tdet ‘case’
articulated by an applicant if evidence and matkerehich it
accepts raise a case not articulatedParamananthan v Minister
for Immigration and Multicultural Affairs[1998] FCA 1693;
(1998) 94 FCR 28 at 63 (Merkel J); approvedSellamuthu v
Minister for Immigration and Multicultural Affair$1999] FCA
247; (1999) 90 FCR 287 at 293 — 294 (Wilcox and tteidk JJ).
By way of example, if a claim of apprehended pens&t is
based upon membership of a particular social grthe Tribunal
may be required in its review function to considergroup
definition open on the facts but not expressly aded by the
applicant —Minister for Immigration and Multicultural Affairs
Sarrazola (No 2J2001] FCA 263; (2001) 107 FCR 184 at 196
per Merkel J, Heerey and Sundberg JJ agreeing.ak been
suggested that the unarticulated claim must beedhisquarely’
on the material available to the Tribunal beforénés a statutory
duty to consider it -SDAQ v Minister for Immigration and
Multicultural and Indigenous Affairf2003] FCAFC 120; (2003)
199 ALR 265 at 273 [19] per Cooper J. The use ef ddverb
‘squarely’ does not convey any precise standardibutdicates
that a claim not expressly advanced will attrace treview
obligation of the Tribunal when it is apparent dretface of the
material before the Tribunal. Such a claim will ri&pend for its
exposure on constructive or creative activity by Thibunal.

There is some authority which might be taken tayeagthat the
Tribunal is never required to consider a claim rexpressly
raised before it. INSCAL v Minister for Immigration &
Multicultural & Indigenous Affairs [2003] FCAFC 301,
membership of a ‘particular social group’ was patthe Tribunal
as a Convention ground for apprehended persecutibine
Tribunal was held ‘not obliged to consider whetlsame other
social group might be constructed ...’ at [19]. Thdecision
however turned upon particular circumstances. bsrectness is
not in contention here. It does not establish aggelrule that the
Tribunal, in undertaking a review, can disregardckaim which
arises clearly from the materials before it.
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In SGBB v Minister for Immigration and Multiculturalnd
Indigenous Affairg2003] FCA 709; (2003) 199 ALR 364 at 368
[17], Selway J referred to the observation by Kirldy in
Dranichnikoy at 405, that ‘[tlhe function of the Tribunal, as
the delegate, is to respond to the case that thplicmt
advances’. He also referred to the observationdny Doussa J in
SCAL v Minister for Immigration & Multicultural & hdigenous
Affairs [2003] FCA 548 that ‘[n]either the delegate noreth
Tribunal is obliged to consider claims that havea been made’
(at [16]). Selway J however went on to observeS@BB (at
[17]):

‘But this does not mean the application is to leatied as an
exercise in 19th Century pleading.’

His Honour noted that the Full Court Dranichnikov v Minister
for Immigration & Multicultural Affairs[2000] FCA 1801 at [49]
had said:

‘The Tribunal must, of course, deal with the camsad by
the material and evidence before it. An asylum naéait
does not have to pick the correct Convention "laliel
describe his or her plight, but the Tribunal cartyoseal
with the claims actually made.’

His Honour, in our view, correctly stated the pmsit when he
said (at [18]):

‘The question, ultimately, is whether the case pytthe
appellant before the tribunal has sufficiently edisthe
relevant issue that the tribunal should have deiit it.’

This does not mean that the Tribunal is only reeghito deal with
claims expressly articulated by the applicant.slinot obliged to
deal with claims which are not articulated and whido not
clearly arise from the materials before it.

In STYB v Minister for Immigration & Multicultural &
Indigenous Affaird2004] FCA 705, Selway J questioned whether
the comments made by Merkel JRaramananthaaccurately
reflected the position. He said (at [15]):

‘Whether or not those comments were correct whay th
were made, they may not now accurately reflect the
jurisdiction of this Court. That jurisdiction isntited to the
identification of jurisdictional errors. The questiin this
context is whether the Tribunal has made a juriszhel
error in not considering a claim that has not beede. In
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my view it does not make a jurisdictional error snch

circumstances, providing, of course, that it cdiyec
identifies the legal issues relevant to the clauat is made:
contrast the majority and minority reasons Appellant

S395/2002 v Minister for Immigration and Multicutil

Affairs [2003] HCA 71; (2003) 203 ALR 112

We are of the view that the observations by Merkeln
Paramanantharby the Full Courts irSellamuthuand Sarrazola
(No 2) and by Cooper J inSDAQ are consistent with the
proposition that the Tribunal is not required tonsider a case
that is not expressly made or does not arise cjeanh the
materials before it. The Tribunal's obligation i®tnlimited to
procedural fairness in responding to expresslycatated claims
but, as is apparent fror@ranichnikoy extends to reviewing the
delegate’s decision on the basis of all the matstefore it.

Whatever the scope of the Tribunal’s obligationis mot required
to consider criteria for an application never madd&he
application for protection visas by a mother and bkildren on
the basis that they were refugees was not requiedbe
considered as though it were an application in thegpacity as
the family of a man who had been granted a temyogpastection
visa — Re Minister for Immigration and Multicultural and
Indigenous Affairs; Ex parte S134/2002003] HCA 1; (2003)
195 ALR 1 at 8-9 [31]- [32]. Gleeson CJ generalideain this,
albeit in dissent, inAppellant S395/2002 v Minister for
Immigration and Multicultural Affairs[2003] HCA 71; (2003)
203 ALR 112 at 114 [1]:

‘Proceedings before the tribunal are not adversaral the
issues are not defined by pleadings, or any anakgo
process. Even so, this court has insisted thatjuditial
review, a decision of the tribunal must be con®dan the
light of the basis upon which the application waade not
upon an entirely different basis which may occuraio
applicant, or an applicant’s lawyers, at some latage in
the process.’

It is plain enough, in the light ddranichnikoy that a failure by
the Tribunal to deal with a claim raised by thed®nce and the
contentions before it which, if resolved in one waspuld or
could be dispositive of the review, can constitatéailure of
procedural fairness or a failure to conduct theieav required by
the Act and thereby a jurisdictional error. It folls that if the
Tribunal makes an error of fact in misunderstandimg
misconstruing a claim advanced by the applicant dades its
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conclusion in whole or in part upon the claim ssumderstood
or misconstrued its error is tantamount to a fadwo consider
the claim and on that basis can constitute jurisdital error. The
same may be true if a claim is raised by the ewidealbeit not
expressly by the applicant, and is misunderstoothisconstrued
by the Tribunal. Every case must be considered rdoap to its

own circumstances. Error of fact, although amountito

misconstruction of an applicant's claim, may be ob

conseqguence to the outcome. It may be ‘subsumfddings of
greater generality or because there is a factuatnpise upon
which [the] contention rests which has been rej@cteApplicant

WAEE (at 641 [47]). But as the Full Court said WAEE (at

[43]):

‘If the tribunal fails to consider a contention ththe
applicant fears persecution for a particular reasbrch, if
accepted, would justify concluding that the appiichas
satisfied the relevant criterion, and if that corien is
supported by probative material, the tribunal Wwéle failed
in the discharge of its duty, imposed by s 414dodeict a
review of the decision. This is a matter of substamot a
matter of the form of the tribunal’'s published m&as for
decision.’

In that case the appellant, who was an Iranianzeiti, put to the
Tribunal that the marriage of his son to a Muslimman in Iran
had ramifications for him and his family. The Tnilal made no
express reference in its discussion and findingshto claimed
fears of persecution which arose out of the maeidyy the
appellant’s son to a Muslim woman although it mesference to
the claim in its overview of the appellant's cashe Court held
that the Tribunal had failed to consider an isswéng directly to
the question whether the criterion under s 36 &f #ct was
satisfied. The Court held that the Tribunal hadréiere failed to
discharge its duty of review and had made a judsdnal error.

Although such a claim might have been seen asngrisn the
material before the Tribunal it did not represemt,any way, ‘a
substantial clearly articulated argument relyingampestablished
facts’in the sense in which that term was usedramichnikov A
judgment that the Tribunal has failed to consideclaim not
expressly advanced is, as already indicated inghreasons, not
lightly to be made. The claim must emerge clearynf the
materials before the Tribunal. In our opinion thedgment that
the Tribunal, by reason of the error it made abthé appellant’s
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40.

41.

involvement with PLOTE, failed to consider an umegped claim
of want of effective State protection against pewsen by
PLOTE, is not open having regard to the thresho&tgiired for

such a judgment by the authorities to which we haferred.

This case does demonstrate an unfortunate factwat hich,

as Tamberlin J found, contributed to the Tribunadisiverse
finding as to credibility and could have affectés toutcome of
the review by the Tribunal. It did not, howevernsiitute

jurisdictional error in the sense earlier discussétdwas, as the
members of the Full Court found on the first ocoasan error of
fact within jurisdiction.

In my view, on a fair reading of the applicant'siats, her childhood
and family experience was only advanced so asdpeply inform the

Tribunal of her difficult past and her sensitivity the fate of her
husband and eldest son in China. Her presenbfdaarm derived not
from her childhood experience but from her husb&ndore recent
experience of conflict with local officials over shibackhoe work,
which was addressed in some detalil in the applganitten and oral

claims. There was, in my view, no substantialadie articulated

argument relying upon established facts in refezdncthe applicant’s
childhood experience that required consideratioa asparate claim of
persecution by the Tribunal.

The first ground of review therefore fails.

Was the hearing conducted by the Tribunal vitiatedby the applicant’s
mental illness?

42.

SZOVP v Minister for Immigration & Anor (No.2) [2Q] FMCA 442

There is no dispute between the parties that tpecapt was unable to
participate in any effective way in the first he@riconducted by the
Tribunal on 14 May 2010. That hearing was adjodrménen the
applicant was taken to hospital by ambulance. duestion is whether
the applicant was able to participate in the seconidunal hearing
conducted on 3 November 2010. The Tribunal wasrewvaat the
applicant has been diagnosed with schizophrenia wad taking
anti-psychotic medication. At the first Tribunatdring the Tribunal
recorded the medication the applicant was takiAg. already noted,
the Tribunal was concerned to establish that thiGgnt was capable
of giving evidence. The Tribunal made an assestniest the
applicant was capable of giving evidence by refegeto medical
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43.

44.

45.

evidence that the applicant’s condition had staddior was stabilising
as a result of the applicant taking her medicabrrecommended
dosage levels. The Tribunal also satisfied itsbHpugh asking “initial

guestions” that the applicant was competent to giwdence.

A difficulty here is that the Tribunal did not havtikee benefit of the
medical opinion of Dr Wu. Dr Wu gave evidence thdtile the
applicant was able to deal with simple, straightfand questions
directed to matters in the present, she had réaudty in dealing with
guestions that required her to recount her trawzdst experiences.
This, in Dr Wu’'s opinion, inhibited the applicantoin giving an
effective account of those experiences.

The applicant contends that the Tribunal shouldehaxercised its
power under s.427(1)(d) of the Migration Act to ueq the Secretary
of the Minister’s Department to arrange for a matlexamination of
the applicant and to obtain a report about her atendition. While
the Tribunal has the discretion to take that actibis under no general
obligation to do so. IMinister for Immigration v SZIA{2009) 259
ALR 429 at [25] the High Court (French CJ, Gummaddayne,
Callinan, Kiefel and Bell JJ) stated:

Although decisions in the Federal Court concernéith & failure

to make obvious inquiries have led to references twuty to

inquire”, that term is apt to direct considerati@away from the
guestion whether the decision which is under revgewtiated by
jurisdictional error. The duty imposed upon theblmal by the
Migration Act is a duty to review. It may be thafadlure to make
an obvious inquiry about a critical fact, the eriste of which is
easily ascertained, could, in some circumstancegply a

sufficient link to the outcome to constitute auwealto review. If
so, such a failure could give rise to jurisdictibnarror by

constructive failure to exercise jurisdiction. lagnbe that failure
to make such an inquiry results in a decision beaffgcted in
some other way that manifests itself as jurisdiloerror. It is

not necessary to explore these questions of pimaipthis case.
... (endnote omitted)

Further, inMinister for Immigration v SZGURO011) 273 ALR 223 at
[18]-[23] and [41] French CJ and Keifel J stated:

This appeal focused upon s 427(1)(d) which conpersers on
the Tribunal in terms which have remained unchangede it
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was introduced as part of Pt 7 of the Migration Attl992. It
provides:

"For the purpose of the review of a decision, thidbunal
may:

(d) require the Secretary to arrange for the ngakihany
investigation, or any medical examination, that the
Tribunal thinks necessary with respect to the reyvie
and to give to the Tribunal a report of that
investigation or examination."

At the heart of the decision of the Federal Courtler appeal in
this case was the proposition that the Tribunal Haded to
consider whether it should require the Secretary tbke
Department of Immigration and Citizenship to arrenfpr a
medical examination #ZGUR This constituted, so it was said,
a failure by the Tribunal to consider whether toeexse the
power conferred on it by s 427(1)(d).

The power conferred by s 427(1)(d) is to be exetcisaving
regard to the requirement imposed on the Tribunal, the
discharge of its core function of reviewing Tribudacisions, "to
pursue the objective of providing a mechanism wviexg that is
fair, just, economical, informal and quick" anddot "according
to substantial justice and the merits of the cad@'so doing it is
not to be bound by "technicalities, legal forms mies of
evidence". Section 424 provides that in conductingview the
Tribunal "may get any information that it consideedevant”. It
Is required to have regard to any information sotanfeed in
making the decision on the review.

Section 427(1)(d) is ancillary to s 424. Those twavisions and
s 415, which confers upon the Tribunal all the pewvand
discretions of the person who made the decisioretumnelview,
give the Tribunal wide discretionary powers to istigate an
applicant's claims. But they do not impose uponThbBunal a
general duty to make such inquiries. Relevantlyh present
case, as Gummow and Hayne JJ observedMinister for
Immigration, Multicultural and Indigenous AffairsSGLB:

"whilst s 427 of the Act confers power on the Tnhlto
obtain a medical report, the Act does not imposedarty or
obligation to do so." (footnote omitted)
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That observation was made in a context in whichrtiteunal had
considered it highly likely that the applicant foeview was
suffering from Post Traumatic Stress Disorder. Teurt, by
majority, held the Tribunal was under no duty tquire as to the
effect of that condition.

The reasons for judgment of Rares J and the sulmmgmade on
behalf ofSZGURIn this appeal assumed the existence, at least in
some circumstances, of a duty on the part of thbumal to
"consider" whether to exercise its power under (4%d). Rares
J referred, in his reasons, to the judgment ofkb# Court of the
Federal Court inMinister for Immigration and Multicultural and
Indigenous Affairs v MaltsinThe Full Court there held that the
Migration Review Tribunal was obliged, by s 361() the
Migration Act, to consider an applicant's requekatt it obtain
oral evidence from named persons. The referenbéiiklonour's
judgment taValtsin pointed to some analogical argument about a
duty to consider a request to the tribunal to elsgrdats power
under s 427(1)(d). The analogy, if that is whatwas, was
inapposite given the differences between ss 42736fadThere is
an express requirement in the latter section thatttibunal have
regard to an applicant's notice requesting the unbl to obtain
oral evidence from named persons. The analogy tisuygported
by resort to the obligation in s 424 that the Tmlalhave regard
to information which it obtains under that sectidrhis is not
least because the fact of a request is not infaonabf the kind
contemplated by s 424. Nor is the analogy suppditesl 424A.

The question whether s 427(1)(d) imposes a legal da the

Tribunal to consider whether to exercise its ingorgal power

under that provision was answered in the negatiyethe Full

Court of the Federal Court ifWWAGJ v Minister for Immigration
and Multicultural and Indigenous Affairdhe Court held that
absent any legal obligation imposed on the Tribumamake an
inquiry under s 427(1)(d) "[b]y a parity of reasmg ... there is
no legal obligation to consider whether one shoexercise that
power". That view is correct. That is not to safatt
circumstances may not arise in which the Tribured  duty to
make particular inquiries. That duty does not, wherarises,

necessarily require the application of s 427(1)(d).

In Minister for Immigration & Citizenship v SZIAthe Court
considered the implications of its designation, earlier
decisions, of Tribunal proceedings as "inquisitdriaAs was
pointed out in that case, the term "inquisitorills been applied
to tribunal proceedings to distinguish them fromvaarial
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proceedings and to characterise the Tribunal's wtaty
functions. As the plurality judgment stated:

"The duty imposed upon the Tribunal by the Migratict
is a duty to review. It may be that a failure tokeaan
obvious inquiry about a critical fact, the existeraf which
is easily ascertained, could, in some circumstarsrgsply a
sufficient link to the outcome to constitute a diad to
review. If so, such a failure could give rise toigdictional
error by constructive failure to exercise juristint It may
be that failure to make such an inquiry results idecision
being affected in some other way that manifestsifitas
jurisdictional error.” (footnote omitted)

It was not necessary in that case to further exlohose
guestions of principle. Nor in our opinion is itgessary in this
case.

Then it was said that it was not open to the Trdduno reach the
state of satisfaction or non-satisfaction requitgds 65 of the Act
as to the fulfilment of the criteria for the graofta protection visa
without:

* having regard to and considering the agent's retjueasd
» taking steps to obtain an independent medical opini

Again, SZGUR failed to demonstrate that the Tribunal did not
have regard to and consider the agent's requesanievent the
Tribunal was under no obligation to obtain an indapent
medical report. It was under no obligation derivéem s
427(1)(d) to consider whether to obtain such a repti was
entitled to decide the case on the material beforend if the
material were insufficient to satisfy it th&a2GURwas entitled to
the grant of a protection visa, it was required affirm the
delegate's decisiofendnotes omitted)

46. Gummow J stated at [74]:

While, in light of the above conclusion, it is no#cessary to
decide conclusively whether a failure by the Tridgduio consider
the request would have amounted to jurisdictionatore

something should be said on that subject. RaresdJréferred to
the following passage from the plurality judgmenSEZIAI:
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"Although decisions in the Federal Court concermsith a
failure to make obvious inquiries have led to refees to a
'duty to inquire', that term is apt to direct calesation away
from the question whether the decision which is exnd
review is vitiated by jurisdictional error. The glumposed
upon the Tribunal by the Migration Act is a dutyreview.
It may be that a failure to make an obvious inq@ébput a
critical fact, the existence of which is easily ersained,
could, in some circumstances, supply a sufficiarit to the
outcome to constitute a failure to review. If sacts a failure
could give rise to jurisdictional error by constiiue failure
to exercise jurisdiction. It may be that failurent@ake such
an inquiry results in a decision being affectedome other
way that manifests itself as jurisdictional errtr.is not
necessary to explore these questions of principlehis
case."(endnotes omitted)

47. At [87]-[88] Gummow J stated:

Ground 5(b) of the notice of contention is to tlilect that the
Tribunal, in order to reach a state of satisfactiabhout whether
the criteria for a protection visa had been met6g(1)(a)(ii)),

was required to obtain an independent medical reddut for the
reasons given above, there was no duty on the ffaibio obtain

a medical report. Even if the Tribunal had requitbe Secretary
to arrange a medical examination under s 427(1)é&tjendance
at the examination would not have been compulsdriurther

power of the Minister concerning medical examinadiois

contained in s 60 of the Migration Act. By virtueso415(1), this
Is a power also enjoyed by the Tribunal. Sectiorpffvides as
follows:

"(1) If the health or physical or mental conditiah an
applicant for a visa is relevant to the grant o¥isa, the
Minister may require the applicant to visit, andésx@amined
by, a specified person, being a person qualifiedettermine
the applicant's health, physical condition or menta
condition, at a specified reasonable time and $pdci
reasonable place.

(2) An applicant must make every reasonable etirbe
available for, and attend, an examination."

As is apparent from s 60(2), the visa applicantas required to
attend the examination. This may be because in cas#s it will
be, or at least in the present case it was, initherests of the
applicant to attend such an examination given tldvesse
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consequences for his or her application which mifgiiow on
from a failure to so attend.

The terms of s 427(1)(d) qualify the Tribunal's powith respect
to medical examination by the words "that the Tniduthinks
necessary with respect to the review". There we@ n
circumstances here that made such an examinatiaessary.
The first respondent's migration agent had askesl diient to
obtain a detailed psychiatric or psychological repdhe reason
why such a report was not obtained was unknowiidnetter to
the Tribunal, the migration agent said he gave thiest
respondent a letter for Dr Khan (presumably requngst written
report) but the first respondent then claimed neiehave been
given such a letter. The migration agent had inthdathat the
first respondent would meet the costs of an exatomaif
arranged by the Tribunal. No reason has been shasvto why it
would have been more appropriate, or necessarythiefTribunal
rather than the first respondent or his migratiogeat to arrange
for such an examination. | agree with Rares J ihatas open to
the Tribunal to reject the requegéndnotes omitted)

48. In the present case the Tribunal knew that theiegomi was mentally
ill. Indeed, the hearing record of the Tribunahtieg on 3 November
2010 says that, with an asterisk (CB 93). The un#d already had
available to it medical evidence which, coupledhwibe Tribunal's
own questioning of the applicant, enabled it tonfoa view that the
applicant, notwithstanding her schizophrenia, wapable of giving
evidence. The Tribunal was not obliged to obtafarther opinion. In
addition, | accept from the transcript of the setbearing that, while
the applicant suffered apparent distress and camfu several points,
and while she was probably not able to give asct¥fe an account of
her experiences as a mentally able person coule lggven, the
applicant was nounable to give evidence, present arguments and
answer questions before the Tribunal at the timthefsecond hearing
(seeMinister for Immigration v SZNCR011] FCA 369 per Tracey J
at [30]-[34]; Minister for Immigration v SZNV\(2010) 183 FCR 575).

49. The second ground of review also fails.
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Was the review process disabled by the conduct ofhd applicant’s
migration agent?

50. As already noted, the Tribunal was critical of #pplicant’'s migration
agent in its reasons at [64] (CB 120). The ag#fd, Qian, gave
evidence in these proceedings under compulsionubpaena. Her
evidence establishes the following:

a) she is an experienced agent, having representelicamp in
around 200 protection visa ca¥es

b) Ms Qian very rarely, if ever, attends Tribunal liegs’ ostensibly
because her clients do not want her to attend, éveumgh she
would be prepared to attend without an additiohalrge;

c) Ms Qian was aware, at least in general terms, tttetapplicant
had mental problems and she described the appficant
handwritten statement of her claims of persecud®a “mess”;

d) Ms Qian feels that she has nothing useful to coute at a
tribunal hearing and she would not normally expgecbe called
upon to contribute anything; and

e) Ms Qian has little, if any, knowledge of migratitaw or of the
complexities of the assessment of asylum claimseurttie
Refugee’s Convention and the Migration Act. Shesseer role
essentially as a more limited one of assistingiegpts to present
their claims in writing in proper form and littleare.

51. The applicant does not contend that the Tribunal the@ power to
compel a migration agent to attend a hearing t@edpmn applicant.
However the Tribunal is not prevented from invitiagnigration agent
to be present at the hearing. In fact the Resptunbiearing Invitation
form (CB 63) makes it clear that it is the normahgiice for an
applicant or a migration agent to indicate whettlee representative”
will “be attending” the hearing.

% It was not clear from the evidence whether th#téstotal number of cases in which Ms Qian has
acted or the number of cagesr annunthat Ms Qian acts in.

4 Ms Qian said that she might attend a hearingvia tb ten per cent of cases, although the Tribunal
hearing record in respect of the hearing on 3 Nda2010 states in handwriting that Ms Qian was
“never present”.
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52.

53.

4.

55.

The Tribunal also has the power, under s.427(3h@fMigration Act,
to compel persons other than the applicant to gwedence, and it is an
offence (punishable by imprisonment) under s.43R dowitness,
without reasonable excuse, not to attend.

Migration agents are required to observe a codeonfluct prescribed
in Schedule 2 of th#ligration Agents Regulationk998 Section 314
of the Migration Act provides:

Code of Conduct for migration agents

(1) The regulations may prescribe a Code of Condiact
migration agents.

(2) Aregistered migration agent must conduct hifmmeherself
in accordance with the prescribed Code of Conduct.

Regulation 8 of thigration Agents Regulatiori998provides:

For subsection 314 (1) of the Act, the Code of @ohés set out
in Schedule 2.

The Code of Conduct includes the following provnsio

1.10 The aims of the Code are:

(@)

(b) to set out the minimum attributes and abilitihat a
person must demonstrate to perform as a registered
migration agent under the Code, including:

() being of good character;

(i) knowing the provisions of the Migration Actdan
Migration Regulations, and other legislation
relating to migration procedure, in sufficient
depth to offer sound and comprehensive advice to
a client, including advice on completing and
lodging application forms;

1.12 However, the Code imposes on a registeredatiog agent
the overriding duty to act at all times in the lalinterests
of the agent's client. Any conduct falling short tbht
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56.

S57.

requirement may make the agent liable to cancelaif
registration.

2.3 A registered migration agent's professionalismust be
reflected in a sound working knowledge of the MigraAct
and Migration Regulations, and other legislatiotateng to
migration procedure, and a capacity to provide aete
and timely advice.

2.4 A registered migration agent must have dueankgo a
clients dependence on the agent's knowledge and
experience.

2.6 To the extent that a registered migration dg@mist take
account of objective criteria to make an applicationder
the Migration Act or Migration Regulations, he dresmust
be frank and candid about the prospects of sucedsn
assessing a client's request for assistance ingrmeg a
case or making an application under the Migratioct Ar
Migration Regulations.

2.19 Subject to a client’s instructions, a registe migration
agent has a duty to provide sufficient relevanbrinfation to
the Department to allow a full assessment of adl thcts
against the relevant criteria. For example, a regied
migration agent must avoid the submission of apfibhois
under the Migration Act or Migration Regulationsanform
that does not fully reflect the circumstances efitidividual
and prejudices the prospect of approval.

The Code of Conduct imposes on a registered magragigent the
overriding duty to act at all times in the lawfaterests of the agent's
client. Arguably, it would be a breach of the Cdde a migration
agent not to attend a hearing when the Tribunalirhated the agent to
do so and has indicated that it is in the bestasts of the migration
agent’s client for the migration agent to be présen

The applicant contends that, in the circumstandethie matter, the
review process was subverted by the non attendainttee agent and
the Tribunal could not avoid the subversion ofaldigation to give a
real and meaningful invitation by merely noting tthlae applicant’s
“psychological and emotional state was such thatwhs not
appropriate for her not to have the benefit of suppfrom her
representative at the hearihig In the circumstances, the Tribunal’'s
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failure to invite the migration agent to be presamd/or to take
evidence from the migration agent is said to resuthe subversion of
the Tribunal’'s obligation to provide the applicanith a “real and
meaningful” invitation to attend a oral hearing ftitre purpose of
giving evidence and presenting arguments.

58. The applicant does not claim to have been themicd fraud by her
migration agent. | accept the Minister’s submissibat an applicant
who has simply been adversely affected by bad gligent advice “or
some other mishap” before the Tribunal may be disathged but such
misadventure does not subvert or disable the Taksireview function
(seeSZFDE v Minister for Immigratio2007) 232 CLR 189 at [53];
see als&ZOIN v Minister for Immigratiof2011] FCAFC 38 at [60]-
[61]). On the other hand, | do not rule out thespbility that a
migration agent in breach of his or her profesdiaidigations may
disable or subvert the Tribunal’s review process.

59. The concept of “acting in the best interests ofplies a positive duty
to do so. ImBreen v Williams ("Medical Records Access cafEop6]
HCA 57; (1996) 186 CLR 71 (6 September 1996) Gaudamd
McHugh JJ at [12] of their joint judgment say:

While the notion of "best interests" is a relevaohsideration in
some areas of the law, such as the law relatinghitd welfare, a
doctor does not impliedly promise that he or shik alvays act

in the " best interests’ of the patient. The primary duty that a
doctor owes a patient is the duty "to exercise oeable care and
skill in the provision of professional advice amdatment”. The
doctor does not warrant that he or she will acttive patient's
best interests or that the treatment will be susfids(82). If a
doctor owed such a duty, he or she would be lidgbteany act
that objectively was not in the best interests of the patient.
(emphasis added).

60. In Minister for Immigration v L§2007] FCA 1318 (27 August 2007)
Kenny J at [52] said:

It does not follow from this that a representatiseat large with
respect to his client’s affairs. Registered migratagents (as Mr
Oladejo was required to be) are subject to regolatby the law,
including the Act, théMigration Agents Regulations 199&th),

and the Code of Conduct made under these Regutatod s
314(1) of the Act. Under the Code, registered ntigraagents
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are required to act in the lawful interesit their client at all

times (clause 1.12); to deal with their clients @atently,

diligently and fairly (clause 2.1); and to have dregard to a

client's dependence on the agents knowledge anmkreence

(clause 2.4). Further, they "must ... within a reasble time after
agreeing to represent a client, confirm the cliemtistructions in
writing to the client; ... act in accordance witthet clients

instructions; and ... keep the client fully inforania writing of the

progress of each case or application that the agetertakes for
the client...": clause 2.8. Mr Oladejo was thusigbtl to seek Ms
Le’'s instructions on the matter of a further hegriand, for this
purpose, to inform her of his discussion with thbunal.

61. The applicant contends that the conceptaafing at all times in the
lawful interests of the client’'must be construed as requiring the
migration agent to act at all times in the intesesdtthe client provided
only that this is lawful. In conjunction with thether obligations
described above by Kenny J this is said to impasa migration agent
a duty similar to acting in the best interests lté tlient in that the
obligation is a positive one and a breach is to determined
objectively. In my view, it is unnecessary andpippriate to seek to
generalise from or put a gloss on the express slutigposed on
migration agents in the Code of Conduct. | acdepivever, that there
must be an objective component to any determinasoto whether the
prescribed obligations were breached.

62. The migration agent gave evidence that she hadeaffto attend the
Tribunal hearings but did not do so because thécapp had asked her
not to. She said she would have attended if timumal had requested
her to do so.

63. The migration agent gave evidence that she was eavlzat the
applicant had some difficulties in that she, thgnaiion agent, noted
that the applicant often repeated herself. Howéwemigration agent
said she was not aware of the full extent of th@iegnt’'s impairment.

64. It is fair to conclude from the evidence given ke tmigration agent
that the migration agent did not consider whetler applicant was
able to properly appear by herself before the Trdbu On her own
account of the circumstances, the migration agerely proceeded on
the basis that she would not appear because thieappdid not want
her to do so.
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65. The applicant contends that the migration agentadired the
prescribed obligations imposed on migration agémtacting as her
agent. Notwithstanding that the applicant (on dgent's evidence)
told the migration agent that she did not wantahgent to appear, the
agent should have advised her that in all the mstances it would be
appropriate and in the applicant’s interests thatagent appeared. In
my view, the agent failed to deal with the applicaompetently and
diligently and to have due regard to the applicadépendence on the
agent’s knowledge and experience.

66. The conduct of the migration agent warrants inquiyythe Office of
the Migration Agents Registration Authority (“OMARA | do not
know whether the Tribunal, given its criticism bktagent, has already
referred the matter to the OMARA. In case it has done so, | will
direct that a copy of these reasons, together thightranscript of the
evidence given by Ms Qian, be referred to the OMARAsuch action
as the OMARA considers appropriate.

67. Having regard to its experience at the first Triblummearing, the
Tribunal might have considered it appropriate tecsjcally request
the attendance of Ms Qian at the second Tribunatiimg so that she
might support and assist her mentally disabledtli@he Tribunal had
the power, pursuant to s.427(3) to summons Ms @iagive evidence
if it thought that she may have been able to gigeful evidence
concerning her knowledge of the applicant’s claensl experiences.
Where an applicant suffers from a mental disabititg presence of a
registered agent assisting the applicant, if ordyaasupport person,
could be seen as an advantage. However, | do ctEpa that the
absence of the agent, while unfortunate and mgrdriticism, disabled
or subverted the Tribunal’s review function. Akdve already stated,
the Tribunal did not err in a jurisdictional sensaletermining that the
applicant was capable of participating in the sdcbearing. Even if
the applicant had been incapable of participatmg@ tribunal hearing
(with or without the presence of her agent) thatidaot in itself have
disabled the Tribunal’s review function. In sudftemstances, | agree
with the view previously expressed by this Courttithe Tribunal
would be obliged to complete its duty of review it an oral
hearing:SZOGP v Minister for Immigration & An¢2010] FMCA 704
at [48]-[52].
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68. | find that the third ground in the amended appicraalso fails.

A greater involvement of legal practitioners in thevisa application and
review process is needed

69. | have previously recommended that protection vagaplications
should be required to be submitted with the asws&taf a registered
migration agent who is a legal practitionert is an unfortunate fact
that many protection visa applications are subuhittéh the assistance
of agents (both registered and unregistered) whonadb have an
adequate understanding of their professional ofoiga. While that
situation continues decision makers will continoebe burdened by
applications improperly framed and by applicantst nwoperly
represented.

70. It is noteworthy, in this regard, that the MigratioAct itself
discriminates against protection visa applicantsSection 427(6)
provides that a person appearing before the Tridongive evidence is
not entitled to be represented before the Tribbiyahny other person.
In contrast, s.366A provides, in relation to matteefore the Migration
Review Tribunal (“the MRT"):

(1) The applicant is entitled, while appearing befothe
Tribunal, to have another person (the assistangspnt to
assist him or her.

(2) The assistant is not entitled to present argni® to the
Tribunal, or to address the Tribunal, unless théinal is
satisfied that, because of exceptional circumstandbe
assistant should be allowed to do so.

(3) Except as provided in this section, the auitcis not
entitled, while appearing before the Tribunal, te b
represented by another person.

(4) This section does not affect the entitlenudérthe applicant
to engage a person to assist or represent him ar he
otherwise than while appearing before the Tribunal.

® SZMEM v Minister for Immigration & And2008] FMCA 1286 at [20]SZOCT v Minister for
Immigration & Anor[2010] FMCA 425;SZOO0W v Minister for Immigration & An¢2010] FMCA
960 at [30];SZOPW v Minister for Immigration & An¢g2011] FMCA 48;SZQKF v Minister for
Immigration & Anor[2011] FMCA 566 at [11]
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71.

72.

The policy reason for these restrictions on repridg®n may have
something to do with a concern that representatiespecially
representation by a legal practitioner, may in sevag complicate or
prolong hearings. That is not the experience @& Mourt, which
welcomes the assistance provided by legal pracét® In my view,
an administrative decision maker, acting lawfullgs nothing to fear
from the involvement of competent and experieneggll practitioners
who are well aware of their professional obligasionIndeed, the
Tribunal would have good reason to be concerneditath@ current
restrictions on representation. In the absencehef assistance of
independent legal practitioners, the Tribunal fste attempt to find its
way through its highly prescriptive procedural codased on the
experience of the presiding member, or, especidfigre the presiding
member is not legally qualified, the Tribunal idtlenappropriately
dependent upon its own in house legal advice.

Further, the reason why protection visa applicaate treated
differently from other visa applicants in the ldgt®n in relation to

representation at hearings is not clear to me. distenction may have
something to do with s.363A of the Migration Actialnis peculiar to

proceedings in the MRT. The effect of that praumswould seem to be
to prevent the MRT from permitting any assistanceepresentation at
MRT hearings except as is expressly provided bg§6A3 These are
very strange provisions and | suspect that theynatebeing complied
with. If there is no sound policy reason for thestrictions on

representation then they should be removed.

Conclusion

73.

74.

The applicant has been unable to demonstrate ictizaial error on
the part of the Tribunal. The decision of the Tinkl is therefore a
privative clause decision and the application niestlismissed. | will
so order.

| will hear the parties as to costs.

| certify that the preceding seventy-four (74) pargraphs are a true copy of
the reasons for judgment of Driver FM

Date: 10 August 2011
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