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ORDERS

(1) A writ of certiorari issue quashing the decisiontlod Refugee Review
Tribunal made on 7 August 2002 and handed dowrBoAugjust 2002.

(2) A writ of mandamus issue requiring the Ministercause the Refugee
Review Tribunal to rehear and redetermine the apptis application
for review according to law.

(3) The respondent is to pay the applicant’s costsdestalirsements of and
incidental to the application, fixed in the sun$af000.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA AT
SYDNEY

SZ768 of 2003

SZANS
Applicant

And

MINISTER FOR IMMIGRATION &

MULTICULTURAL & INDIGENOUSAFFAIRS
Respondent

REASONS FOR JUDGMENT

I ntroduction and background

1. This is an application to review a decision of fRefugee Review
Tribunal (“the RRT”) made on 7 August 2002 and deh down on
29 August 2002. The RRT affirmed a decision ofedegate of the
Minister not to grant the applicant a protectiosavi The applicant is
from Bangladesh and made claims of persecutiondagan of his
homosexuality. He arrived in Australia on 23 Jagua997. On
21 February 1997 he lodged a protection visa agiptic with the
Minister’'s Department. That application was regelcon 5 December
1997. An application to the RRT, made on 5 Janued98 was
rejected as indicated above. He now proceeds enb#sis of an
amended application filed on 9 July 2004. The Btei objects to the
competency of the application by notice given oAugust 2003. In
that notice the Minister asserts that the origaggblication for judicial
review was not filed within the time prescribed suant to s.477(1) of
the Migration Act 1958(Cth) (“the Migration Act”), which applies
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because the decision of the RRT is a privativesdailecision. That, of
course, is the issue for me to decide.

2. If the decision of the RRT is a privative clauseidi®n then it follows
that the present application is incompetent bec#usgudicial review
proceedings were not instituted within the 28 dayet period
prescribed under the Migration Act. The delay Ine tapplicant
instituting his judicial review proceedings is ratherwise a material
consideration. Following the decision of the RRg applicant
instituted proceedings challenging the validity ef474 of the
Migration Act on 26 September 2002. He discontthugnose
proceedings as a result of the judgment of the Higlrt in Plaintiff
S157/2002 v Commonwealf2003) 195 ALR 24 and instituted these
present proceedings reasonably promptly thereafter.

3. The applicant’s written submissions contain thdofeing additional
background, which | adopt:

In brief, the applicant claimed to be a homosexudlo feared
persecution in Bangladesh because of his homosgxuapecifically,

he claimed to fear exposure of his homosexualithat he would be
physically assaulted and abused if it became gbydaaown that he
was homosexual. He also feared being made a smaieast, and the
intense societial pressure for him to marry ancehzhildren.

The RRT found significant problems with the appiits evidence. In
particular it found that he was not in a homosexedhtionship [in
Australia] with another Bangladeshi as he had atginit thus rejected
the claim of persecution because of his relatignghih this person.

The RRT found, nevertheless, that the applicamdsed homosexual
although inclined by nature to be discreet. Itetgd the claims of fear
of physical harm.

In discussing the claim of “Social Pressure to Marhe RRT opined,

“l ... accept that in [Bangladeshi] society it is tls®cial norm
that all people marry and that this is expectedamilies.

| also accept that this would be difficult for a Ysperson.

However, what is of relevance in the current magexhether or
not the pressure to marry would amount to perseautnd
whether it would be motivated by a Convention reaso
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The material before me, which | accept, advisest tthe
expectation that offspring will marry is universaind non
discriminatory. It is the expectation of all malasd all females
and is not selective.

| find that any efforts on the part of the Applitarfamily to get
him to marry would be for this universal societapectation and
for no other reason.

By his own account no one in the country is awhed he is Gay
and this includes all members of his own family.

As discussed above | find he would not at any timehe
reasonably foreseeable future either act in a mamwhich
would identify him as being Gay, nor would he op@nto his
family and tell them that he is.

This being the case, | find that the expectatiorp@ssure for
him to marry is not an act of harm or detriment &&n any
Convention reason, nor is there any discriminatetgment to
it.”

The application

4. The application raises two grounds:

1.The RRT failed to ask itself the following quesis, which in the
context of the case before it, were necessaryt toracomplete the
exercise of its jurisdiction:

a) Would societal pressure to marry impact differdhytian
the applicant as a homosexual?

b) Would the applicant be able to resist societal sares to
marry?

c) If the answer to b) is “yes”, would the consequenaiesuch
resistance be persecutory?

d) If the answer to b) above is “no” then:

i)  Would it be persecutory for a homosexual man to be
forced to have sex with a woman? And
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i)  Would it be possible to maintain discretion as t® h
sexual identity whilst appearing to be in a hetexosl
relationship, and if not would the consequences of
such societal “outing” be persecutory?

2.The RRT failed to take into account relevant aterstions, those
being:

a) Whether societal pressure to marry impacted diffieaédy
on the applicant as a homosexual.

b) Whether the applicant would be able to resist saltie
pressure to marry.

c) Whether resistance to societal pressure to marujdvead
to consequences which may themselves be persecutory

d) Whether compliance with societal pressure to mamwuld
as a consequence lead to the applicant sufferirggppation
by being compelled to engage in heterosexual sex.

e) Whether it would be possible for the applicant éonain
discreet as to his sexual orientation in the cdnt#xhis
marriage to a woman.

Submissions

5.

Both parties filed written submissions and also enathl submissions
when the matter was heard on 14 July 2004. Mr Kéop the
applicant, submits that the paragraph quoted afrowe the decision of
the RRT appears to involve two findings in the eantof being a
homosexual man:

f)  pressure to marry is not persecution; and

g) being pressured to marry is not persecution forcmvEntion
reason.

He further submits as follows:

In the applicant’s submission the RRT has misseuyerelevant point.
In legal terms it has failed to ask itself sevdraddamental questions
stemming from its findings that the applicant isrtusexual and that he
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will be under intense societal pressure to marrg.sdbmits that the
RRT is under an obligation to consider and addifessssues, relevant
to whether the applicant has a well founded fearpefsecution,

stemming from its own findings.

The Full Court of the Federal Court summarised guosition in
Minister for Immigration v Samef2000] FCA 578 by reference to the
Court’s jurisprudence:

In Thevendram v Minister for Immigration and Multicudal
Affairs [1999] FCA 182 (Spender, North and Merkel JJ, 9rbha
1999) the Full Court observed that:

"... the inquisitorial and non-adversarial functiaf the RRT
and the combined effect of the provisions governimg
exercise of its inquisitorial powers (ss 414(1)04225, 426,
427, 428 and 430) are such that the RRT is requied
determine the merits of the case and in doing s ed the
material issues raised by the material and eviddnefore it.
That duty, in our view, is a fundamental inciderit the
statutory function of the RRT. In determining thisseies the
RRT must make findings on the questions whicheta to
the case raised on the material and evidence betorsee
also Calado v Minister for Immigration and Multicultural
Affairs (Federal Court of Australia, Moore, Mansfield and
Emmett JJ, 2 December 1998) at 21-BRjjeta v Minister for
Immigration and Multicultural Affairs(Federal Court of
Australia, KatzJ, 4 December 1998) at 13-14; and
Logenthiranat 13 per Wilcox and Lindgren JJ and 1-2 per
Merkel J. The cumulative effect of the statutorgvisions to
which we have referred is that the RRT is underuty do
review the decision of the delegate on the mentsia doing
so must have regard to all of the material and enak before
it and make findings on all of the material quessicof fact
raised by that material and evidence.

42 Similar views were expressedSallamuthu v Minister for
Immigration & Multicultural Affairs[1999] FCA 247 (Wilcox,
Hill and Madgwick JJ, 19 March 1999) and the cases
discussed at pars 21-23 of their Honours' reasdks.that
consideration indicates, the failure to address dle
substantial matters which might bear on whetheapplicant
for a protection visa meets the Convention requaets of a
refugee amounts to a constructive failure to exercits
jurisdiction. Such a decision will be one "not awtised by the
Act' within the meaning of s 476(1)(c) of the Act, andy
involve an error of law involving an incorrect impgetation
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of the applicable law or an incorrect applicatiohthe law to
the facts as found within the meaningso#47@1)(e) ofthe
Act

That case was of course decided under the now legp@art 8 of the
Migration Act, and the finding of error in failintp comply with the
requirements of s 430 Migration Act was itself eeous in law (see
Minister for Immigration v Yusuf2001) 206 CLR 323 Nonetheless,
the failure to “review” a decision by failing “...taddress all the
substantial matters which might bear on whetheagplicant ... meets
the Convention requirements of a refugee amounts tonstructive
failure to exercise its jurisdiction.

As to the question of whether being pressured torrymas
discriminatory for a Convention reason, the RRTefhito consider
whether societal expectations could have a difteenmpact on
homosexuals as a particular social group, becadisther sexual
orientation. INSZAOD v Minister for Immigratiofi2004] FMCA 89,
the Court said at [16]:

“I accept that a failure to consider the differegitimpact of a
law of general application may constitute persemutiChen Shi
Hai v Minister for Immigration(2000) 201 CLR 293 at 301 at
[21]. By analogy of reasoning it may be a jurisdbctal error to
fail to consider the differential impact of socfaessure upon a
particular social group.”

Here, unlikeSZAOD there was such a failure. The RRT contented
itself with a finding that pressure to marry andidahildren is a result
of universal societal pressure. It made no findasgto whether the
applicant could or would resist that pressurendeed what the impact
upon him might be. This was a necessary questiah titre RRT
avoided.

There was no finding in this case, as there waSZAOD that the
applicant could or would be able to resist pressormarry. In those
circumstances it needed to ask itself what wouldthe possible
consequences of (a) succumbing to pressure to paardy(b) resisting
such pressure.

| submit that it would be persecutory to force anlesexual man to
have sex with a woman. One would think that if pesition were
slightly different — i.e. if a heterosexual man weorced to have
homosexual sex then it certainly would be perseguithe question of
whether being forced into a heterosexual relatigndby societal
pressure is persecution is in itself a fundamestale and one that the
RRT failed to address.
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Similarly, the RRT failed to ask itself whether tapplicant could

remain discreet about his sexual orientation shbeldhe forced into a
heterosexual relationship. There is no inkling@she consequences
of discovery of the applicant’'s homosexuality ire thourse of the

marriage. This was another necessary questionttieaRRT did not

ask.

The RRT also failed to consider whether the conseges of
resistance to marriage would be persecutory. Theicamt claimed
that this would bring disgrace on his family andiabostracism upon
him. The social and financial consequence of théy r may not be
persecutory. There was evidence that the RRT ¢itatl goes to the
serious results of societal outing.

It was necessarily for the RRT to decide on thesasds. Its failure to
do so indicates that it failed to complete the eiserof its jurisdiction.

7. Mr Karp expanded on these submissions orally. Egab with the
proposition that the RRT must decide the applicatbm the claims
made by the applicant and must make findings upmeh eof those
claims. He drew my attention to the claims madehgyapplicant, in
particular those set out in the court book on pafes37, 38, 39, 63
and 64. He also drew my attention to the opinigien by Mr S
Khan, in particular the following statement at page of the court
book:

A man must get married. If he doesn’t then thereamething
wrong with him, he shames his family and commuhgyis sick.
The issue here then is not so much the sexual lemawbut
marriage and children. Sexual behaviour must ba kevisible.
To make it visible is to bring shame.

At page 82 of the court book Mr Khan says:

Marriage is the central issue. Itis a compulsduaty, both family
and community and is part of the definition of “&tu It is a
liaison between two families and to go against fardecisions
for whatever reason is to bring shame to the famwsili To remain
unmarried also reflects upon the honour of the fami

8. As Mr Karp notes, the presiding member had nodiffy in accepting
that homosexuals constitute a particular socialgrin Bangladesh
(court book, page 286). The presiding member was alearly
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influenced by the opinions advanced by Mr Khan. wieer, the
presiding member found no Convention nexus withgdressure upon
the applicant to marry. The presiding member fothad the pressure
on the applicant to marry was a universal and nsordninatory
societal expectation. The presiding member fourad there was no
real chance of the applicant coming to harm foeptieasons because
of his homosexuality.

9. In Mr Karp’s submission, the presiding member fiello error by
overlooking an element of the applicant’s claimsmely that he faced
a serious risk of harm not simply from the pressyen him to marry
but from the consequences for him of a heterosexnatriage.
Secondly, Mr Karp submits that the presiding menibkinto error in
determining that the pressure to marry carried apv&tion nexus. He
submits that the RRT failed to consider the diffisd impact of
pressure to marry upon homosexuals, as compaiteetéoosexuals.

10. Mr Johnson, for the Minister, makes the followingtten submissions:
The RRT did not fail to deal with the applicantlaims.

The applicant alleges in paragraph 11 that the Ri&d to consider
whether social expectations (particularly the exg@an to marry)
could have a differential impact on homosexuala g&rticular social
group, because of their sexual orientation. Thatoisso. Contrary to
the applicant’s submissions, there was no failorednsider whether
the universal social pressure to marry in Bangladexl a differential
impact on gays (c.5ZA0D v Minister for Immigratiof2004] FMCA
89). The RRT accepted that there was an expectatiddangladesh
that all persons would marry (court book, pages. 2-8289.4) and that
“this would be difficult for a gay person” (courbbk, page 289.2), but
it expressly raised (at court book, page 289.28)skue of whether the
pressure to marry would amount to persecution (@ ag whether it
would be for a Convention reason) and proceedefintb at (court
book, page 290.25) that that expectation of peaopie were gay was
not such as to amount to persecution (and also masfor a
Convention reason) and that there was no real ehidnat the applicant
“could face harm or deprivation amounting to peusen for a
Convention reason”. These were findings of fachimithe domain of
the RRT.

The applicant then alleges in paragraph 13 thaethwes here, unlike
the case 06ZA0D no finding that he could or would be able to sesi
pressure to marry. At page 288.4 of the court btlo& RRT noted that
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the applicant was currently 40 years of age (cbodk, page 288.4)
and found “no basis... to consider that his pattdrhemhaviour would

change in the reasonably foreseeable future”. Aepa@89.5-289.8 of
the court book, the RRT found that “he would notay time in the
reasonably foreseeable future either act in a nrathaé would identify

him as being gay, nor would he be open to his faiild tell him he
is...”. It also found that “the expectation for htmmmarry is not an act
of harm or detriment....” (court book, page 289.7)hefle is

accordingly an acceptance, or at least an impliadifg, that the
applicant will continue to remain unmarried.

The applicant then argues, also in paragraph E3,tktlere was then a
failure by the RRT to ask what would be the possiddnsequences of
either succumbing to the pressure, or resistingpthesure. The first of
those questions did not arise, because, on ardianeficial overall
reading of the RRT’s reasons, it is at least intplieat the RRT saw
the applicant remaining unmarried and as continuingugh choice,
to live discreetly as a homosexual in Bangladesie RRT referred to
the claim that the applicant’s family may force nege on him (at
288.9). The expectation to marry was not found écahy more than
the expectation or norm acknowledged at court bpaes 289.1 and
290.1. It follows that the issue raised by the mapit's counsel, in
paragraph 14, of whether being forced to marry anam would be
persecution for a gay man, did not arise. So teagiestions raised by
the applicant’s counsel in paragraph 15 of whetherapplicant could
remain discreet within a heterosexual marriagendidarise. A RRT is
not obliged to deal with hypotheses that are niseth, or are excluded
by its other findings Also, even if the applicant did (contrary to the
RRT’s findings — court book, page 288) come to hewn as gay to
his family or more widely, on the RRT’s findingse lvould face no
harm if he continued to practise his sexuality @@y and not in
public places (court book, pages 286.7-287.6; 28839.9-290.3), as
he would because that is his nature and choicet(book, page 288) —
independently of whether he was in Bangladesh {cbaok, pages
288.1- 288.4).

The second question raised by the applicant’'s @ungaragraph 13,
of the consequences of resisting the pressure tayméurther
addressed by him in paragraph 16, was answeregebR RT. Again, a
fair and beneficial overall reading of the RRT'&sens is required.
Such a reading shows that the RRT was of the vt dontinuing to
resist the pressure to marry would not amount &rsgcution” of the
applicant, even though it would be “difficult” fa gay person (see

! Re Minister for Immigration; Ex parte S134/20@P03) 195 ALR 1 at [31]-[32] per Gleeson CJ,
McHugh, Gummow, Hayne and Callinan JJ
2 e.g.Abebe v Commonwealflh999) 197 CLR 510 at [59] per Gleeson CJ and M¢Hiig
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especially court book, pages 289-290). The RRT doum basis to see
this 40 year old behaving any less discreetly enftliure than he had in
the past (court book, page 288.4), which was tbybénature” (court
book, page 288) and by “choice” (court book, pag&.2) discreet (top
court book, pages 288; 289.9) unknown to be gayahyone in
Bangladesh including his family (court book, pag89.5-289.8).

Further and in the alternative, even if (contrapytlhe respondent’s
submissions) it is assumed in the applicant’s fatbat the RRT had a
duty to make a finding as to whether the applidaoed a real chance
of harm sufficiently serious to amount to “persemuit, either as a
result of continuing to resist social pressure trmnor as a result of
bowing to that pressure, and that the RRT did albi that obligation,
the applicant could still not succeed in the presgplication. This is
because the RRT’s decision could not have beegtatfeby the error,
as the same decision would still have resulted fRIRT’s finding that
there was no “Convention reason”. The RRT found ttma expectation
was “universal and non-discriminatory”, applicable all males and
all females” (court book, page 289.3), “not selesti(court book, page
289.3) and not based on a Convention reason (book, pages 289.7;
290.2). The RRT further found that any pressurenftbe applicant’s
parents would be “for the universal societal expah and no other
reason” (court book, page 289.4). These also weinfys of fact
within the domain of the RRT.

Understandably, no error of the kind discussedppellant S395/2002
and S396/2002 v Minister for Immigratiq2003) 203 ALR 112 is
alleged. The way in which that case is to be agpsellustrated by the
decision of the Full Court of the Federal Courtrafstralia iInNAEB v
Minister for Immigration[2004] FCAFC 79 (30 March 2004). In
NAEB at [23]-[26], North and Lander JJ, dealing a FalGong
practitioner who claimed a fear of persecution inina based upon
restrictions there operative upon the practiceadfiir Gong, held:

“23. Resolution of this appeal depends upon theyeraeading
of the Tribunal's reasons. If the Tribunal acceptddat the
appellant would modify his conduct, but failed tek avhether
that would have occurred as a result of the threaftserious
harm to the followers of Falun Gong, the case wdaltwithin

the reasoning of the majority judgmentsS895/2002

24 But in our view, the Tribunal did not follow sua path of
reasoning. The Tribunal Iintroduced its reasoning by
acknowledging that some Falun Gong practitionersefaerious
human rights abuses. It then embarked on an exammmaf the
commitment to Falun Gong which the appellant hadldshed.
The Tribunal generally formed an adverse view efdppellant’s
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reliability. Then, it examined the extent of thepealfant’s

practice of Falun Gong in Australia. It found thdte had

exaggerated his attendances at Falun Gong exesassions. It
also found that the appellant's explanations of uralGong

beliefs were vague, although it discounted his wasps on the
subject because of the difficulty which he facedexplaining

abstract concepts through an interpreter. The Tmnilu also

found that the appellant had not been arrestedhim PRC for
practising Falun Gong, and had not been asked leyRBB to
attend a police station in relation to his practicEFalun Gong.
Nor, the Tribunal found, were his difficulties irbtaining a

passport to do with his practice of Falun Gong.

25 All of these considerations led the Tribunakhe view that
the appellant was not a committed follower of Fatong. The
Tribunal found that he was not very familiar witlalén Gong,
and his practice was limited. It found only that had "some
involvement".

26 In the underlined sentence in the passage i labl[14]
relied upon by the appellant, the Tribunal incoratad all its
previous reasoning to support the conclusion thdie t
requirement of the authorities of the PRC of thedlant to
renounce Falun Gong would not constitute perseoutidhe
previous reasons explained why the Tribunal didnegtrd this
requirement as persecution of the particular apgel]l The
substance of these reasons were that he so lackathitment to
Falun Gong that it would not trouble him to renoartus belief.
Similarly, his limited commitment to Falun Gong miethat if he
were confined to the practice of Falun Gong in ate; his
beliefs and practices would not be compromised sigaificant
way. Viewed in this way, the Tribunal did ask wiy appellant
would renounce Falun Gong, or practice Falun Gongprivate
if returned to the PRC. Whilst he may not have demef the
authorities in the PRC did not impose the requiretsge the
Tribunal found that his compliance with those regments
resulted from his lack of commitment to Falun Gamgf, from a
fear of the consequences threatened by the au#wriThus
understood, the reasoning in this case does nabgxhe error
identified in the majority judgment B395/2002

Here, the RRT did not fail to ask why the applicaaiuld be discreet,
or whether being discreet would be, in his casersecution”. The
RRT found that:
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h) the applicant would be discreet anyway “by choiosgardless of
whether it is Bangladesh or abroad” (court bookyep288.3) — and
therefore regardless of the existence of any dd#gun Bangladesh;

i) his discreet pattern of behaviour would not chamgée reasonably
foreseeable future (court book, page 288.4);

) he would not attract adverse attention in Bangladesurt book, pages
288.4-288.5);

k) the pressure to marry would not itself amount tos@eution (court
book, page 290.3), or be persecutory for him (cbadk, page 289.7),
even though “this [pressure to marry] may be difticfor a gay
person” (court book, page 289.3).

As there is no jurisdictional error, the applicatim the Court is out of
time and the respondent’s Notice of Objection tonPetency should
be upheld. The application should be dismissed vosts.

11. In his oral submissions Mr Johnson drew my attentio the
observations of His Honour Madgwick J on the questf differential
impact inMMM v Minister for Immigration(2000) 170 ALR 411 at
414. He also drew my attention to the cautionadsby the High
Court, concerning the distraction from the reat tdspersecution that
tends follow from resort to the notion of differeimpact, inMinister
for Immigration v Haji Ibrahim(2000) 204 CLR 1 at 51 per Gummow
J.

12. Mr Johnson submits that the distinction betweenpitessure to marry
and the consequences of marriage advanced on lwdhtal applicant
is artificial. He submits that the presiding memlmn page 289 of the
court book, dealt not only with the existence ofanvention nexus,
but also with the issue of whether, in any evem, applicant would
suffer persecution by reason of being pressuredaoy. He submits
that the applicant did not claim that he would sub to that pressure.
He was 40 years of age at the time of the RRT meciand the RRT
found that the pattern of behaviour he had followdhat point was
unlikely to change. In Mr Johnson’s submissionatthe applicant
feared was the familial expectation that he woultr;m Mr Johnson
conceded that there was no express finding by thsiging member
that the applicant would not succumb to pressumaaay but submits
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that there was an implied acceptance by the presisiember that the
applicant would not succumb. Further, Mr Johnsobnsts that an
assumption that marriage would lead to the appiisdromosexuality
being revealed is not reasonably open on the faBased upon the
advice of Mr Khan, the presiding member found (tobpook,
page 287) that those gay men who are at risk agetiwvho frequent
public areas for sexual contacts and that the oygeoblems they face
are harassment, possible rape and extortion.

13. In response to questions from me, Mr Johnson catcédtht there was
no factual assumption made by the presiding mertiegr marriage
would not cause the applicant's homosexuality to reeealed,
however, he disputed a further suggestion from Ima¢ the presiding
member’'s reasoning assumes that if the applicantrieda the
concealment of his sexual orientation depended Ugponobtaining a
discreet partner.

14. Mr Johnson does not dispute that a legal errohbyptesiding member
in determining the non existence of a Conventioruseand a legal
error by the presiding member in overlooking anreat or integer of
the applicant’'s claims would both be jurisdictiomafors invalidating
the decision of the RRT. He submits, however, tiatsuch errors
occurred in this case. He submits that the RRpgntg considered the
guestion of whether a Convention nexus existed aedondly
considered properly whether the applicant facedrmgs risk of harm
in any event.

15. In reply, Mr Karp directed my attention to the dagon of His Honour
Allsop J inFang Wang v Minister for Immigratigi2003] FCA 1044 at
[16]. Mr Karp pointed out that the presiding membetatement on
page 288 of the court book concerning the age attdm of behaviour
of the applicant was directed to whether he wowdddiscreet, rather
than whether he would marry. He directed my aitbenbnce again to
the claims of the applicant at pages 38 and 3@@fcburt book where
the applicant raised the issue of marriage. Hems#sbthat the
presiding member failed to consider that elementhef applicant’s
claims.

16. Mr Karp also sought to query the authority MMM v Minister for
Immigration noting that the decision was made before thesaetiof

<Name of matter>[2004] FMCA <citation no.> Reasarsiudgment: Page 13



the High Court inChen Shi Hai v Minister for Immigratiaj2000) 201
CLR 293. He submits, in any event, that Madgwidk MMM dealt
only with the question of pressure to marry, n@ tdonsequences of
marriage.

Reasoning

17.

18.

The issues arising in this case are similar to ifseies arising in
SZAQOD v Minister for Immigratiof2004] FMCA 89 that | decided on
19 March 2004. Mr Karp seeks to distinguish tlasecfromSZAOD
Mr Karp submits that the differences betwe@nAOD and this case
are that the presiding member in this case didlat#rmine whether or
not the applicant would be able to resist the presapon him to marry
and further erred in determining the claim, insodarit rested upon
pressure to marry, by finding that there was no v@ation nexus.
Mr Johnson demurs but submits that one distincietweenSZAOD
and this case is that the decision of the High CiouAppellant S395 v
Minister for Immigration[2003] 78 ALJR 180 has no application to
this case, because the RRT in this case clearly niid divide
homosexual men into discreet and non-discreet cagsg Neither did
the RRT proceed on any assumption as to the wawhith the
applicant could be expected to behave, except Wngahat the
applicant would be likely to continue to behavehadid in the past. |
accept that submission. The issues for deternoimatire those raised
in the amended application and submissions, nameéther the RRT
erred in finding that there was no Convention newxtth the pressure
upon the applicant to marry, by failing to considee differential
impact of that pressure upon the applicant andyretg, whether the
RRT erred by failing to take into account a reldvaansideration,
namely the applicant’s claim that he would suffari@us harm
amounting to persecution if he were forced to marry

In SZAOD v Minister for Immigratiorat paragraph 16 | said the
following:

| accept that a failure to consider the differehimpact of a law
of general application may constitute persecuti@men Shi Hai
v Minister for Immigration(2000) 201 CLR 293 at 301 at [21].
By analogy of reasoning it may be a jurisdictioealor to fail to
consider the differential impact of social pressuogon a
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19.

20.

particular social group. Here, there was no sueliure. The
RRT found that the social pressure upon the appljcas a
homosexual, would be no more harmful than the sq@eessure
upon a heterosexual man or woman to marry agaimsir twill.
The applicant had contended before the RRT thatiagg would
be unthinkable for him (court book, page 73 at [1&hd that he
would prefer to commit suicide than marry (courtokp page
180). Mr Karp submits that the RRT erred in fajlito consider
the consequences for the applicant as a homosexuélkeing
forced to marry. In my view, this really boils dowo a
determination of whether or not the RRT considevkdther the
applicant might be forced to marry against his wilEither the
RRT found that the applicant widube able to resist the pressure
upon him or the RRT failed to consider the consece= if the
applicant succumbed to the pressure upon him. yrview, the
presiding member accepted that the applicant waeldise to
marry, based upon the applicant’s own evidence thatriage
was completely unacceptable to him. It logicatiioived that
what the applicant feared was not marriage (whiehrhjected)
but ongoing pressure to marry in the face of higeegon. On
that basis, | find that there was no failure on ffaat of the RRT
to consider the issue.

It was implicit in my reasoning iI5ZAODthat the consequences of
successfully resisting pressure to marry would remnstitute
persecution. | maintain that view. However, tlagne could not be
said of the consequences of succumbing to thasyres This case can
be distinguished on the facts frdd®2 AOD Unlike in SZAOD in this
case it was an open question whether or not thkcappwould be able
to resist the pressure on him to marry. | rejeat dbhnson’s
submission that there was an implied finding by RRT that the
applicant would be able to resist the pressuree Jtatement by the
presiding member on page 288 of the court bookttieapplicant was
then 40 years of age and that his pattern of behawvould not
change, and that accordingly he would not comeh® adverse
attention of people in Bangladesh, in my view, iseéerence to the
discretion exercised by the applicant, rather than attitude to a
heterosexual marriage.

Indeed, it is arguable that the reference to theliegnt’'s age and
continuance of an attitude of discretion supportsoaclusion of an
implied finding that the applicant would succumiptessure to marry.
On the applicant’'s evidence, his age and the flaat his younger
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brother remained unmarried and could not marref applicant were
in Bangladesh increased the pressure. In additiendiscretion shown
by the applicant indicated that he was unlikelyatuntarily reveal his
homosexuality to his family. The presiding memlbeund (court

book, page 289) that the applicant would not “opphto his family

and tell them that he is a homosexual. In theuonstances, he would
be unable to explain his reasons for rejecting tarbsexual marriage.
It is plausible that the applicant might choose dgcreet course of
agreeing to enter into a heterosexual marriage rnefepence to
revealing his homosexuality. That is, howevergaarcise of reading
into the presiding member’s reasons a lot of reiagpothat is not there.
The preferable approach is to consider what isethelhere is no
finding on the question of whether or not the agapit would be able to
resist the pressure upon him to marry, in cont@ste decision of the
RRT inSZAOD | accept Mr Karp’s submissions that it was durthe

applicant’'s claims, not only that he faced a wellsided fear of
persecution by reason of the pressure upon himatoymbut also that
he faced persecution by being potentially forcei ia heterosexual
marriagé. The RRT recognised that second element of thécapt's

claim at page 288 of the court book where the giregimember said:

He has claimed that he does not wish to marry &atlthe social
customs of his country are such that his familyld¢dampose this
on him.

21. The presiding member only dealt with the first edern of the
applicant’s claim, not the second. At page 28%hef court book the
presiding member said:

...what is of relevance in the current matter is \wbetr not the
pressure to marry would amount to persecution amether it
would be motivated by a Convention reason.

22. At page 289 of the court book the presiding mencbecluded:
| accept the advice from [Mr Khan] who states:

“the real issue for the majority of gay-identifieden and
some men who have sex with men is the social raljland
religious pressure regarding marriage and children”

% see especially court book, pages 38 and 39
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23.

24,

25.

As discussed above, | find that this does not dotest
persecution for a Convention reason.

The error made by the RRT was to re-cast the applie claim on a
more limited basis than it was put.

The failure by the RRT to consider and make a dati®on the
applicant's claim that he faced persecution by dpefiorced into a
heterosexual marriage was a failure to considesi@ment or integer of
the applicant’s claims. It was, therefore, a fa&lto take into account a
relevant consideration. It is well settled thatlsua failure is a
jurisdictional error which may invalidate a decisiof the RRT:SDAV
v Minister for Immigratiof2003] FCAFC 129. However, Mr Johnson
submits that the presiding member’s findings onep2§9 of the court
book mean that, even if there was no consideratfatie risk of the
applicant being forced into a heterosexual marridige absence of any
Convention nexus with the pressure to marry melagusat heterosexual
marriage coming about as a result of social pressumarry cannot be
persecutory under the Convention. As | understitrdJohnson’s
submission, it follows that even if the RRT oveKed a relevant
consideration, the absence of any Convention nexeans that the
outcome of any rehearing before the RRT would leesme and that,
accordingly, the application should be dismissethaexercise of the
Court’s discretion.

This submission is supported by the decision ofRbderal Court in
MMM. In that case, at page 414, His Honour Madgwis&id:

It is to be assumed that it would be as deeplyfliuand intrusive
for the applicant to submit, if returned to Bangistl, to
Bangladeshi social and familial norms requiring hbom marry
and procreate as it would be for a heterosexualsperto be
placed under overwhelming pressure to submit tmmdsexual
relationship.

While the impact of familial pressure to marry wiblikely fall
harder on an unwiling homosexual than an unwilling
heterosexual, it seems to me to be correct, adtiinal held,
that the pressure is nevertheless not exerted féasons of"
membership of the social group of homosexuals.ang&desh,
the pressure falls on all single men, and it did appear that it
was applied differentially as between homosexuald athers.
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For that reason, fear of Convention persecution wasrectly
held not to have been shown.

26. His Honour then went on to consider the possibifitgt the applicant
in that case might have suffered a well-founded éégersecution as a
result of a forcible marriage by reason of memhersih some social
group other than homosexuals. In my view, it isaclfrom that
decision that Madgwick J was dealing with not jtisé issue of
pressure to marry but the potential outcome of plnassure. He found
no Convention nexus for the same reason as the&jpgsnember in
this case. The decision MMM is a persuasive authority, although not
strictly binding upon me.

27. In contrast, the decision of the High CourtMimister for Immigration
v Haji Ibrahim is binding authority. In that case, Gleeson CJ,
McHugh, Gummow, Hayne and Callinan JJ all found tinations of

" 13

“civil war”, “differential operation” and “object’or “motivation” of
civil war are distractions from applying the text the Convention
definition of “refugee” and should not be adopteGummow J, at
pages 50 and 51, said, in relation to the questibricivil war”,
“differential operation” and “motivation”:

The criteria accepted and applied by the Full Cowt
"differential operation" and "motivation" stem frotine reasoning
of the House of Lords iAdan v Secretary of State for the Home
Department [1999] AC 293n turn, that reasoning reflected the
terms of the "issue" which had been framed forrtherdships in
the terms which | have repeated earlier in thesesoas. It asked
whether a "state of civil war" could, in certainrcumstances,
"give rise to [a] well-founded fear of persecutioin’the sense of
the Convention definition. This assumed that caoast in
Somalia answered the description of a state ofl eiar. The
particular legal issue which on that assumption wased to the
House of Lords was the application of the Conventefinition
to an "individual claimant" who was "at no greatesk of such
adverse treatment than others who are at risk endivil war for
reasons of their clan and sub-clan membership".

The result, with respect, was to invite the Housd.ards to
proceed upon an hypothesis flawed in several rdspaad
thereby to diminish the strength and utility of clusions
reached on the journey for which this had been ploeat of
departure...
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28.

To proceed as was doneAdaninvolves a risk that there will be
a blurring of the distinction between the persecytacts which
the asylum seeker must show and the broader citeuntess
leading to those acts.

It does not advance the inquiry called for by then@ention
definition to ask of a particular individual whethéhat person
was to be differentiated from other members of gemeral
population who were all at risk so long as the liciwar"
continued...

The notions of “civil war", "differential operatiérand "object"
or "motivation” of that "civil war" are distractiosmfrom applying
the text of the Convention definition. In so farfsan and the
decision of the Full Court iMinister for Immigration vAbdi

(1999) 87 FCR 280 and the present case expoungly ahem,
those decisions should not be followed.

| see no difference in principle between a civil rwaffecting all
members of society without distinction and a sgcieide convention
resulting in pressure to marry that falls equallyadl the members of
the society. In either case, on the authorityhef decision of the High
Court in Haji Ibrahim, it is an error to require an applicant to
demonstrate a differential impact upon him of te&evant harm. It
must follow from that reasoning that there coulchbeerror in the RRT
failing to consider the differential impact on tueplicant of the society
wide social pressure to marry. Indeed, it wouldnsehat it would
have been an error if the RRT had considered theemas a question
of differential impact. | accept that this is rainsistent with what |
said inSZAODat [16]. Neither is it consistent with what theghl
Court said inChen Shi Hai v Minister for Immigratiomt [21].
Frankly, I am unable to reconcile those observationChen Shi Hai
about “differential impact” with the reasoning dfet High Court in
Haji Ibrahim. If it is an error for the RRT to require an apaht to
demonstrate a differential impact of some genexdlizarm upon him,
why is it an error for the RRT to fail to consideuch a differential
impact? In my view, the decision @hen Shi Hais better understood
as a case concerning the discriminatory operatfom law of general
application rather than an authority on the notioi differential
impacts of generalised harms. In other words, ghestion is not
whether the relevant harm has a differential impgn an individual
but whether the individual faces persecution. Av laf general
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application may be applied against individuals inparsecutory
manner:SZALM v Minister for Immigratiof004] FMCA 262 at [21].

In any case, one must not be distracted from cersin of the

operation of the relevant provisions of the Refigg€envention. The
Convention refers to a person having a well-founflemr of being

persecuted for reasons of (relevantly) membershgparticular social
group. In considering the application of the Cartien it is necessary
to consider not only whether the applicant has Bfwanded fear but
also whether the applicant’s fear is a fear of ygmersecuted. This
leads inexorably to the question of, what is parsen? The term is
not defined in the Refugees Convention.

29. In Australia, statutory guidance is provided in19of the Migration
Act. Section 91R(1) relevantly provides that peusi®n is not to be
taken to be persecution for a Convention reasoessrthe reason is the
essential and significant reason for the persecutiod the persecution
involves serious harm to the applicant, and thesquartion involves
systematic and discriminatory conduct. The seditl@mtifies a range
of physical or economic harms but does not limi timeaning of
“serious harm” that it inserted by s.91R(1)(b) lzes televant criterion.

30. The Rome Statute of the International Criminal Cout®98: article
7(2)(g) defines persecution in the context of “@iagainst humanity”
as “the intentional and severe deprivation of fundatal rights
contrary to international law by reason of the ttgrof the group or
collectivity”. The focus of the Refugees Conventis on the victim,
not the perpetrator, and the Rome Statue is of articplar use in
interpreting the Refugees Convention. Neverthelessny view, it
should be accepted that a breach of an interndiyomecognised
fundamental human right can establish persecutionhie purposes of
the Refugees Convention. There is academic suppottiat approach
overseas There is also judicial support for that approasterseas:
Canada (Attorney-General) v Wa[ii993] 2 SCR 689 at 709 and 733.
The position in Australia appears less clear, ailgfo some
endorsement of that approach can be fouridimster for Immigration
v Khawar (2002) 210 CLR 1 and iMinister for Immigration v
Respondents S152/20Q3004) 205 ALR 487 at [19]-[21]. On that

“ see“The Intersection of Human Rights Law and Refugee/Lby Rodger Haines QC, a paper
prepared for the June 2004 meeting of the Austiddiav Zealand chapter of the IARLJ.
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31.

32.

33.

34.

approach, it is necessary to consider what “rightheing asserted by
the refugee claimant. If that right lies withiretharameters recognised
by international human rights law, a risk of beipgrsecuted for
exercising that right would properly be regarded sasisfying the
“being persecuted” limb of the Convention:

If the relevant right is not a core human rightetpersecution
standard of the Refugees Convention is simply ngaged. If,
however, the right in question is a fundamental &mmght, the
next stage of the enquiry is to determine metesbandds of that
right. If the proposed action in the country ofigin falls
squarely within the ambit of that right the failuoé the state of
origin to protect the exercise of that right, coeghl with the
infliction of serious harm, should lead to the dois@on that the
refugee claimant has established a risk of “beiegsecuted”. In
those circumstances, there is no duty to avoid ahgcipated
harm by not exercising the right, or by being “deset” or
“reasonable” as to its exercise.

What right was being asserted by this applicant? o@e view, it was

the right to follow his sexual orientation of cheic More particularly,

however, it was the right to marry a person ofdiisosing. Paragraph
3 of Article 23 of thelnternational Covenant on Civil and Political
Rightsprovides that:

No marriage shall be entered into without the fraed full
consent of the intending spouses.

Article 16, paragraph 2 of thdniversal Declaration of Human Rights
provides that:

Marriage shall be entered only with the free antl éonsent of
the intending spouses.

The same provision is made in Article 16(b) of CEDA

| find that the right to refrain from entering inbomarriage, except as
an act of free choice, is an internationally reé¢sgth and fundamental
human right. The applicant was asserting befoee RRT that a
fundamental human right he enjoyed would be impdgsieould he
return to Bangladesh. He was asserting that thae a risk that he

® Rodger Haines QC, op cit at [3]

® The Convention on the Elimination of Discriminatidgainst Women.
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would be forced into a marriage without his consemt my view, the
consequences of a homosexual being forced to patéc in a
heterosexual marriage not freely entered into comss “serious
harm” for the purposes of s.91R.

35. The interference with the fundamental human rigtdeated by the
applicant by or on behalf of the State of Bangladesuld clearly be
persecutory. Here, however, the interference taneal would come
about not by or on behalf of the State but as altre$ general social
pressure. The RRT stated (correctly) at page 2@3%ocourt book that
persecution for the purposes of the Convention rhast an official
guality, in the sense that it is official, or offdly tolerated, or
uncontrollable by the authorities of the countrynationality. It may
be enough that the Government has failed or is lan@bprotect the
applicant from persecution. The issue then is hdreeffective State
protection is available in Bangladesh from the gahsocial pressure
to marry. In that regard, the proper focus of ditenshould be on the
reasons for the refugee claimant’s predicamenterathan on the
motivation of the persecuto€hen Shi Hai v Minister for Immigration
at [33]. There was no consideration of that iseyeghe RRT. The
RRT did not get to that point because the presidiegnber concluded
that there was no Convention nexus with the squiessure to marry.
The presiding member proceeded on the basis tleatise the pressure
was non discriminatory, there could be no Conventiexus. That was
an error. If the applicant was unable to obtaifleaive State
protection from the pressure because he was a (emals the
necessary discriminatory element would be estaddish The
consequences of a forced heterosexual marriaggegoito serious
harm. Further, the Convention nexus arises bedfesapplicant was
asserting a risk of the infringement of a fundaraehtiman right. It
did not matter that persons outside his particslacial group were
subject to the same risk.

36. | find that the RRT committed a jurisdictional ario making an error
of law concerning the application of the Refugeemvention to the
applicant’s claims. | have already found that thidure to consider
whether the applicant would be persecuted if hewnbed to pressure
to marry was a jurisdictional error. It is possilihat if this matter
were returned to the RRT a different outcome fer aipplicant might
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37.

result. The RRT might find that effective Stateotpction for
homosexuals against the general social pressurendoy is not
available in Bangladesh and the applicant theresboild be accepted
as a refugee. Conversely, it is possible thatreiconsidering the
matter, the RRT might conclude that effective Stptetection is
available. The RRT might also find that the appticwould be able to
resist the pressure upon him to marry. If so,apgelicant would have
no need of State protection. However, as mattensds that is not
clear. Accordingly, the provision of relief woutebt be futile. 1 will,
therefore, grant relief in the form of writs of terari and mandamus.

On the question of costs, costs should follow theneé Both parties
were represented by counsel and fairly extensivepgration was
required. In the circumstances of this mattemstorder fixed in the
sum of $5,000 is in my view called for. | will soder.

| certify that the preceding thirty-seven (37) paragraphs are a true copy of
thereasonsfor judgment of Driver FM

Associate:

Date: 13 August 2004
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