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ORDERS

(1) A writ of certiorari shall issue quashing the demsof the Refugee
Review Tribunal made on 5 December 2008.

(2) A writ of mandamus shall issue requiring the Retugeview Tribunal
to redetermine the application before it accordmtaw.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 3448 of 2008

SZNCK
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

I ntroduction and background

1. This is an application to review a decision of Refugee Review
Tribunal (“the Tribunal”). The decision was made ®» December
2008. The Tribunal affirmed a decision of a detegaf the
Minister not to grant the applicant a protectiosavi The applicant
is from China and had made claims of persecuti@edaipon the
Chinese one child policy. The following statemehbackground
facts is derived from the applicant’'s written subsions filed on
22 April 2009.

2. The applicant is a national of the Peoples’ RepubliChina who
first arrived in Australia on 12 May 2008 as a seanon board a

SZNCK v Minister for Immigration & Anor [2009] FMCA%® Reasons for Judgment: Page 1



ship! On 10 June 2008 he lodged an application foroteption
visa with the first respondent (“the Ministef").

The basis of the applicant’s claims for protectweere that he and
his wife had breached China’s “one-child” policy baving a
second child.

In his statement accompanying the applicdtiome applicant
claimed that the Chinese authorities had imposedfdfiowing
punishment on his family:

a)

b)

d)

When the local leaders of the school district (vehe¢he
applicant’'s wife was employed as a teacher) fowrdlmat she
was 5 months pregnant they organised their stafotto their
home to arrest his wife so as to have her undedakabortion,
but she escaped and Hid.

Subsequently, officers of the family planning comee and
staff of the school district went to their home mames to
arrest the applicant’s wife, and they threatenedsttip her
salary payment. The applicant's wife stayed iningdand
avoided arrest.

After the birth of their second child on 19 Aug§t07, staff
from the family planning bureau, from the schodtdct, and
from the education bureau visited the applicant$ewn
hospital and showed dextremely bad” attitude and‘said a

lot of dirty words”®

In September 2007 the following occurfed

1)  The government “exposed” the applicant and his wife
television.

N o g B~ W N P
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i) The applicants wife was *“discharged” from her
employment (copies of documents confirming the
termination of her employment were provifed

i)  Staff from the family planning bureau came to tleme
to inform them that they were to pay a fine of
RMB240,000, at a time when their total family inam
was RMB40,000. This compared with fines imposed on
their neighbours in a similar situation of only
RMB10,000-20,000.

e) The applicant and his wife could not afford to plag fine and
their case was submitted to the People’s Courtl®@ctober
2007 the Court issued a summons to them but tHeged to
pay (a copy of the summons and other court docusneate
provided). A few days later the Court telephoned to request
that they attend. The applicant’s parents wenthemr behalf
and requested that the fine be lowered; howevercthet
officer “made it clear to my parents that our home looketthr
and therefore we have to pay a much higher fife”

f) The applicant and his wife sent a “reconsiderasipplication”
to the Fuzhou Population and Family Planning Cortemibut
it was rejected” A copy of a Decision on Administrative
Reconsideration of the Committee was also provibgdhe
applicant*?

g) Thereafter‘the court tried many times to arrest usbut the
applicant’s wife remained in hiding.

h) In early January 2008 the applicant was home oildplfrom
his work as a seaman when the Court sent stdfieio home to
arrest them, but he escaped and thereafter livea fanted
place™

10
11
12
13
14

CB 62-63 and 85
CB 87-89

CB 324

CB 325

CB 72-77

CB 325

CB 32.6
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1)  When the court staff were unable to arrest theiegmi or his
wife, they telephoned his father, telling him thlaéy would
withhold all of the applicant’s official documenttppping him
from exiting or entering Chin&.

]) Subsequently the applicant’s father “spent monagking the
court officials not to be too hard on them and mgkihem to
“postpone executing their policy on m&

k) On 7 January 2008 the applicant discovered thatowember
2007 the family planning officials had gone to érmaployer to
investigate, and that his employment contract hat been
renewed. He subsequently obtained employment avidther
company and escaped to Austrdfia.

[) The applicant also provided copies of photographsourt
staff visiting their house on 3 April 2038.

m) The applicant claimed that the Chinese Governmenid not
provide household registration for either of higddien, which
meant that they would not be allowed to attend stho

5. The applicant subsequently provided further infdrora to the
respondent, including:

a) A statement from his fath@rsaying thatnearly every week”
staff from the Court and Family Planning Bureaawer to his
home or telephoned them asking after the applieawot his
wife and harassing them about the unpaid fine. féitleer
claimed that one official told him that if the finegas not paid
they would blockade and seal off the father’s hoarsé they
would freeze the bank accounts of all family memsbend
take away all their belongings. He also stated timvatofficials
had been going to the applicant's maternal grandemtt
house to arrest him and his wife, and that theilden had

15 cB32.7
% cB32.7
7 cB 32.9
18 CB 99-102
9 cB 32.10
2 cB111-113
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been refused registration which would prevent thizom
going to school.

b) A statement from the applicant’s wifesaying that she had had
to remain in hiding since the applicant had lefirahthat she
has no form of income and no access to funds,stmatdared
not take her child to a doctor if he was sick ané sould only
go to hospital at night, and that she had to acoittact with
her relatives and friends due to the harassmentthiey had
received from the officials. She stated that she &lso been
informed that her village committee wanted to foloe to
undergo &ligation of oviduct”. She also stated that person
in the know” had revealed to her that following the Olympic
Games the court staff and riot police would forgiatquire the
applicant’'s parents housas a pledge”for the fine.

6. On 22 July 2008 and again on 10 September 200&ppécant
was interviewed by an officer of the Minister’'s Repnent. The
interview records have not been reproduced; howéwere is a
summary of the interviews in the decision of thiblinal?*

7. By a decision dated 16 September Z8@8delegate of the Minister
refused the application for a protection visa, iy on the basis
that the applicant had managed to obtain a pasgporthad left
China legally, which indicated that he was of ngeade interest to
the authoritie$?

8. On review by the Tribunal, the applicant providedrtter
information, including a statement from the appiiéain which he
made the following claims:

a) The reason that he had been able to obtain a passps
because, at that time, his appeal was still undasideration
so their was no reason to refuse his applicatiom foassport°

21
22
23
24
25
26

CB 136

CB 230-232
CB 144-158
CB 156-157
CB 171-175
CB173.4
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b) Shortly before he had left China in April 2008, faesher had
been invited to meet with a Mr Hong, who was headhe
Administration Department of the Court, to try asettle the
outstanding fine. Mr Hong had threatened that theyld
inform Customs to block the applicant’s exit frorhi@a, they
would seal off their home, and that the applicani®e would
have to undergo a ligation of the oviduct. The egapit's
father thereupon bribed Mr Hong to allow one momnth to
pay the fine, which gave the applicant time to pedahin&’’

c) The applicant repeated his wife’s claim that, asl¢he fine
was paid and the wife underwent a ligation of thedact,
following the Olympic Games the authorities woutarcibly
acquire the house of the applicant's parents amdthair
possession&

9. On 1 December 2008 the Tribunal convened a heanittthe
application®

Thedecision of the Tribunal

10. By a decision dated 5 December 2008 the Triburfainadd the
refusal of a protection visA.

11. In its decision the Tribunal first summarised ttedevant law
then, under the heading, “Claims and Evidencefefierred to the
material provided by the applicant, his departmentarviews, his
application to the Tribunal and supporting materiahd the
Tribunal hearing? The Tribunal then referred to the relevant
“county information” regarding China’s one-childljpy”. **

12. Under the Findings and Reasons section of the idacighe
Tribunal made the following observations and firgdin

27
28
29
30
31
32
33

CB 173.5-174.4

CB 174.10-175.3

A transcript of the hearing has been filed wita Court
CB 224-250

CB 225-227 [8]-[17]

CB 227-242 [18]-[69]

CB 242-246 [70]-[78]
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13.

14.

15.

16.

It accepted that a fine had been imposed on thicapp and his
wife for breach of the family planning regulatioresyd that his
wife had lost her job as a result of the breacth@aigh it did not
accept that the applicant had lost his job as altre$ the breach).
It accepted that the authorities may impose “puaitactions”
against the applicant and his wife if they fail pay the fine,
including loss of his father's house and land, mteda for non-
payment of the fine, and prevention from leaving tdountry. It
found that such matters may amount to persecutighirwthe
meaning of s.91R(1) of théigration Act 1958 (Cth) (“the
Migration Act”).3

The Tribunal did not accept that the applicant badn required to
pay a higher fine because his father's house loakbdrather the
fine had been calculated in accordance with timgiome and there
was nothing to suggest that the value of the hbaskeany impact
on the calculation of the amoutitThe Tribunal noted that the
applicant had been allowed to pay the fine in instats of
RMB200,000 and RMB10,000, although he may have dahese
amounts to be excessive.

The Tribunal considered that:

...the enforcement of the family planning laws does n
bring the applicant within the terms of the defonit of a
refugee in the Refugees Convention because wliearnsd

is punishment for the breach of a law of generail@ation
and not persecution directed at the applicant for a
Convention reasofy,

The Tribunal did not accept that the family plamnilaw was
discriminatory in its intent; rather:

The Tribunal is of the view that it is appropriatnd
adapted to achieving a legitimate object, that apylation
planning. While there are variations on the implata¢on
of the law in different provinces, there is nothingsuggest
that the law has a discriminatory impact (in thatis not
directed in any group on its face or in the waywhich it

% CB 246 [80]

35
36
37

CB 246 [81]
CB 246-247 [81]
CB 247 [82]

SZNCK v Minister for Immigration & Anor [2009] FMCA%® Reasons for Judgment: Page 7



applies) on members of a group recognised by a €dion
or that it is enforced in a discriminatory wy.

17. The Tribunal considered that

...the mere fact that the applicant and his familyulde
penalised for a breach of the family planning regins
does not in itself bring... the applicant within ttegms of
the definition of a refugee in the Refugees Comnwenthis

iIs because the enforcement of a generally applecabl
criminal law does not ordinarily constitute perséoun: see
Applicant A & Anor v MIEA & Anor (1997) 190 CLR 225,
per McHugh J at 354°

18. The Tribunal rejected that argument that the la@ been applied
discriminatorily because the fine imposed on theliapnt was
excessive and he was unable to pay the amourdn#iadered that
the amount of the fine had been calculated in @ztae with
Article 39 of theFujian Family Planning Regulatioms two to
three times of his annual income, based on hisashatecome, and
without distinction between rural and urban dwslfér The
Tribunal went on:

The Tribunal further finds that any other actions the
authorities arising from the non-payment of theefin
including the confiscation of property and landieimded
arrest, loss of government employment, preclusiom f
exiting the country and other actions were taken in
accordance with the relevant lais.

19. On the enforcement of the family planning laws, théunal
continued:

The Tribunal also finds that other actions taken thg
officials with respect to the enforcement of the laere
taken in accordance with the relevant laws citedwah
Thus, the law provides for the dismissal of a gonent
employee (the applicant's wife) while the US State
Department Report on Human Rights refers to such
measures as the confiscation and destruction openy

% CB 247 [83]

39 CB 247 [84]. The reference to McHugh J's judgmiarpplicant A v Minister for Immigration
(1997) 190 CLR 225 should probably be to p 258.

40 CB 247-248 [85]

41 CB 248 [85]
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and detention of family members. Thus, all actiaferred

to by the applicant, including the imposition ohigh fine,
the threat of property confiscation, attempted stse forced
tube ligation and all other matters described bye th
applicant, including the claimed future harm argifrom
these matters, appear to be carried out in accoogawith
the relevant laws. The Tribunal finds that these kaws of
general application and that they are not applied
discriminatorily in the applicant's case. The Tnial also
finds that any future harm the applicant fears a®sult of
the breach of the one child policy arises from the
application of the law of general applicati6h.

The application and the evidence

20. The applicant relies upon an amended applicatided fion
26 March 2009. That application contains the follmyvgrounds
and particulars:

The decision involved jurisdictional error.

The decision maker failed to determine the apgbecator
review in accordance with the law.

The second respondent misconstrued the law of gkner
application causing it to fall into jurisdictionarror.

Particulars

1. The second respondent considered that “other
actions” arising from non-payment of a fine imposed
on the applicant and in enforcement of the Fujian
Provincial Population and Family Planning Ordinance
(2002), including the confiscation of property and
land, arrest, loss of government employment,
preclusion from exiting the country, and forced eub
ligation of the applicant’s wife, had been or wouaill
be carried out in accordance with the relevant laws
see decision at [85]-[86].

2. The second respondent failed to enquire, omake
findings on, whether these “other actions” were an
appropriate  and adapted, in the sense of

42 CB 248 [86]
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proportionate, means of achieving the objective of
population planning.

21. | received as evidence the court book filed on br&ary 2009 and
a supplementary court book filed on 12 February9200 also
received the affidavit of Gareth Lewis made on 2&réh 2009, to
which is annexed a transcript of the hearing cotetudy the
Tribunal on 1 December 2008.

Submissions

22. The applicant contends that the Tribunal fell indoror by
conflating the concept of a law of general appiaratwith a
Convention nexus. The Tribunal's decision was based its
consideration of whether the serious harm which dpelicant
feared, and which the Tribunal found, arose from énforcement
of a law of general application. The applicant cates that dealing
with the issue of persecution before a Conventierus (here,
membership of a particular social group) was natessarily an
errof®. The applicant concedes that consideration ofva b
reference to the question of whether it is a law geheral
application bears more on the harm feared as & i@&shbreaching
the law, in relation to the question of whether speution is
involved, than it does to whether persons who Hareached the
law constitute a particular social group. The agpit also
concedes that if the Tribunal decides that theossrharm likely to
result from a law of general application does natolve
discrimination, in the sense discussed by McHughpplicant A v
Minister for Immigration(1997) 190 CLR 225, the claim must fail
in any event without the need to consider a Coneemtexus”.

23. The applicant's argument begins with the analydisvbat was
described as “settled law” by a majority of the Migourf® in
Applicant S v Minister for Immigratiof2004) 217 CLR 387 at
402-403 [43]-[45]. The Court there considered twaether the
application of a law constituted persecution ultieha depended
upon whether the treatment afforded on the basitheflaw is

43 seeVTAO v Minister for Immigratiof2004) 81 ALD 332 at [22]-[24] per Merkel J
4 seeSZJRU v Minister for Immigratiof2009] FCA 315 at [50] and [58]
> Gleeson CJ, Gummow and Kirby JJ
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appropriate and adapted to achieving some legiirabject of the
country concerned. In that case the Court notedl ttie criteria

were expanded on i€hen Shi Hai v Minister for Immigration
(2000) 201 CLR 293 by reference to whether diffetezatment is
involved and whether that treatment offends thadsaeds of civil

societies which seek to meet the calls of commanadnity.

24. The applicant contends that, in the present cdse,Ttibunal’'s
finding at [83]-[84] that China’s one child polioyas a law of
general application that was appropriate and adajoteachieving
the legitimate object of population planning, was the end of the
issue. The applicant contends that the Triburlblrf® error in its
consideration of the so called “other actions” takky the
authorities for non payment of the fine imposedrufiee applicant
which, at [85], it accepted would include confiscatof property
and land, arrest, loss of government employmemeglpsion from
exiting the country and, at [86], relating to th@acement of the
law, forced tubal ligation of the applicant’s wifeThe applicant
contends that, whether or not it was open to thieuhal to find
that these actions had, or would be carried owiccordance with
the relevant laws, it was also required to consradsether the harm
feared by the applicant, as a consequence of su@nsg, was an
“appropriate and adapted, in the sense of propwtéd means to
achieve the objectives of population planrifng

25. The applicant contends that the Tribunal faileddasider whether
these “other actions” taken by the authorities tdoece the
payment of the fine imposed and the family plannisags were
appropriate and adapted and therefore fell intorerr

26. The Minister points out that the Tribunal acceptiedt the harm
experienced or feared by the applicant and his twifay amount
to persecution within the meaning of s.91R(1)” loé tMigration
Act’’. The Minister contends that the Tribunal’s demisiesulted
not from any doubt about whether the harm was sowse as to
amount to “persecution” but, rather, from the Tnhlnot being
satisfied that the Convention reason requiremerst maf®. The

“® see als&/TAOat [37]-[41]
4" at [80] of the Tribunal’s reasons
“8 Tribunal’s reasons at [82]-[86]

SZNCK v Minister for Immigration & Anor [2009] FMCA%® Reasons for Judgment: Page 11



Minister contends that the place of the inquirylezalfor by the
applicant bears on the identification of what mayoant to
“persecution” rather than to identify whether theveas a
Convention nexd€. The same distinction between “persecution”
and the Convention reason is seen in the reasafiktgHugh J in
Applicant Aat 256.5-250. The Minister also relies @men v
Minister for Immigration(2000) 201 CLR 293 at [10], [20] and
[24]-[25]. The Minister contends that the Tribursadcepted that
the forms of harm relied upon by the applicant rhayso serious
as to amount to persecution, but rested its detigmon its non
satisfaction as to the separate Convention reapnrement. The
Minister contends that it was therefore not neagssa further
answer the inquiry now posed by the applicant.

27. The Minister’s submissions also address a quesedaby me at
the first court date hearing in this matter on ®rbary 2009. |
queried whether the decision of his Honour Rarés SZJTQ v
Minister for Immigration[2008] FCA 1938 had any application to
this case. The Minister answers that questiorhenregative on
the basis that his Honour’s decision bore on thetiom of a child
and here there was no child involved. Hence, thiguihal could
not have fallen into the error identified by Rades relation to the
claims of a child.

Consideration

28. The Tribunal's reasons in this case are detailedraaite at length
the applicant’s claims to the Department and toThkunal, the
issues raised by the Tribunal in its letter datédNbvember 2008
issued pursuant to s.424A of the Migration Act, dygplicant’s
response on 19 November 2008 and the matters @rairthe
hearing conducted by the Tribunal on 1 December8200he
Tribunal also referred to relevant country inforimoat InSZJTQat
[45]-[50] his Honour Rares J found that the Tribumaade a
jurisdictional error in failing to have regard to give any reason
for rejecting recent country information in repa®4 from the
Department of Foreign Affairs and Trade (DFAT) cemung the

9 seeApplicant Aat 244-255 per Dawson J
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“strict” enforcement of the one child policy in Sttlng province,
contrary to the Tribunal’'s assertion in that casat there was a
“considerable relaxation” of that policy. His Hamplike me, was
considering a case involving the application of ploécy in Fujian
province, not Shandong province which Report 404ltdeith.
The link to Fujian province is the following sentenn the report:

This information accords with information we prosttin
2004 regarding family planning regulations in Fujia
province.

29. | infer that the 2004 report referred to is DFATpRH 287 released
on 22 April 2004. That report contained a detadedlysis of the
application of the one child policy in Fujian proge. It appears in
the court book at pages 21-74. The Report wasdeipon by the
Tribunal.

30. Importantly, at [72] of its reasoffthe Tribunal stated:

On 22 April 2004 the Department of Foreign Affaasd
Trade (DFAT) reported on regional differences ine th
enforcement of family planning regulations withiajign.
DFAT advised family planning in coastal fishing aseis
enforced less strictly than in areas with a higheleof state
owned enterprises. DFAT provided the following advon
the enforcement of the one child policy in Fujian:

The Family Planning Law in Fujian is regulated by a
mixture of national, provincial and local laws and
rules. Enforcement is by local authorities and ene
suggests that some local governments enforce family
planning rules more vigorously than others. This ha
created a patchwork of different rules and enfor@m
across the province. Family planning rules are more
strictly enforced in the larger cities such as Xéam
and Fuzhou, than in the poorer countryside. Thesrul
are also more strictly enforced in areas whereestat
owned industry is stronger, such as the steel mgakin
city of Sanming, than in the mountainous or coastal
fishing areas. In general, however, Fujian has @ne
the least coercive family planning regimes in China
rural areas of Fujian more then half of all fanslieave
more than one child. The number of one child fasili

0 CB 243-244
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Is greater in the larger cities. However, even here
multiple child families are not unknown.

31. At [74]** the Tribunal also referred to article 45 of thejidu
Family Planning Regulations.

32. However, the principle arising fro®ZJTQat [29]-[32] is that the
Tribunal must have regard to the most recent abvailanaterial
unless excused by the Migration Act. It appeassfthe Tribunal
websité® that the most recent relevant country reports F&T
Report 691 issued on 31 August 2007 relating toahe child
policy in Shanghai, and RRT Research Response CB®V32
issued on 7 December 2007 relating to a rangesakss including
the one child policy in Fujian province. The Tnial certainly had
the former* and referred to it in its reasois The Tribunal did not
expressly refer to the latter but appears to haac rfegard to it
because the reasoning at [80] of its reasons isistemt with the
following passage from it:

The family planning laws in China provide penalties
those who have breached the laws by having extra-6d-
plan” children. These penalties include fines (s
compensation fees”) as well as loss of government
employment, prohibition of future government empieyt
and loss of financial benefits given to people vageee to
only have one child. It has been reported thatpprty of
people who fail to pay family planning fines is stimes
confiscated or destroyed. In addition, pressureofiien
brought against those who have had extra children t
persuade them to be sterilised. Lastly, breachieshe
family planning rules could be placed in a persgessonal
file (dang’ar), which would again impact mainly on their
future government employment or education. Apannf
this, no reports were found of continuing ill-trersnt of
those who breached the rules in the past.

33. In my view, the Tribunal in this case conducted etensive
review of the available country information and maadequate
reference to the most up to date information dataithe way in

*1 Department of Foreign Affairs and Trade 20D&AT Report 287
°2CB 244

3 3ZMTP v Minister for Immigration & Ang2009] FMCA 121 at [4]-[6]
*CB4

°CB 242-243
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which the Chinese one child policy is enforced uidh province.
In my view, the Tribunal did not fall into error fdhe reasons
identified by Rares J iBZJTQ.

34. Essentially, the Tribunal reasoned in this case tha harm
experienced or feared by the applicant and his,witdle it may
be serious harm amounting to persecution, was @seputory in
the Convention sense as it flowed from the apptoadf a law of
general application that was not applied in a disicratory way
and hence no Convention nexus was established. Tribenal's
reasoning was as follows

The applicant argues that he needs protection bezde
would be persecuted in China due to the breaclhefane
child policy. The applicant has provided a numbdr o
documents relating to the birth of his second chie court
documents, photographic and other material. Thédmal
accepts on the basis of such evidence that thecappland
his wife have two children and that they may haeadhed
the family planning regulations. The Tribunal actefhat a
fine has been imposed on the applicant and hisfarfeuch
breach. The Tribunal accepts that the applicantfevihad
lost her job as a result of such breach becausevsh® a
government employee and the country informatiorgesits
that the relevant laws allow the dismissal of goveent
employees for the breach of the one child polidye T
Tribunal does not accept that the applicant’s owssl of
employment and claimed subsequent difficultiesndirfg
employment were due to such breach, given thdtarpast
he did work on various vessels for limited periadsl also
that he was able to find employment in April 2008e
Tribunal also accepts that the authorities may is&o
punitive actions against the applicant and his s@u he
fails to pay the fine. In particular, the applicaciaims that
his father’'s house may be ‘sealed’, that the laray rne (or
has been) taken away and also that the authoritres
wish, or had attempted, to detain the applicant fan-
payment of the fine and that once his informatgreleased
to Customs, he may have been prevented from ledlveng
country. These claims are consistent with the atéel
country information (US State Department Report on
Human Rights, 2007). The Tribunal finds that suditens
may amount to persecution within the meaning 6f&(1).

6 CB246-248
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The Tribunal accepts these claims and, for thasoea the
Tribunal has determined not to conduct further imigs
about the applicant’s situation, as suggested bg th
applicant.

However the Tribunal does not accept the applisaciim
that he was required to pay a higher fine becauge h
father's house looked rich. As noted elsewhere fitree the
applicant was required to pay was calculated inadance
with the applicants and his wife’s income and thas
nothing to suggest that the value of the house &yl
impact on the calculation of the amount. The Traduslso
accepts that the applicant had requested but wasedean
opportunity to pay the fine in instalments as tipplezant
stated in his oral evidence that he was allowegdg RMB
200,000 in the first instalment and RMB 10,000 ated
instalments. Thus, the applicant was allowed to pay
instalments, in accordance with the law, although rhay
have found the amounts imposed by such instalments
excessive.

The Tribunal considers the enforcement of the famil
planning laws does not bring the applicant withirhe
terms of the definition of a refugee in the Refugee
Convention because what is feared is punishment fioe
breach of a law of general application and not pecstion
directed at the applicant for a Convention reason.
(emphasis added)

The country information cited above indicates ttieg one
child policy and laws designed to enforce this golapply
throughout China. The law purports to be for thegmse of
limiting the population of China and this is al$@tpurpose
suggested by the applicant. The Tribunal does mokjst
that the law is discriminatory in its intent. Theblnal is of
the view that it is appropriate and adapted to aelmg a
legitimate object, that is population planning. \Wéhihere
are variations on the implementation of the lawdifferent
provinces, there is nothing to suggest that the g a
discriminatory impact (in that it is not directed any group
on its face or in the way in which it applies) oembers of
a group recognised by a Convention or that it ifoesed in

a discriminatory way. For example, the 2004 DFApoe

suggests that Fujian has one of the least coertaveily

planning regimes in China and that in rural aredsFajian

more then half of all families have more than ohidc The
Tribunal therefore finds that the one child policy not
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applied more discriminatorily in Fujian compared aoher
areas of China. Having regard to the country infatian
available to it, the Tribunal finds that the onaldipolicy is
a law of general application and that its implensgitn
does not involve discriminatory enforcement ofl#ve so as
to amount to Convention-related persecution.

The Tribunal discussed with the applicant in theirse of
the hearing that the mere fact that the applicant ais
family would be penalised for a breach of the famil
planning regulations does not in itself brings dg@plicant
within the terms of the definition of a refugee time
Refugees Convention. This is because the enforteshan
generally applicable criminal law does not ordingri
constitute persecution: sepplicant A & Anor v MIEA &
Anor (1997) 190 CLR 225, per McHugh J at 354.

The applicant argues that the law has been applied
discriminatorily in his case because the fine inggben him
and his family was excessive and he was unablayspch
an amount. The court document presented by thacappl
with his application indicates that the amount bé tfine
was calculated in accordance with Article 39 of thgian
Family Planning Regulation, which provides that thee
may comprise an amount that is two to three tinfethe
person’s annual income. The court order indicatest the
amount of the fine was calculated, in the applisacase,
on the basis of his and his wife's salary and tppl@ant
agreed in his oral evidence that such amounts, biciwthe
court relied, were correct. While he argued thas kife’s
income was based on pre-tax amount, he agreedttiaats
the correct amount. The applicant's representativeher
suggested that the law was applied discriminatdri#gause
the authorities relied on the applicant's actuateame and
not on the average income. However Article 39 aldhe
calculation based on the actual income where sacbme
significantly exceeds the average income, so thabhaking
the calculation, the authorities applied the releviaw. The
representative also argues that the law was applied
discriminatorily because the authorities used tldes for
urban and not rural dwellers. Again, Article 39 aaps to
relate to the amounts of two to three times theuahn
income for both rural and urban dwellers and writere is

a distinction between disposable and net inconeretls no
such distinction where the actual income is usédus, the
Tribunal does not accept that the law was applied
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discriminatorily in the applicant’s case. The Trimal does
not accept that the imposition of a high fine and
subsequent actions amounted to a systematic and
discriminatory conduct which was essentially and
significantly for a Convention reasonThe Tribunal finds
that the authorities acted in accordance with Adi89 of
the Fujian Family Planning Regulation in calculairthe
amount of the fine and while that amount is a hagmount
and may be higher than the amount others in théicpog's
neighbourhood were required to pay, the Tribunatl§ that
this was due to the applicant’s high income andbextause
the applicant faced discrimination for any reascorhe
Tribunal further finds that any other actions of th
authorities arising from the non-payment of the fm
including the confiscation of property and land, iended
arrest, loss of government employment, preclusiaont
exiting the country and other actions were taken in
accordance with the relevant laws.

The Tribunal also finds that other actions taken ke
officials with respect to the enforcement of thewawere
taken in accordance with the relevant laws citedoab.
Thus, the law provides for the dismissal of a gawerent
employee (the applicant's wife) while the US State
Department Report on Human Rights refers to such
measures as the confiscation and destruction of geay
and detention of family members. Thus, all actions
referred to by the applicant, including the imposih of a
high fine, the threat of property confiscation, a&finpted
arrests, forced tube ligation and all other mattedgscribed
by the applicant, including the claimed future harm
arising from these matters, appear to be carriedtan
accordance with the relevant laws. The Tribunal @i that
these are laws of general application and that thene not
applied discriminatorily in the applicant's case. hé
Tribunal also finds that any future harm the applant
fears as a result of the breach of the one childipg arises
from the application of the law of general appliganh.
(emphasis added)

35. There is a good deal of confusion surrounding tleamng of the
word “persecution”. The Tribunal found at [80] thiae harm
experienced or feared by the applicant and his twifay amount
to persecution within the meaning of s.91R(1)” loé tMigration
Act. That section provides:
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(1) For the purposes of the application of thidt And the
regulations to a particular person, Article 1A(2) the
Refugees Convention as amended by the Refugees
Protocol does not apply in relation to persecution
one or more of the reasons mentioned in that Asticl
unless:

(@) that reason is the essential and significant
reason, or those reasons are the essential and
significant reasons, for the persecution; and

(b) the persecution involves serious harm to the
person; and

(c) the persecution involves systematic and
discriminatory conduct.

36. Counsel for the Minister submitted that at thatnpahe Tribunal
was directing its attention to the seriousnessefiarm rather than
to any Convention nexus. | reject that submissierction 91R(1)
deals with all relevant elements of Convention teglaharm and
not simply the seriousness of the harm. The Tribsirstatement
that the matters relied upon by the applicant menount to
persecution within the meaning of the section camd more than
a hypothetical statement, otherwise the applicanilevhave been
successful on the review. The following senten¢d8@]) that the
Tribunal accepted the applicant’s claims could bemore than a
statement that the Tribunal accepted the factualiracy of the
claims, for the same reason. If the Tribunal achat the claims
met the standard established by s.91R(1), thefdribenal would
not have needed to say any more. The applicantdvoave been
successful.

37. There are circumstances where persecution is usederms
referring to the seriousness of harm rather tharpdmsecution
under the Convention but it is often necessaryldo eonsider the
issue of a Convention nexus. For exampleAmplicant Aat page
244 Dawson J said:

What the appellants in truth object to is not thee cchild
policy per se but its enforcement by officials in their area by
forcible sterilisation. The right to personal seityrcomes
closer to sustaining that objection and appearshave a
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stronger foundation in international law. Article & the
Universal Declaration guarantees the "right tosecurity of
person”. The appellants also refer to Art 5 of aversal
Declaration and Art 7 of the ICCPR, which are diext to
cruel, inhuman or degrading treatment or punishmeé
doubt forcible sterilisation involves significantodily
intrusion without consent and has important conseges.

For my part, however, | do not see how those cemattbns
assist the appellants, since they merely suggest ttie
persecution which they fear is serious and mayingé
internationally recognised human rights. That ist ribe
issue in this appeal. The issue is whether thasgurtion is
for one of the five Convention reasons.

38. Further, McHugh J inApplicant Aat page 258 expressed the
distinction between “serious harm” and “Conventioaxus” by
reference to “persecution”:

Persecution for a Convention reason may take amitef
variety of forms from death or torture to the deption of
opportunities to compete on equal terms with othembers
of the relevant society. Whether or not conductstitutes
persecution in the Convention sense does not deperile
nature of the conduct. It depends on whether irorgnates
against a person because of race, religion, natibnha
political opinion or membership of a social gro@xdinarily,
the persecution will be manifested by a series of
discriminatory acts directed at members of a raedigion,
nationality or particular social group or at thoseho hold
certain political opinions in a way that shows thas a class,
they are being selectively harassed. In some cassgever,
the applicant may be the only person who is subjedd
discriminatory conduct. Nevertheless, as long a® th
discrimination constitutes persecution and is atfld for a
Convention reason, the person will qualify as agek.

39. His Honour continued at page 259:

However, where a racial, religious, national groap the
holder of a particular political opinion is the st of
sanctions that do not apply generally in the Stdtes more
likely than not that the application of the sanatias
discriminatory and persecutory. It is therefore enéntly
suspect and requires close scrutiny. In cases apmwithin
the categories of race, religion and nationalitygecgsion-
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makers should ordinarily have little difficulty determining
whether a sanction constitutes persecution of perso the
relevant category. Only in exceptional cases igkély that

a sanction aimed at persons for reasons of radegiom or
nationality will be an appropriate means for achrey a
legitimate government object and not amount to
persecution.

40. Accordingly, while “persecution” may be taken to &esynonym
for “serious harm” in certain contexts, more acteisa it means
serious harm for a Convention reason.

41. In Applicant Sthe High Court addressed the issue in relation to
“black children” in China and stated at [43] an8]f4

The criteria for the determination of whether a lanpolicy
that results in discriminatory treatment actuallgnaunts to
persecution were articulated by McHugh JApplicant A

His Honour said that the question of whether the
discriminatory treatment of persons of a particuliace,
religion, nationality or political persuasion or whare
members of a particular social group constitutes
persecution for that reason ultimately depends trether
that treatment is "appropriate and adapted to aelng
some legitimate object of the country [concerned]hese
criteria were accepted in the joint judgment of €len CJ,
Gaudron, Gummow and Hayne JJ@ihen As a matter of
law to be applied in Australia, they are to be takas
settled. This is what underlay the Court's decision
Israelian Namely, that enforcement of the law of general
application in that particular case was appropriatnd
adapted to achieving a legitimate national objestiv

The joint judgment in Chen expanded on these @iter

Whether the different treatment of different indwals

or groups is appropriate and adapted to achievonges
legitimate government objedependson the different
treatment involved andjltimately, whether it offends
the standards of civil societies which seek to nieet
calls of common humanit@rdinarily, denial of access
to food, shelter, medical treatment and, in thes azfs
children, denial of an opportunity to obtain an
education involve such a significant departure ftom
standards of the civilised world as to constitute
persecution. And that is so even if the different
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treatment involved is undertaken for the purpose of
achieving some legitimate national objective.
(emphasis added)

That ultimate consideration points to the answerthe

present case.

42. In SZJRU v Minister for Immigratiof2009] FCA 315 his Honour
Besanko J found that the Tribunal erred in procagdin the basis
that forced sterilisation flowed from the enforcermef a law of
general application as a penalty as there was ndemse to
support the findiny. At [64] his Honour said:

It seems to me that it would be open to the Tribuoa
conclude that the appellant belonged to a particidacial
group, being those women who became pregnant in
contravention of China’s family planning laws andaowv
have been required to have that pregnancy termthafbe
Tribunal found the appellant had a well-foundedrfeé
serious harm (that is, forced sterilisation) andsgems to
me that it would be open to it to conclude thatliaem was
for reasons of her membership of the social grong aot
for the reason of the application of a law of gealer
application. In those circumstances, the appeal tnhes
allowed and the matter remitted to the Tribunal.

43. His Honour’s reasoning drew on the decision of MékinVTAO
v Minister for Immigration(2004) 81 ALD 332. His Honour
referred to that decision at [44]:

Merkel J held that, as far as the parents’ claimswa
concerned, the Tribunal had committed a jurisdicéb
error. It had failed to consider the correct questiin
determining whether the parents were members of a
particular social group. The correct test was (46332)):

...whether, over time, the singling out of pareotsblack
children’ for discriminatory treatment under Chisdamily
planning laws might have been absorbed into theakoc
consciousness of the community with the consequiivatea
combination of legal and social factors (or normvalent
in the community indicated that such parents forsoaial
group distinguishable from the rest of the commundf
Applicant Sat ALR 251; ALD 550 [31].

" seeSZJRUat [63]
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44, That is consistent with the reasoning of her Hordagiot J irSZMFJ
v Minister for Immigration (No 2)2009] FCA 95 at [10]. Itis an
error to assume that the enforcement of a nonichgatory law of
general application is incapable of constitutingspeution for any
reason within the scope of the Convention.

45. In the present case, the applicant had not speltyfiarticulated his
membership of a particular social group but it megsonably be
surmised that the claims made by the applicant g a
contention that he feared harm as a member ofdheplar social
group of parents of a child born in breach of Clsirene child
policy. The applicant claimed, and the Tribunalegated, a fear of
(among other things) the sealing of his home aedctimfiscation
of part of his land for non payment of the fine Faving the child
in breach of the policy. The Tribunal accepted thet of that
claim and that it might amount to persecution urel®@iR(1). The
Tribunal needed to consider whether that harm wiktéd amount
to Convention related harm.

46. The Tribunal found at [85} that the fine imposed upon the
applicant and his family was not excessive but imaaccordance
with the law as applied in Fujian province. Theblnal also found
that “any other actions” of the authorities arisifigm non
payment of the fine, including the confiscation mbperty and
land, intended duress, loss of government employnpeaclusion
from exiting the country and other actions” wereketa in
accordance with the law. The difficulty is that fhebunal did not
base that finding on evidence apart from the U$e3department
report on human rights which referred to measureh |as the
confiscation and destruction of property and théemk®on of
family members. The country information availaldetie Tribunal
stated that such measures could not be taken witbourt
approval, but that that requirement was not alwajlewed®. The
fact that such incidents occur does not mean beaattions of the
authorities in confiscating the land and detainimdjviduals were
taken in accordance with the relevant laws. Neithegs it mean
that the action is taken in a non discriminatoghfan. The Tribunal

8 CB 247
*9[77] at CB 245
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47.

48.

49.

proceeded on the basis that “all actions refemeoytthe applicant,
including the imposition of a high fine, the threaft property
confiscation, attempted arrest, forced tube ligatand all other
matters described by the applicant, including thened future harm
arising from these matteeppear to be carried out in accordance
with the relevant laws”. That, however, was meeglyassumption.

The Tribunal cannot assume that action taken irseguence of
non payment of a fine imposed according to lawgsli taken in
accordance with law and is not discriminatory. tNei can the
Tribunal assume, without evidence and consideratibat such
action is appropriate and adapted to the circums&&nin
accordance with international standards. | agredh winhe
applicant’s submissions that the Tribunal fell intoisdictional
error. There was a constructive failure to exertise Tribunal's
jurisdiction in relation to the applicant’s clainas there was in
VTAO at [69]. There was a false assumption that thereafent
of a law of general application which was itselhraiscriminatory
could not constitute persecution for any reasohiwithe scope of
the Convention as there was $ZMFJat [10]. The statement in
relation to forced tube ligation at [86] (althouiglbore directly on
harm feared by the applicant’s wife rather thandalf) was also
an error in light of the decision of the Federalu@an SZJRU
This is on the basis that the Tribunal assumed tiait penalty
flowed from the law as a non discriminatory apgima of it,
rather than testing whether that was indeed so.

I will order that the applicant receive relief ihet form of the
constitutional writs of certiorari and mandamus.

| will hear the parties as to costs.

| certify that the precedin? forty-nine (49) paragraphs are a true copy of
thereasonsfor judgment of Driver FM

Associate:

Date: 28 May 2009
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