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ORDERS

(1) The application made on 3 September 2007, and adenoh
2 January 2008, is dismissed.

(2) The applicants pay the first respondent’s costsirsghe amount of
$5,000.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 2711 of 2007

SZLGF & SZLGG
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

This is an application made under thigration Act 1958 (Cth)

(“the Act”) on 3 September 2007, and amended omn2dry 2008,
seeking review of the decision of the Refugee Revieibunal (“the

Tribunal”), signed on 1August2007, and handed mown

21 August 2007, which affirmed the decision of dledegate of the first
respondent to refuse to grant protection visabéapplicants.

Background

2.

The first respondent has filed a bundle of relevdrtuments in this
matter, which I will refer to as the Court Book @Q, from which the
following background can be discerned.

The applicants before the Court are husband (“SZ)LGRd wife
("SZLGG”) and are both citizens of India who armvan Australia on
17 March 2007. On 1 May 2007 they applied for @ction visas. The
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application is reproduced at CB 1 to CB 29. Theligpnt husband
submitted claims to be a refugee (see CB 12). 3aicant wife
applied as a member of the applicant husband’slyanmit. At that
time she did not have her own claims to be a refi{gee CB 24).

The applicants were assisted in the making of thpplications by a
registered migration agent (see CB 9). The appiibasband’s claims
to be a refugee were (see CB 18):

“The applicant claims subject to persecution in trend of non-
private agents, ‘criminals, thugs, extortionists a result being
‘businessmen’ and the state refused protection aesalt of
unwillingness to comply with unlawful demands dednaof
bribes.” (Errors in original)

On 19 May 2007 a delegate of the first respondefutsed the grant of
protection visas to the applicants (see CB 32 ta38Bor the decision
record). In relation to the applicant husband,dékegate found that he
did not have a real chance of Refugee Conventicedaersecution if
he returned to India, and that his fear of persesubn return was
consequently not well-founded (see CB 37).

In relation to the applicant wife, the delegaterfdihat as the applicant
husband had not been granted a protection visaw#hdreference to
clause 866.222 of Schedule 2 to Mmgration Regulations 1994Cth)
(“the Regulations”) (which must be seen in the eghbf s.36(2)(b) of
the Act), the applicant wife, although the spougeth® applicant
husband, and therefore a part of his family uroyld not satisfy the
relevant criterion because the applicant husband hat been
successful in his application for a protection yviaad had not been
granted a protection visa (see CB 38).

The Tribunal

7.

The applicants applied to the Tribunal for revieWtloe delegate’s
decision on 6 June 2007 (CB 39 to CB 42). Attadioeithe application
was a hand-written statement, which although iteapp to be signed
by both applicants, is written from the perspectofethe applicant
husband. The statement asserts in part that BeS8L
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“The story which was written by the migratirfgic: migration)
agent was wrong.”

8. The applicant husband then put forward that herhatithe applicant
wife in the “sex market”, that he took her away andrried her, and
that the “people of the market” came looking foerth seeking the
return of the applicant wife. The applicant husbataimed that his
parents “were not accepting my wife”, and that thegnt to “many
different cities”, but were pursued by those segkhre applicant wife.
Ultimately: “[a]t last they tried to kill me, onciey tried to kill me
with knife” (in context this was a reference to tgplicant husband).
The statement ends: “I was alive, and at last Eitawcome to Australia
to save our both lifes (sic: lives)” (CB 44).

9. Both applicants were invited to a hearing before Thibunal, initially
scheduled for 11 July 2007, but which ultimatelyokoplace on
26 July 2007 following a request for an adjournmieyntthe applicant
husband. Both applicants attended at the heaseg CB 56). The
only account of what occurred at the hearing pdoreethe Court is
that contained in the Tribunal's decision recor@ée(sCB 82.5 to
CB 88.7).

10. The Tribunal accepted the applicant husband’s lek®m that what
had been put in his application for a protectissavtontained incorrect
information due to an error by the applicants’ theigration agent, and
that the applicants did not wish to rely on thisormation. The
Tribunal accepted this, and disregarded these sl&iB 89.2).

11. However, the Tribunal found the applicant husbamad wot a “credible
witness” (CB 89.3). The Tribunal gave reasonstfiee and also found
that its finding in relation to the applicant hust® credibility caused
it to “question the authenticity of the applicanttims” (CB 89.4).
The Tribunal found many of the applicant husband@ms to be
implausible, and gave examples of the implausibdit his claims and
the applicant husband’s lack of credibility (see &B5 to CB 91.1).
On this basis, the Tribunal rejected the applidam$éband’s claims
(CB 91.2).

12. In relation to the applicant wife, the Tribunal edtthat her claims
(plainly a reference to claims to be a refugee$@ifoom the same facts
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as her husband’s claims, and given that she halreh her husband’s
evidence, the Tribunal also rejected what it saerewvher refugee
claims. The Tribunal specifically addressed eathhose claims as
presented by the applicant wife’s husband and fdabhatithere was not
a real chance that the applicants (both) would &&re®us harm if they
were to return to India (CB 91.5). It ultimatelgrcluded that it was
not satisfied that the applicants were personshitomvAustralia owed
protection obligations.

Application to the Court

13. In an amended application filed on 2 January 2@808,applicants put
forward (with particulars) three grounds:

“Ground 1. The Refugee Review Tribunal made a jurisdictional
error when it misapplied the express and impliednigg of term
‘well founded fear’ and ‘refugee’ from the UN Contien. The
Applicants claim that the Tribunal erred in adomtian unduly
harsh approach to the Well-founded fear.

Ground 2 The Tribunal identified wrong issue, asked itsgting
guestion, failed to consider relevant and relied orelevant
materials.

Ground 3. The Applicant husband claims that they were denied
procedural fairness when the Tribunal member forrtresl view
about the Applicant’s status before hearing.”

Hearing Before the court

14. At the hearing before the Court, the applicant husbappeared in
person. He was assisted by an interpreter in th@r&i language.
The applicant wife did not appear. The applicamsidand explained
that she was “sick”, and did not wish to come ® @ourt because she
was “scared”. He confirmed however, that he hachegrepared (I
understood with her knowledge) to represent heorieethe Court.
Mr J A C Potts of Counsel appeared for the firspondent.
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15.

16.

17.

18.

The Court also has before it the applicant huslsaradfidavit of

3 September 2007 putting the Tribunal decision neécbefore the
Court, and an outline of written submissions fited29 February 2008
which is in almost identical terms to what is sat o the amended
application. It further contains a short historicackground.

Mr Potts took objection to paragraph two in theda¥it. | understood
that objection to be an objection initially as twrh. The paragraph
states that: “the grounds given in the applicatmthe Court are true”.
| agree with Mr Potts that this statement is inasihle in that form
and does not go to any of the grounds of revieunderstood it simply
as the applicant husband’s assertion that he wihsttongly press his
claims before the Court and treated it as a sulonissy the applicant
husband.

In addition to the Court Book, the Minister hasoalted a response in
this matter, and an outline of written submission28 February 2008.

At the hearing before the Court, the applicant huasbrelied on the
written material that had been given to the Cotirhéave given you
everything in written”). The applicant husbandteththat he was
dissatisfied with the Tribunal’'s decision and walitgistice”.

Ground One — “Well-founded fear” and “refugee”

19.

20.

The applicant’s first stated ground in the amenaplication appears
to put forward three complaints about the TribundEcision.

The first is that the Tribunal “misapplied” the m&ag of the term
“well-founded fear” and the term “refugee” by adogt “an unduly
harsh approach”.

Ground — Application of well-founded fear

21.

As Mr Potts submits, in my view correctly, the Tmial's decision did
not turn upon any misapplication of the meaning“wéll-founded
fear” or the notion of “refugee” as it is undersdgoursuant to the UN
Convention Relating to the Status of Refugees. playn reading of
the Tribunal’'s decision record reveals that thebdmial rejected the
applicants’ claims because of the adverse view thabok of the
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applicant husband’s evidence. On what is befoeeGburt now, this
finding was open to the Tribunal as the finder attf including
findings of fact on credibility Re Minister for Immigration and
Multicultural Affairs; Ex Parte Durairajasinghar(2000) 168 ALR 407
(at [67], per McHugh J).

22. Further, the Tribunal gave reasons for the adveise that it took of
the applicant husband’s claims and these are deuilh
comprehensively in the Tribunal’'s analysis. | aainsee error in this
regard given the Tribunal's decision did not turm cany
misunderstanding or misapplication of the meanihgwell-founded
fear of persecution”, nor any misunderstanding had tefinition of
“refugee” (as it is said to be contained in Artid¢l&(2) of the Refugees
Convention).

Ground — Manner of Tribunal’s questioning

23. The second complaint appears to be a criticisnheftay the Tribunal
guestioned the applicant husband at the hearirige cbmplaint being
that the questioning was allegedly designed to goon why the
applicant wife would be harmed, rather than “adsires as to the
motive”.

24. | agree with Mr Potts that the lengthy stated palérs to this
complaint do not assist in understanding exacthatwhe applicants
complain about. | nonetheless considered theviatig.

25. First, | note that if this is a complaint about wiaccurred at the
hearing before the Tribunal, then the applicanteeh#ot provided any
evidence to the Court, for example, by way of tcaips, for what they
say occurred at the hearing. The only accountrbédfte Court is that
contained in the Tribunal’s decision record (CB6B20 CB 88.7).
There is nothing in this account to justify any qamt about the
manner in which the Tribunal questioned, or dedth woth applicants
such as to reveal jurisdictional error on its part.

26. Second, that the Tribunal is alleged to have “agldbst line designed to
establish the harm from the perspective of theieapl ...”. That is,
designed to achieve a particular outcome. This thay be understood
as a complaint that the Tribunal acted in bad faith
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27. It is established that an allegation of bad fawthpias, on the part of
the Tribunal must be distinctly made and clearlgven SZHPD v
Minister for Immigration and Citizenshi2007] FCA 157 (SZHPD)
at [22]). Itis a rare and exceptional case wheas can be discerned
from the reasons for decision alor&AA v Minister for Immigration
and Multicultural and Indigenous Affaif2002] FCA 668 (SCAA) at
[38], per von Doussa J). There is no evidencerbdfoe Court now to
establish that the Tribunal acted in bad faithywih bias, in relation to
the decision under reviewRé Refugee Review Tribunal; Ex parte H
(2001) 179 ALR 425 Ex parte H), Minister for Immigration
Multicultural Affairs v Jia (2001) 205 CLR 157 (ia"), SBBS v
Minister for Immigration and Multicultural and Ingenous Affairs
(2002) 194 ALR 749; [2002] FCAFC 361 3SBB%), Minister for
Immigration and Multicultural and Indigenous Affair SBAN2002]
FCAFC 431 (‘SBAN), VFAB v Minister for Immigration and
Multicultural and Indigenous Affair§2003) 131 FCR 102 YFAB)).
With regard to relevant authorities, | cannot séattany such
complaint would succeed.

Ground — The applicant wife as the “main applicant”

28. The third complaint is that the Tribunal “made aigdictional error
when it made mistake (sic) in understanding the levltase”. The
applicants’ complaint is that the Tribunal shoulavé considered the
applicant wife as the “main applicant”, and shodde considered her
claims in the context of her belonging to a sogralup, that of “forced
prostitution”.

29. The Minister’'s response to this complaint (the Unal's alleged
failure to have dealt with the applicants’ claims @ow said to be
restated in the application before the Court) hat given the manner,
that is the basis, in which each of the applicapislied for protection
visas then the Tribunal was not able to deal vhth dpplicant wife in
the manner as now put forward by the amended atjlic

30. Mr Potts referred the Court tdNAEA of 2002 v Minister for
Immigration and Multicultural and Indigenous Affaj2003] FCA 341
(“NAEA of 2002. In that case, Gyles J considered a matter a/laer
husband and wife had made applications for praieatisas and where
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31.

32.

the husband had put forward claims to refugee ptiote and the wife
made an application for a protection visa as a neznob his family.

These applications were refused and subsequerdlyhtisband and
wife applied for review of the delegate’s decisitm the Refugee
Review Tribunal. The husband then died. The Th#bureceived

submissions from the solicitor for the applicanfenvadvising of the
death of the husband and putting forward a claimpimtection on

behalf of the applicant wife, that is, refugee migiin her own right.
The Tribunal then proceeded to a hearing with thaieant wife and

heard evidence as to the fears that she had cfqeisn upon return to
her home country. Ultimately, the Tribunal decidbdt it had “no

jurisdiction to hear the application for review&és[1]-[10] ofNAEA of

2002. The Court noted that by the time of the Tridisndecision,

s.36 of the Act had been amended ([11]), and thevigions of

cl.866.21 in Schedule 2 to the Regulations ([12[Jhose provisions
referred to by his Honour continue to be in forod are relevant to the
matter before the Court now.)

In NAEA of 2002the Court found at [14]:

“In the present case, it is quite plain that the papant

deliberately applied for a protection visa on thasls that she
was a family member of her husband claimant andmber own

right. There is a fundamental difference betwd®n tivo bases
for a protection visa. In my opinion, the Act ahé Regulations
require separate and specific applications for ea¢hwould not
be open for the Tribunal to grant a protection visaa person
who had applied as a family member on the basistttz person
was a refugee. | agree with the reasoning of Kednyn

V120/00Aat [59].”

In V120/00A v Minister for Immigration and Multiculalr and
Indigenous Affairg2002) 116 FCR 576 {120/00A), Kenny J held:

“56. In the present case, it was the deceased ahthe time of
application, sought a Protection (Class AZ) visad amho
made the specific claims under the Refugees Cadowent
His wife and children made application for protectivisas
solely as members of his family.

57. This is made clear by the different versiond~ofm 866
completed by the deceased and his family. Theadede
completed a Form 866 entitled ‘Application for gopéicant
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who wishes to submit their own claims to be a reéug His
wife and children completed applications entitled
‘Application for a member of the family unit’, whicarried
the following notation: ‘This part is for a membef the
family unit of who does NOT have their own claim$gé¢ a
refugee, but is included in this application. Tdeceased
and his family completed their 866 forms substdigtian
accordance with the instructions on them, and nestjan
arises about the validity of their applications ... .

58. As the respondent’s delegate held that theadsszkewas ‘not
a person to whom Australia has protection obligasio
under the Refugees Convention’, it followed thaé th
delegate found that none of the deceased’s famgiy thre
criterion set out in cl 866.222(b) of the Sch 2 tbk
Regulations. It was this decision that the deceas®l his
family challenged on review. Was it open to thiedimal to
decide the review application as if each living kgadion
had made an application for a Protection (Class #ign?

59. As the Full Court of this Court noted lin at 535, the Act
‘places great emphasis on the need for a visa agptito
complete a prescribed application form’. The Reagahs
do not, so it seems to me, permit the Tribunalre¢attthe
applicants as if they had each sought a Protec{iGlass
AZ) visa in her or his own right. As we have sdbe,
Regulations prescribed the application to be mageab
family member of an applicant for a Protection (€daAZ)
visa. This is the form that the applicants congaléet

33. Mr Potts also relied on what was said by a Full €auDranichnikov
v Minister for Immigration and Multicultural Affasr(2001) 109 FCR
397 which held that (a prior version of) s.48Aloé tAct provides that a
person who had applied as a “secondary” applictrdt is, as a
member of the family unit, was not precluded fromdding a fresh
application for a protection visa as a “primary’papant, given that the
bar existing in s.48A to lodging a second protectusa application
(without the bar being lifted pursuant to s.48Byl diot apply to a
person who had applied as a family member, andnioacpplied as a
refugee in their own right. Mr Potts submittedtttidas also supports
(certainly by inference) what was expressedNIAEA of 2002and
V120/00A
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34. In the case currently before the Court, the apptidcausband applied
for a protection visa on the basis of being “anliappt who wishes to
submit their own claims to be a refugee” (see CB 1Phe applicant
wife applied as a member of his family unit. At @B is reproduced
her application for a protection visa. | note artcular what is set out
at CB 24.1:

“This part is for a member of the family unit whoes NOT have
their own claims to be a refugee, but is included this
application.

If you DO have your own claims to be a refugee, plete a
Part C instead.”

(“Part C” is a reference to the type of application that part of the
documentary forms available for use by applicaotgpfotection visas,
filled out by the applicant husband. “Part D" tek to what the
applicant wife filled out and is the relevant heegdin the document
reproduced at CB 24.)

35. Mr Potts’ submission was that, based on the autbsriwhich the
Minister says bind this Court, and on the Act amdwv stands, there
was no obligation on the Tribunal (or indeed antitiement by the
applicant wife), to deal with the applicant wif@pplication other than
as an application for a protection visa as a merab#re family unit of
the applicant husband. The Minister's answer fioeee to the
applicants’ complaint now, that the Tribunal sholié/e considered the
applicant wife as the “main applicant” and consedeher claims to be
a refugee, is that the Tribunal was not able tattiiee applicant wife in
that way.

36. The alternative submission was that, in any evém, Tribunal had
dealt with the substance of what was said to beap@icant wife’s
claims. (See the Tribunal’'s analysis at CB 91[a&]s‘ the applicant
wife's claims arose from the same facts as her dngb claims and
since she relied on her husband’s evidence, thifai also rejects the
applicant wife’s claims ... . As no other claims wenade by the
applicants, the Tribunal finds that there is nol relaance that the
applicants will face serious harm if they returnindia now or in the
reasonably foreseeable future.”)
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37.

38.

39.

| agree with Mr Potts that in applying what wasdsaiNAEA of 2002
and the reasoning iM120/00A to the circumstances of this case that
the Tribunal (in answer to the complaint as madeheyapplicants in
the amended application) was not obliged to de#h wie applicant
wife’s claims in the way put forward by the apphtsnow. | follow
what was said in those cases and apply what wastkare to the
circumstances before the Court now.

| note in particular the similarity in the applicais made by the
husband and wife respectively NAEA of 2002and in the case
currently before the Court. That is, the applicansband made an
application using a “Part C Form” putting forwang bwn claims to be
a refugee. The applicant wife put forward herakias being the
member of the family unit of a person who has putward their own
claims to be a refugee. While the applicant hudh@massed away while
the matter was before the TribunalNAEA of 2002and this can be
distinguished from the circumstance in the curiage, this does not
alter the circumstance that the reasoning of thertin NAEA of 2002
(and inVV120/00A relied on the distinction between the two diffare
sets of criteria relevant to the applications ofleaf the applicant
husbands and each of the applicant wives. Diffegenin criteria
arising from the different basis on which eachhaf applicant husband,
and applicant wife, respectively, applied for pobien visas. As
Mr Potts helpfully described it in submissions befdhe Court, two
separate and distinct “doors” leading into the fndocontaining
protection visas.

Section 36 of the Act is as follows:
“(1) There is a class of visas to be known as prtb@ visas.
(2) A criterion for a protection visa is that tla@plicant for the
visa is:

(@) a non-citizen in Australia to whom the Ministisr
satisfied Australia has protection obligations untee
Refugees Convention as amended by the Refugees
Protocol; or

(b) a non-citizen in Australia who is the spouse ar
dependant of a non-citizen who:
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() is mentioned in paragraph (a); and
(i holds a protection visa.”

40. Clause 866.21 (“Criteria to be satisfied at time apfplication”) of
Schedule 2 to the Regulations provides as follows:

“866.211 The applicant claims to be a person whoustflia
has protection obligations under the Refugees

Convention and:

(@) makes specific claims under the Refugees
Convention; or

(b) claims to be a member of the same family wit a
a person (thelaimant) who:

(i) has made specific claims under the Refugees
Convention; and

(i) is an applicant for a Protection (Class XA)
visa.”

41. The criteria to be satisfied at time of decisioayides, amongst others:
“866.22 Criteriato be satisfied at time of decision

866.221 The Minister is satisfied that the apgolicis a person
to Australia has protection obligations under the

Refugees Convention.

866.222 In the case of an applicant referred io
paragraph 866.211(b):

(@) the Minister is satisfied that the applicantas
member of the same family unit as a claimant
referred to in that paragraph; and

(b) that claimant has been granted a Protection
(Class XA) visa.”

42. In the case currently before the Court, | agred Wit Potts that it is an
answer to the applicants’ complaint as stated ie #mended
application that the Tribunal was not obliged (dd#ion — not able —
see further below) to consider the applicant witdegms in the manner
as asserted in the amended application. The ampliusband applied
for a protection visa. In his application for afaction visa he stated
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43.

44.

45.

that he was submitting his own claims to be a reéugThe applicant
wife’s application for a protection visa statedttBhe did not have her
own claims to be a refugee but was included as mbwe of her
husband’s family unit and depended on the outcanmésaapplication.

Based on the authorities to which this Court haenbeferred, and the
reasoning contained in those authorities, | agriéle Mr Potts that the
applicant wife had no entitlement to have her ctamhealt with other
than in accordance with the criteria relevant ® dipplication she had
made. Section 36(2)(b) of the Act provides thatraerion for a
protection visa, as an alternative to the critesehout in s.36(2)(a) of
the Act, is that the person is, relevantly, theusgoof a person who has
applied for a protection visa, and in respect obmhthe Minister is
satisfied that Australia has protection obligatiamsler the Refugees
Convention, and holds such a protection visa. Tileunal therefore
was not required to consider the applicant wiféhas‘main applicant”,
nor to consider her claims as if she were.

| agree with Mr Potts that there is a fundameniféience between the
two sets of bases on which a protection visa magg@ied for, and
granted. One is as an applicant who has refugemglin their own
right, and the other, quite distinctly, an applicamo has no refugee
claims in their own right, but applies only as anmber of the first
applicant’s family. In the case currently befdne Court the applicant
wife clearly applied on that basis, and not on blasis that she had
refugee claims in her own right. As was said byeSy inNAEA of
2002 the Act and Regulations require separate and specif
applications for each. It would not be open to Thbunal to grant a
protection visa to a person who had applied asralyfanember on the
basis that that person was a refugee.

Noting also that in the case before Gyles J theliapg wife
subsequently put forward in writing to the Triburnedr own separate
claims to be a refugee. A parallel can be drawth Wie case currently
before the Court. In the present case, at tharigebefore the Tribunal
(based on the Tribunal’s own account of what o@mliat the hearing
see CB 88.4 — “Applicant Wife” — where the applicanfe said that:
“her life was in danger”), although she relied omr thusband’s
evidence in support of this claim, nonetheless tlgld be seen as a

SZLGF & Anor v Minister for Immigration & Anor [208] FMCA 254 Reasons for Judgment: Page 13



46.

47.

48.

49.

50.

claim that the applicant wife was a refugee indwn right, and at that
subsequent time pressing her claims in this regartis is a direct
parallel with what occurred INAEA of 200ZandV120/00A.

The applicants’ complaint, as stated as part ofumggoone in the
amended application therefore, on the application relevant
authorities, does not succeed.

The Tribunal therefore was required to deal wita #pplicant wife’s
application for a protection visa on the basis g was a member of
the family unit of the applicant husband, thatatevantly, his spouse
and to consider, in relation to her application,etiter the applicant
husband could be granted a protection visa on #sg&slihat he came
within the Convention definition of “refugee”. Dog the hearing
before the Court | raised with Mr Potts the concrat the Tribunal
had not addressed itself to this relevant statuf@anyd regulatory)
criterion in relation to the applicant wife.

In contrast to the delegate, the Tribunal appeatsanhave understood
the relevant criteria against which the applicante'w claims to a
protection visa were to be assessed.

The delegate’s decision record is set out at CRBBZB 38. The
delegate specifically addressed his mind to thevesit situation of the
applicant wife and found that she was the spous¢hefapplicant
husband, and therefore met the relevant regulattefnition of
“member of the family unit”. Having found that taeplicant husband
was not a person to whom Australia had protectibligations under
the Refugees Convention, and therefore refusingapication for a
protection visa (see CB 38.2), the delegate tharetlihis mind to the
applicant wife and found that, as the applicantbhnsl had not been
granted a protection visa, the applicant wife tfeee could not meet
the prescribed criterion relevant to her set odtlause 866.222 of the
Migration Regulations” (plainly also in referenae $.36(2)(b) of the
Act). The applicant wife’s application for a proten visa was
therefore refused on this basis.

The Tribunal however did not address the relevatdron in relation
to the applicant wife. Contrary to the applicardassertions in the
amended application (and written submissions), Tmdunal did
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51.

52.

53.

SZLGF & Anor v Minister for Immigration & Anor [208] FMCA 254

address the applicant wife’s claims as if she haglied for a
protection visa with refugee claims in her own tigifhe Tribunal’s
analysis in relation to the applicant wife is set @ this regard at
CB 91.3. The Tribunal found that the “applicanfeid claims arose
from the same facts as her husband’s claims”.

At the hearing (see CB 88.5), the applicant wifairgy claimed that

although she relied on her husband’s evidence,statsought shelter
in Australia because her life was in danger, tling Bad been under
mental torture (along with her husband), and thahe went back to
India “they would not leave her” (in context, plgima reference to

those whom the applicant husband had said hadreahthe applicant
wife for the purposes of prostitution). When reactontext with the

Tribunal’'s analysis at CB 91, this plainly showsttlhe Tribunal did

consider the applicant wife’s subsequently madensddo be a refugee
in her own right.

On the authorities referred to above, the Tribumas not entitled to
proceed in this way. Importantly, however, theblinal does not
appear to have directed its mind to the relevatgravn relating to the
resolution of the applicant wife’s application far protection visa,
namely, whether she was a member of the family pérgson who had
been granted a protection visa because the releeargion maker had
been satisfied that that applicant, in effect, nie¢ Convention
definition of “refugee”. In my view, had the Tribal properly

addressed this criterion in its analysis, then itbstanding that it also
sought to consider the applicant wife as a refudaenant in her own
right, jurisdictional error may have been avoided.

However, the Tribunal did not address the critaeéevant to the
disposition of the applicant wife’s applicationSection 36(2)(b) of the
Act and cll.866.211(b) and 866.222 of Schedule theoRegulations.)
In that sense, the Tribunal has committed jurisaial error in the way
in which it resolved the application of the apptitavife. The Tribunal
does not appear to have turned its mind to thevaateconsideration,
that is, the relevant criterion, in relation to thgplicant wife. In this
sense, the stated ground two (albeit, not as péatised) would
succeed in relation to the applicant wife, in thia¢ Tribunal did
identify the wrong issue in relation to the appficavife by asking
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itself the wrong question as to the relevant aotethat it should apply

in the determination of the application she had enaBurther, in that

consideration it failed to consider the relevastes, namely, that she
was a spouse, and failed to address whether tHeamphusband had,

or had not, been granted a protection visa.

54. Mr Potts submitted that, notwithstanding that thréodnal may have
sought to deal with the applicant wife’s claims e basis of her
having made claims to be a refugee in her own righits conclusion
the Tribunal did refer to ss.36(2)(a) and 36(2)(bge CB 91.7 —
“Conclusions”). In that away, he submitted, thatwithstanding what
appears earlier, it did address the relevant lggyvgl provision, and that
the Tribunal’s decision, ultimately in terms of @snclusion, could be
read as saying that the applicant husband did atatfyg the criterion
set out in s.36(2)(a), and the applicant wife didl satisfy the criterion
as set out in s.36(2)(b).

55. | do not agree with this submission. The TribundConclusion” in
my view is formulaic in presentation. When the fClusion” is read
in context with what plainly precedes it, the Tmiali did deal with the
applicant wife as if she was a refugee claimanthén own right.
Further, and importantly, the wording of the “Cargibn” does not
distinguish between the two applicants and theeckfit criteria
relevant to each. The Tribunal states that it:rfeé satisfied that the
applicants are persons to whom Australia has pioteobligations”.
It then states: “the applicants do not satisfy thiéeria set out in
s.36(2)(a) for a protection visa.” This was thkevant criteria for the
applicant husband, but not the applicant wifethén continues: “Nor
can they satisfy the alternative criterion in s23@{) of the Act.” This
was the relevant criterion for the applicant wifgt Inot the applicant
husband.

56. | am not satisfied that the wording of the “Conams, nor when it is
read in context, represents an understanding, @paihcation of, the
different criteria relevant to each of the applicamusband and
applicant wife. A distinction, it must be said, iath would have been
apparent to the Tribunal had it properly read tbkeghate’s decision,
which after all was the decision which it was reqdito review. That
the applicant husband disownkis refugee claims before the delegate
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57.

did not alter the situation that in respect to deeision under review
the applicant wife had applied for, and been refuseprotection visa
on the basis of her membership of the applicanbdwnd’'s family and
not as a refugee in her own right.

In respect to the applicant wife the Tribunal dat apply the relevant
criteria and this reveals jurisdictional error is decision relating to
her. But not in the separate decision (albeit @oed in the one
record) relevant to the applicant husband.

Ground Two — Failure to Consider Relocation

58.

59.

As patrticularised, the stated ground two assedsttie Tribunal failed
to consider the reasonableness of relocation, gikkahthe applicant
wife was: “known as a prostitute” and “she woulcdathe same
problems” elsewhere in India. As particularisdds tground does not
succeed.

The Tribunal rejected the applicant husband’s ddai@nd for that
matter, the applicant wife’s claims to be a refugdsch were based on
her husband’s evidence to the Tribunal (see CB &8d CB 91.3)),

because the Tribunal found that the applicant huglveas not truthful
in his evidence. It rejected his claims to feamh# he was to return
to India in the reasonably foreseeable future amlthsis. Plainly, the
issue of relocation would only become relevant he fribunal’s

consideration if the Tribunal had found that theses a well-founded
fear of persecution for a Convention reason in dpplicant's home
area. The Tribunal made no such finding, and a,sthere was
therefore no requirement for it to consider theéssf relocation.

Ground Three — Denial of Procedural Fairness

60.

61.

The third ground in the amended application assartdenial of
procedural fairness because the Tribunal member saas to have
formed: “the view about the applicant’s status beftearing” (in
context this is a reference to the applicant hudpan

On its face, | saw this as an assertion that thtsumal’s decision was
affected by bias, or that the Tribunal acted withd bfaith. The
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62.

63.

64.

65.

complaint that the Tribunal formed a view about #pplicant’s case
before the hearing would infer that the complagthat the Tribunal
did not bring an open mind to the considerationtleé applicant
husband’s claims at least from some time priorhi lhearing that it
conducted with him.

| note relevant authorities in relation to bias gevapprehension of
bias), and bad faith, set out abov84HPD SCAA Ex parte H Jia,
SBBS SBAN VFAB). | cannot discern from the material that hasnbee
put before the Court that any of the relevant téstestablish bias,
apprehension of bias, or bad faith can be made out.

The ground also refers generally to a denial otedoral fairness. To
the extent that this may be a reference to suckaldeayond the claim

of bias, and a claim of a lack of procedural fagsat general law, |
note that this is a case to which s.422B of the &mplies to make

Division 4 of Part 7 (as it existed prior to thMigration Amendment
(Review Provisions) Act 2007Cth) which came into effect on
29 June 2007) the exhaustive statement of the algustice hearing

rule for the purposes of this casMliifister for Immigration and

Multicultural Affairs v Lay Lat(2006) 151 FCR 214; [2006] FCAFC
61 at [59]-[67],SZCIJ v Minister for Immigration and Multicultural
Affairs [2006] FCAFC 62 at [8]SZFDE v Minister for Immigration

and Citizenshig2007) 237 ALR 64; [2007] HCA 35 at [48]).

In that regard, | note that the Tribunal did seridtter to the applicant
husband pursuant to s.424A of the Act seeking ¢msrsents on certain
information relating to his travel movements, ahé timing of his

application for a protection visa, and indeed ev@movided the

opportunity to the applicant husband to provideitathl information

pursuant to s.424 of the Act relating to his ediocal and employment
background and family composition (see CB 47 to 48R The

applicant husband did not respond to this lettat,ib any event the
Tribunal proceeded to conduct a hearing even thoaghMr Potts
correctly submits, it could have proceeded purstarg.424C of the
Act and not done so.

For the purposes of s.425 of the Act, both apptEavere invited to a
hearing, both attended, and both were given theortpity to give
evidence and make submissions in support of tipglication.
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66.

67.

68.

69.

Nor can | see any error in relation to the applidarsband as it could
arise from what the High Court said i8ZBEL v Minister for
Immigration and Multicultural and Indigenous Affaif2006) 228 CLR
152; [2006] HCA 63 (SZBEL).

In his evidence to the Tribunal (the Tribunal’'s @act is not challenged
by the applicants now), the applicant husband tteddTribunal that his
then migration agent had made a “mistake” and wiestenformation
had been given to the first respondent was “inotireand the
applicant husband raised a new set of claims ferfitist time before
the Tribunal. In relation to the applicant husb#nerefore, it is clear
that, as Mr Potts submits, he would have understbatithe Tribunal
was starting “afresh”, and could not have assunted &ny of the
determinative issues before the delegate wouldtifgefor him the
issues that arose in relation to the decisiSZJUB v Minister for
Immigration and Citizenshif2007] FCA 1486 at [16] and [21]).

In any event, the determinative issue in relationthie applicant
husband in the disposition of the application friew was his lack of
credibility before the Tribunal. The only accowiftwhat occurred at
the hearing that has been put before the Court,ishtne Tribunal’s
own account, shows very clearly that the Triburplasely raised this
issue with the applicant husband. Following a neimbf instances
where, in my view, the Tribunal sufficiently indiea (with reference
to SZBELat [47]) its concerns with the applicant husbarelglence
(see CB 84.4, CB 84.8, CB 85.2, CB 85.9, CB 86if7)ultimately

squarely raised with the applicant husband its eors about the
credibility of his evidence. See CB 86.8, and nudtiely, CB 87.6
where the Tribunal stated:

“The Tribunal noted its concerns with the applicati.... These
concerns may cause the Tribunal to find that thgliapnt is not
truthful in his claims.”

In relation to the applicant wife, the determinativssue in the
Tribunal’s mind was that the applicant wife hade®lon her husband’s
evidence (CB 88.5), and that because the Tribumald that evidence
not to be credible, it rejected her refugee claamswell. It appears
from what is before the Court that the applicarfewvas present at the
hearing (CB 56.4 and CB 88.4), and therefore wcude been on
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70.

71.

72.

notice as to the Tribunal’s view of the applicansband’s credibility.
Noting of course that in relation to the applicafe the relevant issue
(given what | have already set out above) was vdresihe was a
member of the family unit of a person who had beganted a
protection visa. Plainly, following the delegatetecision, the
applicant wife would have been on notice of thsues which should
have been the determinative issue in relation toadpgplication for a
protection visa. (That it was not is already théjsct of the finding
above of jurisdictional error in the Tribunal’s @&@on on the applicant
wife’s application.)

On what is before the Court now, | cannot see tbfrence to any
other part of Division 4 of Part 7, as it existedtlae relevant time,
would reveal jurisdictional error on the part oethribunal. Noting

also in this regard that the applicants were imvite a hearing before
the Tribunal by letter dated 14 June 2007 (CB 46B046). This letter
invited the applicants to a hearing scheduled odulyt 2007. On the
material before the Court (and this is not dispubgdthe applicants
now) the Tribunal’s letter did comply with the reéat provisions set
out in ss.425 and 425A of the Act. For the purpasies.425A of the
Act, the letter was sent by one of the methods ipdcin s.441A

(namely, s.441A(4)). For the purposes of s.425A{@ontained a
statement to the effect of s.426A of the Act. Moe purposes of
S.425A(3), bearing in mind the provisions contaimes.441C(4) and
reg.4.35D of the Regulations, the prescribed pewbdiotice was

given.

| note that the applicant husband had sought aouadnent of the
hearing, and the hearing was rescheduled for 362007, at which
time both applicants attended. Plainly, the Tradusgreed to exercise
its power (pursuant to s.427 of the Act) to adjothha hearing date.
| note that this was done at the specific requdsthe applicant
husband (and in context, on behalf of the applicaifi¢). In these
circumstances, no error is revealed (S82EFM v Minister for
Immigration and Multicultural and Indigenous Affaf2006] FCA 78,
per Bennett J).

| also note that the Tribunal properly gave theliappt wife the
opportunity for a further adjournment at the hegqugiven that she had
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indicated to the Tribunal that she was not feeliredl. But given that
the applicant wife told the Tribunal (CB 88.5) thelte had nothing
further to add to that which her applicant husbdwad put to the
Tribunal, that it was plainly open to the Tribunalh those
circumstances, to proceed to make a decision witlpoaviding a
further opportunity to the applicant wife to atteaitca further hearing.

Ground Three — Particulars

73.

74.

75.

The particulars to ground three in the amendediegimn appear to
raise a separate complaint to that stated in thengt. The particulars
assert that the applicant husband had a very bimkiowledge of
English and that for this reason he could not ustded the issues that
arose at the time of the hearing.

Taking the applicants’ complaint on its face astesta while the
applicant husband may have had “very limited knolgk of English”
at the time of the hearing it is clear that annorteter in the Gujarati
language was provided at the hearing as requesgtdteapplicant (see
CB 55.7 and CB 56.7; see also CB 82.6). In thesemstances, there
Is nothing before the Court to show that the a@plichusband’s very
limited knowledge of English would have preventedn hfrom
understanding the relevant issues.

Although not expressed as such, and certainly the¥eno particulars
in support, it may be that the applicants are sgepto complain about
the level of interpretation provided by the intefer before the
Tribunal. Whether this issue is considered asllagation of a breach
of s.425 of the Act, that is, that the applicantsweot able to give
evidence and present arguments, or even whetlgerstiviewed as an
allegation of a denial of procedural fairness ategal law, then with
reference to relevant authorities there is no ewideput before the
Court to reveal that the applicant husband was alde to give
evidence and present arguments, or that there suete errors in the
standard of interpretation such that there wasilaréato provide an
adequate level of interpreting at the hearing {dabzar v Minister for
Immigration and Multicultural Affaird2000] FCA 1759; (2000) 183
ALR 188, Xiao v Minister for Immigration and Multicultural fRairs
[2000] FCA 1472,Appellant P119/2002 v Minister for Immigration
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76.

17.

and Multicultural and Indigenous Affaif2003] FCAFC 230Perera v
Minister for Immigration and Multicultural AffairEl999] FCA 507).

The only account of what occurred at the hearinigoefore the Court,
that is, the Tribunal’'s own account, does not reteat the applicant
husband was prevented from giving his evidence amaking

submissions. Nor that the level of interpretatmwas inadequate.
There is nothing in the material to show that tppli@ant husband, or
for that matter the applicant wife, complained &abthe level of

interpretation either during the hearing, or in thee that was
available to them to do so following the hearing {2ly 2007) until
the handing down of the Tribunal’'s decision on 2@gAst 2007.

This complaint does not succeed.

Summary

78.

79.

The applicant husband had applied for a protectisa on the basis
that he had refugee claims in his own right. Udtiely, the applicant
husband put a new set of claims before the Tribahalhearing which
the Tribunal conducted with him. On the materigfidoe the Court, the
Tribunal considered the applicant husband’s clamd, because of the
adverse view that it formed of his credibility asminess, rejected
these claims, and found that he was not a persahoon Australia had

protection obligations. In effect, this was a fimgl that the applicant
husband did not satisfy the criterion set out B6&)(a) of the Act.

For the reasons set out above, | cannot discersdjational error in

the Tribunal's decision record as it relates to decision on the

application for a protection visa made by the agguit husband.

The applicant wife also applied for a protectiosavi She did so on a
basis separate to that of her husband. Namelylisheot put forward
claims to be a refugee in her own right in her magpion for a
protection visa, but applied as the member of tamily of the
applicant husband. For the reasons set out alofiad that the
Tribunal did not deal with the applicant wife’s iolaconsistent with
the basis on which the application for a protectitsa was made by
her. It did not assess the applicant wife’s cl&na protection visa as
against the relevant criterion applicable to hetegithe basis of her
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application. For the reasons set out above, thieuiial’s decision
record, insofar as it relates to the decision mideelation to the
applicant wife, does reveal jurisdictional errortba Tribunal’s part.

Conclusion — Applicant Husband

80. The Tribunal made two decisions, albeit presentethé one record.
Given that | cannot discern jurisdictional errortie decision relating
to the applicant husband, the application madeibytb this Court is
accordingly dismissed.

Applicant Wife — Relief Sought

81. The Tribunal also made a decision in relation te #pplicant wife.
Given that this decision is affected by jurisdiotb error, | considered
whether the relief sought by the applicant wifeldtidoe granted.

82. It is well established that the relief that the laggmt wife seeks is
discretionary. Mr Potts submitted that in the éwdra finding that the
Tribunal’'s decision as it related to the applicdmitsband did not
contain jurisdictional error, and the applicatian the Court by the
applicant husband be dismissed, then if jurisdmaicerror was found
in relation to the decision relating to the appticavife, then granting
the relief that she seeks by sending the mattek tzathe Tribunal for
reconsideration would lead to her application beftre Tribunal in
any event, inevitably having to fail. The reasoeing that her
application is wholly dependent upon there beingh@mber of her
family unit who is found to have been a refugeed antitled to a
protection visa, and granted a protection visathat basis. | agree
with Mr Potts’ submission that it would serve naase for this Court
to grant the relief sought by the applicant wife.

83. If the matter of the applicant wife’s applicatioren® returned to the
Tribunal it would inevitably fail because, giveratishe applied on the
basis of being a member of a family unit of a perado had applied
for a protection visa solely on the basis of havieiygee claims in his
own right, given that the applicant husband has lmktermined as a
person to whom Australia does not owe protectidigabons, that is, a
person who does not have a protection visa, andrsalictional error
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Is apparent in that decision, then the applicarfe wannot possibly
succeed before the Tribunal in meeting this necgsséerion relevant
to the disposition of her application. On thatibaiswould be futile of
this Court to send back to the Tribunal the applicgife’s matter.

Conclusion — Applicant Wife

84. On that basis | decline to grant the relief soughthe applicant wife.

85. Accordingly, I will make orders dismissing the apaption to the Court
made by the applicant wife.

| certify that the preceding eighty-five 85) paragraphs are a true copy of
the reasons for judgment of Nicholls FM

Associate: A Douglas-Baker

Date: 19 March 2008
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