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ORDERS

(1) The application made on 18 October 2007, and aniende
21 January 2008, is dismissed.

(2) Applicants SZIUY and SZIWU pay the first respondemosts set in
the amount of $7,500.

(3) Within seven (7) days, the first respondent’s s#alis write to the
applicants, SZIUY and SZIWU, in relation to the @ed order, and

notify them of rule 16.05 of thEederal Magistrates Court Rules 2001
(Cth).

SZLND & Ors v Minister for Immigration & Anor [20Q&MCA 1047 Cover sheet and Orders: Page 3



FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 3243 of 2007

SZLND, SZIUY, SZIWU
Applicants

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application made under thigration Act 1958 (Cth)
(“the Act”) on 18 October 2007, and amended on &fuary 2008,
seeking review of the decision of the Refugee ReviEibunal
(“the Tribunal”) signed on 4 September 2007, anddeal down on
25 September 2007, which affirmed the decision olekegate of the
respondent Minister to refuse to grant protectimas to the applicant,
SZLND.

2. In respect of applicants, SZIUY and SZIWU, the Tinkl found that it
did not have jurisdiction to consider their appiicas.
Background

3. The respondent has filed two bundles of relevamudents in these
proceedings (the Court Book (“CB”) and the Suppletagy Court
Book (“SCB")), from which the following can be demed.
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The applicants before the Court are son (“the appt’ — “SZLND”),
father (“the applicant father” — “SZIUY”), and mah (“the applicant
mother” — “SZIWU"). They are all citizens of Indasia, of Chinese
ethnicity, and of Christian faith.

On 19 April 2007 they all applied for protections&s (application
reproduced at CB1 to CB 36). The applicant was fngnary
applicant, who submitted his own claims to be age€&. The applicant
father and applicant mother each made their agpita on the basis
of their membership of their son’s family unit.

Although the applicant was born in Australia (asdcurrently four

years of age) he claimed to fear persecution ifwege to go to

Indonesia, based on what was said to be the treatofeChinese

Christians in Indonesia. His claims, to a large,paere based on what
was said to have occurred to his parents (partigulais father) while

they were in Indonesia, and what was generally gaidbe the

discrimination, harassment, and threats made toe3ki Christians in
Indonesia.

The applicant father arrived in Australia on 13 M#96 (SCB 82). He
applied for a protection visa on 2 September 136H 69). He put
forward claims to be a refugee in his own righttbat occasion. This
application was refused. He then sought reviewhieyTtribunal, which
was unsuccessful. He also unsuccessfully sougatvietion by the
then Minister in 2004 (SCB 69 to SCB 149).

The applicant mother arrived in Australia on 3 ME3R8 (SCB 26).

She applied for a protection visa in her own right7 May 1998. This
application was made in conjunction with her thersbband (not the
applicant father) (SCB 1). This application wasuseid. She sought
review by the Tribunal and this was also unsuccés&3CB 1 to

SCB 68).

The Delegate

9.

In relation to the application of 19 April 2007 etliirst respondent’s
Department wrote to the applicants on 7 May 200fifying them that

as the applicant father and the applicant mother Unasuccessfully
applied for protection visas previously, their apgtions as members
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of their son’s family unit were “invalid” pursuamd s.48 of the Act
(CB 37 to CB 38). The applicant’s application, howe proceeded to
assessment.

10. On 22 May 2007, the applicant’'s application forratpction visa was
refused (CB 39 to CB 49). Independent country imi@tiion available
to the delegate caused her to accept that theChmieese riots did
occur in some parts of Indonesia in 1998, andtthathas caused some
ethnic Chinese in Indonesia to have a subjectigr t# harm as
Chinese Indonesians. However, in reliance on otineependent
country information before her, she could not bésfad that the
applicant had: “an objective fear of persecutiontlo@ basis of race
should he reside in Indonesia” (see, in particuld,49.3) and “on the
basis of being Christian” (CB 49.5).

The Tribunal

11. On 18 June 2007 all three applicants sought revogvihe Tribunal
(CB 50 to CB 53).

12. | should just note that it is a somewhat absurdbnahat a three-year-
old child (the applicant was three and a quartary®eld at that time)
would have the comprehension or capacity necessahave made
such an application for review. Nor, for that matteat he could have
made the application for a protection visa over aanths earlier.

13. Nonetheless, the application is clearly expressedaaing been made
by the applicant as “Applicant 17, and his fathexdamother as
“Applicant 2" and “Applicant 3" respectively (CB »0While it may be
something of a fiction that the applicant actualiyned the application
for review (CB 53), (the Court does not profess argertise in hand
writing recognition), nonetheless the Tribunal'®sequent actions, and
in particular, its communications with the applitsaand its dealings
with them, must be seen in light of the “fictionteated by the
applicants themselves which compelled the Tribufial order to
comply strictly with the relevant statutory proceslurequirements) to
communicate directly with the applicant, and toldeh his claims, in
a sense, as if they were actually made by him.
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14.

15.

16.

| note, in this regard, that the application whadserts to be made by
the applicant as the primary applicant (that isppAcant 1”) did not
notify the Tribunal of the existence of any autked recipient or
anyone otherwise authorised to act for the appli¢anapplicants) in
relation to the application (CB 51). In this regatlderefore, it was
appropriate for the Tribunal to communicate dingegtlth the applicant
(by way of letters) (CB 56 to CB 58).

On 26 June 2007 the Tribunal invited the applicara hearing (CB 59
to CB 60). The invitation enclosed a “Response ¢arthg Invitation”

form (CB 61), including a form for the applicant tomplete if he

wanted witnesses to be called on his behalf (CB B2¢ “Response to
Hearing Invitation” form was completed and returriecthe Tribunal

on 16 July 2007 (CB 65).

Relevantly, the form was completed as follows:

‘DO YOU WANT TO COME TO AHEARING?

X YES

2a. If your application includes other family memshadoes any
family member want a separate hearing? [YésNo[X]
2.b. Do you need an interpreter? ¥s No[ |

Language — INDONESIA  Dialect (if Applicable) ...

Do you want the Tribunal to take oral evidence frany
witnesses?... Yes No[X]

Do you want to bring someone else with you to geihg? ...

Yes[ | No[X]

Signed on behalf of, and with the consent of,aatlify members
included in the application..

Signature ... [signed]... Date: 9/07/07”
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17.

18.

19.

20.

21.

22.

On the day of the hearing the applicant was nogethat present”. The
applicant father and applicant mother attended 6B

The Tribunal’'s account of what occurred at the imggais set out in its
decision record at CB 95.5 to CB 97.6.

In all, the Tribunal understood the applicant’sirola to protection in
his protection visa application (CB 95) to be tiat applicant’s parents
(the applicant mother and applicant father) weremarried, but had
lived in a de facto relationship since a time beftre applicant was
born. The applicant was born in Australia. He roled that the
applicant father and applicant mother were suligctliscrimination”
in Indonesia by reason of their Chinese ethniaiiy €hristian religion,
and that he would suffer, as they had sufferedheifwere sent to
Indonesia.

He claimed that the applicant father had sufferadirny stones and
eggs thrown at him, people had called him named, renhad been
harassed in the streets of Jakarta. He claimadhbaapplicant father
could not practise his religion, even privately, “Bd]uslim fanatic
would disturb and harass my father every time hetedheven to pray
at home” (CB 20.3).

The applicant claimed to fear violence, as a Ghanstat the hands of
Muslims on return to Indonesia, and to fear thatgarents would be
unable to provide for him and protect him in Indsiae

The applicant and his parents attended a hearifogeothe Tribunal on
24 July 2007. The applicant father and applicantherowere said by
the Tribunal to have given evidence in relatiorilte issue as to why
their son could not go to Indonesia.

The Tribunal

23.

The Tribunal found that it did not have jurisdictian relation to the

applicant father’s and the applicant mother’s agpion for review.

Having regard to the decision of the delegateheeihad made a valid
application on the basis that they were statuteelany s.48 of the Act
for doing so. That “decision” was not an “RRT-revable decision”

for the purposes of s.412 of the Act (CB 90 and1dB).
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24,

25.

26.

27.

28.

29.

30.

The Tribunal records (CB 89.7) that it invited #yeplicant father and
applicant mother to make submissions at the heanmthis issue, but
that “they had nothing further to say” (CB 89.7).

The Tribunal assessed the applicant’s claims amstgblndonesia, the
claimed country of nationality (CB 104.10 to CB 105 It accepted
that the applicant’s ethnicity was Chinese, and hieavas Christian.

The Tribunal found that he had not suffered Coneantelated harm
in Indonesia in the past on the basis that theieogl having been
born in Australia, had never been to Indonesia {0B.2).

The Tribunal then went on to consider whether {hyaieant would be
subject to persecution if he were to go to Indameliconsidered the
applicant’s claim to fear harm on three separaseia

(1) Chinese ethnicity.
(2) Christian religion.
(3) Membership of “his family” as a particular sociabgp.

The Tribunal understood the applicant’s claims & dased on the
incidents that had occurred to the applicant mo#ret the applicant
father while in Indonesia (CB 105.3).

The Tribunal accepted that there had been inteéslraots in the past
in Indonesia, and that there had been incidenta@él violence such
as those claimed by the applicant’s father (CB 4)06.It found that
since the applicant’s father departed Indonesia thdonesian
Government had put in place changes that have:rausa the lives of
the ethnic Chinese and the Christian Chinese”. Atingly, it rejected
the claimed “fear of daily living” as a Chinese Ghian in Indonesia
(CB 107.6).

The Tribunal considered the applicant’s claim tarfearm in Indonesia
as a member of particular social groups in thewlhg way:

(1) “[E]thnic Christian Chinese born in Australia”.

(2) “[E]thnic Christian Chinese born in Australia torpats who live
in a de facto relationship”.
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(3) [M]embership of “his family” (CB 107.6).

31. The Tribunal found that there was no corroboratiadependent
evidence to support the applicant claim to fearmrhan the basis of (i)
or (i) above (CB 108.2), and preferred to relyintependent evidence
that suggested that ethnic Chinese are able tanoptatection from
Indonesian authorities (CB 108.4). It did not gtdbat the Indonesian
police discriminate against ethnic Chinese and db protect them
(CB 108.5). The Tribunal specifically indicated preference for the
independent evidence over that of the claims puvdod by the
applicant’s father (CB 108.6).

32. In relation to the claims made at the hearing ey dpplicant mother
that she feared harm in Indonesia from her formesbhnd, the
Tribunal found this claim did not fall within anyf éhe Convention
ground and was instead a fear of harm from her déorfmusband
because of what the applicant mother had done (B3] It rejected
the claim that the applicant would be harmed byrh@her’s former
husband on the basis that there was no evidenteeaits made against
the applicant, and that any threat of harm was ter(©B 108.9). In
addition, the Tribunal found that there was no emk to suggest that
in the event of a threat of harm from the moth&igner husband, the
Indonesian police would withhold protection (CB 11I8to CB 109.1).

33. The Tribunal found that there was no independeitteexe to suggest
that ethnic Chinese are singled out by Indonesiathoaities for
discriminatory treatment, and that there was nadewe that the
authorities “promote, condone or permit persecutdrChristians in
Indonesia or withhold reasonable protection” (CB.50.

34. Further, it found that religious and ethnic tolerans promoted in
Indonesia by the Indonesian government, and thaast committed to
ensuring religious freedom (CB 109.6). It did fiod evidence of a
denial of protection to women, Christian Chinese ather non-
Muslims, and that there were avenues of complamailable in the
event that the applicant was harmed (CB 110.4).

35. The Tribunal concluded, therefore, that the applickd not face a real
risk of persecution if he were to go to Indone€i® (110.5), and that
Australia did not owe protection to him.
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Application to the Court

36. The application to the Court filed on 18 Octobed2@uts forward the
following grounds:

“l. The Refugee Review Tribunal decision is afiétte error of
law as it relies on information and ignored the gegution
suffered by the parents as being of Chinese descent

2. The Tribunal erred in law and failed to wait fioformation
to be provided by the father as a result of theegtigation
regarding his shop.

3. The Tribunal erred in law by underestimating &féect of
being bullied while attending a Public School.

4. The Tribunal erred in law by ignoring that tharents have
a well founded fear of persecution as membershgi tdast
three particular social groups, namely ethnic Chas
Chinese born in Australia, Ethnic Christian Chinds®n to
parents who live in a de facto relationship in Aaba and
membership of his family.”

37. The amended application filed on 21 January 2008 parward the
following grounds:

“l. The decision made by the Refugee Review Tribuna
(the Tribunal) is affected by an error of law besauthe
Tribunal misunderstood the subjective fear of peusen
which is well founded and ignored the real chanmethe
parents to be persecuted should they be compelleeturn
to Indonesia.

2. The Tribunal erred in law by ignoring the cast the
father's brother who was an applicant for refugeada
whose name was mentioned in V97/07405 dated
21 May 1998 a copy of which was given to the Trabamd
ignored.

3.  We also rely on the grounds of the first appgimalodged
with the Court.

4. As stated in the response — general federaffilea in court
on 31 October 2007 by the respondent on point 2 the
unsuccessful judicial review proceedings made bg th
second and third named applicants are acknowledgyetd
both applications were misunderstood by the Trilbuna
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38.

Members, especially when the brother of the appticaho
had exactly the same circumstances, was accepted as
refugee on 21 May 1998 and the current applicants wa
refused because the Tribunal member who dealt thigh
case misunderstood the case and made a decisidracpn
to the law. Once again | submit copy of the deaisif my
brother [name of brother] for the current Judgetseantion.

1.

Particulars

The Tribunal failed to look at V97/07405 dated
21 May 1998 which was before it.

The first applicant in this case is a child, bieto
represent himself and the Tribunal failed to seeatwh
happened to his father and that the future in Irekia

is not secure and unsafe and his fear of persecusio
similar to his father and his Uncle Agus and the
Tribunal ignored the subjective well founded fedr o
persecution. The Tribunal ignored the seriousnass
the circumstances of his father and mother.

The applicant informed the Tribunal how he was
cheated by an Indonesian migration agent who acted
in bad faith and the Tribunal failed to look at the

evidence given previously and currently to establis

the well founded fear of persecution.”

Annexed to the amended application is a copy ofetugree Review
Tribunal decision record (dated 21 May 1998 — “RRé&ference:
V97/07405”) in respect of the applicant’s uncles(father’s brother).

Hearing before the Court

39.

40.

At the hearing before the Court, the second and tiimed applicants
(the applicant father and the applicant mother)eappd in person.
They were assisted by an interpreter in the Indanesanguage.
Mr J Mitchell of Counsel appeared on behalf of fingt respondent. |
also have before me written submissions prepareddunsel and filed
on behalf of the first respondent.

Given the age of the first named applicant, it veggpropriate to
appoint a litigation guardian. | appointed the setmamed applicant
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(the applicant father) as his litigation guardiarrguant to rule 11.11
Federal Magistrate Court Rules 20QCth).

41. The applicant father submitted that the applicaotgght to rely on the
amended application filed in this matter (althoulghoted that Ground
Three in the amended application asserts: “We rallyoon the grounds
of the first application ...").

42. The applicant’s father essentially made one subamss support of
the application before the Court. He referred tlmair€to a Tribunal
decision made in May 1998 in relation to his brathehich was
attached to the amended application. He referrecCthurt to page 6 of
the document and, in particular, referred to thabuhal member’s
finding (in relation to his brother):

“Credibility

The Tribunal observes that the applicant’s claimie &roadly
consistent with those made by his brother (the ieppt father)

43. He then asked the Court to compare this with thasds made (by a
differently constituted Tribunal) in September 199%hich affirmed a
decision of another delegate of the first respohdém refuse a
protection visa to him (SCB 137 to SCB 149). Hdipalarly drew the
Court’s attention to that Tribunal’s findings tHathe Tribunal accepts
the Applicant’s account of his experiences” (SCB.24J.

44. He also drew attention to a request made to tha Mmister for
Immigration by letter dated 28 October 1997 in whie sought the
Minister’s intervention, which was ultimately unsessful (CB 109 to
CB 113).

45. Yet, further, he referred the Court to another siea made by yet
another differently constituted Tribunal in Febryua000 relating to the
applicant mother (a joint application with her thamsband — SCB 60
to CB 68) where the Tribunal, yet again, said:

“The Tribunal considers the Applicants candid” (S6B.5).

46. In all, therefore, the submission on behalf ofoélithe applicants before
the Court was that the applicant’s father’s brotivais found to be a
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47.

48.

49.

50.

SZLND & Ors v Minister for Immigration & Anor [20Q&MCA 1047

refugee by the Tribunal in 1997 in circumstancegnghthat Tribunal
made positive comments about the applicant fatheneslibility, yet
both the applicant father and the applicant mo{herl997 and 2000
respectively), in spite of the fact that both the&bilinals found their
account of their experiences in Indonesia to beible, rejected their
claims to be refugees. The applicant father stoefisat the Tribunal,
that made the decision in relation to him in 1983epted his evidence
as truthful “but the member of the Tribunal a lamge ago make an
error in understanding my situation and refusedtmée a refugee
while another member in Melbourne accept my brodserefugee on
the same ground.”

The applicant father also stressed that he andwifss were “too
scared” to themselves go, back to Indonesia, dettdheir son go,
because of their fear of persecution which wasl¢ast subjectively”
well-founded.

The applicant father appeared to accept that thatsgin in Indonesia
may have changed, but | understood him to be sayiagthe Court
should act to rectify “the mistake” made by the tWdounals in 1997
and 2000, in relation to the decisions relatingitoself and his wife.

In that regard, | should just note that the applisaacknowledge (see
ground four of the amended application) that bbtsé decisions have
been the subject of judicial review and both wemnsuccessful for the
respective applicants. A search of the Court’'s nesaoeveals that the
applicant father had his application dismissed ingést 2006
(SYG 1329 of 2006), and the applicant mother had dpplication
dismissed in June 2006 (SYG 1535 of 2006). No dppethe Federal
Court appeared to have been made in respect & phegments.

Explicit in the applicants’ complaint (see groumgbtof the amended
application) was that the Tribunal erred in lawigpyoring the outcome
in the applicant father’s brother’s case, and &habpy of this decision
had been given to the Tribunal. Given that thers wa evidence of
this before the Court, | gave the parties the ojpaty to make further
submissions, both in relation to this issue, anth&current status of
any appeals to the Federal Court in relation to dpplications for
judicial review made separately by the applicathda and applicant
mother previously.
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51.

The written submissions from the applicants weag: th

(1) The applicants (although the submissions appedretavritten
from the perspective of the applicant father) iesisthat a copy
of the decision of his brother’s application wayegi to the
Tribunal, but that they/he “could not find the exde from the
Post Office that the application was express podtedihe
Tribunal”.

(2) The Tribunal ignored the contents of the decisiahasting to both
the applicant father and applicant mother made ipusly by
them. (That it confirmed that it had those decisibefore it, yet
it “overlooked the subjective fear of persecutiond awhat
happened to the parents in the past would happ#e tohild who
was born in Australia.”)

(3) The Tribunal overlooked “important information” th& should
have considered. This was that previous tribunatsfound both
the applicant father and applicant mother to belibte in the
evidence that they gave “a long time ago”.

Consideration

52.

53.

54.

Given that the applicants were unrepresented beafeeCourt, | did
consider the question as to the status and rolbeofapplicant father
and applicant mother before the Tribunal, and howelated to the
applicant.

The applicant applied as a refugee in his own rigite applicant
father and applicant mother applied for protecii@as as members of
his family unit. Their application, made on 19 Ap&007, for
protection visas was plainly made in circumstanebere they had
both made applications for protection visas presiguboth of which
had been refused.

Section 48A(1) operates to “bar” both applicantefrmaking a further
application for a protection visa. Both applicaat® subject to this
provision, notwithstanding that their latest apaiion was made as
members of the applicant’s family unit.
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55.

56.

57.

58.

59.

60.

SZLND & Ors v Minister for Immigration & Anor [20Q&MCA 1047

| note that the criteria required to be satisfiad, at the time of an
application for a protection visa, contemplateapplicant who claims
to be a person to whom Australia has protectiongabbns on the
basis of making specific claims under the Refug€esvention, or
who claims to be a member of the same family ab superson (see
Schedule 2 to thdligration Regulations 1994Cth) “Subclass 866 —
Protection” — 866.211).

The delegate found that the applicant mother’s #ra applicant
father’s applications were “invalid” because thegrev prevented by
s.48A of the Act from making a further protectioisav application,
which included an application as a member of thmilia unit
(CB 37.4).

In the application for review all three applicaatsplied, although the
applicant was noted as “Applicant 1”. No authorisedipient for the
purposes of receiving communications from the Tmdduvas notified
(CB 51).

As referred to above, only the applicant father apg@licant mother
gave evidence at the hearing before the Tribumakelation to their
own applications, they were given the opportungyope the Tribunal
to address the Tribunal's “preliminary view” thé&t did not have
jurisdiction in relation to their application besauthe “decision” made
by the delegate in respect of them did not satiséy definition of an
“RRT-reviewable decision” contained in s.411 of tAet. At the

hearing on 24 July 2007 they were invited to malbnsssions in
relation to this issue and are reported to havporeded with: “they
had nothing further to say” (CB 89.7).

The Tribunal ultimately found that in the circumstas they were
“statute barred” from making any further visa apations because of
s.48. (In the circumstances, | saw this as encosnmgsand linked to,
s.48A.) In these circumstances, | cannot see emrdhe Tribunal's
finding that their application for review was nalw for the purposes
of s.412 of the Act (given the provisions of s.411)

The hearing continued, however, and both the fatiner mother gave
evidence and made submissions to the Tribunalnsidered whether
their evidence and submissions were such as to oerten the
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circumstances found INSAAP v Minister for Immigration and
Multicultural and Indigenous Affaird2005] HCA 24; (2005) 79 ALJR
1009 ("SAAP), where evidence given by a family member waslhel

be “information” for the purposes of s.424A(1). Thebunal’'s failure

to subsequently write to the applicant in that cgaesuant to that
section, and give her the opportunity to commentiiing, was found

to be jurisdictional error.

61. At [50] of SAAPper McHugh J (who was part of the majority in that
case) the Court said:

“50 The obligation on the Tribunal to give the itation and to

invite comment on the information is expressed roadh and

general terms. The obligation does not apply tonmiation that

the applicant gives, regardless of when that infation is given

(see s 424A(3)(b). It applies to information reee€ivby the
Tribunal from sources other than the applicantaléo does not
apply to all information that the Tribunal receivésonly applies
to information that the Tribunal considers ‘woulatth part of its

reason for refusing the application for review'. \i¢etheless, the
object of the section must be to provide procediaiahess to the
applicant by alerting the applicant to material thizne Tribunal

considers to be adverse to the applicant's caseadiwdding the

applicant the opportunity to comment upon it.”

[Footnote omitted]

62. In the current case, the applicant before the Tiabwas, at that time, a
three-year-old child. It cannot seriously be saidhese circumstances,
that the application for a protection visa by thpplacant, nor,
relevantly, the application for review, was madehoyn. Nor have the
second and third named applicants, his father apithen asserted that
this was the case.

63. Further, in the “Response to Hearing Invitationnip having regard to
the answers provided in the relevant part of tbanf(see [16] above),
it is clear that the subsequent appearance ofettensl and third named
applicants at the hearing (and having regard toltii®inal's account
of what occurred at the hearing — the only accpumtoefore the Court
now) indicated that the applicant’s parents apgkatethe hearing in
their own right (in relation to their own applicatis for review), but

SZLND & Ors v Minister for Immigration & Anor [20Q&MCA 1047 Reasons for Judgment: Page 14



also as the representatives to speak on behalfeaf infant son, who
was clearly, in all the circumstances, unable gagdor himself.

64. They were clearly not there as witnesses. The an®aguestion 2c on
that form was that the applicants did not wantThbunal to take oral
evidence from any witnesses. Nor did they maingaiy “fiction” that
the applicant was able to speak for himself. Cleatie answer to
Question 2d (“Do you want to bring someone elséhwibu to the
hearing?”), being “No”, represented to the Tributiet the applicant’s
parents saw themselves as attending the hearirtbeobehalf of the
applicant, in circumstances where the invitatioth® hearing had only
been extended to the applicant alone.

65. This letter is reproduced at CB 59. It was addréssehe applicant at
the address for service It stated:

“I am writing about the application for review mad®e the
Tribunal by:

[The applicant's name]

The Tribunal has considered the material befolauit it is unable
to make a favourable decision on this informatitona.

This letter is an invitation to the applicant ligtabove, to appear
before the Tribunal to give oral evidence and pnesgguments.
The Tribunal has arranged for ...”

66. The letter clearly contained no reference to tlo®iseé and third named
applicants. Plainly, given the Tribunal’'s “prelinany view” (CB 89.7)
that it did not have jurisdiction in relation toetiparent’s application, it
was not required to invite them to a hearing pumsta s.425 of the
Act. However, importantly, the Response to Headimgtation form
was signed by the second and third named applicand the
signatures are plainly consistent with the sigrestusppearing in the
application for review as against “Applicant 2" anfépplicant 3”
respectively (noting, of course, that the signatap@earing opposite
“Applicant 2” is identical to the signature app®ari opposite
“Applicant 17).

67. Despite not being invited to the hearing (becausey twere not
“applicants” in respect to whom the Tribunal hadigdiions pursuant
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68.

69.

70.

71.

72.

to s.425) they both acted in such a way as to atdithat they would,
in any event, attend the hearing before the Tribunamy view, this

could only have been in circumstances where these vesercising

their parental role to represent, speak for, anétenmubmissions on
behalf of, their infant son.

In one sense, had the Tribunal wanted to takeiet stew, given that
the applicant did not subsequently appear to gwieleace at the
hearing in person, it would have been open to thieumal to have
proceeded to consider his application in his absenithout hearing
any submissions from his parents. Presumably, illdvbave refused
the application given its preliminary view expredsa the letter of
invitation to hearing.

In my view, appropriately, the Tribunal chose not éxercise its
discretion in this fashion, and rather heard ewgeand submissions
from the applicant’s parents. In so doing, it gdke applicant the
opportunity to be personally heard before the Trddun the only way
that any three-year-old could realistically be klebefore a Tribunal.
That is, to be heard by, and through, his repras®es. In this case,
his parents.

In this case, once their own situation had beenesded (“they had
nothing further to say”), | saw the evidence andomsissions
subsequently made by the applicant’s parents ahélaging, as being
the evidence and submissions of the applicant himse

This is confirmed in the only account of what ocedrat the hearing
put before the Court:

“The second named and third named applicants atdmal joint

Tribunal hearing with the applicant on 24 July 200Xs the

applicant is a three year old child, the parentsg second named
applicant (hereinafter called the father) and therd named

applicant (hereinafter called the mother) gave ewicke and

present[ed] arguments on his behalf ...

When asked why their son cannot go back to Indanesi
(CB 95.5).

In these circumstances, therefore, the current loef®e the Court can
be distinguished from the circumstancesSWAR in that the Tribunal
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did not receive information “from sources otherrtithe applicant”.

The applicant’s parents plainly spoke to the Trddun their capacity

as the applicant’s representatives, the applicamigbunable to speak
for himself.

Ground One — Reliance on independent information

73.

74.

75.

76.

7.

78.

Ground one in the application asserts that the ufidb fell into

jurisdictional error when it relied on independérformation and that
it “ignored the persecution suffered by the [applits] parents as
being of Chinese descent.”

Any plain reading of the Tribunal’'s decision recosteals that it did
not ignore the parents’ claims to have fearedpdrave suffered, harm
in the past. It understood that these claims of paan on their part
were put forward as the basis for the applicanéigrs to fear harm in
the future if he were to go to Indonesia, as wellhés status as a
Chinese Christian born in Australia (CB 105.3).

The Tribunal accepted that the applicant’s fathad been bullied at
school and had suffered from “indigenous Indonesiawhen he
sought to attend church (because of his Chinesecdtf) (CB 107.3).

Further, the Tribunal considered the applicant'shads claims that
she and her son would not receive protection freenauthorities, for
harm which was feared from her former husband, mszaof her
Chinese ethnicity (CB 108).

Ultimately, the Tribunal did consider the claims pdst harm on the
part of the father and mother, and the claims omhlay the mother of
domestic violence by her former husband as thewtedl to the
applicant.

The Tribunal, however, preferred independent ewidelpefore it that
adequate protection would be available from thehaities to the
applicant (CB 108.5). It noted claims that had bpenin place by the
Indonesian government since 1998 (CB 107.4) whiati ‘hmproved
the lives of the ethnic Chinese and the Christiamé&se” (CB 107.5).
Further, that there was no evidence that the “led@mn police would
withhold protection from the mother or the applicam such
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circumstance” (being the claimed fear of harm frahe former
husband — CB 109.1).

79. The Tribunal made extensive reference to independdormation
before it relating to the ability of Chinese peopte Indonesia to
practice their religion (CB 109 to CB 110). It wast satisfied that
there was (at the time of its decision — 2007)péaétern of persecution
of Christians or Chinese in Indonesia” (CB 110.8).any event, it
found that the state would not tolerate or condonelent incidents
against non-Muslims” (CB 110.2), and would make rigee and
effective efforts to protect the lives and propestyits ethnic Chinese
minority and Christian minority as well as the ramb of official
discriminatory practices” (CB 110.5).

80. The Tribunal accepted what was said to have ocdua¢he parents in
the past, but found that, in the circumstances haf independent
evidence before it, there was not a real chandehkaapplicant was at
risk of persecution should he “return” (go) to Inésia.

81. This finding was open to the Tribunal on what wa$obe it, and for
which it gave reasonK(palapillai v Minister for Immigration and
Multicultural Affairs (1998) 86 FCR 547 (see particularly at 558 to 59),
W148/00A v Minister for Immigration and MulticulalrAffairs (2001)
185 ACR 703 at [64] to [69] per Tamberlin and Rxhblson JJ).

82. Given what is plainly set out in its decision retmis ground does not
rise above a request for impermissible merits wev(®inister for
Immigration and Ethnic Affairs v Wu Shan Liang &Q1996] HCA 6;
(1996) CLR 259 (Wu Shan Liand)

83. Further, the choice and use of independent coumftoymation, and the
weight to be given to such material, is a matter thee Tribunal —
SZANK v Minister for Immigration and Multiculturaind Indigenous
Affairs [2004] FCA 1478 at [16], per Hely NAHI v Minister for
Immigration and Multicultural Affairs[2004] FCAFC 10 at [11],
VQAB v Minister for Immigration and Multicultural fiairs [2004]
FCAFC 104 at [32].
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84.

As Mr Mitchell submits, the Court cannot review tfarness of the
Tribunal’'s performance of that taskit{orney-General (NSW) v Quin
[1990] HCA 21 (1990) 170 CLR 1 Quin")).

Ground Two — Failed to wait for further information to be provided

85.

86.

87.

Ground Two in the application asserts that theulrdd erred in law in
failing to wait for the applicant’s father to prae further information
in relation to the : “investigation regarding hisg”.

The “investigation” referred to in this ground appeto be the claimed
investigation by Indonesian police into the burnidgwn of the

applicant father’s shop in 1998 (see the Tribundésision record at
CB 106.8). In relation to this matter, the TribLlinated that some nine
years later, the applicant father did not know th#&come of this

investigation (CB 106.9).

There is no indication in the Tribunal's decisi@taord (the only record
of what occurred at the hearing put before the §oar in any of the

material put before the Court, that the applicafather requested an
opportunity to provide further information to thabiunal in relation to

this, or any other such matter, but alone thatTifleunal denied such
an opportunity. Nor in the circumstances can Iteaéthe Tribunal had
any obligation to provide any further time. If theatter was of such
importance, then the applicant’s father had nirery¢o have made his
enquiries. This ground does not succeed.

Ground Three — Underestimated the effect of bullyig

88.

89.

Ground Three in the application asserts that thieumal erred in law
by “underestimating the effect of [the applicanth&] being bullied
while attending a Public School”.

A plain reading of the Tribunal's decision recordveals that it
considered this claim put forward by the applicafdther. It accepted
that the applicant’s father had been bullied wilaiteending “a public
school” but then noted the evidence before it t® dffect that the
applicant’s father had subsequently attended af@ischool and that it
did “not suggest that he suffered bullying at hevnschool”. The
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90.

Tribunal clearly dealt with this aspect of the aggt father’s
experience in Indonesia prior to his departure frAostralia, and
considered this against the claims put forwardheyapplicant to fear
such harm in Indonesia were he to go there in tvaré (CB 106.10
and CB 107.5).

| note that the Tribunal records discussion of thspect of the
applicant father’s claim with the applicant fatheho indicated that he
could put the applicant into a private school hatt‘he feels fear of
daily living” (CB 107.5). In light of independemtformation available
to it, the Tribunal rejected this explanationisitlear from the decision
record that the Tribunal dealt with this aspecthaf applicant’s claims.
In all, this ground does not rise above a requestihpermissible
merits review {Mu Shan LiangSee alsoQuin).

Ground Four — Tribunal ignored applicant son’s parents’ fears of harm

91.

92.

93.

Ground Four in the application asserts that thieuhral ignored that the
applicant's mother and applicant’s father have #-feended fear of

persecution on the basis of their membership aethparticular social
groups, namely ethnic Christian Chinese born intralia, ethnic

Christian Chinese born to parents who live in daido relationship in
Australia and membership of his family.

The first part of this ground, as stated, appearsadsert that the
Tribunal’s error in law was that it ignored thaetparents had a well-
founded fear of persecution because of their meshigerof three
particular social groups.

First, it should be noted that in the applicatian & protection visa
(made on 19 April 2007) the applicant’s father apglicant’s mother
did not assert that they had any claims to be edfagn their own right.
They applied as members of their son’s family uauitg it was the son
who was said to have been putting forward the daionbe a refugee.
The Tribunal further dismissed the applicationr®riew in so far as it
was said to be made in relation to the parentgraumstances where it
said it had no jurisdiction to consider their apgtion. The Tribunal's
decision in this regard was plainly the correcte(§89] above). The
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94.

95.

96.

97.

98.

Tribunal, therefore, was not obliged to otherwieasider the claims to
fear persecution made by the applicant’s parentisdin own right.

To the extent, however, that this ground compldimgt it is the

applicant who has the well-founded fear, becaudasomembership of
the three particular social groups, and that has & harm is informed
by, and to a large extent, based on, the fearshelthe parents, then
given what appears in the Tribunal’'s decision rdcahis complaint

does not arise above a request for impermissiblésmeview.

The Tribunal plainly understood the applicant’'simols (as put forward
by his parents) that he feared harm in Indonesidi®membership of
three particular social groups (CB 107.6). It ideed the three groups
as now put forward in ground four.

The Tribunal had regard to relevant authority ast@at constitutes
“membership of a particular social groufApplicant A & Anor v
Minister for Immigration & Ethnic Affairg1997] HCA 4; (1997) 190
CLR 225 (‘Applicant A), S v Minister for Immigration and
Multicultural Affairs [2004] HCA 25; (2004) 217 CLR 387; 206 ALR
242 (“Applicant ). It accepted that the applicant was a membéehef
particular social group, his “family” (CB 107.10ha also accepted
that the other two groups put forward were paréicidocial groups.
However, the Tribunal’'s finding was that there wmasevidence before
it to suggest that a member of such groups woulttérspersecutory
harm in Indonesia for the purposes of the Refug€esvention
(CB 108.3).

The applicant (through his father) was given thpastunity to address
the Tribunal’'s view that there was no such evide(B 108.3). He
responded that persons of Chinese ethnic backgréined common
element to each of the particular social groupstified) would not be
able to obtain effective or adequate protectiormfrthe police in
Indonesia. The Tribunal, however, ultimately sdidttit preferred “to
rely on the independent evidence that does notesigdpat ethnic
Chinese in Indonesia do not obtain the protectibthe Indonesian
authorities” (CB 108.5).

The Tribunal therefore found that the applicantlaim to fear
persecutory harm because of his membership of thomgs was not
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well-founded. Having regard to relevant leadinghauties in this area
(Applicant A, Applicant S, Morato v Minister for Ingration, Local
Government and Ethnic Affaifd992] FCA 637; (1992) 39 FCR 401,
and Ram v Minister for Immigration & Ethnic Affairs &nor (1995)
57 FCR 565), | cannot see (as Mr Mitchell correstipmits) that there
was any error in the Tribunal's analysis in relatio this issue.
Ultimately, the Tribunal did not “ignore” this clai To the extent that
it found against the applicant, this finding wasewopto it for the
considered reasons that it gave. | cannot see error

Ground One in the Amended Application

99. Ground one in the amended application asserts ttiat Tribunal
“misunderstood the subjective fear of persecutiohictv is well
founded and ignored the real chance for the patente persecuted
should they be compelled to return to Indonesia.”

100. Again, to the extent that this asserts that théufal should have
found that the applicant's parents would face al re@ance of
persecution were they to return to Indonesia, thieuhal plainly was
not required to make a finding in this regard, githat it had found
that it had no jurisdiction in relation to the aipption brought by the
applicant’s father and the applicant’s mother.

101. To the extent, however, that it was claimed by plaeents that the
applicant had a subjective fear of persecution,taatisuch subjective
fear is therefore well-founded for the purposeshef Convention, such
a claim misunderstands, and misrepresents, theargletest, and
ignores that such a fear requires an objectivesliadie made out.

102. In Chan v Minister for Immigration & Ethnic Affaifd989] HCA 62;
(1989) 169 CLR 379 Char) (see, also in this regardjinister for
Immigration and Ethnic Affairs v Guo & Ant997] HCA 22, (1997)
191 CLR 559) the High Court considered that aspéthe definition
of “refugee” in Article 1A(2) of the Convention etlng to a fear of
persecution, being a “well-founded fear”. @hanthe High Court said
that “well founded fear” involves both a subjectia@d objective
element. At 396 o€hanper Dawson J:
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“The phrase ‘well-founded fear of being persecutdtis
occasioned some difference of opinion in the imtggtion of the
relevant Article of the Convention. Upon any vi¢le phrase
contains both a subjective and an objective requést. There
must be a state of mind - fear of being persecutatd a basis -
well-founded - for that fear.”

103. It is clear that the subjective element of well+ided fear concerns the
state of mind of the applicant. In the current césehe extent that the
applicant’s parents have put the applicant’'s claimshe Tribunal on
his behalf, it is understood that what they werseesg before the
Tribunal (and clearly what they complain about nesv)hat they (and
in the sense of their son, if he could formulatehsa thought) would
have a subjective fear of persecution if he wem@ripelled” to go to
Indonesia. But this complaint ignores that thevaie issue is whether
an applicant has a genuine, that is, a well-foundedr. That is,
whether such a fear objectively can be said toteXlss is a question
of fact to be determined by the Tribunal.

104. The Tribunal did not ignore that the applicant'sguas (again, in the
sense of putting forward the applicant’s claimdgtee subjective fear.
It accepted that the events that had occurredep#st had occurred as
claimed. But based on independent evidence availtbit, it found
that such a fear was not well-founded in the sefdeeing objectively
made out. INChan(see, in particular, per McHugh J at 429) the Cour
said that a “well-founded fear” requires an objpetexamination of the
facts to determine whether the fear is justifiede @lso per Dawson J
at 396:

“The phrase *“well-founded fear of being persecutdds

occasioned some difference of opinion in the imegiion of the
relevant Article of the Convention. Upon any vietle phrase
contains both a subjective and an objective remerd. There
must be a state of mind - fear of being persecutatd a basis —
well-founded - for that fear. Whilst there must flear of being

persecuted, it must not all be in the mind; theresimbe a
sufficient foundation for that fear.”

105.  Plainly, therefore, the Tribunal was required ooty to consider the
applicant’s claims and evidence (as put beforeyithls parents) but
was required to assess what it found to be thevaeteindependent
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evidence against which to test the objective part,element, of
whether the fear was therefore well-founded.

106. Any plain reading of the Tribunal’'s decision recoedeals that this is
precisely what the Tribunal did. It gave the apglicevery opportunity
to put forward his claims (plainly, in the circumstes, through his
parents) and it considered each aspect of theideage and
submissions, but ultimately found, without necebgaejecting that
there was a subjective fear (at least held by Hrerds on his behalf),
that such a subjective fear was not well-foundechbse, with regard
to independent evidence before it, such fear cooldbe objectively
made out. | cannot discern error in what the Trdduras done in this
regard. This ground does not succeed.

Grounds Two and Four in the Amended Application

107. Grounds two and four in the amended applicatiorrassror on the
part of the Tribunal because the Tribunal was saidave ignored the
case of the applicant’s father’s brother, who wasognized as a
refugee by a differently constituted Tribunal in WIEQ98.

108. There is nothing in the material that was befoee@ourt at the hearing
of this matter to show that the applicants had iokex a copy of this
decision record to the Tribunal, or that they hefg@med the Tribunal to
it, during the course of the hearing, or otherwise.

109. While references were made to their earlier appboa for protection
visas (see CB 19 and CB 37), | cannot see anyamferto the father’s,
and brother’s, decisions put before this TribuRakther, | note that, as
submitted by Mr Mitchell, the Tribunal's record efhat documents
were provided at the hearing (see CB 67) makesramfe to
“passportes [sic] photocopies [sic]”. It makes rederence to any
decision record from 1997 relating to the fathdrsther being given
to the Tribunal.

110. In submissions before the Court during the heattiegapplicant father
stated that when they received the letter (beimggitivitation to the
hearing), in that letter the Tribunal stated ttidhere were any further
documents that “they” wished it to consider, suobuiments should be
sent to it. He claimed that they had posted thkeediribunal decision
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111.

112.

113.

114.

115.

record to the Tribunal. He submitted that what &et 0 the Tribunal
did not contain any covering letter referring thebiinal to his case,
but that simply the earlier decision record wasiputn envelope and
sent to the Tribunal. He told the Court he wouldkidor the postal
receipt and could provide it to the Court.

Given that the applicants were unrepresented béfer€ourt, | agreed
to the applicants being given the opportunity, sgobent to the
hearing, to put before the Court (in the appropraaty) any further
evidence that they wished the Court to consided any written
submissions that they wished to make in this regard

Subsequently, in written submissions, the applidatiter submitted
that he “regret[ted] to inform” the Court that heutd not find the
relevant postal receipt. Nonetheless, the appbcagress that the
Tribunal “ignored important information” being tltecision made by
the Tribunal, as differently constituted in 1998, relation to the
applicant father's brother.

Despite opportunity, the applicants failed to poy @vidence before
the Court now to show that they ever referred thibuhal to this
decision, let alone that a copy of this decisiors weovided to it. In my
view, the applicants have failed to establish thetdal basis for this
assertion.

But even if the Tribunal had been referred to thasision, | cannot see
that this can assist the applicants now. | can wetlerstand that the
applicant father, in particular, may be aggrieveat he and his brother
applied for recognition as refugees in Australiaapproximately the

same time in 1997, and that two different Tribunedsne to two

“different” conclusions, even in circumstances veh@ne Tribunal

(that dealt with his brother) found that the apght father’s claims

were similar to those of his brother. (Though htattwas relevant to
the assessment of the applicant’s brother’s claiwisich was the

relevant issue before that Tribunal, remains urerpH).

Each application for review must be decided omws merits. It is for
each Tribunal member constituted for the purpodeth® particular
review to determine the outcome of the applicatmnreview, and to
reach, or not reach, the requisite level of sattsfa (as statutorily
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required — ss.65 and 36(2) of the Act) as to whethe applicant meets
the definition of “refugee” or not.

116. Ultimately, the Tribunal member charged with deegdthis application
for review (and for that matter, the member who entte decision in
relation to the applicant father in 1998) is nobdnd” by any decision
made by another Tribunal member in relation to la@operson. This
Tribunal was required to consider the claims to fe@rsecution made
by the applicant (and, to the extent relevant ® dlaims, what was
said to have occurred to his parents when they wwetadonesia). |
cannot see how some Tribunal decision made ninesyearlier in
relation to the father’s brother could have asdisie applicant now in
relation to his application. Plainly, the Tribundid not reject the
proposition that circumstances in Indonesia foriglian Chinese were
such in the past that the harm claimed by the ps&reauld have
occurred. The Tribunal's reasoning was, howevemt tin the
intervening nine years, circumstances had had @thigy Indonesia,
such that the applicant’s claim of persecutory havas not well-
founded.

117. As set out above, there is no evidence before tbertCthat the
applicants referred the Tribunal to the decisidatmeg to the applicant
father’s brother. Nor that they put such a decidfiefore this Tribunal.
But even if they had, it is difficult to conceivé arcumstances as to
how this would have assisted the applicant.

118. The Tribunal is only required to consider an agplits claims, and all
integers of an applicant’s claimsltun v Minister for Immigration and
Multicultural Affairs (2001) 194 ALR 244, [2001] FCA 180RIABE v
Minister for Immigration & Multicultural & Indigenas Affairs (No2)
[2004] FCAFC 263). The Tribunal is not required deal with all
pieces of evidence that may be put before it. A&t very best, the
“earlier” Tribunal's decision of nine years earligelating to the
applicant’'s uncle, could only have been a piecevadence, and not an
integer or part of the applicant’s claims. The Tkl properly dealt
with what was put before it. | cannot see thatelimlence before the
Court sustains the applicant’s submission that #tegmpted to put the
copy of the earlier decision before it. But evethéy had, it would still
not have assisted the applicant.
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119. I should just note, nor is the Tribunal requiretlit® own initiative, to
go through all previous decisions made by other n&tituted
Tribunals” to determine whether any relative of applicant has
otherwise been granted a protection visa.

120. In listening to the submissions made by the apptidather to the
Court, and in looking at what is stated in the ipafars to ground four
of the amended application, and considering, in tiqdar,
paragraph [3] of the applicants’ written submissioit is quite clear
that what the applicant father and applicant motaerained aggrieved
about (and in one sense, fail to come to terms)wstthat two brothers
made claims to be refugees in 1996-1998. One hreths successful,
and the other was not. Their grievance is exacedbhy the situation
two years later, when the applicant mother maddaenc(albeit, in
conjunction with her then husband). She too wasiccessful. Their
grievance is further heightened by what they urtdeds each of the
Tribunal members at that time to have found in tieha to their
credibility.

121. Each of the differently constituted Tribunals fdurat the time, that
the applicant’s father, the applicant’s uncle amel applicant’'s mother
to have been credible in their claims. Yet only @ipplicant’s uncle was
successful, at that time. The applicant motherapulicant father were
ultimately found not to have a well-founded feampefsecution despite
what they said was the credibility of their clai(fite credibility of the
parents in giving their evidence a long time ago”).

122. | understood the complaint therefore to be, ultehathat this Tribunal
should have addressed the “mistakes” made by the darlier
constituted Tribunals (in relation to the applicéather and applicant
mother) and should have redressed this “mistakefinmyng that they,
and their son, were refugees and therefore owedegiron by
Australia.

123. This complaint plainly misconceives the Tribunaide, and plainly
misconceives and misunderstands what the Tribuaalrequired to do
in the application for review that was before nidavhat it actually did.

124. The Tribunal does not sit on review from other Tinkl decisions. That
the applicant’s father’s brother was successfuloteefa differently
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125.

126.

127.

128.

constituted Tribunal, and that the applicant fated applicant mother
were not successful, does not assist the applfedtmér and mother, or
their son, before this Tribunal. Plainly, this Tural found, correctly in
my view, that it did not have jurisdiction to coder the parents’ claims
to be refugees for a second time.

In any event, to the extent that what they may haa& to the
Tribunals in 1998 and 2000, respectively, in relatto their claims,
and to the extent that that was said to be relexadtthe basis for the
applicant’s claims to have a well-founded fear, Trdunal did not
“ignore” the credibility of what the parents said.

The Tribunal did not find against the applicantdese it rejected the
credibility of what was said by the applicant’s grats, either before it,
or in 1998 and 2000. To the contrary, it acceptet the situation in
Indonesia, at that time, was such that they may teeen subjected to
such harm.

However, the Tribunal is required to consider tharce of a well-
founded fear of persecution in relation to the egapit before it, if such
an applicant were to return to, or go to, the courdf claimed
persecution in the reasonably foreseeable futurethis regard, the
Tribunal found that circumstances had changedenritervening nine
years since the applicant father (and for that enattis brother) had
been considered for refugee status. It is not core say that the
Tribunal ignored what they had said in the past.

But what is relevant to the task that was before Thbunal was the
chance of a well-founded fear of persecution toapelicant if he were
to now go to Indonesia. In that regard, given thanges that had
occurred in the intervening years in Indonesia, teve&r may have
been the situation in 1998 (and for that matter02@®es not assist the
applicant now. This complaint, therefore, doessumiceed.

The Particulars to the Grounds in the Amended Applcation

129.

In particulars one and two in the amended appboadieal with matters
already considered above. (That the Tribunal “thite look at” the
applicant’s uncle’s decision and failed to appreciavhat happened to
his father.”)
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130.

131.

132.

133.

134.

135.

136.

At particular three the following is asserted:

“The applicant informed the Tribunal how he was ateel by an
Indonesian migration agent who acted in bad faithd athe
Tribunal failed to look at the evidence given poesly and
currently to established a well founded fear ofggeution.”

The latter part of this particular has already béealt with above and
does not assist the applicant for the reasonsdirgi@en.

To the extent that this particular makes referencéhe applicant”, it
Is clearly not a reference to the (infant) applidaefore the Court now.
Given the way that relevant material has been ptdrb the Court, this
is clearly a reference to the applicant fatherh@lgh what follows
applies equally to the applicant mother).

In the application for review there was nothingdrsefthe Tribunal to
indicate that the applicants had engaged a migraiient in relation to
the application, nor is there any evidence to shwat any such claim
was made to the Tribunal.

When asked to clarify this complaint at the heatuedore the Court,

the applicant father explained that at the time whe made his first
application for a protection visa at the same tamdis brother, he was
cheated by a migration agent in that he was tatihle and his brother
should put in a “separate application” (he suggkstat this was done
so that they could be charged separately for twaiggiions) and that

as a result, his brother was successful, and henatas

Given the applicant father’s explanation, and Irtted circumstances, |
did not see that such a complaint showed (notifg;oarse, that no
evidence whatsoever was put before the Court) thst conduct
amounted to fraud in any event, on the part ofnigration agent, or
that it was similar to the circumstances as comsitldoy the High
Court in SZFDE v Minister for Immigration and Citizenship007]
HCA 35.

But even if it had, it would not assist the appiima before the Court
now. No such assertion was made in relation toags@ication for the
review by the Tribunal, which is currently the sedij of this judicial
review. Even if some fraud had been perpetrated bygration agent,
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nine years ago, in relation to another applicatmma protection visa
by the applicant father, and may even be said e hatiated the

process before the Tribunal at that time (thathe, decision made by
the differently constituted Tribunal at that timmeting, of course, that
no evidence whatsoever has been put before the @ourdicate that

such a claim would be successful), it is that derisvhich would need
to be tested before the Court.

137. Inthis regard, and in any event, that decision thassubject of judicial
review before this Court. | am unaware of any firgdof fraud made
by the Court in relation to that decision.

138. The applicants have sought judicial review by waypplication (as
amended) of the Tribunal’'s decision of Septemb@&720lo claim as to
fraud by a migration agent has been made in reldbathat decision,
and the process leading to that decision. This tamtpalso does not
succeed.

Conclusion

139. In all, for the applicants to succeed before therCm this application,
the Court would need to discern jurisdictional ema the part of the
Tribunal. | cannot discern such error on any oflibees as put forward
by the applicants now, nor otherwise. For this oeahis application is
dismissed.

| certify that the preceding one hundred and thirty-nine (139) paragraphs
are a true copy of the reasons for judgment of Niablls FM

Associate: C Darcy

Date: 31 July 2008
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