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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 947 of 2007

SZKJT
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

This is an application made under thigration Act 1958 (Cth)
(“the Act”) on 20 March 2007, seeking review of ttecision of the
Refugee Review Tribunal (“the Tribunal”) signed brrebruary 2007,
and handed down on 13 February 2007, which affirtheddecision of
a delegate of the respondent Minister to refuseythat of a protection
visa to the applicant.

Background

2.

The first respondent has put a bundle of relevantichents before the
Court in this matter (the Court Book (“CB”)) fromhiech the following
background may be discerned.

The applicant is a citizen of the People’s Repubfi€hina (“China”)
who arrived in Australia on 17 April 2006 and apglifor a protection
visa on 22 May 2006. (The application is reproduaeCB 1 to CB 27
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with annexures.) On 9 August 2006, a delegatehef respondent
Minister refused to grant the visa. (That decigiecord is reproduced
at CB 30 to CB 35.) On 7 September 2006, the e@pliapplied to the
Tribunal for review of the decision. (The applicatto the Tribunal

and covering letter are reproduced at CB 36 to GB 4

4. The applicant attended a hearing before the Tribuoa
15 November 2006 (CB 50). The Tribunal’'s accountvbat occurred
at the hearing is set out in its decision recoffihe decision record is
reproduced at CB 107 to CB 116. In particular, $&8 110 to
CB 111.) The Tribunal also wrote to the applichyt letter dated
3 January 2007 seeking his written comments omicematerial that it
said would be the reason, or part of the reasorddoiding that he was
not entitled to a protection visa (CB 56 to CB 60yhe applicant’s
response is reproduced at CB 61 to CB 101, witheames. The
annexures include what appears to be a copy of “@rminal
Procedure Law” of China (CB 61).

5. Throughout the process of the review, the applieeat assisted by a
registered migration agent (CB 36, CB 37, CB 105).

The applicant’s claims to protection

6. The applicant’s claims to protection in Australigsa from his having
to pay a fine for breaching the birth control pglaf China (in 1994)
and other debts arising from family medical expsns@d his claimed
fear of harm from the Chinese authorities, whom ¢laimed
threatened, detained, and tortured him because libkgved he had
encouraged his fellow villagers not to pay certalonations” for road
construction to the government. He claimed thatrwine was detained,
he was forced to sign a confession admitting tleahdd participated in
anti-government activities. Upon being released,eheouraged the
villagers to question the “donations” and to obtamexplanation as to
why they had to be paid, and organised demongtsiio protest. He
was questioned by the police and was told not tgage in these
activities. He had heard that police planned taiddtim again
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The Tribunal

7.

The applicant appeared before the Tribunal on l¥eRier 2006 to
give evidence and present arguments. During th&rseoof the
hearing, the applicant submitted four documentgh(wianslations) in
support of his claims (see CB 46 to CB 49). Thidmal also took
evidence from a “friend” of the applicant’s fathettaw in China. The
documents were a “Summons” from the local PublicuB&y Bureau, a
receipt from the Fujian Province “Public Affairs #thistration” in
relation to “donation to the road construction”,datwo receipts,
described as “Payment as the Penalty for the BafthChild not
Permitted by the Birth Control Program” (dated 6€Jd1990, and
3 March 1994, respectively).

The Tribunal identified the applicant’s claims asrgy that he had said
that he was active in opposing Chinese authonitids regard to “some
of their policies”, and that he had protested agjaitiines” and
“donations” that he had to pay. That after ingjtiocal people to also
protest he had been detained, and physically abusethe Chinese
authorities. The Tribunal noted that the applicdwatd tendered
documents in support of his claims (CB 115.9).

The Tribunal was persuaded by what it said was ataitbd
assessment” by the Australian Department of For&fémirs and Trade
(“DFAT”) that the documents tendered by the appitcavere
“fraudulent”, which led the Tribunal to find thatd applicant’s claims
were also “fabrications”. It also found that it svstrengthened in that
finding by the results of its own investigation (@B6.1). The
Tribunal found that in light of this finding abouhe applicant’'s
evidence, it was not satisfied that the applicaa & well-founded fear
of persecution within the meaning of the Refugees\ention, and
that the applicant was not a person to whom Auat@bed protection
obligations under the Refugees Convention. Itefuee affirmed the
decision under review.

Application to the Court

10.

In his application made on 20 March 2007, the a@apli put forward
the following grounds:
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- There was an error of law in the Tribunal's demn
constituting a jurisdictional error;

- There was procedural error in the Tribunal's ci&on
constituting an absence of natural justice.”

11. The applicant has also set out “particulars” whachtheir face appear
to be the grounds of the application:

“1. The Tribunal failed to comply with its obligatis under s.420
of the Act.”

[particulars]

“2. The Tribunal failed to comply with its obligatis under s.430
of the Act.”

[particulars]

“3. The Tribunal failed to comply with its obligaiis under
s.424A(1) of the Act.

[particulars]

Before the Court

12. At the hearing before the Court, the applicant appe in person. He
was assisted by an interpreter in the Mandarin udagg.
Mr R Foreman of Counsel appeared for the firstoadpnt.

13. Before the Court the applicant read from a prepatatément which he
said had been drafted with the assistance of éadi. He pressed the
following:

1) A breach of s.420 of the Act. The applicant subadithat s.420
requires the Tribunal to pursue a mechanism tratiges a “just,
fair, and economical review mechanism”, and thatas unfair of
the Tribunal to find that the documents submittedsupport of
his application were forged in the absence of angtérial direct
evidence” in support of that finding.

2) A breach of s.430 of the Act. The applicant expdal that the
Tribunal refused to consider his explanation fa thformation
provided by DFAT (that is, his response to the dindl's
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S.424A letter). Further, the Tribunal did not set the reasons
for this, and the evidence it relied upon (“theblinal did not
specify on what basis it behaved in such a wayiadcordance
with what evidence”).

3) The Tribunal breached its obligations pursuant4@4A(1) of the
Act. The applicant submitted that the Tribunal gidvide him
“with relevant information” (the information fromEAT and the
other information the Tribunal relied on), but thlhe Tribunal,
“without any reason”, refused to consider his empteoon in
response to this information. The applicant algbnstted that
this led him to “question the sincerity of the Tmial”. (This may
also have been a complaint of an apprehensionas (see the
applicant’s written submissions provided subsedyentee [16]
of this judgment).)

4) that the Tribunal acted in bad faith — see [16fhid judgment.)

14. Given that the applicant was unrepresented bef@&€ourt, during the
course of the hearing | raised the following matteith Mr Foreman:

1) In relation to the applicant’s second ground, whethe question
may better have been posed as whether the Tribunoglerly
considered all of the applicant’s claims.

2) Whether, in light of SZBEL v Minister for Immigration and
Multicultural and Indigenous Affairs(2006) 228 CLR 152;
[2006] HCA 63 (‘'SZBEL), the Tribunal complied with its
procedural fairness obligations pursuant to s.426eAct.

3) In relation to the applicant’s third ground, whetleebreach of
s.424A of the Act occurred in relation to the omlidence
obtained by the Tribunal via telephone.

15. The parties were given the opportunity to maketamisubmissions (in
the case of the first respondent, further writtelnsissions) in relation
to these issues, and were granted leave to prewigdurther evidence
(for example, a transcript of the Tribunal hearititggt may be relevant
to consideration of these issues. The orders peovidr the respondent
to file and serve such material first, and then tioe applicant to
respond.
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16. In this regard, the first respondent filed suppletagy written
submissions, and the affidavit of Ms Nicola Johneb81 March 2008,
annexing a transcript of the hearing before thebuiral held on
15 November 2006. The applicant subsequently fileditten
submissions in which he argued an apprehensiomasfdn the part of
the Tribunal.

17. Neither party sought any further directions, orrivgg in this matter.
(The opportunity was provided by way of orders matléhe hearing.)
In these circumstances it was understood that ertGvould then
proceed to consider all the material before it, @ndceed to hand
down its judgment.

18. However, having done so, but just before judgmentictc be handed
down, the Full Court of the Federal Court handedrds judgment in
SZKTI v Minister for Immigration and CitizensH®008] FCAFC 83
(*SZKTY) (per Tamberlin, Goldberg and Rares JJ). This vadlowed
by the Full Court of the Federal Court decisiorSIBKCQ v Minister
for Immigration and Citizenshif2008] FCAFC 119 (SZKCQ) (per
Stone, Tracey and Buchanan JJ) avohister for Immigration and
Citizenship v SZLFX2008] FCAFC 125 (SZLFX) (per Branson,
Bennett and Flick JJ).

19. The issue relevant iBZKTland SZKCQto the case currently before
the Court is the application of s.424 of the Abt.these circumstances,
| did not proceed to hand down judgment, but gdwe parties the
further opportunity of making further submissions ¢his issue.
Submissions have been received from the first mdgat in this
regard.

Section 424 of the Act: The Authorities

20. In SZKTI the Full Court had before it an appellant (applitamho
claimed to fear persecutory harm if he we wereetarn to his home
country because, whilst in that country, he hadnbsespected of
having organised the distribution of “illegal rebgs propaganda
materials” ([6]). He also claimed in support o$ lapplication that he
had participated in relevant religious activitigace his arrival in
Australia (see [18]-[19]). The Tribunal conductadearing pursuant
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21.

22.

23.

24,

to s.425 of the Act (at [2]), and subsequently sdame later wrote

twice to the applicant. One letter sought his ca@mton information

pursuant to s.424A of the Act, and the latter (agldvant to the case
currently before the Court) sought additional infiation under

S.424(2) of the Act (see [2] and [21]).

In response to the latter, the applicant providésttar in support of his
claims to have engaged in relevant religious pcaatn Australia. The
applicant claimed that he worshipped regularly instalia, and
provided a letter from two elders of the ChurctheTapplicant’s letter
invited the Tribunal to contact either of the twidexs if the Tribunal
had any questions, and the letter enclosed fronwvitbeslders provided
a mobile telephone number for one of the authoth@fietter with the
statement: “please do not hesitate to contact .eé (24]).

The Full Court found that the Tribunal did not itevithe author
(Mr Cheah) of the letter to provide it with infortran under s.424(2)
of the Act, that instead it “simply telephoned Mné&ah on his mobile
phone and questioned him about the appellant, tbbining
information additional to that in the letter ...” (§8]). The Court
found that the Tribunal “relied on that informati@mm deciding to
affirm the decision of the Minister’s delegate &fuse the appellant a
protection visa” (also at [3]).

The Full Court identified (at [4]) that the “questi of statutory

construction raised in this appeal is whether, whka Tribunal

telephoned Mr Cheah on his mobile phone, it invitech to give

additional information. If it did, it is common @und that the
mandatory requirements of s 424(3) were not folldwecause he had
not been invited in writing to do so by the Tribus&nding him a
letter, fax, email, or using other electronic meadastransmit the
writing (ss 424(3)(a), 441A(5))”

The Full Court set out the relevant statutory pmns (at [9]-[11]),
and said at [12]:

“If a person were invited under s 424 to give adkhal

information, the invitation had to specify the wiaywhich the
additional information may be given, being the walyich the
tribunal considered was appropriate in the circuamstes. The
invitation also had to specify a particular periéar that to occur,
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or if no period were specified, then the tribunaldhto give the
person a reasonable period (s 424B(1) and (2)).”

25. In short, the facts before the Court3@KTIwere, relevantly:

1) At [23], the applicant responded to the Tribunatotigh his
migration agent to the Tribunal’'s request pursuarg.424 of the
Act, and enclosed a letter from the elders of Hwsirch in
Australia, and told the Tribunal to contact theeetdif it had any
guestions, and a mobile phone number was providedhHhat
purpose.

2) At [26], two months later, the Tribunal did contamte of the
authors of the letter, and further, sent a lettaspant to s.424A
of the Act providing the applicant with the oppanity to respond
to the additional information that it obtained frahe author of
that letter ([26] and [27]). The Tribunal’s lett&iso informed the
applicant why that information was relevant torégiew.

3) The Tribunal did not accept that the applicant badn involved
in a Christian church in China ([30]), and in redat to the
evidence and letter from the church elder in Adlisirathe
Tribunal said that this “shed little light”, andwga“scant support”
to the applicant having been an active Christia€ivna ([31]).
The Tribunal described the comments from the authdine letter
as “superficial comments”, and the Full Court foutit the
Tribunal’'s telephone conversation was part of tkason for
rejecting the applicant’s claim for a protectiosav([35]).

4) The Full Court stated as the “critical issue” aggeéwhether the
Tribunal could simply telephone (the author of kbtter) and ask
him questions without having to follow the proceshirin
Ss 424(2), (3) and 424B of the Act” (also at [35]).

5) The Court answered that question in its considamagippearing
at [36]-[54], and | note relevantly the following:

1) At [40], in the circumstances, the Tribunal's tdlepe call
to the author of the letter “amounted to an inwatatto him
to give additional information to the Tribunal’In(part, the
Court relied on what was subsequently containedha
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Tribunal's s.424A letter to find that what the awth
provided was information “additional” to that comiad in
his letter. In these circumstances, s.424(2) wagaged.)

i) At [41] that in the circumstances the Tribunal ted the
author to provide new information additional to lester,
and in speaking to him on the telephone the Tribwes
not acting under its powers under s.427(3)(a) siihdel not
summons the author to give evidence before it.

i) At [43]: “... the Parliament did not authorise thdunal to
get additional information from a person pursuamtits
general power under s 424(1) without complying wtitle
code of procedure set out in ss 424(2) and (3)”.

Iv) At [46] that there are “important consequences” olhi
might flow from a failure to comply with the codd o
procedure.

v) At [47] that “[a]n impromptu telephone call receivbdy a
person who can provide the tribunal with informatmould
be regarded by the recipient with suspicion ormese and
that this therefore could create difficulties, whis one of
the reasons “why Div 4 of Pt 7 of the Act providedetailed
procedure for seeking such information which a @ers
invited to provide”.

vi) At [48] the Full Court found that the Tribunal drean
adverse inference against the applicant based @t was
said to be the author’s “superficial knowledge” thfe
applicant’s profile in China and his “understanglithat the
appellant [applicant] had been a Christian there”.

vii) At [50]: “[w]hile the tribunal was at liberty to dose among
the methods provided Div 4 of Pt 7 by which it ntightain
the information sought from Mr Cheah, it was notilagrty
simply to telephone him, without warning, and aski h
guestions”.

viii) At [51] the Tribunal noted thaSZGBI v Minister for
Immigration and Citizenship2008] FCA 599 (SZGBT)
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26.

27.

SZKJT v Minister for Immigration & Anor [2008] FMCR76

was not of assistance in the circumstances ofdke before
it. In that case, it was held that s.424(2) did aygply where
the Tribunal acted on a request by the applicanmbiain
oral evidence under s.426(2). At [53]: “[i]n ouriojn, if
the tribunal requires additional information to jevided
by a person it must follow the procedures that the
Parliament has laid down to obtain that informatiQme
mechanism that the tribunal can use is to invigeapplicant
or the person to a hearing and obtain evidence tham on
oath. It can then invite the applicant to providettier
information. The procedure is, after all, inquisih It is
not an unusual feature of inquisitorial procedurdst
proper enquiry takes time and care. The tribunal wi
naturally seek to contain the extent of its ene@siri
consistently with its performance of its duties ingwegard
to s 420.”

At [50] the failure of the Tribunal to follow (inetation to
the conversation and information obtained from alhor
of the letter) the procedures set out in s.424(R)and
424B, was a jurisdictional error.

In SZKCQthe appellant (applicant) before the Court wastiaes of
Pakistan who claimed to fear persecutory harm lsecal his political
activities (see [8]). At a hearing before the Tnhl, the Tribunal:
asked him to obtain from Pakistan confirmatiomrr leading party
officials who knew him of his standing and situatiand allowed him
four weeks to do so™” (at [12]). In response, tdamcuments were sent
by facsimile transmission to the Tribunal ([12]-]L3 The two
documents were subsequently referred “to the AletraHigh
Commission in Islamabad” by the Tribunal ([14]) amdnongst other
things, the overseas “post” was asked to confireailithenticity of the
letters and establish the identity of the autharg] to obtain further
information from them (at [15]).

It appears that the High Commission did so, andigeadl answers to
the Tribunal's questions ([16]). Subsequently, Thbunal wrote to the
applicant setting out the response provided byHigh Commission
([17]). (Noting that the applicant “was not adwsef the terms of the
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guestions which the High Commission was asked totpuhe two
persons in Pakistan ([19].)

28. The Full Court considered the appellant’s (applisarcontention that
the oral request made to him during the hearing igaired by s.424
of the Act to be in writing. In rejecting the Mster’'s submission in
reply, the Court did not accept the Minister’s domstion of s.424 of
the Act, that the Tribunal could proceed pursuarg424(1) rather than
s.424(2) to obtain information, and did not needdtoso in writing
([39]-[40]). At[41]:

“The elements which must be present for the engegerof
s 424(2) are: an invitation; to a person; to givefarmation;
which is additional information. There is no doubht these
elements were present in the case under considera®rima
facie, therefore, s 424(2) was engaged and theufab came
under an obligation to give the invitation in wnig.”

29.  At[49]:

“It was submitted that upon the construction whicfavour the
RRT would be obliged to commit to writing everysgio& which
it wished to ask of an applicant (or presumably @ody else)
during an oral hearing conducted in connection wathreview.
The prospect is certainly a troubling one. HoweVehink there
are sufficient reasons to conclude that the obilggatdoes not
apply to information which is provided by way ofdewice or
argument in an oral hearing.”

30.  At[51]:

“Section 427 sets out the powers of the RRT. Astatgypowers
are a power to take evidence on oath or affirmatimnsummon
persons to appear before it to give evidence, tpire a person
appearing to give evidence and to administer anhoat
affirmation. In my view the power to take evideoceoath or
affirmation and to require evidence to be given aath or
affirmation necessarily carries with it the power gut questions
and require answers. That power is not affectedchmless
limited, by s 424 which clearly operates outside émvironment
of the oral hearing itself. Outside the oral heayithe scheme of
Division 4 of Part 7 of the Act appears to me, anious ways, to
establish as a necessary procedure that certaipsstaust be
taken in writing. It does so in the context setsi¥22B which
provides that the Division ‘is taken to be an exdteue statement
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of the requirements of the natural justice heanalg in relation
to the matters it deals with’. Significance and gt must
therefore be attached to the safeguards for appt&avhich the
procedural requirements, particularly those in &14424A and
424B, represent.”

31. At [54], that once the Tribunal takes the step:

“[Plermitted to it of inviting a person to give adobnal

information. At that point the language of s 42éctmes
imperative. Such an invitationmust be given to the persan

one of the ways then specified”.

32.  At[58] that:

“[T]he RRT failed to comply with a mandatory obligan which
fell upon it when it asked the appellant ‘to obt&iom Pakistan
confirmation from leading party officials who kndwm of his
standing and situation and allowed him four weekdd so™.

(That is, that the Tribunal failed to ask the aggufit to obtain this
additional information in a manner consistent witme statutory
scheme.)

33. In relation to submissions made to it by the MisistegardingSZKT]
the Court found that (at [63] per Buchanan J, withom Stone and
Tracey JJ agreed (at [6])):

“IN]Jone of the matters advanced by the Minister yide a
reason to doubt the correctness of the construation 424 of the
Act determined by the Full Court I8ZKTI. Far from being
wrong, much less clearly wrong, the constructiopraped by the
Full Court in SZKTI was correct.”

34. In this regard, see further another judgment of Eud Court in
Minister for Immigration and Citizenship v SZLF2008] FCAFC 125
(per Branson, Bennett and Flick JJ (at [3])), inickhthe appellant (in
that case, the Minister):

“[Flormally submitted that SZKTI was wrongly decitle
However, we agree with the judgment of the Full i€delivered

this morning in SZKCQ v Minister for Immigration dn
Citizenship [2008] FCAFC 119 that SZKTI is not plgi wrong.

This Court should therefore follow it. The firstspondent’s
contention succeeds.”
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(The first respondent was the applicant for a @tote visa.)

35. At [63] of SZKCQ Buchanan J continued:

“In SZKTI the Full Court rejected the contention that the RRT
could elect to obtain information from a person,casmtemplated
by s 424(2), without engaging the operation of 4(22 and (3).
That is the view to which | have come independently
Notwithstanding the attack made on it in the Mmist
supplementary submissions, | am fortified in mywvigy the
analysis and discussion BZKTI.”

36. As referred to inSZKCQ the construction relating to the operation of
s.424 of the Act was set out by the Full courS#KTlat [43]-[45]:

“43 In our opinion in its natural and ordinary megy
s 424(2) provides a means by which a person may be
‘invited’ to give additional information to the bunal, that
Is, information which that person has not alreadgvided
to the tribunal or which the tribunal has not obstad in
another way, such as pursuant to the use of itseppw
under s 427(3) to summons a person to give evidenhke
introductory words to s 424(2), namely ‘without ilimg
subsection (1), identify one of the means avadabider s
424(1) which the tribunal may employ to get infotiorm,
but then s 424(2) prescribes the mode and limitatio
governing how it may invite a person to give it iiddal
information. The Parliament provided a code in4gsl,
424A, 424B and 424C which made extensive provision
the tribunal to obtain information including by nmeaof
an invitation to a person to provide it. Those \psons
specified the means by which the information wabdo
sought, and the consequences for its non-provisigve
are of opinion that the Parliament did not autherithe
tribunal to get additional information from a perso
pursuant to its general power under s 424(1) withou
complying with the code of procedure set out iIAZH?2)
and (3).

45  In our opinion, the Minister failed to provideyaplausible
alternative legal meaning to ss 424(1) and (2) Wwhic
allowed the tribunal to act as it did when inviting
Mr Cheah to provide additional information without
complying with ss 424(3) and 424B. Here, the s
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37.

obligations under s 424(3) were enlivened. Sinceseh
obligations were not complied with, the tribunalldd to
follow the procedure specified in the Act for threvpsion
by a person invited to give additional informatiofthat
information and committed a jurisdictional error.”

| should just note that at [73], [74] and [75] ZKCQ the Full Court
addressed submissions on an issue also relevaotiie of the factual
circumstances before the Court in the current case:

“73 The Full Court judgment it5ZKTI raises another possible

74

guestion concerning the facts of the present case.

In SZKTI the RRT sought information from a person
known to the applicant. It sought the informatibg
telephone. The Full Court held that was imperrbissi In
the present case the RRT sought information, nigtfaom

the appellant but also, through the High Commission
Islamabad, from Mr Abbas and Mr Khalid. Althoudtet
request to the High Commission was in writing there
nothing to suggest that the invitation to provide
information which was extended to Mr Abbas and Mr
Khalid was in writing. It could only have been an
invitation as both gentlemen were beyond the reddmny
compulsive power possessed by the RRT. Prima, facie
therefore, the provisions of s 424(2) were engagksm
with respect to the additional information soughonf
each of them.”

(Ultimately, the Court stated it was not necesstrydecide this
additional argument put forward by the appellargp(eant) in that
case.)

Consideration in the Current Case

38.

SZKJT v Minister for Immigration & Anor [2008] FMCR76

In the light of the above, two matters in the cotrease give rise to the
need for consideration:

1)

2)

During the course of the hearing with the applicdm Tribunal
guestioned, by telephone, a friend of the applisdather-in-law,
who was in China.

At the hearing conducted with the applicant, thepliapnt
submitted “four purported original documents” (CBOYM4) in
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support of his claims. Subsequent to the heatimg, Tribunal
sent these documents to DFAT in a letter sent bgileand asked
certain questions in relation to the documents.

Material Relevant to this Consideration
39. The matters relevant to these matters are:

1) The applicant appeared before the Tribunal at aririgeaon
15 November 2006 “to give evidence and present raegis”
(CB 109.3) (see also CB 50).

2) The Tribunal's account of what occurred at the imggis set out
in its decision record (CB 110.4 to CB 111.3). Alsefore the
Court is a transcript (“T”) of the hearing annexedhe affidavit
of Nicola Johnson, a solicitor in the employ of gw@icitors for
the first respondent.

3) During the course of the hearing, the applicantstibd “four
purported original documents with translations”tb@ Tribunal
(see CB 110.4, and T 2.4). (The translation ofdbeuments is
reproduced at CB 46 to CB 49.)

4) During the course of the hearing, the applicanegawidence that
he was assisted by “the friend of my father-in-lamio organised
a business visa for him which was the visa thaidesl to come to
Australia (T 4.2).

5) The Tribunal questioned the applicant about thienft of his
father-in-law and asked him whether the friend knefvhis
difficulties with the authorities in China (see Y 4 (See also
CB 110.6.)

6) The Tribunal continued to question the applicardualevents in
China and, again, evidence was given concerningtasse from
the friend of the father-in-law (T 7.8). (And sgenerally T 4.10
to T 10.5.)

7) Relevant to the issue of the telephone call toftlend is the
following from the transcript of the hearing, afl0.8:
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‘MR WITTON [the tribunal member]: And the friend of
your father-in-law, does he have a phone?

THE INTERPRETER: Yes.

MR WITTON: Could | phone him?

THE INTERPRETER: Yes.

MR WITTON: Do you have his number?

THE INTERPRETER: Yes.

MR WITTON: Okay, what time is it in China now?
THE INTERPRETER: Three hours backward.
MR WITTON: That's all right, that’s seven o’clock.
THE INTERPRETER: Yes.

MR WITTON: Okay. Your — what is this man’s name?

MR WITTON: But he knew you were in trouble with th
police.

THE INTERPRETER: He knew that; little.

MR WITTON: If | rang him now would he be abled me
why you had to leave the country?

THE INTERPRETER: Yes, he can.
MR WITTON: Right, is it okay if | ring him?
THE INTERPRETER: Yes.

MR WITTON: Okay, now before I'll just look at the
documents you gave me. What are the receipts for?

THE INTERPRETER: The receipts of fine and the
donations.

MR WITTON: Okay and the fines are because of extra
children, yes?

THE INTERPRETER: Yes.
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MR WITTON: And the other one is the donation te th
road?

THE INTERPRETER: Yes.

MR WITTON: If | thought it was necessary couldsk @he
Australian Embassy to secretly ask if these areimex?

THE INTERPRETER: Australian Embassy?
MR WITTON: Yes, in Beijing.

THE INTERPRETER: Yes.

MR WITTON: It would be all right?

THE INTERPRETER: Yes.

MR WITTON: Okay, well okay because | hear yourysto
and what you’re saying and it's very hard for mekiwow
whether you are telling the truth or not so you éaiven
me two ways to try and get a bit of extra evideadwaut this.
One is to speak to your — the friend of your fatinelaw
and | think because that's easy | will do that gjhd away
and then | will think whether it is necessary tceck the
documents. Okay, before | talk to Xi Mao Tungthisre
anything else you want to tell me?”

8) The transcript continues at T 12.9:

“MR WITTON: Okay, all right, can you tell me thember
for Xi Mao Tung?

THE INTERPRETER: Sir, | do not call him often.
MR WITTON: No, it's a mobile is it, or home phone?
THE INTERPRETER: Mobile phone.

MR WITTON: Okay. Do you know, for phoning ovessea
there's 0011, what comes after that for China, do know?

THE INTERPRETER: Yes.
MR WITTON: Can you write it?

THE INTERPRETER: Yes.
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MR WITTON: What does he — what do you think hevkno
about why you had to leave the country?

THE INTERPRETER: He's not very — he’s not veryilfam
with what happened.

THE INTERPRETER: [This appears to be an errothia
transcript and it was Mr Witton] But he knows thaiu
were in trouble with the authorities?

THE INTERPRETER: Yes, he knew a little.

MR WITTON: What little, what would he know?”

9) AtT 14.3, the transcript continues:

“MR WITTON: Okay, when we ring him | think I'm ggito

tell the interpreter what is perhaps the best thiagher to
say to this man first. So — and I'll get her tdl ®u what
I'm saying. So what | would like you to do is you to say
that this is — we’re ringing from Australia aboutrM I'm

not sure how to pronounce Chinese names, Xue, v
do you pronounce X-u-e?

THE INTERPRETER: Sher.

MR WITTON: Sher, okay, you would see Xue Jin Nthat
how — is that how you pronounce — have you gonaise
there?

THE INTERPRETER: No.

MR WITTON: Sorry.

THE INTERPRETER: Xue Jin Ng, yes.

MR WITTON: Xue Jin Ng.

THE INTERPRETER: Mm.

MR WITTON: And would you call your friend Jin Ng?
THE INTERPRETER: Xue Jin Ng.

MR WITTON: The whole lot?

THE INTERPRETER: Yes.
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MR WITTON: Okay, so if — does this man know tbatare
asking for a protection visa?

THE INTERPRETER: | didnt tell him?

MR WITTON: Okay, | think it would be good for uws t
explain to him that we are talking about your néadtay in
Australia and that we are having a private confitiain
information that won' be told to anyone and we tall him
that you are here as well and | will ask you to s&ylo to
him so he knows you are there and the interpreiéérsay
that | would like to ask this man a few questiond ¢en |
will ask him why did you have to leave the countig/that
okay?

THE INTERPRETER: Yes.

MR WITTON: Do you think he would be frightenedthoy
phone call?

THE INTERPRETER: Because of this phone call hdtmig
be.

MR WITTON: Yes, so | would like to reassure himibis
very important for me to get this information frommm
because that will help me believe you. So yousasnto
him | really need you to tell them about why | hadeave
China but it is very important that you dont gitxean any
information. You cant say, tell them that | wastained by
the police because that would not help me butrisugh if
you say, | would like to you to tell them what yoww
about my situation, something like that.”

THE INTERPRETER: | want to ask for clarificatiotie
sentence before the last sentence you mentiongublice; |
was wanted by the police. You are talking aboathblice
in China or in Australia?

MR WITTON: No, no, no, in China. I'm only intdes in
— | want to hear from him why you had to leave @hin
Okay, yes. Does he have contact with your wife?

THE INTERPRETER: He has no contact, | mean nehoft

MR WITTON: Okay. When he answers maybe it's foest
you to talk to him first and if you tell him thexesomeone
who needs to talk to him and that there is an preter here

as well. Okay? All right, we’ll try.
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(...Music playing...)

MR WITTON: It must be busy. This is usual? No
connection. We'll try again.

(...Music playing...)

MR WITTON: Yes, it's Ron Witton in the hearingrmoolt’s
okay, everything is all right, thanks. Say hello.

APPLICANT CONVERSING IN CHINESE WITH XUE
MAO TUNG

THE INTERPRETER: | don't understand the language.
MR WITTON: Okay.

APPLICANT CONVERSING IN CHINESE WITH XUE
MAO TUNG

THE INTERPRETER: | dont understand.

MR WITTON: What is happening?

THE INTERPRETER: He was afraid so he didnt pipgk u
MR WITTON: Okay, can you ...

APPLICANT CONVERSING IN CHINESE WITH XUE
MAO TUNG

THE INTERPRETER: The immigration officer.

MR WITTON: What language is it?

THE INTERPRETER: Dialect.

MR WITTON: And what were you speaking before?
THE INTERPRETER: Mandarin.

MR WITTON: Can he talk Mandarin?

THE INTERPRETER: He said we usually talk with each
other in our dialect.

MR WITTON: All right, can you tell him there’s aakblarin
interpreter.

APPLICANT CONVERSING WITH XUE MAO TUNG

SZKJT v Minister for Immigration & Anor [2008] FMCR76 Reasons for Judgment: Page 20



THE INTERPRETER: He said | will — he said | was
arrested — he said, no, no, he said | was not &ecks

MR WITTON: Okay, can you say that someone wants to
talk — I'm an interpreter and | need to talk — smme wants
to talk to you.

THE INTERPRETER: Yes. Yes, yes.

MR WITTON: Hello, Xue Mao Tung, hello. | haveg[th
applicant] here and | need to ask you some questidtie’s
not in any trouble at all but | just need some infation. Is
that all right if | talk to you?

THE INTERPRETER: Yes, yes.

MR WITTON: Okay, look he has said that he haccavée
China and | wanted to know from you why he hacctyé
China. Any information you tell me is confidentaid
won't be passed on to anyone but this might be tbleelp
him stay in Australia. So he’s said that he hadeave
China, can you say why?

THE INTERPRETER: | can't hear. What did you say?

MR WITTON: Okay, he said that he had to leave &hin
why did he have to leave China?

THE INTERPRETER: | have no idea, how can | know?

MR WITTON: Do you want to ask him to help you axpl
because we need this information?

THE INTERPRETER: He said, yeah, you tell him, gaoi
tell him.

MR WITTON: Did he have any problems with the @dlic
THE INTERPRETER: Yes.
MR WITTON: What was his problem?

THE INTERPRETER: | have no idea, it seems to donget
about one child policy.

MR WITTON: And how did he get — manage to leave
China, did you help him?
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THE INTERPRETER: | didnt. He used to run a camp
before; he was rich.

MR WITTON: Okay, but this was on the form, yes lbut
think he was actually a carpenter, is that right?

THE INTERPRETER: What did you say, what did yp? sa

MR WITTON: Yes, that was on the form that he ran a
factory but | think really he was a carpenter, wabn?

THE INTERPRETER: He used to be a carpenter. Nes,
have no idea, yeah, he used to be a carpenter.

MR WITTON: Okay, and you helped him because tiesswi
family used to help you, is that right?

THE INTERPRETER: No.
MR WITTON: No, why did you help him?

THE INTERPRETER: Because before his wife and my
family has some — some kind of relative isn' tigit?

MR WITTON: Okay, is there anything else | cantask?

THE INTERPRETER: Our Chinese telephone line issund
surveillance you know. Our conversation might Inelax
surveillance you know.

MR WITTON: Okay, all right then so there’s nothimgre
we can talk?

THE INTERPRETER: If you asked him something seasit
you might bring him some trouble.

MR WITTON: Yes, | can understand. Well look i \gaod
talking to you.

THE INTERPRETER: Okay ....”
10) Thenfinally at T 19.3:

“MR WITTON: Yes, of course. What | will do next will
see if we can make some secret enquiries abouk thes
documents, especially this one.

THE INTERPRETER: Yes.

SZKJT v Minister for Immigration & Anor [2008] FMCR76 Reasons for Judgment: Page 22



MR WITTON: And | will ask the embassy if they bame
someone look at secretly, not from the governnaad,for
them to look at it and give an opinion if it loosnuine. If
they say it is genuine or it looks genuine thehimhk that
makes it easy for me to believe you. If they chuiooit
soon or if they cannot give an opinion | will thimakout
everything that you have told me and also that gitmwed
me to ring this man and | will try and decide ifathis
enough for me to grant a protection visa. Is tobdar?
Okay, are you able to work at present?”

11) Following the hearing, by letter sent by email on
29 November 2006 (CB 51 to CB 53), the Tribunalt Secanned
copies of these documents” to an officer in DFAT( asked the
following questions (at CB 53.4):

“6. The RRT would appreciate it if post would pawianswers
to the following:

A. Can you determine if the attached documents are
genuine, or alternatively make any comments about
whether any features of these documents are not
typical?

B. In relation to the ‘Penalty for the birth of the did’
receipts, the receipt numbers are almost sequential
(001940 and 001942) despite being issued six years
apart. Is there any reasonable explanation for how
this could happen if the documents are genuihe.

12) I note further that the request ends with (at CSB3

“8. Please be aware that any information you pr&viday form
part of the information used by the Tribunal to iesv
applications for refugee status ...”

13) The response, again by email, is at CB54 and itedda
25 December 2006. Essentially, the advice was:

1) In relation to the summons, that there were soratéufes
not normally expected and that “this would suggdkeat the
document provided is not genuine”.

i) In relation to one of the receipts and advice olgdifrom
“an accountant” with the relevant city council “ththe
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receipt number ... does not exist in the office’'sabdase”,
and further, with regard to the other two receigtdyice
obtained from an official of the relevant city cailnthat
ultimately led to “the advice from local governmeifiicials
suggests that the documents are not genuine”. Thihanal
wrote to the applicant by letter dated 3 Janua720
inviting comment on this information (CB 56 to CB)6
The applicant's response is at CB 61 to CB 101,hwit
annexures.

40. The Tribunal’s reasoning is brief. It made refeeho the applicant’'s
claims, and then said (at CB 115.10 to CB 116.3):

“In support of his claims he has tendered documents

The Tribunal has considered the assessment by DOFAihe

documents tendered by the applicant, and is peesdiday their

detailed assessment that the documents are franidulelhe

Tribunal is strengthened on this finding by theults of the

Tribunal's own investigations with regard to avdila

information as also cited above and notes that thsilable

information also indicates the prevalence and alality of

fraudulent documents in China. The Tribunal hassutered the
applicant’s submission with regard to the aboveeasment but is
not persuaded by it that the documents are anythimug

fraudulent documents procured and submitted byafiicant to

strengthen his claims for a protection visa. Thiudnal finds

that the oral evidence from the person providedobgne at the
hearing was insufficiently strong to provide corooétion for the

applicant’s claims and the weight of evidence wbard to the
documents being fraudulent, leads the Tribunalind that the

applicant’s claims are fabrications.”

The Minister’s Submissions: The Questioning of th&ribunal

41. In relation to the questioning during the hearirighe friend of the
applicant’s father-in-law, the Minister makes thetther submissions:

1)

That the current circumstances can be distinguidinech the
circumstances i5ZKTlin that the information in that case was
sought outside the Tribunal hearing. The Ministelies on
SZKCQat [49] and [51] to submit that the Tribunal's @altions
under ss.424(2) and (3), and 424B do not applyntormation
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42.

which is provided by way of evidence or argumentam oral
hearing, and that s.424 “clearly operates outdideenvironment
of the oral hearing itself”.

2) In this regard, the Minister also relies on whaswaid iInSZMBS
v Minister for Immigration and Citizenshif2008] FMCA 847
(“SZMBJ3) at [24]-[25] per Driver FM.

3) That s.429A of the Act was a source of the poweahefTribunal
to act as it did, and that section empowers theuhal to allow
the giving of evidence by any person by telephone.

4) That the Court “might also consider” that s.426(@2)the Act
authorised the Tribunal to take oral evidence fitben father-in-
law’s friend. In this regard, the first respondegfiers to T 12 to
T 14, and T 16, for the submission “that the agmpltcwanted
evidence to be taken from the friend”. In supmdrthe argument
that s.426(2) of the Act supplied this authoritye t first
respondent refers t&ZGBI v Minister for Immigration and
Citizenship[2008] FCA 599 (SZGBT) at [6]-[7], [23]-[37], and
SZMBSat [25].

In all, therefore, the first respondent submitst tiés was not a case
where s.424(2) of the Act was engaged because yfoar of the
“independent” reasons set out above.

Consideration: The Telephone Call

43.

44.

It is clear, given the extract of the Tribunal’@#on record above (see
[40]), that what the father-in-law’s friend toldetAlribunal was a part
of the reason for the Tribunal affirming the demmsiunder review.
What DFAT told the Tribunal (based on what was seldifrom the
overseas post) was also a part of the reason fiomefg the decision
under review.

Dealing first with the questioning of the fathertaw’s friend. Based
on SZKTI therefore, the question for the Court in the entr
circumstances is whether, when the Tribunal telapbahe father-in-
law’s friend, it invited him to give additional iafmation (or whether
the invitation was to give evidence or argument)d avhether the
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45.

46.

47.

48.

49.

Tribunal acted pursuant to s.424(2) of the Act. s&f whether the
procedures set out in s.424(3) and s.424B were A#ilure to follow
the procedures in ss.424(3) and 424B would bediational error (see
SZKTlat [54]).

The Minister seeks to distinguish the circumstarafeie current case
with what was found InSZKTI in that the Minister submits the
information in that case was sought outside of éuhal hearing,
whereas in the current case, the information wagylsoduring the
Tribunal hearing. The Minister relies on what wsaglSZKCQat [49]
and [51], to argue, in effect, that s.424 of thé oot engaged when
such a telephone call occurs during the coursehefaaing.

In this regard, | note that at [49] the Full Coseitd inSZKCQ

. | think there are sufficient reasons to conclutet the
obligation does not apply to information which ieoyided by
way of evidence or argument in an oral hearing.”

Clearly, inSZKTIthe telephone call took place some two monthg afte
the provision of the initial letter, and did nokéaplace during the
course of the hearing, as it did in the currentecasiowever, this
simple distinction, in my view, does not provide tbomplete answer
to this issue.

In SZKCQ the Court said that the obligation does not aptay
information which is provided “by way of evidence @argument in an
oral hearing”. The issue therefore is whether whatfather-in-law’s
friend told the Tribunal is either evidence or argunt or neither.

It cannot be said that the information providedtbg father-in-law’s

friend was provided by way of argument. In anyreyevith reference

to the relevant statutory code (Division 4 of P@rithe capacity to
“present arguments” appears to be that of the egqti(see s.425(1) of
the Act). | cannot see that the statutory codeiges for anyone other
than an applicant to provide such argument. (Njotiso of course,
specifically and relevantly, the provisions of €£2I)(d) of the Act as
they apply to a person providing immigration assise to an applicant
before the “review authority” (in context, the Tuital.)
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50. Nor, in my view, can the information provided byetfather-in-law’s
friend to the Tribunal at the hearing be categdrias evidence taken
by the Tribunal pursuant to s.427 of the Act.

51. | should also note that the first respondent’s sgbion as to what was
said at [51] ofSZKCQto found the argument now that there is a
distinction to be drawn between telephone conviersaitat a hearing
and telephone conversations outside a hearing,sneede seen (with
respect), in context, with what the Court was assireg at that part of
its judgment.

52. The Court's focus was on dealing with one of thenister’s
submissions in that case that the statutory coctstrufavoured by the
Court would require the Tribunal to commit to wigi every question
that it wished “to ask ‘of an applicant’ during aral hearing” (see at
[49]). The Court then noted the provisions of 5(42 (at [50]), and
then (at [51]) noted that amongst the powers seabs.427 of the Act
is the power to take evidence on oath or affirmmgtito summon
persons to appear before it to give evidence, andduire a person to
appear to give evidence and to administer an aa#lffiomation. That
this power carries with it the power to put quessioand require
answers.

53. It was in that context that the Court said thatt thawer “is not
affected, much less limited, by s.424 which cleapgrates outside the
environment of the oral hearing itself”.

54. With respect, what | understood the Court to bengpatherefore is that
there are essentially two ways, relevantly, tha ribunal could
obtain “information”. One is to take evidence past to s.427 which
enables the Tribunal to put questions and requissvars, and that that
power is not affected or limited by s.424, whichaiseparate power
which enables the Tribunal to invite a person twegiadditional
information”.

55. A clear distinction is drawn between the givingirdbrmation and the
giving of evidence. It is in that context that Idemstood the Court to be
saying that s.424 operates outside the “environmeithe hearing
itself. That is, that within the “environment” did oral hearing, that is,
the environment which operates for the applicanigitce evidence
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(s.425), or another person to do so (s.427), Isetdistinguished from
the different environment where a person gives rmédion (and

clearly, this may include the applicant himself)tsade of giving

evidence at a hearing. | understood, with respleat,given the context
in which the Court gave its consideration, that ¢h&inction was a
conceptual distinction between the giving of eviceeand the giving of
information, and not necessarily a temporal or §ingp“geographic”

or locational distinction that allows anything thatgiven at a hearing
to be categorised as evidence and, presumablyhiagythat is given
outside of a hearing as not being evidence. SedRY is part of the
“environment” and its relevant provisions would Baw be complied
with such as to exclude the operation of s.424 ih that sense that |
understand s.424 to operate outside the environafghe hearing.

56. The first respondent also relies on what was fopd=M Driver in
SZMBSin distinguishing the case before his Honour framat was
before the Court i5ZKTI In that case, his Honour found the relevant
circumstances to be that evidence was taken oadllthe Tribunal
hearing with the prior consent of the applicant.is Honour was
prepared to infer from the Tribunal’s referencetaking “evidence”,
that notwithstanding that he provided evidence bgpne, a formal
procedure was followed and that the Tribunal adsbémed an oath or
affirmation pursuant to s.427(1)(a).

57. In those circumstances, his Honour relied on whad said inSZGBI
per Middleton J where an oral request by applicémtsake evidence
from a particular person resulted in the Tribunateiving written
evidence after the hearing was. In those circumst® s.424(2) was
not engaged. The Courts said that the Tribunalemiifled to act as it
did pursuant to s.426 or its general powers whesetwas an informal
request to receive evidence (with referenc82&Blat [32]-[33]).

58. The view taken by FM Driver was that s.424, in tiecumstances
before him, was not engaged, and that the Tribuwiahined oral
evidence with the concurrence of both the appliGard the person
from whom the evidence was obtained, and thatasedltircumstances
the Tribunal was proceeding pursuant to its ger@valers, and to the
extent necessary, pursuant to ss.427 and 429A wduithorise the
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giving of evidence and that this can be done bgptebne. His Honour
found that there was therefore no breach of the Act

59. In the circumstances of the case before me, | anprepared to draw
the inference drawn by his Honour that a formalcpdure was
followed which resulted in the taking of “evidendedm the friend by
telephone. In the current case, a transcript ohtwdtcurred at the
Tribunal hearing has been put before the Court.is Itlear, with
reference to the transcript of the hearing, thapreedure pursuant to
s.427(5) was undertaken (see in particular T 15 18). This can be
plainly contrasted with the applicant making anrafation pursuant to
s.427(5) to give evidence (see T 2.3).

60. The Tribunal's reference to “further evidence” (CBL.4) must
therefore be seen as the use of loose languagéempart of the
Tribunal, given that the evidence before the Calmows that the
necessary steps for the giving of evidence (whieh Tribunal could
have arranged) pursuant to s.427 were not followRemembering, of
course, that s.427 of the Act is part of Divisioaf4Part 7 of the Act.

61. | note in this regard, and indeed more generalhttie purposes of the
current consideration, the Full Court's emphasis tbe Tribunal
following the “code of procedure” enacted by Pamént as the
exhaustive statement of the natural justice heaufeyin Division 4 of
Part 7. Se&ZKCQat [44]-[47], [51] (“significance and weight must
therefore be attached to the safeguards for ampsicavhich the
procedural requirements ... represent”), [55], areriéference at [56]
to SAAP v Minister for Immigration and Multiculturahd Indigenous
Affairs (2005) 228 CLR 294; [2005] HCA 24 at [77] per McHug
(“strict compliance”).

62. See als®&ZKTlat [44], and the reference at [50]Applicant VEAL of
2002 v Minister for Immigration and Multiculturalnd Indigenous
Affairs (2005) 225 CLR 88; [2005] HCA 7at [16], per Gleeson CJ,
Gummow, Kirby, Hayne and Hayden JJ:

“that principles of natural justice, or procedurdhirness, ‘are
not concerned with the merits of a particular exsscof power
but with the procedure that must be observed inersrcise’.
Because principles of procedural fairness focusnupmcedures
rather than outcomes, it is evident that they armqples that
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63.

64.

65.

66.

67.

govern what a decision-maker must do in the coofsgeciding
how the particular power given to the decision-nraiseto be
exercised. They are to be applied to the procebgewhich a
decision will be reached.”

The current case can also be further distinguishmd what was the
situation inSZGBland SZMBS The first respondent posits that the
Court might also consider that the Tribunal wasaused by s.426(2)
to take oral evidence from the friend becausereation, it is said in
the transcript at T 12-T 14 and T 16-T 19, is ttat applicant wanted
evidence to be taken from the friend.

| do not agree with this reading of the transcripty plain reading of
the transcript reveals that the idea of ringingftiend of the father-in-
law originated with the Tribunal itself (at T 10.7)

“MR WITTON: And the friend of your father-in-lawpes he have
a phone?

THE INTERPRETER: Yes.
MR WITTON: Could | phone him?

THE INTERPRETER: Yes.”

It is clear that the applicant did agree to thébdnal telephoning the
friend (see T 10.8 to T 11.7), but there was clead request by the
applicant for the Tribunal to do so.

Nor can it really be said that the applicant felttthe friend could be
of great assistance to his case: see T 13.4:

“THE INTERPRETER: He's not very — he’s not very ifemwith
what happened.

THE INTERPTER: [In context, the Tribunal] But heokvs that
you are in trouble with the authorities?

THE INTERPTER: Yes, he knew a little.”

Nor had the applicant put forward the friend of Fasher-in-law as
someone greatly knowledgeable about his activitie€hina. The
issue of the friend of the father-in-law aroseincwmstances where the
applicant gave evidence that the friend arrangedhfe obtaining a
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business visa to enable him to “escape from Ch{hat.3). Noting in
particular (at T 4.3):

“THE INTERPRETER: No.

MR WITTON: Did this friend of your father-in-ladid he know
that you wanted to escape from China?

THE INTERPTER: Yes, he knew a little.
MR WITTON: What did he know?
THE INTERPTER: He knew at that time now I'm warited

Noting further again what was said at T 13.4. ([6&¢above.)

The first respondent’s submission that the Coughtnialso consider
that the Tribunal was authorised by s.426(2) of Aloe to take oral
evidence from the friend also fails in my view, hwiteference to
S.426(2) itself. That provision clearly provides &n applicant, within
seven days: “after being notified under subsect{@h give the
Tribunal written notice that the applicant wante ffribunal to obtain
oral evidence from a person or persons nhamed indhee”.

There is no evidence before the Court that theieggul gave any such
notice in writing. | note the reference $&ZGBlwhere the view was
reached that s.426(2) did provide the relevantaiith even though

the time limit referred to in sub-s.426(2) had exdi However, the

circumstances of that case can be distinguished Wbat is before the
Court now in that in that case the applicants haticated that they
wished the Tribunal to take evidence from two unedmitnesses in

accordance with s.426, and had done so in writintheir response to
the hearing invitation (se®ZGBlat [6]). | note further that the Court
said (at [7]):

“[t]here is no doubt that the Tribunal at the spkcirequest of the
appellants obtained evidence from the witnesses, @3d is
apparent from the extracts of the Tribunal’s reasavhich | set
out later, treated the letters as evidence befbte i

Critically in SZGBI(at [33]):

“In my view, there is a distinction to be drawn Wwetn the
Tribunal on its own initiative inviting a person give additional
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information and the Tribunal obtaining evidencetlae request of
an applicant. In this case, the position is cldaat the appellants
did in fact request that the three witnesses gwdemnce, and that
the Tribunal made no ‘invitation’ to any persondotually give

additional information pursuant to s 424(2). Thisnclusion

follows in the circumstances of this case whethemaot the

requirements of s 426 were adhered to by the agpisll or even
possibly waived by the appellants.”

(I note that inSZKTIspecific reference was made $2GBl (at [51]),
and with reference to the circumstances in thag,ce Full Court in
SZKTlfound that that decision was not of assistancaduressing the
circumstances before it.)

In my view, in this regard, the circumstances autyebefore the Court
are closer to those BZKTIthan those ir5ZGBI(and for that matter in
SZMB$.

| understand that distinction drawn by his HonoMiiddleton J in
SZGBIlis a distinction to be drawn between the circumsta of the
current case and what appears to have occurr8d@Bl That is, the
applicants in that case clearly asked the Tribtoabbtain evidence,
and that it be from certain witnesses, and dichsariting.

There is no evidence that this occurred in theemircase. See in
particular the “Response to Hearing Invitation fomompleted by the

applicant and reproduced at CB 45 where there isegaest by the
applicant for the Tribunal to obtain oral eviderioem any witnesses.
Nor is there any other evidence before the Couth&b effect. In fact

quite to the contrary. A plain reading of the #enipt, as referred to
above, reveals that it was the Tribunal, not th@iepant, who initiated,

and in some senses it must be said, insisted,etelphone call to the
father-in-law’s friend.

| note also in particular what was said by the Kidiurt in SZKTIlat

[50], that the Tribunal is at liberty to choose amgst the methods
provided in Division 4 of Part7, but it is not hberty to simply

telephone a person without warning, and ask himstjes. The
procedures in Division 4 of Part 7 in this regandstbe followed.

In the current case, it cannot be said that theefan-law’s friend gave
evidence on oath or affirmation pursuant to s.4Pg(eh that it could
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be said that what the friend said to the Triburadbdit, during the
course of the hearing) can be seen to be “evidefocehe purposes of
S.427.

In these circumstances, therefore, the fact th&29%\ permits the
Tribunal to take evidence by telephone does notstasbe first

respondent in the current case because the frietigedfather-in-law

did not give “evidence”. As no other provisionDivision 4 of Part 7

can be said to have been relevantly engaged, thennformation

obtained by the Tribunal from the friend did engagé&?4(1). But in
doing so the Tribunal did not meet its obligatignesuant to s.424(2)
and 424(3). The failure to follow the procedures eut in those
subsections is, as was saidSAKTlat [54], jurisdictional error.

The Tribunal’s telephone calls to the friend of thther-in-law was an
invitation to him to give additional information @nplainly, the

Tribunal’'s decision record reveals that what hel thle Tribunal was
relied on by the Tribunal as part of the makingtefdecision adverse
to the applicant. The Tribunal found that what thend told it was

“insufficiently strong to provide corroboration fathe applicant’s

claims”.

The circumstances of this case also illustratanynview, the dangers
identified by the Full Court ir6ZKTlin a Tribunal engaging in “an
impromptu telephone call” (s€&ZKTlat [47]), and emphasise the need
therefore for compliance with Division 4 of Partas a means of
ensuring procedural fairness: “... That is one reagby Div 4 of Pt 7

of the Act provides a detailed procedure for seglanch information
which a person is invited to provide”.

In this regard, | note in particular the transc@tT 15.7 (see more
fully at [39] above) that when the attempt was mualérst telephone
the friend, some time was taken with “...Music playin”, and then

what the friend in China would have heard:

“Yes, it's Ron Witton in the hearing room. It'sayk everything is
all right, thanks. Say hello”.

With respect, the words used BZKTI at [47]: “an impromptu
telephone call received by a person who can protideribunal with
information could be regarded by the recipient wahspicion or
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reserve”, appears most apt in these circumstanchs is made very
clearat T 16.3:

‘MR WITTON: What is happening?
THE INTERPRETER: He was afraid so he didnt pipK u

The exchanges at various parts pf the transcriptl® only reinforce
the difficulties faced in making such impromptu“out of the blue”
telephone calls. This was compounded at T 17.3:

“THE INTERPRETER: | cant hear. What did you say?”

Ultimately, a very real issue arose as to the daiffies of such
impromptu telephone calls, particularly when sueliscare made to
persons living in countries with authoritarian goveents, is revealed
at T 18.4:

“MR WITTON: Okay, is there anything else | can hsk?

THE INTERPRETER: Our Chinese telephone line iseund
surveillance you know. Our conversation might bedear
surveillance you know.

MR WITTON: Okay, all right then so there’s nothingpre we
can talk?

THE INTERPRETER: If you asked him something seasrou
might bring him trouble.

MR WITTON: Yes, | can understand. Well look itsvgmod
talking to you.

THE INTERPRETER: Okay.

MR WITTON: And thank you very much. Do you wargive
greetings?”

With great respect to the Tribunal member, | cafmedp but notice the
casual indifference of the Tribunal to this vergngroblem.

Consideration: The Request to DFAT

84.

In relation to the letter sent by email by the Tnhl to an officer of
DFAT on 29 November 2006, the Tribunal suppliecéfsned copies”)
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of four documents provided by the applicant in suppf his claim,
and essentially asked DFAT to ascertain from ther@eas) “post”
whether the documents were “genuine”.

85. It would appear that the Minister’s latest subnassi(at [18]) concede
that: “there may not have been minute compliancth wil of the
requirements of sections 424(3) and 424B in seekifymation from
the overseas officer”. There is also reference “teral non-
compliance with section 424B or section 424(3)" (a7]). The
submission appears, therefore, to focus on thisgo&an exceptional
case” in which relief should be refused on a disznary basis.

86. In my view, clearly, the Tribunal was seeking imf@tion that it
considered to be relevant to the review and whlamately formed a
part of the reasons for affirming the decision undwiew. That is,
that the weight of: “evidence with regard to thecwulments being
fraudulent leads the Tribunal to find that the a@pit's claims are
fabrications” (CB 116.3).

87. The Tribunal's letter was sent by email (CB 51.2}. involved the
obtaining of information from a place outside Aaffr. In my view, in
all the circumstances (and | do not understand Hhaister’s
submissions to argue against this), this was aesdior information
pursuant to s.424. The applicant was not in imatign detention.
The invitation was given to the person in DFAT muanst to one of the
methods set out in s.441A (for the purposes of43)2 that is,
S.441A(5)(b).

88. In this regard, the Minister’s submissions recogr{et [14]) that there
“might also be an issue whether the email addresd by the Tribunal
to send the letter was ‘provided to the Tribunal thg recipient in
connection with the review”. As required by s.445) the
transmission in these circumstances by email, wbeldo, relevantly,
last email address “provided to the Tribunal by tleipient in
connection with the review”.

89. The Minister’s submission is that there is no enmebefore the Court
that the email address used by the Tribunal wasprmtided to the
Tribunal by the recipient. To the extent that gudbmissions seek to
rely on circumstances where an address might beaded by such a
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person to the Tribunal for the purposes of “alliegs” then the
wording in s.441A(5) does not assist this submissidt talks of the
address being provided “in connection witlereview”.

In SZKCQthe Court noted (at [73]) that the Full Court judgrhin
SZKTI raises another possible question concerning thes fat the
present case. This was explained at [74] as ba&lmyant to the facts
also found inSZKCQ in addition, that the Tribunal in that case also
sought information “through the High Commissionlglamabad” of
two other witnesses. (That is, the involvementhef bverseas “post”.)
At [75], the Court made reference to the appelarfdpplicant’s)
supplementary submissions ab&#KTImade to the Court iBZKCQ
(and relevant to the current case), the Court nthted “the discussion
by the Full Court explaining why the RRT was reqdito act strictly
in conformity with s 424 gives support to the suksion.”. | note,
however, that for the reasons given, this issue neagpursued by the
Court.

What clearly remains as relevant to the currertuonstances is the
endorsement, at the very least by what was sa87KCQof what the
Court said inSZKTIlabout the need for the Tribunal to act strictly in
conformity with s.424.

By sending the letter by email the Tribunal did &gg the provisions
of s.424 in seeking to obtain information. | natethis regard that
s.424B(1)(a) provides that if a person is invitedler s.424 to give
additional information (as was the circumstancehe current case,
that is, the DFAT officer was invited to give infoation) that: “the
invitation is to specify the way in which the aduoittal information, or
the comments or the response, may be given, bdiagway the
Tribunal considers is appropriate in the circumsgsii.

That the Tribunal was seeking “information” is madéar by
paragraph 8 of the letter (CB 53.6). The lettenwdver, contrary to
s.424B(1)(a), does not specify the way in which itifermation may
be given. The letter is silent in this regard. alfthe response (see
CB 54), and see also the Tribunal’s letter of uday2007 to the
applicant (CB 56 to CB 57), would suggest thatrésponse given by
DFAT was given in writing.
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However, this does not assist on the issue of venetiie Tribunal
conformed with the obligation set out in s.424B4) )¢f the Act. The
invitation “is to specify the way in which the atddnal information, or
the comments or the response, may be given”. Thmufal's letter,
(sent by email), contains no such specification.

| note in this regard in particular that s.424Btloé Act is also part of
Division 4 of Part 7 of the Act, and note again tbrs purpose the
relevance of the reasoning of the Full CountS#KTIland SZKCQof
the need to follow “strictly in conformity” the pcedural code.

Section 424B(2) of the Act provides that:

“If the invitation is to give additional informatmg or comments
or a response, otherwise than at an interview,itii@mation, or

the comments or the response, are to be givennwéhperiod

specified in the invitation, being a prescribed ipdror, if no

period is prescribed, a reasonable period.”

Regulation 4.35 of the Migration Regulations 1994 (Cth)
(“the Regulations”) provides for prescribed periodslevant to
s.424B(2) of the Act. As the information soughttbg Tribunal was to
be provided from a place outside Australia, thevaht part of reg.4.35
is sub-reg.4.35(5). (Noting that the application feview applied to
the applicant who was not a detainee.) In thesmumistances, the
prescribed period for the giving of the informationcomments starts
when the person receives the invitation, and “etdke end of 28 days
after the day on which the invitation is received”.

In its letter, the Tribunal did provide a time withwhich the response
was to be given (“Routine (20 working days) — rewsm due by
4 January 2007” (CB 53.2)). It is true, as the iSter's submissions
state (at [11]), that the time allowed, being 20 kirg days, was in the
circumstances actually longer than the period ofl&g from receipt.
| note that given that the letter was sent by entiadlt the provisions of
s.441C(5) provide that the person is taken to maweived the email at
the end of the day on which the document is trattechi In this case,
therefore, that was 29 November 2006. The 28-dajog therefore
ended on 27 December 2006, which was clearly stidhte time set by
the Tribunal, namely 4 January 2007.
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The difficulty for the first respondent, howeves,found with reference
to the wording of s.424B(2) of the Act. The respons: “... to be

given within a period specified in the invitatiobging a prescribed
period or, if no period is prescribed, a reasongi@eiod”. The

difficulty in this case is that there is a presedtperiod (that specified
in reg.4.35(5)) and that what is required is tlnait torescribed period
be the period specified in the invitation. Plajrilye Tribunal did not
specify in its invitation the prescribed period,tlprescribed some
other period which might be otherwise describedaageasonable
period”. But the prescribing of a reasonable gkrothe invitation is

only open to the Tribunal if no period is prescdbe

That the information received from DFAT was its#ie subject of a
“s.424A” invitation addressed to the applicant dosst assist in
showing that there was compliance with the prowisio of
ss.424B(1)(a) and 424B(2).

The Minister’s submissions, again, ask the Courtntte that the
applicant was made aware at the Tribunal heariagttte Tribunal was
going to make enquiries involving the documentshd submitted,
and that “he did at least acquiesce”. The subomssiefer the Court to
T13toT14,and T 19. (See [16] of the submissip

The issue of the need to check on the documentdirsasaised by the
Tribunal at the hearing (see T 12.4):

“MR WITTON: Okay, well okay because | hear yourgtand
what you're saying and it’s very hard for me to Wnwhether you
are telling the truth or not so you have given me tvays to try
and get a bit of extra evidence about this. Orte speak to your
— the friend of your father-in-law and | think besa that’s easy |
will do that straight away and then | will think efthmer it is
necessary to check the documents ...”

| cannot see that what is set out at T 13 to Tsldfiassistance in this
regard, given that this part of the transcript skhéhat the focus was on
ringing the father-in-law’s friend and no mentios made of the

documents and the need to check on them.
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104. It may be, however, that applicant’s acquiescentehie Tribunal
obtaining further information about the documeras be gleaned from
the following at T 19:

“MR WITTON: Yes, of course. What | will do next sill see if
we can make some secret inquiries about these dmdsm
especially this one.

THE INTERPTERET: Yes.

MR WITTON: And | will ask the embassy they carelsmeone
look at secretly, not from the government, andttiem to look at
it and give an opinion if it looks genuine. If yhgay it is genuine
or it looks genuine then | think that makes it e&sy me to

believe you. If they cannot do it soon or if tliaynot give an
opinion 1 will think about everything that you haied me and
also that you allowed me to ring this man and Il wny and

decide if that is enough for me to grant a protattvisa. Is that
clear? Okay, are you able to work at present?”

105. That the applicant was aware that the Tribunal geasg to make these
enquiries does not, in my view, assist as to teaesof whether the
Tribunal complied with the requirements in s.424B{d.(2) of the Act.

106. With reference to relevant authorities, the guigahdraw from these
authorities, is that the Parliament has enactedds of procedure at
Division 4 of Part 7 of the Act, which is the exlstive statement of the
natural justice hearing rule (with reference t®8H). The Tribunal is
required, in the procedures it engages in the ocnoluthe review, to
comply, and to conform, with what is set out thefiéhe Tribunal did
not do so in at least two regards in relation ® ithvitation to obtain
information from the person at DFAT in relation tile documents
submitted to the Tribunal by the applicant.

107. This also, therefore, reveals jurisdictional ermr the part of the
Tribunal.
Discretion

108. The Tribunal decision is affected by jurisdictiorator, therefore, in
relation to both issues identified at [38] abovéhiis regard.
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109. The Minister submits that in relation to the firftat is, the telephone
call, that if the Court does not accept the Ministsubmissions, that
relief should be denied on discretionary groundsdagon of the extent
to which the applicant concurred with the coursemaby the Tribunal,
and the absence of any resultant unfairness. isnrédgard, | do not
agree that the applicant concurred with the cotaisen by the Tribunal
to the extent as submitted by the Minister. Butny event neither
that, nor the absence of any resultant unfairnessy view, would be
sufficient to deny the relief sought by the apptica

110. | say this for two reasons. The first, sufficiemitself, as the relevant
authorities emphasise, the issue is not about #wnelss of the
outcome, but the fairness of the process. Thisuireg strict
conformity with the procedural code which Parliamnkas enacted as
the “exhaustive statement” relevant to this review.

111. The second reason, however, is that in any evembyiview, there was
a resultant unfairness. The Tribunal found thaatwthe father-in-law’s
friend said via telephone was “insufficiently stgorto provide
corroboration for the applicant’s claims”. Thectimstances of the
making of the telephone call, as referred to valypabove, and what
occurred during the telephone call (the clear esite of the father-in-
law’s friend given, amongst other things, the siguwoncerns), and
also noting that the applicant did not seek that Thibunal obtain
corroboration from the friend, whom he, in any dyesaid did not
know much about his circumstances (as opposedsteehance on the
documents that he provided) all, in my view, revealresultant
unfairness in the way the Tribunal then used whas told to it over
the telephone adversely to the applicant.

112. In my view, it is not appropriate, in all the cimatances, that the
applicant be denied the relief that he seeks mrdgard.

113. In relation to the letter sent by email seekingitigial information
about the applicant’s documents, the Minister stbrthat although
there may not have been: “minute compliance with dl the
requirements of sections 424(3) and 424B”, tha ithi‘an exceptional
case” in which relief should be refused. The Mmigelies ornSZI1ZO
v Minister for Immigration and Citizenship2008] FCAFC 122
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(“SZIZz0O), a case which the Minister says concerned a dbreaf
s.441G.

114. The Minister refers to what was saidS#1ZOsaid at [97]:

“It should be only in exceptional circumstances ttlea Court

should refuse to issue the constitutional writseotiee Court has
determined that the Tribunal had failed to complythwits

imperative statutory obligations to an applicantekmg the
review of a decision of the delegate refusing tipplieaant a
protection visa. If it were otherwise, and the @auvere required
to inquire into the extent to which the failure thye Tribunal to
comply with its statutory obligations to accord @pplicant a fair
hearing prejudiced the applicant, the imperativeligdttion

imposed on the Tribunal might well be blunted.”

115. I note, first, that s.441G is not part of Divisigrof Part 7 of the Act. It
Is in fact part of Division 7A.

116. In any event, with respect, as | understand it,it@&ad in context, the
import of what the Full Court said i8ZIZO (while clearly making
reference to “exceptional circumstances that a Cslould refuse to
issue” the relief sought by an applicant) was niogless to focus on
the Tribunal's obligation in meeting its “imperativ statutory
obligations”, and that the Court refusing reliefesa such obligations
have been breached, or have not been met, or canplth, may well
serve to “blunt” these imperative obligations imgd®n the Tribunal.

117. In my view, with respect, this is far more consite&ith what is set out
in SZKTI(and endorsed i8ZKCQ about the need to ensure that the
Tribunal complies with statutory requirements ththe use the first
respondent’s submissions seek to make of the waed by the Court.
This is particularly so in circumstances where Bagliament has said
that such statutory obligations are created to @kelusion of any
obligations at general law.

Conclusion

118. As the Minister submits, there may well be excemlaases where the
relief should be denied. However, | cannot seetie reasons set out
above, that this is such a case. | will therefoeke the orders sought
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by the applicant, and return the matter to the uid for
reconsideration.

Postscript

119. Prior to the Full Court handing dov8ZKT]| and subsequentlZKCQ
(andSZLFX, | had given consideration in drafting my judgrnhemthis
matter to the issues that arose by way of what plaaded by the
applicant in his application to the Court, and waidse at the hearing
of this matter before the Court. In light of thieoge, having found
jurisdictional error in two separate instanceshia Tribunal’'s decision,
it is not necessary to reproduce further that cersition. | note,
however, that | could not find jurisdictional erras was said to arise
from the grounds put forward by the applicant, asghleaded.

| certify that the preceding !Syntax Error, and !Syntax Error, (119)
paragraphs are a true copy of the reasons for judgent of Nicholls FM

Associate: A Douglas-Baker

Date: 28 August 2008
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