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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 1856 of 2007

SZGLT
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT
(revised from transcript)

1. The applicant came to Australia in November 2004mfr the
Philippines, and lodged an application for a pridec visa on
9 December 2004. Her visa application attacheatarsient explaining
that she was a qualified secondary school teaghese family lived
in a province, Lanao Del Norte, where a terror@itigal group called
the Moro Islamic Liberation Front (MILF) were aativ Her family
were Catholics and had agricultural property, ard usband had a
small business. She had four children.

2. Her statement explained why she came to Austratiaowt her family,
as a result of MILF extortionate demands made orfdmily and other
people in her village. She said (with some improgeta to
punctuation):
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Their activities are very strong in my province.e e scared
about that group, and the government does nothung this
problem so we use to take care of our village ifft §fasis. Day
and night we use to grad our village, and me andother family
members are very soft, as and when they demangsisieeto pay
some money and manage for some time. Slowly tHeF M
started demanding big amounts of money, which tisfiordable
for our family, then they started troubling our fdyrsaying they
will kill all of our family members and take ovefl @f our
properties. | scared and left the country for ¢neeasons. And
my family member are also scared, because | am imgr&s
teacher. This terrorist group is linked with Jansdamia and
they support each other. They use to demand samieop my
salary every month which is impossible for me. c&ithen |
stopped working. Life become very difficult t@land survive.

She also claimed:

MILF will kill me. | have potential life threatdm them. Main
reason | am the person mainly refused to pay méorapem.

3. A delegate refused the application on 20 Decemb@d42 and the
applicant appealed to the Refugee Review Triburfalhe attended a
hearing on 25 February 2005 in which she gave ecele According
to the summary provided by the Tribunal as pregeruhstituted, this
included:

In response to questions from the presiding Mentberapplicant
described the system of the MILF exacting “taxesif people in
her region, including her family. She said she éwed husband
were taxed more than others because she had a spglady and
he had a business. They were threatened if thielytlsat could
not pay. She in particular was threatened becasseshe was
told, she was the only one in the family to objegbaying taxes
to the MILF.

4. A decision was made by the Tribunal as originatystituted, which
was handed down on 19 May 2005 and affirmed theegdéd’s
decision. That decision was quashed by order afd2tt J, on appeal
in the Federal Court (se8ZGLT v Minister for Immigration &
Multicultural Affairs [2006] FCA 1749). His Honour’s reasons are
found in the following paragraphs of his judgment:

24 In the course of the hearing of this appeal kamee
concerned that the Tribunal may not have fully ustbe®d
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the ambit of the appellant's claim, in particulanat she
claimed to fear economic persecution as well assigly
violence, and that such fear was of persecutiorptaitical
belief (her opposition to extortion) and, arguabligr
membership of a social group (those who could pay/&
had spoken out against extortion). Of course, ny aase
based on economic persecution it would be necessary
show that the relevant extortion was likely to #iem the
capacity of the appellant and her family to subsist
However the present question is whether or nofltitminal
identified these questions as part of the appedaciaim
and dealt with them. This point was raised in Writen
submissions made before the magistrate. They were
apparently drafted by somebody other than the dapel
Economic hardship is a major theme of that documé8itie
issue was also raised in the appellant’s visa agpion.
The magistrate recognized it as an issue at [1(egf of his
reasons. However, because of the way in whichédait d
with the various grounds of appeal, he seems ndiatce
considered whether or not the Tribunal had addrdsge
guestion.

25 It is of some importance that the Tribunal adedpthat the
appellants family had paid the “revolutionary taxand
that she had subsequently counselled her familyinaga
doing so. It seems that at some stage, she hadpalsd the
“tax”. The Tribunal’s reasons for concluding thatwas not
satisfied that she had ever come to the adversatain of
the MILF rebels were not all relevant to the questiof
economic persecution. It was hardly relevant tottha
guestion that she had not told anybody about hamd
concerning extortion, given that the Tribunal adegpthat
it had occurred. Similarly, her conduct in retungifrom the
United Arab Emirates was not necessarily inconaisteth
a fear of economic persecution, given that her lamvould
be exposed to such persecution whether she wakein t
Philippines or elsewhere.

26 The appellant’s fear of economic persecution wasather
more subtle point than was her fear of violence.thle visa
application, she claimed that extortion made lifehcially
difficult. One might reasonably have expectedThieunal
to question her about that subject in more detaaint it did,
had it understood the nature of the claim. ThatThibunal
may not have addressed the question is also sueghdst
the way in which it dealt with the question of cation. It
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appears to have decided that it was reasonable ther
appellant to relocate, saying that the appellardiblings
were living in Manilla. However the evidence whattone

of her siblings had returned from Manilla becaube svas
finding life financially difficult in that city. &ondly, the
Tribunal found that the appellant had sufficiendaarces to
enable her to live in Manilla, namely her familyésources
and her husband’s income. One assumes, howewtrjfth
she were to relocate to Manilla it would be withr femily.

It could hardly be reasonable to expect her to titeowise.

In that case her husband would be deprived of tlteme
from his business and would be forced to look forkwn
Manilla with the difficulties attendant thereon.urher, the
suggestion that as the appellant was a person with
professional gualifications and demonstrated
resourcefulness, she could make her way in Manilla
notwithstanding the corrupt and nepotistic envir@mt)
seems to overlook the capacity of such factors aose
difficulties even to the qualified and resourcefii. my view
the financial considerations incidental to reloati were
addressed in a particularly superficial way. Habet
Tribunal appreciated the appellants concerns about
economic persecution, it would have given morengitia to
the financial implications of relocation.

27 This is a marginal case. | am aware of the niseddopt a
fair reading of the Tribunal's reasons, having pamtar
regard to the fact that it is an administrative @unal and
not a court. However, in the end, | have conclutted the
Tribunal failed to appreciate the full range of thppellant’s
claims to refugee status, particularly those aspeshich
related to financial persecution. | do not suggestt this
aspect of the appellant’s case was strong, bubitetheless
ought to have been addressed. In my view it was no

5. After the remittal, the Tribunal was reconstitutéthe applicant gained
the assistance of a solicitor, who made submissiorssipport of the
holding of a second hearing and generally in refato her claims. His
submission included reference to authorities whiapplied iInSZEPY
v Minister for Immigration & Anor[2006] FMCA 31, as to the
circumstances in which extortion by an insurgencgvement may
constitute  persecution for a reason protected bye th
Refugees Convention. It is unnecessary for mexpdoee that area of
law, since the present Tribunal's decision assuthedl the extortion
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and threats suffered by the applicant and her famdcurred for a
Convention reason.

6. The applicant’s solicitor also presented to thebdmial an affidavit
from the applicant’s husband, which included tlaeshent:

That being the father of the Four (4) children Isamhe one who
taking good care of them, send them to school, usceny wife is
working in Australia, and as such she was the om® give

support and send financial assistance to us for fammily needs
in the Philippines;

7. In the body of the solicitor’s submission, he said:

In relation to my client’s fear of suffering econorpersecution, |
submit that it is a fear informed by her past expares of
extortion in The Philippines. | am instructed thsthe was
approached on a monthly basis by armed men to pE§O®@
which was collected on the last Sunday of the mamtithe
evening, mostly around midnight. Her family alsaidpthese
taxes, including her brothers and sisters and tb@ytinue to pay
them in the review applicant’s absence. She wisally told by
her father that the men who collected the taxesewem the
MILF.

| am instructed the review applicant's salary asteacher
amounted to P10,000 per month. The tax therefepresents
10% of her wage. Her assets include two proper{@se of
which is the family home) and a parcel of land.

In Manila the review applicant maintains it wouldtrbe an easy
thing to find work in that city. Her sister wasalte to secure
work in Manila and, generally speaking, employmerihe major
cities often depends upon whom one knows.

Extortion is a form of economic persecution thas Haecome
deeply entrenched in the Philippines, most paréidyl in the
review applicant's province. | submit that the ieav applicant
has been targeted for extortion because of thegmti@n in the
mind of those practising the extortion that sha Shristian with
a capacity to pay. Her opposition to the paymdnsuxch taxes
represents an additional factor that grounds a rehhnce that
she will be otherwise persecuted for failing to péye
extortionists.
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8. At the hearing conducted by the reconstituted Trédu on
15 May 2007, the applicant is recorded by the Trédduas giving the
further information:

We discussed the applicant’s short time in the QA& her return

to the Philippines. She said that her parents wery angry with

her for returning, when she had a job in the UAEhen the RRT
had told her earlier that everything was under goweent

control, she had asked her husband if she couldagoe. It was
then that he told her about her niece. | askedhev much she
was sending home. She said it was $A500/montskdd what
she had earned as a high school teacher. Sheitsaias 10,000
pesos/month (about $A255). However, when | conaddhtt it

was no wonder that her family wanted her to stayoath, she

said with some feeling that it was not for the nyoroeit for her

safety.

| asked her if anything had happened to her betwesneturn to
the Philippines in June 2004 and her departure Aoistralia in
November. She said a man had come to her housegafk
money.

In the course of the hearing, | went over with #ygplicant
various press reports on the situation in LanaoMeite, the
peace agreement between the Government and theantsli
including the MILF, the past “tax collecting” aciies of the
MILF and the attitude of the present leadershigtich activities
and on the level of politically motivated violerinethe province.
We also discussed the possibility of her relocatmdvanila or
another large urban centre. The applicant saidtthavould be
difficult to get a job because of corruption. ldéhat she was an
educated woman, a trained high school maths teaemer | did
not believe that it would be impossible for hegét a job, even if
it may take time. | also commented that its bedifficult to
secure employment did not in itself constitute @auson.

| also said to her that her own behaviour did napggort her

claim to fear persecution. She had sought to retarher old job

when she decided to return from the UAE and onlgnecdo

Australia when that proved impossible. The appiicsaid that,

when her attempt to get her old job back was regcshe had
appealed to a higher authority. That had been essful, but she
then declined the offer, to go to Australia.

9. The reconstituted Tribunal handed down a decisitimmang the
delegate’s decision on 24 May 2007.
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10.

11.

12.

The applicant now asks the Court again to set agideTribunal’s
decision, and to order it to further consider hefugee claims. | can
only make these orders if | am satisfied that thieuhal’s decision was
affected by jurisdictional error. | do not havetrarity to decide
whether the applicant’s refugee claims should leepted, nor whether
she should be granted a protection visa or anyr g&enission to stay
in Australia.

The applicant’s application and amended applicatltave been
prepared without any apparent assistance from @ legresentative,
but make various points concerning the Tribunaasoning.

It is convenient for me to address her argumentsa imifferent

sequence, and with better legal focus than shetesented them. It is
also convenient to address the Tribunal's reasgnextracting all of

the brief reasoning given under the headiRopdings and Reasons”
and by numbering the paragraphs:

1. 1 accept that the applicant is a citizen of Btalippines.

2. 1 do not believe that the evidence can sustaataan to a
well founded fear of persecution. Neither do thpl@ant’s
actions entirely support her claims.

3. As to the facts, she claims to have been thmedtdéor not
wanting to pay taxes and that she was taxed pdatiyu
severely because she was perceived to be wedditwever,
she has never lived in any other part of the Ppihes but
her home province and has been there while growapg
securing an education including a university degeeel
then marrying and giving birth to four children.h&@ MILF
has been active in the southern Philippines thraudgtthis
period. Yet nothing untoward has happened to aesnber
of her family (except for the neo-natal death dbrather
and the disappearance in unexplained circumstantdser
niece). If the rest of her family are paying “taXdo the
MILF (and | will proceed without making a findingn dhis
point, since there is no corroboration for the apaht's
claims on this matter), it is understandable tHagyt would
complain but they have decided - on the applicavigence
- to live with the situation. She herself cleadig so also
for many years. | find, therefore, that the “taxat’ of
which she complains, if it occurred, fell short afything
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that could be called persecution and would do sahe
future.

4. | am also influenced by her return to the Plpies from
the UAE. If, as she claims, she feared for hey, liot even
home-sickness would have persuaded her to retufier
home-sickness did not prevent her seeking protedtio
Australia soon after returning to the Philippine#. is now
almost 3 years since she last saw her family. etettore do
not accept her explanation for her return to thalippines.
| believe that either the job was not what she etquk or
she was misled into believing that that the notasio
Mr Hoq Mollah could help her obtain residence in
Australia, closer to home, or a combination of twe.

5. At the same time, she did attempt - accordingh¢o
evidence at hearing before the Tribunal previously
constituted and repeated before me - to recoverofejob
in her home town. This is not the action of a perearing
for her life or even fearing persecution short dfait
extremity. Having failed once to recover her jshe tried
again at a higher level. She claims that, havingceeded,
she declined the offer. | assume that, by thea,hstd her
Australian visa. | am not persuaded that she dediit for
fear of her life. Had she been in fear of her,|gae would
not have applied at all.

6. Even a move to Manila would have been preferatdepite
the difficulties and possible initial hardships. nGhat
subject, | do not accept that a university graduaied
experienced secondary school mathematics teacheidwo
be unable to find work in the Philippines, leastadif in
Lanao del Norte, the part of the Philippines witheoof the
lowest literacy and educational levels and gendeakl of
development. She would be a valued asset. Bigol a
believe that, despite difficulties, she would bk db obtain
work in Manila or in another major urban centre,canould
relocate if she was indeed fearful for her safety.

7. Accordingly, | do not accept that the applicanias
threatened or persecuted in the past for reasonherf
political opinion, real or imputed, or for her meeiship of
a particular social group or for her religion. Nodo |
accept that there is a real chance that she wowddsb
persecuted in the future, physically, economicallyn any
other way, should she return to the Philippinesfind that
relocation within the Philippines is a reasonablgtion for
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her should she not wish to return to her home prowifor
any reason.

8. Her region is one of political instability anduch poverty.
On her evidence at hearing, she is able to sereetdamily
from Australia almost double what she was earnisgaa
teacher. | believe that she has set out to prokigtefamily -
her children in particular - a better life than sleeuld offer
if she were to return. She hinted as much at trelasion
of her hearing before the Tribunal previously canstd
and was more explicit on the point to me. It ipasition
which inspires sympathy and, for what it has cost, h
admiration, but it is not the basis for a claimpgmtection.

9. |find that the applicant does not have a walifded fear of
persecution in the Philippines for a Conventionsaa

13. The applicant presents a number of arguments cigatlg the
Tribunal’s finding at the end of para.3 that:

the “taxation” of which she complains, if it occen, fell short of
anything that could be called persecution and walddso in the
future.

14. The Minister’s counsel submitted that this findirmmswered the
applicant’s refugee claims which Dowsett J congdenad not been
addressed by the previous Tribunal. She submittat] although the
Tribunal did not refer to s.91R(2)(d) of tMigration Act 1958 Cth) in
this part of its reasoning, and although the lagguat its finding is not
the language of that provision, | should understéme Tribunal’s
finding to be one which addressed that provisiamd sufficiently
answered the applicant’s claim in relation to ecoropersecution.

15. Section 91R(1)(b) requires that “persecution”, iee purposes of the
Refugees Convention definition of “refugee” as addp by the
Migration Act, must be persecution whi€imvolves serious harm to
the person” “Serious harm” is defined in s.91R(2)(d) as including
“significant economic hardship that threatens thergon’s capacity to
subsist” It also includesdenial of capacity to earn a livelihood of
any kind, where the denial threatens the persaapscity to subsist”

16. Counsel submitted that the Tribunal found tHahe taxation”,
meaning the extortion by the MILF of her familyfell short of
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anything that could be called persecutioldecause the Tribunal
implicitly found that it did not threaten tleapacity to subsist’of the
applicant and her family.

17. This submission requires me to give the Tribunal&sasoning
considerable latitude. | accept that | must endeavo properly
understand the Tribunal's reasoning, notwithstagdmfelicity in its
expression (seMlinister for Immigration & Ethnic Affairs v Wu Shan
Liang (1996) 185 CLR 259 at 277 and 291). | also acteat the
absence of any expressed application of the testdaded in s.91R
does not necessarily itself provide jurisdictiorexror, unless the
absence of discussion allows me in all the circamss of the
Tribunal’s decision to draw an inference that thguired tests were not
considered by the Tribunal.

18. However, | was attracted by the applicant’s arguntleait the Tribunal
did not take into account and properly consider ¢larm to suffer
economic persecution by way of extortionate demamdéerself and
her family, being demands of such a nature thatvea® required to
leave home so as to earn a greater amount of ingoiastralia than
she was able to earn in the Philippines. This wantral point in
Dowsett J's judgment.

19. There is no clear discussion by the Tribunal whiatlicates that it
understood that aspect of her claims. There iseference anywhere
in its reasons to Dowsett J's concerns, and toveareness that they
were required to be addressed in the reconsidaratio

20. Moreover, the Tribunal’s reference, in para.8 & #bove extract, to
the applicant’s evidence that she was able to serer family from
Australia almost double the amount which she wasieg as a teacher
in the Philippines, suggests that it did not unéerd that this evidence
might provide support for her claim of economicge=ution, and not
just provide the Tribunal with a reason for catégog her as a mere
economic refugee. The Tribunal appears to havardeg the income
which she could earn in Australia as irrelevant her claim to
protection, since it saidbut it is not the basis for a claim for
protection”.
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21.

22.

23.

24,

25.

In my opinion, these points support a conclusioat tthe Tribunal
failed properly to address the refugee claims whibbwsett J
identified, and which should have been given prapmersideration by
the Tribunal.

However, the reasoning of the Tribunal about trasparticularly
difficult to understand clearly. It appears toiéed that its concluding
sentence in para.3 was addressing the applicafdisn cto have
suffered, and to fear future suffering of, economgcsecution by the
MILF. It is difficult to draw a conclusion of jusdictional error from
the inadequacies of this part of its reasoningsittared alone.

| consider that a clearer failure by the Triburmalhderstand and apply
Dowsett J's judgment emerges later in its reasqnatgthe points
where it made findings as to the applicant’s abtiit relocate from the
area where her family resided, and in which it wasject to the MILF
extortion.

The Tribunal’s reasoning about the applicant’sigbib relocate so as

to avoid extortion is found in paras.6 and 7 of éxéract above. Its

reasoning is particularly terse, and is found io sentences, being the
last sentence of para.6 and the last sentenceraf7paln these, it

found:

But | also believe that, despite difficulties, sireuld be able to
obtain work in Manila or in another major urban des and
could relocate if she was indeed fearful for hefleba

and:

| find that relocation within the Philippines isreaasonable option
for her should she not wish to return to her hommvimce for any
reason.

It was confirmed in the recent judgment of the HGburt inSZATV v
Minister for Immigration & Citizenshig2007) 237 ALR 634, that
protection obligations under the Refugees Convardimnot arise if an
applicant can avoid or sufficiently mitigate pensiéan by relocating to
a different geographic region of her country ofiorality. However,
as is pointed out in the reasons of Gummow, HaymeGrennan JJ, a
finding that an applicant can avoid or mitigate sgeution by
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26.

27.

28.

SZGLT v Minister for Immigration & Anor [2008] FMCAR33

relocation requires an assessment of what is rahtmnTheir Honours
said at [24]:

What is “reasonable”, in the sense of “practicabletfust depend
upon the particular circumstances of the applicémt refugee
status and the impact upon that person of relocatibthe place
of residence within the country of nationality.

The requirement to address issues of relocationrdfgrence to
practical realities is in accordance with previoasthority in the
Federal Court, in particular in the well-known pgss ofRandhawa v
Minister for Immigration, Local Government & Ethnidfairs (1994)
52 FCR 437 per Black CJ at 442-443, and Beaumah#31.

In a more recent decision of the Full CourtN\IZ v Minister for
Immigration & Multicultural & Indigenous Affair$2005] FCAFC 37
Branson J, with whom North J agreed, found a failoy the Tribunal
in that case properly to understand and apply gwuirement to
consider practical realities, from the absence aly aexplicit
consideration of issues plainly confronting thatugee claimant in
relation to practical relocation in circumstancppaently accepted by
the Tribunal (see [21] and [22] of her Honour’sguaaknt).

In the present case, in my opinion, DowsettJ pointo such a
consideration which the applicant’s circumstangeatticularly her
claim in relation to economic persecution, plainhpised for
consideration by a Tribunal before arriving at dmding that the
applicant could avoid persecution by relocatinghwitthe Philippines.
This was, in his Honour’s words:

One assumes, however, that if she were to reldcadanilla it
would be with her family. It could hardly be reaable to expect
her to do otherwise. In that case her husband d/tel deprived
of the income from his business and would be fotoddok for
work in Manilla with the difficulties attendant tle®n. Further,
the suggestion that as the appellant was a persath w
professional qualifications and demonstrated resetulness, she
could make her way in Manilla notwithstanding thlerapt and
nepotistic environment, seems to overlook the agpaé such
factors to cause difficulties even to the qualifeed! resourceful.
In my view the financial considerations incidentalrelocation
were addressed in a particularly superficial wayHad the
Tribunal appreciated the appellant’s concerns abegbnomic
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persecution, it would have given more attentiorthi® financial
implications of relocation.

29. A proper consideration of the financial implicatoof the applicant
relocating within the Philippines, in my opinioquired consideration
of all of the applicant’s claimed circumstancesegtortion, including
the circumstances of her dependent family memiagd,her claim as
to being unable to earn in the Philippines a si#fitincome to meet
those demands. In particular, the Tribunal wasiireq to consider
whether, if she returned to the Philippines, sheauldidbe able to
continue to provide sufficiently for her familyhier family remained in
the region where they currently live, including thye payment of the
extortionate demands of the MILF. Alternatively, the Tribunal
contemplated that the whole family would relocatthviner to Manila,
it was required to consider whether it was prablean a financial
sense for a family of five to do that in the ciratances of the
applicant’s family.

30. There is no discussion by the Tribunal of theseetspof a hypothesis
that the applicant could avoid the persecutionestélf and her family,
or sufficiently comply with the extortionate demand one region of
the Philippines, by relocating elsewhere in thelipines. In
circumstances where these matters had been clearbed by
Dowsett J, | consider the absence of discussiomcates that the
Tribunal overlooked his Honour’'s discussion, and erthoked
necessary considerations which his Honour had @oitdg. | conclude
that the present Tribunal did not consider the torakrealities of its
suggestion that the applicant could obtain work &wel in Manila,
when it made its findings to this effect at the efgaras.6 and 7.

31. Counsel for the Minister submitted in favour of iading that the
Tribunal had properly addressed the issues comgemalocation, that
this should be inferred from the Tribunal’s opensentence at para.6
above, where it referred tadespite the difficulties and possible initial
hardships”, and also from its reference ‘tdespite difficulties” in the
last sentence of that paragraph. However, in thetext of that
paragraph, | would understand the Tribunal onlypéoaddressing the
applicant’s personal problems of obtaining a jobcannot read this
paragraph as giving any consideration to her familgumstances
which would attend such an effort. | therefore rmoh satisfied that the
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32.

33.

34.

Tribunal's vague references tddifficulties” reveals a proper
consideration of relevant considerations.

Counsel also submitted that the Tribunal did nokedhdo give

discussion of these matters because the applicadt fot herself
presented them to the Tribunal as a concern. @buaferred to the
submission of the applicant’s solicitor, which Iveaextracted above,
and to the applicant’s statements as summarisé¢tiebyribunal at the
hearing, which | have extracted above, which paitteher difficulties

in getting a job in Manila as the chief problemifgca suggested
relocation. However, | do not read those partsthef applicant’s
evidence and submissions as being in any way imngens$ with, or as
withdrawing, the obvious consideration of the agglit's family

circumstances to which Dowsett J referred. Not donsider that the
Tribunal thought that the applicant had disclaimbdr family

considerations relevant to considering a hypotkesiglocation of the
applicant to Manila.

| find support for my conclusion that the Triburfalled properly to
address relocation considerations, because, asel églained when
discussing the Tribunal’s finding at the end ofptra.3, | have been
left in doubt whether the Tribunal properly undeost the implications
for the applicant's economic persecution claims hefr ability to
provide to her family from Australia almost doultee amount she was
earning as a teacher in the Philippines. In tbigext, it appears to me
probable that the Tribunal thought that it was @toto find that the
applicant could obtain work in Manila, as a complanswer to her
claimed fear of economic persecution. Howevers thas a legally
inadequate consideration of the refugee claims hvinere before the
Tribunal.

In my opinion, the Tribunal’s conclusion thaelocation within the
Philippines is a reasonable option for her shouié siot wish to return
to her home province for any reasowas attended by a failure of the
Tribunal properly to consider the circumstancesjciwht accepted,
were facing the applicant in her efforts to supgwet family, so that
they could sufficiently meet extortion demandshe place where her
family currently lived in the Philippines.
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35.

36.

37.

The Tribunal’s relocation findings were, in my ojim, an essential
part of the Tribunal's reasoning which purported daswer the
applicant’s refugee claims, rather than a sepaatealternative basis
upon which it presented its decision to affirm tedegate’s decision. |
am certainly not persuaded that the Tribunal’'soeag can otherwise
be supported (cfSZBYR v Minister for Immigration & Citizenship
[2007] HCA 26 at 29).

| have therefore concluded that the matter musinaga sent back to
the Tribunal to properly address the issues identiby Dowsett J.

| note that the applicant also presented argumdmtxted at the
Tribunal’'s finding that the applicant had beémisled” by “the
notorious Mr Hoq Mollah” These arguments raised issues whether
there was a failure of procedural fairness by thbuhal of the type
found by the High Court ir6ZBEL v Minister for Immigration &
Multicultural & Indigenous Affair2006) 228 CLR 152, whether the
finding was based on information which should haeen put to the
applicant under s.424A(1) of the Migration Act, amddether there was
any evidence before the Tribunal on which the figdicould be
supported. | have not found it necessary to addresse issues.

| certify that the preceding thirty-seven (37) paragraphs are a true copy of
thereasonsfor judgment of Smith FM

Associate:

Date: 11 March 2008
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