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ORDERS
(1) The application is dismissed.

(2) The applicant is to pay the first respondent’s £@std disbursements
of and incidental to the application in the sun$6f000 in accordance
with rule 44.15(1) and item 1(c) of part 2 of schikedl to theFederal
Magistrates Court Rules 20qCth).
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 849 of 2008

SZMCY
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT
(revised from transcript)

1. This is an application to review a decision of fRefugee Review
Tribunal (“the Tribunal™). The decision was handimivn on 18 March
2008. The Tribunal affirmed a decision of the dale of the Minister
not to grant the applicant a protection visa.

2. The applicant is from China and had made claimsreadigious
persecution. | adopt as background for the purpo$dhkis judgment
paragraphs 4 through to 16 of written submissided bn 2 July 2008
on behalf of the Minister:

The applicant is a citizen of China who arrivedAnstralia on 11
September 2007. He applied for a Protection vis2®@ctober 2007

(court book, pages 1-33). The applicant's claimsewset out in a
statement attached to his application (court bpakes 26-27).

The applicant claimed to fear persecuted on trseshaf his religion,
specifically for his practice of the Catholic faitde claimed that while
attending an underground church meeting, the Ipchte arrived and
took the applicant to the police station where hasvbeaten and
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tortured and detained for two weeks. The applicdaimed that Mr
Zheng, the leader of the meeting, was sent to @utateform camp for
one year. The applicant claims he lost his job,rhaved to Xinjiang
with Mr Zheng after the man's release, where tletgldished a Bible
class. The applicant then claims that he and Mingheere reported to
the local police at Xinjiang, and that Mr Zheng weasught but the
applicant escaped and went into hiding. The applicéaims that he
divorced his wife to protect her.

On 20 December 2007 the Delegate refused the capipin (court
book, pages 36-52). The Delegate doubted the amplccredibility. It
found the applicant's claims to be vague, lackmgpecific detail and
unsubstantiated by any evidence. The Delegate fauwlfficult to
believe that the applicant could leave China lggalhile being a
fugitive, and on a visitor's visa while being undoyed.

The applicant applied to the Tribunal on 18 Jan2&@8 for review of
the Delegate's decision (court book, pages 53-56).

The applicant was sent two s.424A letters, dateBebruary 2008
(court book, pages 64- 66) and 12 February 2008r{dmok, pages
67-68), in which he was invited to comment on ospend to
information in writing.

The applicant responded by way of two letters, dld® February 2008
(court book, page 76) and 25 February 2008 (caaokppage 77).

The applicant attended a hearing before the Triboma March 2008
(court book, pages 78-79).

The Tribunal handed down its decision on 18 Mar@d&
Tribunal’'s decision

The Tribunal was not satisfied on the evidence feefib that the
applicant had a well-founded fear of persecution feason of his
religion if he returned to China in the foreseedhtere. Its reasoning
was based on the following findings:-

a) The applicant appeared to have memorised htens¢at but
became hesitant when asked about other matters.

b) The applicant demonstrated only a minimal knolgée of
Christianity and of Catholic doctrines.

c) The applicant was willing to abandon his earti@ims regarding
his level of involvement in the underground chuactivities and
changed significant aspects of his evidence.

d) The applicant's ability to obtain a passpottisiown name while
being a fugitive, and to depart the country, isicative of the
fact that the applicant has not been truthful g diaims and that
he was of no interest to the Chinese authorities.
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The combination of the above factors caused thieumnal to find that
the applicant was not a credible witness and tectahe entirety of his
claims relating to his involvement with the chuid other religious
activities in China.

Given the Tribunal's findings concerning the appiits lack of

commitment to Christianity in China and his lack participation in

religious activities, as well as the Tribunal's etvations about the
applicant's credibility, the Tribunal was not sté¢id that the applicant
engaged in religious worship or other activitiesAustralia otherwise
than for the purpose of strengthening his claimbdoa refugee. The
Tribunal disregarded such conduct in accordanck stR@1R(3) of the
Migration Act 1958 Cth) (“the Migration Act”) .

Finally, the Tribunal noted that the applicant mefiérred to his spouse
being required to undergo sterilisation as parthef family planning
provisions but had not made any claims arising frame fact.
Accordingly, the Tribunal found the applicant didtrhave a well-
founded fear of persecution on the basis.

For the above reasons, the Tribunal found therensagal chance that
the applicant would face persecution if he wereetarn to China.

3. These proceedings began with a show cause appficdilied on
9 April 2008. The applicant continues to rely uplbat application. The
application is supported by a short affidavit inievhthe applicant
repeats some of his protection visa claims. | é@dhe affidavit as a
submission. The only evidence | have before mbeddbok of relevant
documents filed on 22 May 2008.

4. | gave directions by consent in this matter on 18yM008. Those
directions gave the applicant the opportunity tee fan amended
application with particulars and affidavit evidenggluding a transcript
of the Tribunal hearing, by 17 June 2008. The appti did not take up
that opportunity. However, at the hearing of thettematoday, the
applicant sought an adjournment so that he couwdige a transcript of
the Tribunal hearing. He also said that he waniddaive translated into
Chinese the Tribunal decision because he had nbtheaopportunity to
read and understand it. He said that he knowsuteme of the review
by the Tribunal but not the reasons for it. He ddwsvever, understand
that he was not believed by the Tribunal. | refusecdjournment on the
basis that the applicant has had ample opporttmpyt before the Court
whatever he wished in support of his application.
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5. The application makes unparticularised allegatimina failure to have
regard to evidence and a want of procedural farnesonducted a
show cause hearing in this matter on 7 July 20@Bfaand that there
was no substance in those grounds. However, | redjtine Minister to
show cause why relief should not be granted irtiozlato the question
of whether the Tribunal breached s.91R(3) of thgristion Act in the
light of the Full Federal Court decision i8ZJGV v Minister for
Immigration[2008] FCAFC 105.

6. The Tribunal formed the view that the applicant wed a credible
witness in the light of the hearing it conductetieTTribunal found
that the applicant had no genuine commitment to gheciples of
Catholicism or the Christian faith while in ChinBhe Tribunal noted
that the applicant had displayed some knowledg€luoistianity and
accepted that the applicant had been attending Ma&agstralia since
mid-September 2007. The Tribunal considered thatagbplicant may
have acquired his limited knowledge of the Chrisfiaith as a result of
that attendance at Mass. The Tribunal found, howeween its finding
concerning his lack of commitment to Christianity China and his
lack of participation in religious activities, aselvas the Tribunal's
observations about the applicant's credibility;t thavas not satisfied
that the applicant engaged in religious worshipotirer activities in
Australia otherwise than for the purpose of streaeging his claims to
be a refugee. The Tribunal then stated that it iegsired to disregard
such conduct in accordance with s.91R(3) of therMign Act. In the
following paragraph, the Tribunal stated:

As the Tribunal found that the applicant has no wee
commitment to Catholicism or Christianity, the Tnial finds
that the applicant will not engage in religious iadtes if he
returns to China. The Tribunal finds that the apght will have
no involvement with an underground church or wittheo
practitioners of the underground church and that W&l not
engage in any activities of the underground chuh be
perceived as being so engaged. The Tribunal fihdsthere is
no real chance that the applicant will face perdexu for the
reason of his religion if he were to return to Céin

! court book, page 114
2 court book, page 115
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7. The question is whether the Tribunal breached {31By taking into
account the applicant's conduct in Australia irdifirg that he has had
no genuine commitment to Catholicism or Christianithe applicant
made no submissions on that issue. Written subomsson behalf of
the Minister were filed on 5 August 2008. | incorpi® in this
judgment paragraphs 5 and 6 of those submissidagidg the content
of s.91R(3) and the Full Court's decisiorSiaJGY

Sub-section 91R(3) of the Migration Act 1958 (Qthhe Act")
provides as follows:

(3) For the purposes of the application of thi¢ Ard the
regulations to a particular person:

(a) in determining whether the person has a well-
founded fear of being persecuted for one or more
of the reasons mentioned in Article 1A(2) of the
Refugees Convention as amended by the
Refugees Protocol;

disregard any conduct engaged in by the person in
Australia unless:

(b) the person satisfies the Minister that thesper
engaged in the conduct otherwise than for the
purpose of strengthening the person's claim to be
a refugee within the meaning of the person's
claim to be a refugee within the meaning of the
Refugees Convention as amended by the
Refugees Protocol.

SZIGV

In SZJGV the Full Court of the Federal Court of Australia
considered the operation of s.91R(3) of the Aauds alleged by
the appellants in that case that the Tribunal haammitted
jurisdictional error by having regard to conduct iAustralia
when determining their applications for protectisas. The Full
Court held (at [22]) that s.91R(3) can only sengible applied
once primary findings of fact have been made. @oexample, if
an applicant claims to have engaged in conduct ustAalia
which caused him or her to fear persecution indrisier country
of origin, the Tribunal must first decide whether ot that
conduct occurred. If it has not occurred there vl nothing to
disregard, nor will the occasion arise to determimgnether
s.91R(3)(b) applies. If the conduct is found toehagcurred, then
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consideration must be given to the requiremens3#R(3). Once
engaged, s.91R(3) precludes the decision maker taning

regard to "any conduct” engaged in by the applicanAustralia

unless the decision maker is satisfied that thedaoon was
engaged in for purposes other than strengthenimgaghplicant's
claim to be a refugee. For this purpose, inacti@m constitute
conduct within the meaning of s.91R(3).

8. | also agree with and adopt for the purposes afjtldgment paragraph
8 of those submissions:

Under the heading "Findings and reasonfofurt book, pages]
113-115), the Tribunal first dealt with the appinta claims of
having been actively involved with an undergroundth@lic

Church in China, and made findings as follows:

- The applicant was not a credible witnegso(rt book,
pages]l3.4) as the applicant appeared to have memorised
his statement and was hesitant when asked abouenmnat
outside of his statement.

- The applicant showed minimal knowledge of Clamsty
and of Catholic doctrines. This caused the Tribuwoaleject
that the applicant had been actively involved witte
Catholic Church since about 2000 [curt book,
pages]13.6).

- The readiness with which the applicant abandornesi
earlier claims and changed the significant aspeaftshis
evidence caused the Tribunal to question the aaplis
truthfulness and credibilityf¢ourt book, page4]L3.9).

- The applicant's claims of having to flee from ¢ghhorities
and to have been in hiding for a period of almogkar was
inconsistent with the facts that he was able toaimbia
passport in his own name during the same period, \&as
able to leave the country on that passport. Hanclthat
only a few days after his departure the police caméis
home with an arrest warrant is similarly implaughbh view
of the applicant's ability to obtain a passport aodoe able
to depart China in his own name. The Tribunal cadebd
that the applicant was of no interest to the Chines
authorities while residing in China [qourt book,
pages]l14.1).
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10.

11.

12.

- The ultimate conclusions with respect of the @gpit's
claimed activities in China were expressed by thieunal
in the following terms[¢ourt book, pageg]L4.4):

The combination of the above factors causes the
Tribunal to find that the applicant was not a coésli
witness and to reject the entirety of his claims
relating to his involvement with the Church andesth
religious activities in China. ... The Tribunal finds
that the applicant has had no genuine commitment to
the principles of Catholicism or of the Christiaitff
while in China.

The finding in issue in this case is the findingttthe applicant will not
engage in religious activities if he returns to izhbecause he has no
genuine commitment to Catholicism or Christianttye Tribunal did not
state whether that finding was limited to its fimgliof a lack of a genuine
commitment in China or whether it extended to & lat a genuine
commitment in Australia. Although the finding mighave been more
clearly expressed, | accept that the sentence wamare than the
fulfilment of the Tribunal's obligation to made @&niard-looking
assessment as to what, if any, risk of harm thécapp faced in China.

The only asserted risk of harm related to the applis religion. The
Tribunal had found that the applicant had no gemw@ammitment to
the Christian faith in China, having rejected theddility of his

claims about his involvement with the church thened having
disregarded the applicant's conduct in Australiber€ was nothing
before the Tribunal that could point to a genuinenmitment. Viewed
in that light, there was no breach of s.91R(3).

There is an alternative interpretation of the Tmidis words. That is, that
in finding that the applicant had no genuine commaitt to Catholicism
or Christianity without reference to either China Australia but
generally, the Tribunal was taking into accounthbiteg finding that the
applicant had no genuine commitment to ChristiamtZhina and that
his conduct in Australia was not engaged in foeason otherwise than
for the purposes of strengthening his claims ta befugee.

The Full Court inSZJGVleft open the question of whether a decision-
maker was entitled to have regard to the motivattwrconduct which
was required to be disregarded pursuant to s.91R35ZMBK v
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Minister for Immigration[2008] FMCA 1101 at [15] | accepted that,
hypothetically, in an appropriate case a distimctioight properly be
drawn between conduct and information about condu&ewise, |
think a distinction might properly be drawn betwemmnduct and the
motivation for conduct. While s.91R(3) requires thebunal to
disregard conduct engaged in in Australia, if nugaged in otherwise
for the purpose than enhancing protection visardail do not think
that the section requires the Tribunal to disreg@rdwn conclusion on
an applicant's motivation for conduct in AustraliBherefore, if the
Tribunal, in stating that at the time of its dearsithe applicant had no
genuine commitment to Catholicism or Christianttye Tribunal was
taking into account not only its finding about @ygplicant's conduct in
China but also its finding in relation to the mativon for the
applicant's conduct in Australia, | do not thinkila breach of s.91R(3)
would thereby be established. It would be a cag@efTribunal taking
into account the motivation for conduct rather thiam conduct itself. |
find that there was no breach of s.91R(3) in thisec

13. In his oral submissions, the applicant raised arogsue. He said that
the Tribunal was unfair in not giving him the opfmity to produce a
divorce certificate and a baptism certificate falinog the hearing.
There is nothing in the record of the Tribunal dem or, indeed, in the
relevant documents generally, to establish thatag@icant requested
more time to produce those documents after theuiab hearing. |
note that in a letter sent to the applicant on bSri&y 2008, the
applicant was invited to provide evidence of higptisan and an
original notarised divorce certificdteThose matters were discussed
with the applicant at the hearihgThe Tribunal noted that it had
requested the applicant to provide a notarisedficate of his divorce
and that he had not produced it. The applicantIsioiagexplain why he
had been unable to produce it. The Tribunal alstechdhat the
applicant had been requested to provide evidentgsdiaptism which
he had not done. The applicant said that that ecelevas at home and
he had not been able to get it. There is no indinahat the applicant
sought more time in order to produce those docusndhtdoes not
appear to me that the fact of the applicant's dworas an issue of

% court book, page 66
* court book, page 100
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significance. The Tribunal did not accept thatthé applicant was
divorced, it was because he was seeking to prbisetife.

14. The production of a baptism certificate might wWedlve assisted the
applicant but he was unable to produce it. Thdiegm told me today
from the bar table that the baptism certificateldawt be produced
and he still does not have it. In the circumstandedoes not appear
that the provision of extra time would have beenaaf assistance
anyway, even if it had been requested.

15. | find that the decision of the Tribunal in this thea is free from
jurisdictional error. 1t is, therefore, a privagiclause decision and the
application must be dismissed.

16. Costs should follow the event in this case. The isfian seeks scale
costs of $5,000. The applicant referred to his latknoney and his
lack of legal assistance. On 7 July 2008, | ordehed the matter be
referred to a Registrar with a view to referring thpplicant forpro
bono representation. That referral was made to Mr DaRithce,
solicitor, on 8 July 2008. Mr Prince advised my ddate earlier today
that he and Counsel had examined the case buh#atvere unable to
assist the Court.

17. | will order that the applicant pay the first resgent's costs and
disbursements of and incidental to the applicaitiothe sum of $5,000
in accordance with rule 44.15(1) and item 1(c) aft[2 of schedule 1
to theFederal Magistrates Court Rules 200dth).

| certify that the precedin? seventeen (17) paragraphs are a true copy of
thereasonsfor judgment of Driver FM

Associate:

Date: 14 August 2008
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