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ORDERS

(1) A writ in the nature of certiorari issue directed the second
respondent, quashing the decision of the secormmbmelent made on
27 September 2010 in Tribunal case number 1006482.

(2) A writ in the nature of mandamus issue directedtiie second
respondent, requiring the second respondent tordete according to
law the application for review of the decision bétdelegate of the first
respondent made on 3 August 2010.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT SYDNEY

SYG 2304 of 2010

SZOSE
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Background

1.

This is an application for a review of a decisidriie Refugee Review
Tribunal dated 27 September 2010 affirming a denisif a delegate of
the first respondent not to grant the applicantadgetion visa.

The applicant, a citizen of the People’s Repubfic€China, arrived in
Australia in December 2007 as the holder of a studeiardian visa
obtained on the basis that his daughter was stgdyirSydney. He
applied for a protection visa in March 2010.

In connection with his protection visa applicatibie applicant claimed
that he and a friend and two other fishermen hashbmaught in a
storm while fishing in September 2004. He beliettesl prayers of his
friend “miraculously saved him and the others from drowning in
circumstances where other fishermen were killedhet storm. He
claimed the friend introduced him to the undergb@atholic church.
He claimed he attended a secret training classtaiche was baptised
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into the underground Catholic church in China irc@&aber 2004. He
claimed he later encouraged other persons to becoetigolic. The
applicant claimed that with the assistance of agbrand his friend he
established the first secret Catholic group inthderground church in
his home village in August 2005 and that he alssisted another
friend to establish a Catholic group in anothelagé in October 2006.

The applicant claimed that heassisted the daughter of a distant
relative to become a Catholic in the underground chircBhe
ultimately became a nun. He claimed that whenrnélative discovered
this in January 2007 hevas very upsétand reported the applicant to
the PSB. The applicant claimed that on 27 JanZ&®7 he was
arrested, detained for two months and subject tstredatment and
torture. He claimed a bribe was paid for his re¢elay the underground
church through a solicitor in March 2007 and thatwas able to leave
China with the help of the underground church ic&eber 2007. He
attended church in Australia.

The applicant attended an interview with the delegble elaborated
on his claims and provided a number of documentssupport,
including a document headedCértificate of Being Released From
Detentiori dated 31 March 2007 and documentation in relatminis
attendance at church in Australia.

The delegate’s decision

6.

In a decision dated 14 July 2010 the delegate edftis grant the
applicant a protection visa. The delegate accejpiaidat interview the
applicant had displayed a reasonable knowledge of the Catholib fa
which would indicate he is a Catholic, or has hamng exposure to
Catholic doctring. It referred to supporting evidence about his
activities in Australia and, based on his testimamg that evidence
found that heis a Catholi¢. However it found that the applicant had
not been able to adequately explain why he coutcerpress his faith
in a registered church in China. It was not sigiisthat he heldsuch

a rigid doctrinal view, that he could not practidas faith in a
registered Catholic Church in Chiha Further, even if hec¢hose to
express his faith in an unregistered Catholic Chuin Fujian’
Province the delegate found that he would not coonéhe adverse
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attention of the Chinese authorities for that reasdhe delegate did
not address s.91R(3) of thgration Act 1958 Cth) (the Act).

7. In relation to the applicant’s claims of having bexrsecuted in China
as a result of his underground Catholic churchvaigts, the delegate
had regard to the fact that while the applicant paolvided some
information about his activities, his answers a thterview facked
detail and hetended to repeat his responses in a rehearsed manne
especially his reasons for becoming a Catholic.light of the ample
documentation (including two passports and a poteetificate) the
applicant had] been able to obtain from the Chinese governmest, hi
departure from China without being stopped or gwestd, his delay in
applying for a Protection visa once in Australias failure to raise his
claims of protection in higearlier] interactions with the departmént
(when renewing his student guardian visas), as \wsll‘country
information regarding the underground Catholic cblurin Fujian
provincé, the delegate wasot satisfied of the applicant’s claims that
he [had been]involved in the underground Catholic church so as t
bring him to the attention of the authoritiedt found that these claims
had beenfabricated for the purposes of advancing his Pridbecvisa
claim” and (having regard to the fact that the applicahy applied for
protection following the expiration of his studegardian visa and
twelve months of unlawful status) that he appliedgdrotection not for
any well-founded fear of persecution in China lotéxtend his stay in
Australia to live and work

The Tribunal review

8. The applicant sought review by the Tribunal. Thddnal wrote to
him on 24 August 2010 pursuant to s.424A of the iAgtting him to
comment on several items of information. The agagplt responded in
the form of a statutory declaration.

9. The applicant attended a Tribunal hearing on 2QeBaiper 2010. A
transcript of the hearing is before the court aedeto an affidavit of
Joanne Jennifer Kinslor, sworn on 25 February 20Af the hearing
the Tribunal heard evidence from Father Paul McGeel the
applicant’s daughter, as well as from the applicafbe Tribunal put
information to the applicant during the hearingguant to s.424AA of
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the Act. What occurred at the hearing is discussdtier below. The
applicant provided further supporting documentatiomelation to his
claim about attending church and church activiiresAustralia and
articles on the underground Catholic church in @hin

The Tribunal decision

10.

11.

12.

In its findings and reasons th&ribunal found that the applicant and
his daughtefwere not]witnesses of credibilityand “that the applicant
ha[d] not been truthful in his claimis The Tribunal stated that it
“reached these conclusions having due regard tappdicant’s claim
of sleeplessness and making allowances [fas] nervousness and
limited educatioiwhich he had raised at the hearing.

The Tribunal had regard to a number of factors,lugiag the
significant delay in the applicant’s applicatiorr fa protection visa.
The Tribunal considered, but did not accept, thepliegnt’s
explanations for this delay (that a migration agehtised him that his
daughter would be affected if he made such an egmn, that he
feared disclosing his information to migration aigesind that he relied
on God). The Tribunal was of the view that sucHaglewas
inconsistent with a genuine fear of persecutio€imna. It caused the
Tribunal to find that the applicant had not beerhul about events in
China. The Tribunal was supported in this viewtbg fact that the
applicant had approached the Chinese Consulate/dney to renew
his passport. It found that this suggested thathbd no fear of
persecution from the Chinese authorities.

The Tribunal also expressed concern about thetliattthe applicant’s
wife had not attempted to leave China, notwithsitagdhat he claimed
she was also a Catholic who attended religiouwiges with him and

was harassed by the authorities. The Tribunal dodhat the

applicant’s failure to refer to any reasons whywife had not or could
not leave China (other than referring to God’s msliggested that his
wife had never had any intention of leaving thentou It was of the

view that if she had experienced any persecutiatiaasied, the family

could have considered her departure from China.
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13. The Tribunal also found that the applicant hadbesn able to explain
to its satisfaction why he needed the assistane@efoénd to apply for
his student guardian visa. It appears that thia i®ference to the
applicant’s claim that a friend who wanted to halm leave China
after his release from detention prepared his sifudisa application in
China. The Tribunal had regard to the fact that applicant did not
refer to his lack of language skills or employmenbther factors that
may have influenced such a decision, claiming diityat God did not
tell him to apply for the visa bithat] God reminded his friend that he
had to leave the countty The Tribunal found that this suggested that
the applicant’s decision to leave China was notivated by his fear of
persecution but by suggestion from another person.

14. The Tribunal found that at the hearing the appliGgpeared to have
difficulty providing information about whether oroh he had been
“charged. It noted that his advisor suggested that he may
understand the worccharg€. However the Tribunal had regard to the
express references to the applicant beiobafged in his written
claims to the delegate and to the Tribunal. Itregped €oncerri that
the applicant's written statements, including higiras and his
description of persecution, were prepared by amgibeson and not by
him. The Tribunal was supported in this view bg flact that at the
hearing the applicant could not explain what wasamheby the
statement in his protection visa application the tvould later provide
evidence that he had been subjected to persecutwing to his
Catholic belief. The Tribunal formed the view:

...that this information, as much of the other infation
contained in the applicant’s protection visa apption and his
various statements, was prepared by another peasohthat the
applicant was simply unaware of his undertaking pi@vide
evidence of his persecution at a later date.

15. The Tribunal did not accept the applicant’s reastmmsthe delay in
presenting to the Department a copy of the DetantiRelease
Certificate dated 31 March 2007, in particular thatwas not asked for
it and that he forgot to tell his agent abouthie lodged his application
on 2 March 2010 and provided a copy of the cedt@cafter his
interview on 17 May 2010. The Tribunal describbis tas a delay of
“some montlis The Tribunal did not accept that the applicant
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“more significantly his agent, (who was said by the Tribunal to be
experienced in protection visa applications), eigddo be asked to
provide such document or that they weummdware thafit] could not
be provided unless it was requesté¢sic). It noted that the applicant
had provided the document to the Department in 240 despite not
being asked for it. The Tribunal found that thelagant's claim that
he “forgot’ to mention this document to his agent suggedtathe did
not take his application seriously. It found unthinkablé that the
applicant would forget’ to mention such evidence of a significant
event like release from detention. It was of tl@wthat the applicant
had not been truthful when offering these explamsti The delay in
presentation of this document and the applicanggility to explain
what evidence he had referred to in his applicatamm caused the
Tribunal to find that at the time of the applicatithe document either
was not available to the applicant or that it dod exist. It referred to
country information about the availability of fraddnt documents in
China, concluded that this was not a genuine doatiraed that the
fact the applicant had presented it supported thes \ne was not a
person of credibility.

16. The Tribunal also had regard to what it regarded“sgnificant
inconsistenciésbetween the applicant’s oral evidence and thahisf
daughter. It stated:

Finally, there were significant inconsistencies vibetn the
applicant's and his daughter’s oral evidence givém the
Tribunal. For example:

a. The applicant stated that the church gatheriwgse held every
Sunday after supper from 7 pm to 9 pm while higytear stated
that there was no fixed time for such gatherings.

b. The applicant stated this his daughter did ntierad Mass
during school term because she did not live at hevhée his
daughter said that she attended Mass every Sundagpeduring
the time of her father's detention and before sl@ne to
Australia. The applicant explained that his dawghtved away
and he did not know and she did not tell him abibut The
Tribunal does not accept these explanations. Ti®iial does
not accept that, given the central significance@aigious belief
to the applicant, the persecution he claims to haw#ered as a
result and the effect it had on his decision toséethe country, the
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applicant would not be aware that his daughter hheen
attending Mass weekly when she lived away from home

c. The applicant said that his daughter did noeatt the evening
gatherings. The applicant’s daughter stated thHa¢ sometimes
attended gatherings in the evenings, later sugggstiat she did
not attend gatherings.

17. The Tribunal also found that the applicant’s answayout whether the
Chinese authorities knew of his claimed involvemianthe activities
of the Catholic church wasvague and confuséd The Tribunal
formed the view that the applicant had not beerthtoli in his
evidence.

18. The Tribunal concluded that the combination of ¢hesncerns caused
it to find that the applicant and his daughter wert persons of
credibility and that the applicant hadabricated his claims for the
purpose of his protection visa applicatioriThe Tribunal continued:

The Tribunal rejects the applicant’s claims. Thelnal does
not accept that the applicant is a Catholic, tha had been
baptised in China or that he ever had any assammitvith the
unregistered Catholic Church. The Tribunal does axxcept that
the applicant or his family attended religious gatings, of either
registered or unregistered church or that they othse had any
involvement with the Church, in particular, the Galic Church.
The Tribunal does not accept that the applicant kladeloped
commitment or faith to God and the church.

19. The Tribunal also rejected the applicant’s claifsu his involvement
in introducing Catholic teaching to others and dimg others to the
Catholic Church and his participation in other\atgs of the church.
It did not accept that he helped another persdibécome a nuhand
that as a result he was denounced to the autlsritietained and
released only because a bribe was paid. Nor didaept that he and
his wife or other members of his family had beerabsed, questioned
or were otherwise of any adverse interest to thie€3e authorities. It
did not accept that there was an outstanding imgad&in concerning
the applicant or that he remained of interest eo@hinese authorities.
Nor did it accept that the authorities had becommara of the
applicant’s role in the Catholic Church and in oigang activities of
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the Church or that the applicant left China to dveersecution by the
Chinese authorities.

20. The Tribunal did not accepitie entirety of the applicant’s claims
concerning the events in Chihalt found that there was no real chance
the applicant would be persecuted for his religibetefs, actual or
imputed, due to anything that occurred prior to teparture from
China.

21. The Tribunal accepted, on the basis of the appika@vidence,
supporting documentation and the oral evidencerdfi¢Gee, that the
applicant had been attending church in Australid #&mat he had
engaged in religious activities in Australia sinskortly after his
arrival. The Tribunal acknowledged that Fr McGeercpived the
applicant to be a genuine and committed Catholichlad regard to the
fact that it had found the applicant not to be tn@ss of credibility and
that he had rio involvement with the Catholic Church in CHin#
found that the applicant had not satisfied it th@tengaged in religious
activities in Australia otherwise than for the posp of strengthening
his claim to be a refugee. It was of the view thatearly attendance at
church in Australia may have been the result of dldeice of the
migration agent he consulted shortly after hisvatriand not his
commitment to the church. The Tribunal disregardeid conduct
pursuant to s.91R(3) of the Act.

22. The Tribunal did not accept the applicant’s explammafor how he
could leave China despite his case not having lieahsed and that
while he was still under investigation members lo¢ tunderground
Catholic church obtained his release and depathaegh bribery. It
considered it much more likely that the applicaasvof no interest to
the authorities at the time of his departure.

23. Having rejected the applicant’s claim that he hady* involvement
with Christianity and Catholicism in Chifiand finding that he had no
commitment to the church or to Catholicism, thétinal found that he
would not engage in any religious activities oroasste with other
practitioners if he were to return to China nowimrthe reasonably
foreseeable future and that he would be of no esteto the Chinese
authorities either as a result of his past or Riwwnduct. It concluded
that there was no real chance the applicant woalgdrsecuted for
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24,

reasons of his religion or for any other Conventieason if he were to
return to China now or in the reasonably foreseedbture. The
Tribunal affirmed the decision under review.

The applicant sought review by application filed 2 October 2010.
He now relies on a further amended applicationdfile court on
24 March 2011. There are two grounds in the furthenended
application (referred to for convenience as thdiegimon).

Section 425 of the Migration Act

25.

26.

The first ground is that the Tribunal’s decisionswaade in breach of
s.425 of the Migration Act. Particulars to thi®gnd are that:

The Tribunal failed to sufficiently indicate to tlagplicant that
his claims of having practiced Catholicism in Chimgre in
issue.

Reliance was placed on what was stated by the Balrt inSZBEL v
Minister for Immigration and Multicultural and Ingenous Affairs and
Another(2006) 228 CLR 152; [2006] HCA 63 at [47] as folkw

First, there may well be cases, perhaps many cageste either
the delegate's decision, or the Tribunal's statasien questions
during a hearing, sufficiently indicate to an amaint that
everything he or she says in support of the appboas in issue.
That indication may be given in many ways. Itas mecessary
(and often would be inappropriate) for the Triburtalput to an
applicant, in so many words, that he or she isgythat he or she
may not be accepted as a witness of truth, or hieabr she may
be thought to be embellishing the account thaivsrgof certain
events. The proceedings are not adversarial aedTibunal is
not, and is not to adopt the position of, a conickm. But
where, as here, there are specific aspects of amligpnt's
account, that the Tribunal considersnay be important to the
decision and may be open to doubt, the Tribunal mas least
ask the applicant to expand upon those aspectshaf &account
and ask the applicant to explain why the accountosifd be
acceptedemphasis added).

It was pointed out that i®ZBELthe High Court had held that s.425
was a statutory embodiment of certain requiremeritgrocedural
fairness, including that natural justice would osatily require the
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27.

28.

29.

30.

SZOSE v Minister for Immigration & Anor [2011] FMC®40

party affected to be given the opportunity of assemg the relevant
issues $ZBELat [32], Commissioner for Australian Capital Territory
Revenue v Alphaone Pty L{ti994) 49 FCR 576 at 590 — 592; [1994]
FCA 1074).

It was submitted that the Tribunal's statementsnduthe hearing did
not sufficiently indicate to the applicant thatlai$ claims were in issue
and that the Tribunal did not sufficiently ask teplicant to expand
upon his practice of Catholicism in China and wing dccount should
be accepted.

Counsel for the applicant contended that what \egsiired to satisfy
the requirements of s.425 would vary with the ainstances of the
applicant and his or her claim. In this case thieghte was said to
have found that the applicant was a Catholic. I$ wabmitted that at
interview with the delegate the applicant had givean
“unimpeachable albeit brief, summary of his Catholic beliefsa |
addition, there was evidence before the Tribur@hfFFr McGee that in
his opinion, as a priest of than 40 years, theieg@pl was a genuine
Catholic. It was also said to be relevant thatapplicant claimed to
be a Fuqing-speaking fisherman who had only tworsygaimary
education. He told the Tribunal that he did noeakp Mandarin
fluently in the context of explaining why he did tnapproach the
Immigration Department and apply for protectionrsadter his arrival
in Australia.

It was acknowledged that the Tribunal gave the iappt general
warnings at the hearing that the information he peavided in his
protection visa application might not be correct aiso put to the
applicant pursuant to s.424AA of the Act that ingistencies in his
evidence and that of his daughter about churchviaes in China
might lead the Tribunal to conclude that he and dasighter were
“untruthful. However it was submitted that this was inadegua
convey the extent of the Tribunal’s suspicions.

In particular, it was submitted that the occasionsvhich the Tribunal
had raised matters with the applicant during therihg (and informed
him that it might decide that he did not have a f@fapersecution in
China or that the information he had provided is protection visa
application was not true), had to be considerecomtext and that the
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context included the evidence from Fr McGee thatdpplicant was a
Catholic and the fact that the delegate had acdeptd the applicant is
a Catholic. It was contended that while the paldcmatters raised by
the Tribunal at the hearing related to the questdrwhether the
applicant had a well-founded fear of persecutibasé matters did not,
either in terms or implicitly, deal with the apg@it's fundamental
beliefs. Counsel for the applicant also submittext the same could be
said about the information specifically put to thpplicant under
s.424AA of the Act, as this was said to relate he tpractice' of
religion, rather than to the applicant’s beliefs.

31. Counsel for the applicant also acknowledged thatTifilbunal told the
applicant that his claims may not be believed drad there was some
guestioning about his practice of Catholicism & flearing. However
it was submitted that there was no questioningheyTribunal of the
applicant’s fundamental beliefs and that it was matt to him that his
evidence as to his fundamental beliefs may notdseed and that in
the particular circumstances of this case the Tabuad to tell the
applicant that his claims of having been a prawgisCatholic in China
might be disbelieved and ask him to explain whyytlsbould have
been accepted.

32. The first respondent submitted that at the hearing Tribunal
sufficiently indicated to the applicant that evéigg he said was in
issue and that there was no obligation on it ttestpecifically that his
having been a Catholic in China was in issue &&8ELat [47]).

33. It was submitted that in the course of the heathng Tribunal gave
sufficient indication that everything the applicaaid was in issue in a
number of ways. In circumstances where the apgic&laimed fear
was based on the fact that he was a member of dergnound
Catholic church his religion was said to be a @néaspect of his
claims. The first respondent contended that it wafficient for the
Tribunal to state generally, as it did on a numiifeoccasions, that its
concerns may lead it to conclude that the applichdtnot have a
genuine fear of persecution in his home country dhdt the
information he provided in his protection visa apgifion might not be
true, without specifically putting to him that itight not accept that he
had been a Catholic in China. In other words th& fespondent’s
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34.

35.

36.

37.

submissions proceeded on the basis that the Tilibadaquately
indicated to the applicant at the hearing that yharg he said in
support of his application was in issue and in ¢hascumstances there
was no need for the Tribunal to put the applicgeicgically on notice
that his claim to have been a practising Catholi€hina might not be
accepted.

Section 425 of the Migration Act is as follows:

(1) The Tribunal must invite the applicant to appéafore the
Tribunal to give evidence and present argumentatired to the
Issues arising in relation to the decision underiesv.

(2) Subsection (1) does not apply if:

(a) the Tribunal considers that it should decide taview in
the applicant's favour on the basis of the matebetore it;
or

(b) the applicant consents to the Tribunal deciditig
review without the applicant appearing before it; o

(c) subsection 424C(1) or (2) applies to the appiic

(3) If any of the paragraphs in subsection (2) bis tsection
apply, the applicant is not entitled to appear befihe Tribunal.

As elaborated on in oral submissions, the applie@uibmission is that
the Tribunal had to disclose to him that his claimmhave been a
practising Catholic in China (as distinct from biaim to have engaged
in and to have been persecuted for his activitigls the underground
Catholic Church) was in issue, but that it failedrieet that obligation.

Reliance was placed d®8ZBEL. In that case what was in issue was
whether the visa applicant had been denied proeédairness. He
was an Iranian seaman employed on an Iranian stgdpie who had
jumped ship and applied for protection. He clainmedjumped ship
because he feared for his safety because the cafttie ship knew of
his interest in ChristianitySZBELat [1] — [2]). The delegate was not
satisfied that the applicant had a genuine commmtrieeChristianity.

The delegate dealt directly with only one of threlevant elements of
his claim (the applicant being allowed off the staprisit a doctor) but
not with the applicant’s account of how the shipaptain came to
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38.

39.

40.

know of his interest in Christianity or his accouwft the captain’s

reaction to that knowledge. The Tribunal foundsthéhree elements of
his written account of his claims in a statutorycldeation were

implausible. On that basis the Tribunal rejectesl applicant’s claims
and did not accept that he was considered by #rean authorities to
be an apostate or actively involved in Christiatogfore his arrival in

Australia.

The High Court found inSZBEL that the two elements of the
applicant’s claims not addressed by the delegatevbich the Tribunal
found implausible were determinative issues to Wwitive Tribunal’'s
reasoning processes had been directed but that Hadynot been
adequately notified to the applicant by the Triduwatathe hearing (see
[21] and [42] — [44]) and hence that the Tribunatimot accorded the
applicant procedural fairness.

In reaching this conclusion the High Court statea):

The delegate had not based his decision on eithfrese aspects
of the matter. Nothing in the delegate's reasamrsdecision
indicated that these aspects of his account weresme. And the
Tribunal did not identify these aspects of his artas important
issues. The Tribunal did not challenge what theedlpnt said. It
did not say anything to him that would have reveate him that
these were live issues. Based on what the delégatalecided,
the appellant would, and should, have understoedcemtral and
determinative question on the review to be themeatnd extent
of his Christian commitment. Nothing the Tribusaid or did
added to the issues that arose on the review.

The High Court reached this conclusion notwithstagdhat at the
hearing the Tribunal had asked the applicant questabout matters
including his meeting in his home town with frien@s which he had
described his interest in Christianity and whichsh&l had come to the
attention of the captain), what happened when recalied before the
captain on board ship and his going ashore for caédreatment in
Australia (at [16]). The High Court was of the wi¢hat the Tribunal
had not given the applicana“sufficient opportunity to give evidence,
or make submissions, about what turned out to ke dthe three
determinative issues arising in relation to the iden under revieWw
(at [44]). The High Court accepted (at [25]) tdiat is required by
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42.

43.

procedural fairnessis a fair hearing, not a fair outcori@nd that in
that sense the relevant question was about theralls processes not
its decision.

While the ground relied on in this case is expréssaerms of s.425 of
the Act, it is clear from the applicant's submisscthat reliance is
placed on the principles consideredSABEL | note however that as
the High Court pointed out thathe statutory framework within which
a decision-maker exercised statutory power is d@fcat importance
when considering what procedural fairness requirasd that the
particular content given to be the requirement twad procedural
fairness will depend upon the facts and circumstara the particular
casé (at [26]). It also referred to the fact that, eecognised in
Commissioner for Australian Capital Territory Reuvenv Alphaone
Pty Ltdat 590 — 591, [28]:

It is a fundamental principle that where the rulgsprocedural
fairness apply to a decision-making process, thiéydeable to be
directly affected by the decision is to be givea dpportunity of
being heard.That would ordinarily require the party affected to
be given the opportunity of ascertaining the relexassuesand
to be informed of the nature and content of adveraeerial.

(Emphasis added i®8ZBELat [32]).

Importantly, the High Court expressed the view that Migration Act

“defines the nature of the opportunity to be hehat ts to be given to
an applicant for review by the Triburiglat [33]) and that the issues
arising in relation to the decision under revieim s.425(1):

...will not be sufficiently identified in every calsg describing
them simply as whether the applicant is entitled tprotection
visa. The statutory language "arising in relatitmthe decision
under review" is more particular. The issues angsin relation to
a decision under review are to be identified haviegard not
only to the fact that the Tribunal may exerciset15) all the
powers and discretions conferred by the Act on dhniginal
decision-maker (here, the Minister's delegate),disbd to the fact
that the Tribunal is to review thatarticulardecision, for which
the decision-maker will have given reasdais[34]).

As the High Court continued at [35]:
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45.

46.
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The Tribunal is not confined to whatever may haeenbthe
issues that the delegate considered. The issussailise in
relation to the decision are to be identified bg #ribunal. But if
the Tribunal takes no step to identify some isgherahan those
that the delegate considered dispositive, and duoastell the
applicant what that other issue is, the applicastentitled to
assume that the issues the delegate consideredsiisp are
“the issues arising in relation to the decision endreview”.

That is why the point at which to begin the idécdtion of issues
arising in relation to the decision under reviewlwsually be the
reasons given for that decision. And unless samer @dditional
issues are identified by the Tribunal (as they rbay, it would
ordinarily follow that, on review by the Tribunathe issues
arising in relation to the decision under review wka be those
which the original decision-maker identified as etetinative
against the applicant.

Their Honours recognised that the Tribunal condiietdnearing where
it was not persuaded by the material already beitote decide the
review in the applicant’s favour, but stated trf&ZBELat [36]):

...unless the Tribunal tells the applicant somethdifterent, the
applicant would be entitled to assume that the seasgiven by
the delegate for refusing to grant the applicatioiii identify the
issues that arise in relation to that decision.

It is important to bear in mind that in this cake telegate accepted
that the applicant isd' Catholi¢, although there is nothing in the
delegate’s decision to suggest that such acceptaasenecessarily
limited to the applicant having acquired such liglie Australia.

The delegate recorded that the applicant attendedterview and that
when asked about hi€hristian beliefs

* ...The applicant stated that the Roman Catholic dngpread
the gospel and provided him with the answers toonant
theories, that he believed that Jesus Christ diesotir sins
and that he knew the love of our Holy Saviour; tltia
authority of the church was the Roman Pope, Benhddith;
that the Roman Catholic church had been passed down
generations and was not created by man. The apglialso
stated that he had become a Catholic on 25 Dece2®@4 in
order to honour Jesus Christ as a result of andeat that
took place while he was fishing
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49.

* The applicant stated that through baptism, origisad would
be forgiven.

After describing his activities with the undergrdu@atholic Church in
China, the applicant claimed that if he returnedCluina he would
attend the underground Catholic church. Accordmghe delegate,
when asked why he could not attend the register@thaR Catholic
church in China, the applicant stated:

...that those churches were established by the gmerh
however the underground Catholic churches had lestablished
by Jesus Christ. The case officer asked the agplidhe
difference between the registered and undergroumdgat. The
applicant reiterated that the registered church hdmken
established by the government however the undengr@atholic
churches had been established by Jesus Christ.

The delegate found that at interview the applidsad ‘displayed a
reasonable knowledge of the Catholic faith, whiduld indicate he is
a Catholic, or has had some exposure to Catholictrdee”. He had
regard to letters of support from priests assodiatgh the Columban
Mission Institute in Australia (Fr Paul McGee whsagave evidence
to the Tribunal) and the Australian Catholic ChmeSommunity,
attesting to the fact that the applicant, who a&ativin Australia on
24 December 2007, had been regularly attending &uiMbss since
early January 2008 (oreVer since he arrivédl and to the fact that he
“is a devote(sic) Catholic. The delegate also had regard to
photographs of the applicant and his daughter qpatiing in church
activities in Australia. It was in that contexiaththe delegate found,
based on the applicant’s testimony and the evideheé ‘the applicant
is a Catholi¢. However the delegate did not accept that thaiegnt
had been ifivolved in the underground Catholic church so @adting
him to the attention of thgChinese]authorities. He found that the
applicant’s claims of past persecution as a resiulis underground
church activities to have been fabricated.

Moreover, the delegate was not satisfied that fh@i@ant could not
“express his faithin a registered Catholic church in China and that
there would be a real chance of persecution eveeifpplicant chose
to express his faith in an unregistered Catholiarch in Fujian (his
home province).
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In this case, as IBZBELthe delegate did not base his decision on the
issue under consideration. Nothing in the delégateasons for
decision indicated that the applicant’s Catholicesrsuch was in issue,
albeit the delegate did not expressly address whélfie applicant was
a Catholic in China. If the delegate had rejedted aspect of the
applicant’s claims, this would have made it cldaatteverything the
applicant claimed was in issue before the Tribysak for example
SZNWA v Minister for Immigration and Citizensf®10] FCA 470;
SZFMK v Minister for Immigration and Citizenship damAnother
(2010) 119 ALD 123; [2010] FCA 1287 at [49] aBZOBC v Minister
for Immigration and Citizenship and Anoth¢010) 116 ALD 147,
[2010] FCA 712 at [27] — [29]). That was not whatcurred in the
present case. Based on what the delegate dechgedpplicant may
well “have understood the central and determinative guesin the
review' to be his claimed involvement in underground @éthchurch
activities and also whether Catholics could practieeir faith in China
in the sense considered$ZBELat [43].

One of the bases on which the Tribunal affirmeddélegate’s decision
was that it rejected the applicant's claim that vikes a practising
Catholic in China. It disregarded the applicactsduct in Australia
and hence did not go on to consider whether thécamp had a well-
founded fear of persecution as a Catholic in Chikes Edmonds J
stated iInNSZHBX v Minister for Immigration & Citizenshjp007] FCA

1169 at [14]:

Section 425, as construed 8ZBEL, requires the Tribunal to
disclose to an applicant additional issues whichrenvgot live

issues in the delegate’s decision or otherwise mamavn to the
applicant as being in issue. If the Tribunal preps to make an
adverse finding on a matter where the delegate eceor found

no deficiency in the applicant’s claims and the laggmt has not

otherwise been notified that the matter is in isshe Tribunal

should disclose to the applicant that it has a @ncabout the
matter...

In these circumstances, notwithstanding some ldcklarity in the

delegate’s decision, procedural fairness (and hem25 of the Act)
obliged the Tribunal to indicate to the applicamttthis claim that he
was a Catholic in China (as distinct from his clgsiof past persecution
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as a result of underground Catholic church acéigiin China) was in
Issue.

However, as the first respondent submitted, thbuhal's statements
and questions during the hearing sufficiently iatkd to the applicant
that whatever he said in support of his applicatk@s in issue in the
sense considered BZBELat [47].

The Tribunal extensively questioned the applicdrdua the aspects of
his application that might suggest that he wasteling the truth. It
observed that his answers were at times not reg@asd expressly
put to him that it had concerns about his credibdnd whether he had
any involvement in preparing the statement of Ha&nts. For the
reasons given below, | am satisfied that there maseed for the
Tribunal expressly to put the applicant on notibatthis claims of
having been a practising Catholic in China mightlmeaccepted, as he
was clearly put on notice at the hearing that tieelibility of his claims
in their entirety was in issue. The Tribunal gbeh the specific aspects
of his account that the Tribunal relied on it réjjeg the truth of all his
claims to the applicant for comment (2éBELat [47]).

It is necessary to have regard to what occurrethenwhole of the
Tribunal hearing. The transcript of the hearingnievidence before
the court. This is not a case in which the Triduoll the applicant at
the start of the hearing that it was looking atrgtreng from the start
or that it was not bound by any findings of theedgite (cfSZJUB v

Minister for Immigration & Citizenshig2007] FCA 1486 at [7] and
AZAAD and Another v Minister for Immigration andtig@nship and
Another(2010) 189 FCR 494; [2010] FCAFC 156 at [44]). wéwver

that is not the only way in which a Tribunal caffistently indicate to

an applicant that everything he says in suppothefapplication is in
issue.

The Tribunal first took evidence from Fr Paul McGeehe presence
of the applicant. Fr McGee is the assistant chagdia the Chinese
Catholic Community of Western Sydney. He had giese of the
letters of support which the delegate had regaid &xcepting that the
applicant is” a Catholic. Fr McGee told the Tribunal that hadh
known the applicant for at least 18 months, thatdgularly attended
Sunday Mass and weekly Bible study and thatee[the applicantlas
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a genuine Catholic persdn Fr McGee did not know about the
applicant’s migration status during this time ard Imot been asked by
the applicant for advice about seeking protectiés. required he had

written a letter of support and agreed to give ena® to the Tribunal.

The hearing continued (transcript p.4):

TRIBUNAL: Okay. Father McGee, | know you have coonthe
tribunal on a number of occasions previously. Iuryopinion,
how would you distinguish someone who is genuicelymitted
to Catholicism and someone who is attending yourahfor the
purpose of their protection visa application?

FR McGEE: Straight off, | would say, Member, boalyguage is
a good indication, meaning to say that from my eepee of 45
years being a Catholic pries{the applicant] presents as a
genuine Catholic.

TRIBUNAL: Is there anything else that you wantdda

FR McGEE: | would just like to say something abibwet situation
of the church in China as | see it, Member.

TRIBUNAL: Look, I'm happy to — | do accept that &dics are
persecuted in China, so that's not really an isbatore me.

FR McGEE: Right, okay, that's fine, Member. No,oht have
anything more.

57. While Fr McGee’s opinion was that the applicant serged as a
genuine Catholic, it is notable that he expreshesdview in drawing a
distinction between a person with a genuine comemitm to
Catholicism and a person who attended church intrAlis for the
purpose of his or her protection visa applicati@ection 91R(3) of the
Migration Act, when applicable, requires the Tributo disregard any
conduct engaged in Australia unless the persosfigsiit that he or she
engaged in the conduct otherwise than for the m&d strengthening
his or her claim to be a refugee.

58. The Tribunal statement that it accepted ti@atholics are persecuted
in Chind' is relevant to whether the Tribunal sufficienthdicated that
everything the applicant said in support of hisl@ggfion was in issue
through what occurred in the hearing.
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64.

Thus as first respondent pointed out, the Triburgased with the
applicant his delay in making his application fopratection visa. He
arrived in Australia on 24 December 2007 and apgiog a protection
visa on 2 March 2010. In that context the Tributwddl the applicant
(transcript p.10) that:

...the fact that it took you more than two and a lgalrs to apply
for protection may cause me to conclude ty@i did not have a
genuine fear of persecution in Chinand that the information
you have provided in your protection visa appliaati was not
true (emphasis added).

Importantly, the Tribunal’'s concern about the imf@tion in the
applicant’s protection visa application was cleanbyt limited to any
particular aspect of the applicant’s claims in hgplication. This
statement went towards putting the applicant omcadhat everything
he said in support of his application was in issue.

The applicant’s response was that:

Everything | told is true, is genuine. If | retuta China | will
definitely be persecuted.

This response is consistent with the respondentsnsgssion that the
applicant was in fact on notice that the truth bfoé his claims and
“everything hefsaid] in support of the application(SZBELat [47])
was in issue.

The first respondent also referred to the fact, thier discussing other
issues of concern about the applicant’s claims Ttiinal extensively
guestioned the applicant about his ability to le@rgna on his own
passport and how the authorities knew he had besively
participating in underground Church activities. thmat context the
Tribunal put to him (transcript pp.12 — 13) that biaim was that:

So because of the corrupt government officials, wete able to
get released from the detention and to leave thuntcy holding
your passport, even though youre a member of the
underground Catholic Church?(emphasis added).

Of itself this remark and the Tribunal questionomythis issue did not
alert the applicant to a concern about the truthisfclaimed religious
beliefs in China as such (as distinct from his mkiabout his

SZOSE v Minister for Immigration & Anor [2011] FMC®40 Reasons for Judgment: Page 20



membership in the underground Catholic church, &l s his

detention and his claimed fear that as the PSBhbaéinalised his case
he would be arrested again). The Tribunal’s qoastg in this respect
focused on the applicant’s claims about the abdityhe underground
Catholic church to exert influence over corrupi®éls. It went on to

ask whether the authorities had now found out abpoir senior role

or your active role in the chur€tftranscript p.13).

65. Similarly, when the Tribunal then asked the applicabout whether he
had been formally charged with any offence (a maitielressed in his
written statement) and expressed concéiat‘your statements have
been prepared by somebody else on your behalf ahdbynyourself
(transcript p.17), this remark was made in theipalgr context of the
applicant’'s apparent difficulty in answering thesgtion about whether
he had beencharged with any offence (transcript pp.15 — 17). It did
not indicate that the truth of all his claims (astidct from the
authorship of his written statements) was in issligeit it did raise a
matter relevant to the applicant’s credibility.

66. There then occurred the only questioning in theihgahat might be
seen as relating directly to the applicant’s knagk of Catholicism.
It is apparent fron5ZBELat [16], that the fact of questioning about
matters that are live issues does not necessaiffiges to indicate that
these are determinative issues or issues of conc&he Tribunal's
guestions did not relate to the applicant’s beliass such, but did
address an aspect of his knowledge about Cathalicis response to
his mention of his claims about the concern of i@kative whose
daughter became a nun after being converted by the,Tribunal
asked the applicant (transcript p.17):

How does one become a nun of the Catholic church?

67. It appears that the interpreter’s translation & #pplicant’s response
may involve some confusion about gender (as withiegareplies).
The transcript of the hearing continued at p.17:

APPLICANT: Becauséndistinct) is a genuine Christian, and he
iIs — he becomes a Christian, a genuine Christianpugh my
introduction and he then aftdindistinct) by the Bible, she will
study it, find her God to become a nun.
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TRIBUNAL: So how does one become a nun in the Gatho
church?

APPLICANT: To become a nun, this person shoulddszled by
the Gods, and if she was not — if she is not nebgetthe Gods,
then this person couldn't be a nun.

TRIBUNAL: Mr [Applicant], there are certain procedures or
processes that are required to become a nun, soyoartell me
what they are?

APPLICANT: | only know as | introduced her to beeom
Christian.  After that, prison, and then she — whshe
participates and sh@éndistinct)or she has been participant in the
church and studying the Bible. As for how the fati@anging
for her to become a nun, | really dont know.

The Tribunal did not challenge what the applicamd $n this respect or
make adverse findings on the basis of this aspédti® evidence
(SZBELat [43]).

The Tribunal then expressed concern about thetfattthe applicant
had not provided the Certificate of Being Releakedh Detention to
the Department at the time of his application, ®s§jgg that it would
have been obvious that if he had any evidence twintien this should
have been provided with his protection visa apgbhea This was a
matter relevant to the applicant’s overall credjilalbeit of itself it
related to the applicant’s claims about detenti@m his active
involvement in the underground church.

The Tribunal then stated (at transcript pp.18 =+ 19)

TRIBUNAL: When you applied for the protection visaarch,

you said on the application form that you wouldetatbe

submitting evidence that you were subjected toguestson due to
your Catholic belief. Which evidence were yourreig to there?
When you applied for the protection visa, you sam the
application form that you would be submitting evide of being
persecuted for your Catholic belief. Which evidengere you
referring to?

APPLICANT: | just need more materials here so -duseapply
for the protection visa.

TRIBUNAL: I'm sorry, can you say that again?
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APPLICANT: Just the materials that | needed to gpjolr my
protection visa.

TRIBUNAL: Well, no, you specifically said — the sfumn is,
“Will you be providing any evidence later?” You esgpfically
said, “Evidence that | have been subject to persenwwing to
my Catholic belief.” So what were you referrin@®to

APPLICANT: | orally told my migration agent evenyity but
including this material.

TRIBUNAL: Do you mean including your release credife?

APPLICANT: Well, how would | need it? | told my naigpn
agent everything that happened to me in China, abdere |
was detained and this certificate | have — yesnin(indistinct)
and | didnt show it to my migration agent.

TRIBUNAL: Did you tell your migration agent abotietrelease
certificate?

APPLICANT: Later on he asked whether | have one +have
one and | told him that yes, | did.(ihdistinct).

TRIBUNAL: So when you filled in the applicationrfom March,
what evidence were you referring to then?

APPLICANT: I mentior{indistinct) when | was in China because
of my Catholic religion belief | was persecutedCina.

TRIBUNAL: [Mr Applicant], you have specifically referred to
evidence of your persecution. I've asked you sdvenes; I'm
going to ask you one more time, which evidenceyawereferring
to in the application form?

APPLICANT: | particularly — | was accused py] that | used —
that | used religion to poison the teenagers.

The Tribunal did not receive a clear responsestgutestion about what
evidence the applicant was referring to when hiedten his protection
visa application that he would provid€&Vidence that | have been
subjected to persecution owing to my Catholic [felidt was in that
context that the Tribunal then stated (transcrip0p

[Mr Applicant], | have some serious concerns about your
credibility and the truthfulness of the informationyou have
provided in your protection visa application. | also have
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concerns about whether this documdmnthich in context is
clearly a reference to the detention release watd] is a
genuine document. The country information beforesomggests
that it's very easy to obtain fraudulent documemsChina
(emphasis added)

72. This statement was not confined to the possibifitgt the Tribunal
might not accept that the document was genuines Trbunal drew a
distinction between its general concern about pgieant’s credibility
and the truthfulness of the information in his amtion and the
specific issue of the genuineness of the docum&een in light of all
that occurred in the hearing, this expression oiceon, not only about
the applicant’s credibility but also about the Wfutness of the
information he provided in his protection visa apgiion (in which he
claimed to have become a Catholic in China), wentutting him on
notice that all of his claims and everything hedsiai support of his
application was in issue. Through the course & kearing the
applicant was sufficiently alerted to the fact thia¢ Tribunal might
find that he was not a Catholic in China.

73. Further, while the applicant’s response focusedhenspecific issue of
the genuineness of the Certificate of Being Relgédsam Detention,
he also addressed th&uth” of all that he said (transcript p.20) as
follows:

Everything | said to you is the truth. | didntesgl money for
anything. 1 didn't spend money getting anythingluding these
certificates.

74. The Tribunal then asked the applicant why he hagragzhed the
Chinese Consulate in Australia for a new passgdreithought there
was some dngoing investigatichand if he escaped China to avoid
persecution. Again, this questioning was followkg a broadly
expressed concern on the part of the Tribunalgastript p.21):

The fact that you have approached the Chinese Tatesior the
passporimay suggest to me that you did not have a genuee f
of persecution and that the information you havegwided in
the application is not correctemphasis added).

75. As Counsel for the first respondent submitted, réq@etition of such a
general expression of concern, not only about #reumeness of the
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applicant's fear of persecution but also about thaeh of the

information in the protection visa application, icated to the applicant
that all aspects of his claim, (including whether had become a
Catholic in China as claimed in his protection \agglication) were in
issue. The fact that the Tribunal concerns wergetbaon particular
aspects of the applicant’s evidence was also seffiy put to him

through the hearing.

76. | have borne in mind the first respondent’s submrsgshat as the
applicant’s fear was based on the claim that he avasember of an
underground Catholic church, his Catholicism wasssential aspect
of his claim. However this overlooks the distiocti(addressed by the
delegate) between active members of the undergr@atidolic church
and other Catholics in China. The delegate hadtluded that the
applicant fs a Catholi¢ and considered whether a Catholic in China
would have a well-founded fear of persecution.

77. It is the case that the Tribunal said nothing dpeabout any possible
doubt about the applicant’s religion in China and dot invite the
applicant to expand on his beliefs or ask him tpla&r why his claim
that he was Catholic in China should be accepte@ZBELat [47]).
However, throughout the hearing the Tribunal puthi® applicant the
fact that its concern about particular aspectsisfcbhnduct or claims
may suggest that none of his claims were truecolntrast toSZBEL,
there is no suggestion that the Tribunal failedl&rt the applicant to
the issues to which it had regard in reaching trekusion that none of
his claims were true (which involved a rejection af his claims,
including his claimed Catholicism in China).

78. Indeed, the Tribunal’s failure to invite the applt to expand on his
beliefs has to be seen in light of the fact thatthee Tribunal accepted,
the applicant had been attending a Catholic chur&ustralia for over
two and a half years at the time of the hearingge Tribunal was not
obliged to put to the applicant its thought proess§ZBELat [48]).
The Tribunal’s rejection of the applicant’'s claim be Catholic was
based not on any deficiencies in his knowledge ath@licism, but
rather on the combination of specific aspects efgpplicant’s account
that it considered were open to doubt and certspeets of his conduct
(such as his delay in applying for a protectiorayisThe Tribunal put
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these issues to the applicant in a manner thaicmuftly alerted him
not only to the fact that these matters were Issieés but also to the
fact that everything he claimed in his protectiosavapplication may
not be accepted as true. That is so notwithstgnithat the Tribunal’s
guestions related to specific aspects of his addban were of concern
and did not address his religious beliefs as such.

The Tribunal questioned the applicant about higmed activities in
the underground church (as discussed in relatiogrooind two). It
also put to the applicant for comment the needottsider whether he
engaged in religious activities in Australia forethpurpose of
strengthening his claim to be a refugee and thetlat if it made such
a finding it must disregard such activities.

An important aspect of the hearing, which wentuo the applicant on
notice that all that he said in support of his aaion was in issue,
was the fact that the Tribunal expressed the veehirn that he had not
answered a question it put several times abouthehdtis wife (whom

he claimed was also a Catholic) had made any attemeave China.

When the applicant was first asked if his wife Ina@lde any attempt to
leave China (transcript p.23) he respondétielf, because we are
persecuted by — because we was persecuted at leomells listen to
God, so we just follow Goédtranscript p.23).

He was asked again. His answer is recordedirafistinct’ in the
transcript (although it starts with a reference“@nly | follow the
Gods).

The Tribunal then referred to the fact that theliappt had come to
Australia and asked if his wife had made any attetopcome to
Australia or to go to any other country (transcpi4). The applicant
replied that:

| just thought that if | —if the Gods (sic) arrangfgat my wife to
come to Australia and then we will always — we Wallow this
advice and come to Australia and then we will be-geave will
get together here in Australia and then go to chuagether.
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The Tribunal then stated (transcript p.24).I'll ask you one more

Has she made any attempt to leave CHindhe applicant

responded (transcript p.24):

Because she was visiting me in China, she was iqoest
officially — she was questioned officially and ti&hinese
government so yes, we were listen — were folloWiad and even
the God can send her to Australia and she is —iaglde’s able to
come she must come to Australia, a country we igioel

freedom, then we will alfindistinct) together. |, of course, will
never give up my religiosic) belief.

The hearing continued (transcript p.24):

TRIBUNAL: Mr[Applicant], | have asked you about four times
now. You havent answered my question so I'm asguyour
wife hasn't made any attempt to leave China. &$ the truth?

APPLICANT: Well, just as | said, my wife was peused in
China and | am a Catholic and | will always follothe God
advice and if the God can send her to Australianthe will stay
and | will of course stay in Australia as well hrerd | am already
a Catholic. | am a Catholic so | will always folo— | will

always follow the Gods and | will never give up.

Importantly the Tribunal then asked (transcripip).2

So can you explain to me why you, as a Catholimk &ieps to
leave China and the persecution, while your wifepws also a
Catholic, took no such steps?

The applicant reiterated (transcript p.24):

Because | was persecuted in China and then the Gsid}
arranged for me — and the God arranged my leavey-eft — the
God arranged for me to leave China. As for my wifgs for my
wife, now the Gods hasnt approved my wife to lesvé’s all up
to the God's decision.

In this exchange the Tribunal put to the applighet‘live issué of the

fact that his wife, who was also said to be Cathdiad not made any
attempt to leave China and that he had not answeredjuestion (cf
SZBELat [43]). In the context of all that occurredtla¢ hearing this
contributed to alerting the applicant to the fdwttall that he said in
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his application (including his claim to have bee@atholic in China)
was in issue.

The Tribunal then spoke to the applicant’'s daughteler evidence
about involvement in church activities in Chinadiscussed below in
relation to ground two in the application. Sheroked her father was
involved in setting up and guiding an undergrouhdrch group. The
Tribunal then put to the applicant under s.424AAtbé Act the
following (transcript p.29):

...I have some information which, subject to your moemts, may
be a reason, or a part of the reason for affirmitng decision
under review, and that information is the infornoatithat your

daughter has given to the tribunal. She told me #he has been
attending Mass all the time except for the timemweu were in
detention, or just before you came to Australiailevizou told me
that she had not been attending Mass while sheliwiag away

during the school term, it's the information thaiuy daughter

told me that the Mass started at 4.00 or 5am, wjle told me it
started at 3.00 or 4 am. It's the information thaiur daughter

has given me that the Mass was sometimes helceiewv@nings
whereas you told me that the Mass was always heldhe

mornings. Your daughter told me that your gathesirigad no

specific time, when you told me they were held ffdd@ to 9 pm
every Sunday.

This information is relevant because it might cause to

conclude that you and your daughter are not witasssf truth

and have not been truthful in your evidence. | rinag that you

have not been truthful about the events you haweribed in

Chian and | may reject your claims. It is alsoenednt because it
might cause me to conclude that you engaged irgioels

activities in Australia for the purpose of strengiing your claim
to be a refugee. As | explained before, {indistinct) | must

disregard those activities. Finally, the infornati is also

relevant because it may cause me to conclude hiealdcuments
that you have provided with your application aret m@nuine

documents.

This clearly put the applicant on notice that gatar inconsistencies
between his evidence and that of his daughter noaymly cause the
Tribunal to conclude that they weredt witnesses of truthin what
they said to the Tribunal at the hearing but aled the Tribunal may
find “that you have not been truthful about the events lave
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described in China and | mangject your claim$ (transcript p.29).
This was a clear indication that the Tribunal may accept any of the
applicant’s claims, including his claim to have beeCatholic in China
as well as his claim about the manner in which hectised his
Catholicism in China. This was reinforced by thetfthat the Tribunal
then stated that the information in his daughtevglence might also
cause it to conclude that the applicant had engagedeligious
activities in Australia for the purpose of strerggiing his claim to be a
refugee. By implication, this would involve a refien of the claim
that he engaged in such religious activities bezdies had become a
Catholic in China.

The applicant responded in relation to the incdaesiges. After asking
the applicant if there was anything else he waiteadd, the Tribunal
told the applicant that he could provide other infation or other
material before the decision was made.

| am satisfied that in the course of the hearirggapplicant was given
the opportunity to respond to and expand on hidesge on the issues
which formed the basis for the Tribunal's adversedibility finding
and its rejection of all of his claims. On seveayatasions the Tribunal
explained to the applicant that its concerns may li¢ to find that the
information he provided in his protection visa apgiion was not true
and that he did not have a genuine fear of perggcut-rom the start
of the questioning of the applicant on issues afceon (in particular
the delay in applying for a protection visa), thattars the Tribunal
raised with the applicant and what it stated to mere such that it
sufficiently alerted him to the fact that the estyr of his claims
(including his claim to have been a Catholic inr@@hias well as his
practice of Catholicism in China) was in doubt.

As indicated, the delegate did not address theatiperof s.91R(3) of
the Act. The Tribunal did. It asked the applicemtcomment on its
need to consider whether he engaged in religiotigitaes in Australia
for the purpose of strengthening his claim to beefugee and its
obligation to disregard such activities (&ZJYA v Minister for
Immigration and Citizenship and Anoth@o.2)(2008) 102 ALD 598;
[2008] FCA 911). He was also expressly informedt tboth his
credibility generally (as well as that of his dategh and the
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truthfulness of his claims in his protection vigapkcation were in
issue (not simply the credibility or truthfulnessparticular aspects of
his account). The Tribunal asked the applicanuabach of the issues
that formed the basis of its adverse credibilibhdings (cfSZBEL.

In particular, as set above, the Tribunal put ®dpplicant that the fact
that he approached the Chinese Consulate for agassay suggest to
the Tribunal that hedid not have a genuine fear of persecution and
that the information you have provided in the aggiion is not
correct’. It put to him information about inconsistenciestween his
evidence and that of his daughter in relation tarch activities in
China and stated that this may cause the Tribunabhclude that he
and his daughter were not witnesses of truth andnio& been truthful

in their evidence, that he had not been truthfaualthe events he had
described in China and that the Tribunal may rdjectlaims.

Elsewhere in the hearing the Tribunal indicateth®applicant that the
fact that it took him more than two and a half ge&w apply for
protection may cause it to conclude he did not regenuine fear of
persecution in China and that the information hevigled in his
protection visa application was not true. The Unal repeated this
remark to the applicant when he said he did notetstdnd. The
Tribunal extensively questioned the applicant albositability to leave
China on his own passport. In response to the @pgls claim that the
PSB had not finalised his case and that he woul@rbested on his
return, the Tribunal expressed concern about hdeace in relation to
whether he had been charged and differences betiwsemritten and
oral evidence which it said led it to be concerrnbdt his written
statements had been prepared by someone else behak and not by
him. It also questioned the applicant about whadence he intended
to provide in support of his claim to have beenjettbto persecution
“owing to[his] Catholic belief as well as why he had not provided his
Certificate of Being Released from Detention whenshbmitted his
protection visa application, when his evidence was he had the
document at that time.

Critically, after discussion of particular mattefsconcern, the Tribunal
told the applicant that it had serious concernuuaba credibility and
the truthfulness of the information he had providecdis protection
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visa application, not simply concerns about whether Certificate of
Being Released from Detention was a genuine documen

97. Finally, the Tribunal drew to the applicant’s atten that he had not
answered a question it had asked of hiabdut four times as to
whether his wife (who was also said to be a Cathdlad made any
attempt to leave China. The Tribunal put to thpliapnt the need to
explain why he as a Catholic, took steps to leave China and the
persecutiofy while his wife, who was also said to be Cathofitook
no such stepgqtranscript p.24).

98. Notwithstanding that the delegate accepted that applicant was
Catholic (and allowing for the possibility that shiinvolved an
acceptance that he had become a Catholic in Chtha),Tribunal
sufficiently alerted the applicant to the fact ttak that he said in
support of his application (and all the claims that made) were in
issue 6ZBELat [47]). It was not necessary for it to statecsfically
that it might not accept that he was a Catholi€mna. It sufficiently
indicated to him that his claims of having pradis@atholicism in
China were in issue. It asked him to expand osdhspecific aspects
of his account to which it had regard in reachitg ¢onclusion.
Insofar as the Tribunal’'s conclusion that the aggit was not Catholic
could be said to be an adverse conclusion not abiyoopen on the
known material (as considered Atphaoné the Tribunal disclosed the
possibility that it may not accept the truthfulnest any of the
applicant’s claims in his protection visa applioatin the course of the
hearing (cfAZAAD. In these circumstances it was not necessary for
the Tribunal to inform the applicant expressly tltaimay make a
different finding about his Catholicism from thatade by the delegate
(SZNWW v Minister for Immigration and Citizensk010] FCA 158
at [34] — [35]).

99. Ground one is not made out.

Sections 424A and 424AA of the Migration Act

100. The second ground in the application is that thibufral breached
S.424A ‘read with s.424AA of the Migration Act. The particulars to
this ground are as follows:
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(a) The Tribunal failed to disclose for commentdewice given by
the applicant's daughter to the effect that, “shemetimes
attended [church] gatherings in the evenings...” that she later
suggested that, “... she did not attend gatherings.”

(b) The Tribunal failed to ensure, as far as reasdun

practicable, that the applicant understood that ihérmation

disclosed at page 32 of the affidavit of Joanneskin(page 29 of
the transcript) was relevant to the issue of whethe applicant
was a Roman Catholic.

101. Sections 424AA and 424A of the Act are as follows:

424AA If an applicant is appearing before the Tnhlubecause
of an invitation under section 425:

(a) the Tribunal may orally give to the applicatear particulars
of any information that the Tribunal considers wbue the
reason, or a part of the reason, for affirming thecision that is
under review; and

(b) if the Tribunal does so--the Tribunal must:

() ensure, as far as is reasonably practicableattlthe
applicant understands why the information is reteva the
review, and the consequences of the informationgoelied
on in affirming the decision that is under revieamd

(i) orally invite the applicant to comment on a@spond to
the information; and

(i) advise the applicant that he or she may sadditional
time to comment on or respond to the informatiarg a

(iv) if the applicant seeks additional time to coamtnon or
respond to the information--adjourn the review, tife
Tribunal considers that the applicant reasonablyeds
additional time to comment on or respond to the
information.

424A (1) Subject to subsections (2A) and (3), thmuiial must:

(&) give to the applicant, in the way that the Tnhl
considers appropriate in the circumstances, clear
particulars of any information that the Tribunal reoders
would be the reason, or a part of the reason, fifirraing

the decision that is under review; and
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103.

SZOSE v Minister for Immigration & Anor [2011] FMC®40

(b) ensure, as far as is reasonably practicablat tthe
applicant understands why it is relevant to theieay and
the consequences of it being relied on in affirmihg
decision that is under review; and

(c) invite the applicant to comment on or respand.t
(2) The information and invitation must be giverthe applicant:

(a) except where paragraph (b) applies--by one loé t
methods specified in section 441A; or

(b) if the applicant is in immigration detentiony-a method
prescribed for the purposes of giving documentsuoch a
person.

(2A) The Tribunal is not obliged under this sectitm give
particulars of information to an applicant, nor iy the
applicant to comment on or respond to the inforomtiif the
Tribunal gives clear particulars of the informatioto the
applicant, and invites the applicant to commentomespond to
the information, under section 424AA.

(3) This section does not apply to information:

(a) that is not specifically about the applicant another
person and is just about a class of persons of hvhine
applicant or other person is a member; or

(b) that the applicant gave for the purpose ofdpelication
for review; or

(ba) that the applicant gave during the procesds fed to

the decision that is under review, other than such

information that was provided orally by the apphtdo the
Department; or

(c) that is non-disclosable information.

While the Tribunal sent the applicant a letter unsld24A of the Act
(on 24 August 2010) that letter did not relate toy aof the
“informatiori said to be in issue under this ground.

The applicant submitted first that the Tribunallddi to put to him
either at the hearing or in writing the oral evidengiven by his
daughter to the effect thaslie sometimes attended [church] gatherings
in the eveningsbut that she later suggested thahé did not attend
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gatherings. This evidence was referred to in the Tribundifsding
that there were significant inconsistencies betwienapplicant’s and
his daughter’s oral evidence.

104. It was submitted that the applicant’s daughteral @vidence at the
Tribunal hearing was information that was part bé treason for
affirming the decision under review, as was thedemnce of the
applicant's daughter iSAAP and Another v Minister for Immigration
and Multicultural and Indigenous Affairs and Anatl{2005) 228 CLR
294; [2005] HCA 24.

105. While some of the daughter’s oral evidence wastptle applicant at
the hearing, apparently in purported compliancén sid24AA of the
Act, it was contended that the Tribunal did notliise to the applicant
for comment clear particulars of this aspect ofdaaghter’s evidence.
This was said to be an aspect of her evidencewikat to what the
Tribunal considered to be significant inconsisteacibetween the
evidence of the applicant and his daughter whichuin, were said to
go to an undermining of the applicant’s claims.

106. The Tribunal put the daughter’s evidence to thdiegpmt as follows:

| have some information which, subject to your cemis, may be
a reason, or a part of the reason for affirming thecision under
review, and that information is the information tlyaur daughter
has given to the tribunal. She told me that she has been
attending Mass all the time except for the time whgou were
in detention, or just before you came to Australiahile you told
me that she had not been attending Mass while slas Wwving
away during the school term, it's the informatiorhat your
daughter told me that the Mass started at 4.00 anf while you
told me it started at 3.00 or 4 am. It’s the infoation that your
daughter has given me that the Mass was sometinadd in the
evenings whereas you told me that the Mass was génzeld in
the mornings. Your daughter told me that your gatings had
no specific time, when you told me they were helod 7.00 to
9 pm every Sundagemphasis added).

This information is relevant because it might cause to
conclude that you and your daughter are not witasssf truth
and have not been truthful in your evidence. | rinag that you
have not been truthful about the events you haweribed in
China and | may reject your claims. It is alsoenednt because it
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might cause me to conclude that you engaged irgioels
activities in Australia for the purpose of strengiing your claim
to be a refugee. As | explained before, {inidistinct) I must
disregard those activities. Finally, the infornati is also
relevant because it may cause me to conclude hiealdcuments
that you have provided with your application aret m@nuine
documents.

Now, you can provide your comments or responselyorl in
writing.  You can do that now or you can request tilbunal to
adjourn the review. What would you like to do?

In order to consider whether the Tribunal met thgquirements of
S.424AA (so that s.424A(1) did not apply (see sM24)) it is
necessary to consider the evidence given by theghdeu

The applicant’'s daughter’s evidence at the heamtated primarily to
her involvement in church activities in China ahdttof her father. It
has to be seen in light of the applicant’'s eadddence.

The Tribunal had asked the applicant if he hadi@pated in activities
of the Catholic church in China and about suchvdiEs. The
applicant referred to participating ilMass and underground church
activity’. According to the Tribunal, the applicant expledl that the
group meetings involved spreading the Gospel, thicong grace and
praying. The Tribunal questioning also distingeidhbetween Mass
and other group activities. After the applicanplained that church
meetings were held from seven to nine pm every &uadd that Mass
was ‘hormally held in early morning so probably around@ to
4 o’clock in the morningat someone’s house as there was no church
(transcript p.22) and that Mass waguite early because this activity
was not allowed in publiqtranscript p.22).

The Tribunal askedHas your family attended these activitiesThe
applicant explained Because it was a Mass so my family, all my
family, attend. When asked What about the group sessiohs$® told

the Tribunal that his family did not attend the waneeting (transcript
p.23).

The Tribunal then askedS®6 your daughter would be attending Mass
with you every Sunday? The applicant’s response is shown in the
transcript as:
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My daughter — my daughter didnt go to Mass whea studied
until the school time because during the schooktshe didnt
leave her home.

112. According to the Tribunal's reasons for decisioa #pplicant said that
his daughterdid not live at honte This is consistent with the fact that
the Tribunal's next question was\Vould she go to Mass on school
holidays? to which the applicant respondeges (transcript p.23).

113. Relevantly, the Tribunal's questioning of the apalit's daughter
began (transcript p.25) as follows:

TRIBUNAL: Have you been going to church in China?
APPLICANT'S DAUGHTER: Yes.

TRIBUNAL: How often have you been attending church?
APPLICANT'S DAUGHTER: Once a week.

TRIBUNAL: Once a week every week or at certainqoks?
APPLICANT'S DAUGHTER: Every week.

TRIBUNAL: Were there any periods when you have bean
attending church?

APPLICANT'S DAUGHTER: When | was about to come to
Australia and then during periods when my dad wasséed and

TRIBUNAL: So apart from those two periods when yiadiner
was detained and also when you were about to comastralia,
were you attending the church all the time?

APPLICANT'S DAUGHTER: Normally speaking, yes, but
sometimes if | was — things hapgerdistinct) the government. If
the government wagindistinct) strict during these periods,
during this period then we will — we stayed at hand prayed at
home.

TRIBUNAL.:So tell me about the times you attended the church
at your home town.On what days were you attending?

APPLICANT'S DAUGHTER: Normally speaking, on Sundays
TRIBUNAL: So what time on Sundays?
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APPLICANT'S DAUGHTER: In the morning probably ardun
4.00 to 5 o’clock.

TRIBUNAL: So 4.00 to 5 o’clock in the morning?
APPLICANT’'S DAUGHTER: 4.00 to 5 o’clock in the mom
(Emphasis added.)

114. The Tribunal then asked (transcript pp.26 — 27):
TRIBUNAL:Have you attended at any other time?
APPLICANT'S DAUGHTERYeah, sometimes evenings.
TRIBUNAL:What happened in the evenings?

APPLICANT'S DAUGHTER: On the evening, normally
speaking, we have church gathering but sometimesbut
sometimes we also have Mass.

TRIBUNAL: Sorry, what were you attending in the niog at
4.00 or 5am?

APPLICANT’S DAUGHTER: Mass.

TRIBUNAL:So you would have Mass in the morning at 4.00 or
5.00, and then in the evenings you would have eithatherings
or Mass?

APPLICANT’'S DAUGHTERNoO.
TRIBUNAL: | thought that's what you told me.

APPLICANT'S DAUGHTER: Well, normally speaking, tass
held at probably around 4.00 to 5.00 in the mornibgt
sometimes when — bsibmetimes on holidays we have Mass held
in the evening.(indistinct) on church holidays. For example,
when the church holiday then we have Mass on tbeieg.

TRIBUNAL: How long would the Mass go for?
APPLICANT’S DAUGHTER: One hour.
TRIBUNAL:Did you ever attend any other gatherings?
APPLICANT’'S DAUGHTER: — normally, no.

TRIBUNAL: What about your father?
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APPLICANT’'S DAUGHTER: Yes.
TRIBUNAL: What time were they held?

APPLICANT'S DAUGHTER: In 2005, my dad set up aetecr
group, secret church group, underground church grand he
guide these people to do some church activities,ekample,
praying and learning and all — there is no fixesh& and place for
these activities.

TRIBUNAL: So there was no fixed time for the chuatherings
that your father had organised?

APPLICANT’'S DAUGHTER: No.

TRIBUNAL: Would you know why your father would khthat
the Mass was held at 3.00 or 4.00 and not at 410 &00, that
you didnt attend Mass during the school term, &mat you did
not go to the evening gatherings?

APPLICANT’S DAUGHTER: | think my mom - my dad istfa
(indistinct) is normal because he hasnt been sleeping very wel
recently and during the school term | lived togethgth my
auntie and my auntie took me to attend Mass andrtdactually

tell my dad about all this, so--

(Emphasis added.)

115. In its reasons for decision the Tribunal set oueghexamplés]’ of
what it regarded assfgnificant inconsistencidsetween the applicant’s
and his daughter’s oral eviderice The fact of such inconsistencies
was one of the concern$ which led the Tribunal to find that the
applicant and his daughter wemot persons of credibilityand that he
had ‘not been truthful in his evidericand “had fabricated his claims
for the purpose of his protection visa applicationOn the basis of
these concerns the Tribunal rejected the entirétghe applicant’s
claims, including his claim to have been a Cathatid to have had any
involvement with the Church (registered or unregistl) in China.

116. The first two inconsistencies referred to in thasans for decision
related to evidence about whether there was a fiked for church
gatherings and to when the daughter attended Mds$se applicant
does not dispute that the daughter’s evidencedsetliespects was put
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to him for comment (although, as discussed belbws, contended that
the Tribunal failed to comply with s.424AA(b)(i) the Act in relation
to such information).

117. The third inconsistency was described in the Tr#bureasons for
decision as follows:

The applicant said that his daughter did not atteéhd evening
gatherings. The applicant's daughter stated that slometimes
attended gatherings in the evenings, later sugggstiat she did
not attend gatherings.

118. The first respondent submitted first that the ampit's daughter’s
evidence did not on its face constitute eejéction, denial or
undermining of the applicant’s claims to protection (8ZBYR v
Minister for Immigration and Citizenshig2007) 81 ALJR 1190;
[2007] HCA 26at [17] — [18]) and that the Tribunal was not obtigto
put an inconsistency or its thought processesd@fplicant $ZBY Rat
[18]). In the alternative, it was submitted théatthis material was
information, the Tribunal did in fact put partictgaof such information
to the applicant for comment.

119. As counsel for the applicant acknowledged, thereaar authority to
the effect that inconsistencies in an applicantislence do not have to
be put to the applicant pursuant to s.424A of tlet BeeSZBYR
However iINSZBYRhe assertedififormatiori’ consisted of the content
of the applicant’s own statutory declaration whiak, the High Court
stated at [17], may have been thought to have lzeerason for
rejecting rather than affirming the decision undeview. In other
words, what was in issue BZBYRwas an inconsistency between the
applicant’s oral evidence and his written claimsi a discrepancy
between something somebody else had said andfttie applicant.

120. It is also clear that the Tribunal is not obligeddive notice of each
step of its prospective reasoning process andithatental processes
themselves do not constitutenformatiort, within s.424A of the Act
(SZBYRat [18]). However the underlying material to whithe
Tribunal applies its mental processes may constinformation. As in
SAAR the evidentiary material consisting of the daeghtevidence to
which the Tribunal’'s thought processes could apphs capable of
constituting information within s.424A(1) of the AcSuch evidentiary
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material would have to be put to the applicant he tTribunal
considered it would be reason or part of the redeoraffirming the
decision under review. IIBAAP the relevant‘information” was
“testimony of the appellants’ daughtesbout three events in Iran (the
appellant’s country of origin) that had been rele@dby the appellant
to support her claim for protection (S&AAP at [32] — [34] per
McHugh J and5ZBYRat [14]). In its reasons for decision the Tribunal
in SAAPrelied on information obtained from the daughtensdence
(in particular evidence that the appellant’s cla@ldhad attended school
in Iran) in finding that the appellant had not e$ithed her claim that
her children had been refused admission to a s@mbbeprived of an
education. The majority of the High Court 8AAPwas of the view
that s.424A of the Act required the Tribunal to egithe appellant
particulars of the information obtained from heuglater’s evidence.
While the decision irBAAPpre-dated the introduction of s.424AA of
the Act it remains relevant to the determinationwdgfat constitutes
“informatiori for the purposes of s.424A and hence to whiclcpdore
in s.424AA may be adopted by the Tribunal. If Trdunal complies
with the facultative requirements of s.424AA it dasot comply with
the requirements of s.424A of the Act. If it falls do so, it must
“strictly comply with s.424A of the Act. (Se8ZMCD v Minister for
Immigration and Citizenship and Anoth@009) 174 FCR 415; [2009]
FCAFC 46 at [73] — [90] per Tracey and Foster JJ).

While the Tribunal reasons in this case were exaesn terms of
concern about inconsistencies between the evidehdke applicant
and his daughter, the daughter’s oral evidence“wdgrmatiori in the
sense considered BAAPand can be distinguished from the notion of
a mere inconsistency in the applicant’'s own evideag considered in
SZBYR The Tribunal obtained information from the oeaidence of
the applicant's daughter about religious activitiieChina given after
his evidence on the same issue.

As Mr Karp for the applicant submitted, the Highu@tain Minister for
Immigration and Citizenship v SZLFX and Anotli2009) 238 CLR
507; [2009] HCA 31 acknowledged at [24] that: §.424A depends on
the RRT’s “consideration”, that is, its opinion,athcertain information
would be the reason or part of the reason for affirg the decision
under review (seeSZKLG v Minister for Immigration and Citizenship
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and Another(2007) 164 FCR 578; [2007] FCAFC 198 at [33]). In
SZLFX the High Court found in circumstances where a filgte
containing potentially adverse information was neferred to in the
Tribunal’'s reasons and where matters addressddnare not any part
of what counted against the visa applicant thatetheas ho evidence
or necessary inference that the RRT Haonsidered” or had any
opinion about the file noteat [24]. This recognises that a
“consideratiofi of evidence is needed to bring it within s.424A¢
the Act albeit it is the evidence itself that imformatiori’ within
S.424A(1) of the Act.

123. In this case it can be inferred from the Triburedgsons for decision
that the Tribunal considered that the informationsisting of that part
of the daughter’s evidence referred to in [78]tefreasons was part of
the reason for affirming the decision under revignd seeSZMKR v
Minister for Immigration & Citizenshig2010] FCA 340 at [27] and
[33] per Gray J). This is not a case in whichtharacterisation of the
daughter’s evidence as information within s.424Agbuld give rise to
the sort of “circulus inextricabilis” referred to $ZBYRat [20].

124. Accordingly the Tribunal was obliged to put cleartulars of the
information obtained from the daughter’s evidenod &eferred to in
[78] of its decision to the applicant for commegither by utilising the
procedure under s.424AA or under s.424A of the Aatthis case the
Tribunal sought to utilise the procedure in s.4248fAthe Act (see
S.424A(2A)).

125. The first respondent submitted that the Tribundltpuhe applicant the
daughter’s evidence insofar as that constitutedofmatiori’ within
S.424A(1) and s.424AA(1) of the Act. It was comted that in putting
to the applicant his daughter’s evidence that she lbeen attending
Mass all the time except when he was in detentiwhjast before they
came to Australia, that the Mass started at 4 aam, that Mass was
sometimes held in the evenings, and that the gatieehad no specific
time, the Tribunal had put the issue of whetherdaisghter had or had
not attended Church activities in the eveningshi® applicant. The
daughter’s evidence that she attended Mass altithe was said to
amount to evidence that she had attended gathdnrs evening, to
the extent that Mass was in the evening.
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126. However, what is in issue is whether the Tribunait gclear
particulars’ of the parts of the daughter’s evidence that fednthe
basis for its finding that she sometimes attendgtiggings (a concept
clearly distinct from Mass) in the evenings (anéiauggested that she
did not attend gatherings). No issue is taken witlarises about the
manner in which the Tribunal put to the applicastdaughter’s claims
about her attendance at Mass.

127. The applicant’s daughter said that she attendedhbech in her home
town on Sundays in the morning. When asked if attended at any
other time she repliedyeah, sometimes evenihg3Vhen asked what
happened in the evenings her reply wé&m*“the evening, normally
speaking, we have church gathering but sometiniag sometimes we
also have Mass(transcript p.26). It was open to the Tribunalfind
that the daughter stated that she sometimes attegattberings in the
evenings on the basis of these responses, notaritthisig that she later
told the Tribunal Sometimes on holidays we have Mass held in the
evening and then when asked if she ever attendasy“ other
gathering$ replied “— normally, nd (which was not, on its face, the
same as her earlier evidence) (transcript p.26ad the Tribunal put
this evidence to the applicant, he would have lneddpportunity to
clarify the position in relation to his daughter.

128. Contrary to the first respondent’s submission, theonsistencies
identified by the Tribunal were not simply betwedre daughter’s
evidence that she attended in the evening when Mass in the
eveningand the applicant’s evidence that he was the orlgqm to
attend any church gatherings in the evening ant Ntass was only
ever held in the morning. Both the applicant arddaughter drew a
distinction between Mass and other church actwitién particular the
daughter statedOn the evening, normally speaking, we have church
gathering but sometimes — but sometimes we alse Hass
(transcript p.26).

129. The relevant aspect of the daughter’s evidencevihatthe information
to which the Tribunal applied its thought processess the evidence
that she sometimes attended gatherings in the mygmwhen (as she
first stated), hormally speakingwe have church gatherifigalthough
she also statedsbmetimes we also have Magsanscript p.26)). The
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Tribunal did not put the information from the datels evidence
about attendance agétherings to the applicant for comment. It can
however be inferred from the Tribunal’'s reasonsdecision, that the
daughter’'s evidence about her attendance at gaffseifas distinct
from Mass) was information that the Tribunal coesetl would be part
of the reason for affirming the decision under egvi It was one aspect
of the evidence that went to what the Tribunal abered were
“significant inconsistenciésvhich in turn undermined the applicant’s
claims.

130. “[C]lear particulars of this evidence were not put to the applicant at
the hearing. The fact that the Tribunal put to #pplicant that his
daughter’s evidence was that Mass was sometimddrhéie evenings
(and also that she said she always attended Makgsptsuffice to put
to him “clear particulars of his daughter’s evidence about attending
evening gatherings (which both she and her fathscribed as distinct
from Mass). The extent to which the Tribunal phé tdaughter’s
evidence to the applicant at the hearing did notpua on ‘fair notice’
of the matter of concern to the Tribunal in relatim the daughter’s
evidence about her attendance at Church gathetiimg&hina (cf
SZMCDat [71] — [72].

131. As Flick J pointed out inSZMTJ v Minister for Immigration and
Citizenship and Another (No.22009) 109 ALD 242; [2009] FCA 486
at [45] (albeit in relation to s.424A(1)(a)) infoaton is to be
identified with “sufficient specificity and to be set forth
“unambiguousRy That did not occur in this case. The evideotéhe
daughter about her attendance at gatherings wasuht the applicant
with sufficient specificity.

132. Moreover, as His Honour pointed out BZNKO v Minister for
Immigration and Citizenship and Anoth@010) 184 FCR 505; [2010]
FCA 297 at [23], the touchstone is that s.424A ad@4AA require the
disclosure of so much as to ensure that the oppioytto “comment
and respond is meaningful (and seeMZYFH v Minister for
Immigration and Citizenship and Anoth@010) 188 FCR 151; [2010]
FCA 559 at [33] — [42] per Bromberg J).

133. In this case the manner in which the Tribunal ph# tdaughter’s
evidence to the applicant at the hearing did nogtnits obligation to
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give “clear particulars of her evidence about attending gatherings in
the evenings. The Tribunal relied on this evideincending that there
were significant inconsistencies between the oratlemce of the
applicant and his daughter. It failed to put tmformation to the
applicant in accordance with s.424AA of the Actenide s.424A(2A)
was inapplicable and the Tribunal failed to compith s.424A of the
Act. Such a non-compliance constitutes jurisdiwtio error (see
SAAB. On this basis the matter should be remittethéoTribunal for
reconsideration according to law.

Section 424AA(b) of the Act

134.

135.

136.

137.

As the Tribunal did not put clear particulars t@ thapplicant of the
aspect of the daughter’s evidence referred to miqodar (a) of this

ground, it also failed to ensure that the applicamterstood why such
information was relevant to the review as requiveder s.424AA of

the Act (and seblZYFHat [62] — [66] andSZLFXat [25]).

Beyond this, it was contended in particular (b)ttHg he Tribunal
failed to ensure, as far as reasonably practicalthgt the applicant
understood that the informatidrthat was put to him at the Tribunal
hearing under s.424AA of the Actvas relevant to the issue of whether
the applicant was a Roman Cathdlic

Whether the Tribunal puts information to an applican writing
pursuant to s.424A or seeks to rely on the proeedypecified in
S.424AA (as to which seBIZYFH at [31]), it is obliged not only to
give clear particulars of the information but atsoensure, as far as
reasonably practicable, that the applicant undedstavhy it is relevant
to the review and the consequences of it beingdeabin in affirming
the decision under review (see ss.424AA(b)(i) a2diAg1)(b)).

The information that was put to the applicant ursléP4AA of the Act
consisted of the evidence that his daughter provigdethe Tribunal
about her attendance at Mass in China, about rtiee tthe Mass started
and that it was sometimes held in the eveningsthatthe Church
gatherings had no specific time. In relation toheaf these items of
information, the Tribunal also put to the applicamts contrary
evidence. It described such information as inforomatvhich subject to
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the applicant’'s commentsrfay be a reason, or a part of the reason for
affirming the decision under revié\cf MZYFH at [62] — [66]).

138. The Tribunal then stated that this information welevant:

... because it might cause me to conclude that yal yaur
daughter are not witnesses of truth and have nenkeuthful in
your evidence. | may find that you have not beethful about
the events you have described in China and | mgactrg/our
claims. It is also relevant because it might canseto conclude
that you engaged in religious activities in Ausw@alfor the
purpose of strengthening your claim to be a refugeAs |
explained before, if (indistinct) | must disregard those activities.
Finally, the information is also relevant becausenay cause me
to conclude that the documents that you have pealvigith your
application are not genuine documents.

139. The applicant relied on the decision of the Fulu@mf the Federal
Court inMinister for Immigration and Multicultural Affairs SZGMF
[2006] FCAFC 138. In that case the applicant hadvided the
Tribunal with letters of support from senior Awab@ague members or
past members. However the Tribunal obtained in&tion from the
Australian High Commission consisting of advice nfraa reliable
senior Awami League member that while the particAl@ami League
documents that applicant had provided to the Tabwere ‘genuiné,
the content of those documents was worded in sushyaas to offer
that applicant support to obtain economic statusah rather than to
verify that he held any particular status withire thwami League (at
[25] and [32]).

140. When the Tribunal ir5ZGMFwrote to the applicant under s.424A of
the Act, it put to him that it had received relialhformation that many
members of the Awami League were prepared to aft@uments on
request in a humanitarian way to help former suigpsrand that these
documents were worded in a way to offer suppouktain economic
refugee status, rather than to verify any particskatus within the
Awami League. The Tribunal stated that this infation was relevant
because it may undermine the applicant’s genesdliloitity and may
cause the documents he provided to be disregaad¢83]).

141. The Full Court of the Federal Court was of the vibat the Tribunal's
conclusion that it gave no weight to the applicagtters of support
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because of the advice it received from the Australligh Commission
must have been based on a conclusion that, notesttisig that the
letters were genuine (as the Australian High Comaiors had stated),
the content of the letters was false.

142. The Full Court expressed the viewSZGMF(at [40] — [41]) that:

No practical or other difficulty stood in the way the Tribunal

telling the [visa applicant]that the information which it had
received about his letters of support caused idigbelieve or

doubt the contents of those letters. Yet the a\4@der did not

explicitly tell the respondent that the relevanoettie review of
the information which it had received about hiddet of support
was that the information indicated that the contehthe letters
was false.

The Tribunal’s failure to state explicitly the rednce to the
review of the information concerning thasa applicant’s]etters
of support is of importance because of the opacaiare of the
particulars of the information provided to the resglent by the
S 424A letter; the use that the Tribunal could maie the
information as particularised was not self-evident.

143. In those circumstances the Federal Court concluithed ‘it was
reasonably open to thpsisa applicant]to conclude from the s 424A
letter that the information which the Tribunal hadceived was
information about a class of documents rather thaformation
specifically about his letters of suppband that “[flor this reason he
may not have understood that the relevance ofrf@mation to the
Tribunal’s review was that it caused the Triburaldisbelieve or doubt
the content of his letters of supgofat [43]). Hence the Tribunal’s
s.424A letter did not ensure, as far as reasonaiagticable, that the
visa applicant understood why the information reediby the Tribunal
concerning his letters of support was relevanth® Tribunal’'s review
within s.424A(1)(b) of the Act (at [44]).

144. In this case counsel for the applicant submitteat the Tribunal did
not make it clear to the applicant that the infaiorathat it did put to
him in the hearing was to be used in part to underhis fundamental
claims as to his Catholic beliefs since the useTtitaunal would make
of the information tvas not self-evideh{seeSZGMFat [41]).
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145.

146.

However, as counsel for the first respondent submit the
circumstances IrSZGMF can be distinguished from this case. In
SZGMFwhat was in issue was the sufficiency of the expi@n given
by the Tribunal in relation to the specific facatht was the content of
the supporting letters with which the Tribunal fmadissue (as opposed
to the genuineness of the letters). In contrasthis case the Tribunal
specifically identified those inconsistencies itsddbed between the
applicant’s evidence and that of his daughter.exiplained that the
information was relevant because it might leadTthieunal to find that
the applicant and his daughter were not truthfuh@sses, that it may
find the applicant hadnbt been truthful about the events you have
described in Chinaand that it may reject his claims. In contexisth
clearly encompassed all the claims he had maddudimg about
becoming Catholic in China). This was reinforceadtlbe fact that the
Tribunal also explained that this information mayse it to conclude
that [the applicantlengaged in religious activities in Australia foreth
purpose of strengtheninghis] claim to be a refugéeand the
consequences of that conclusion and that it n@nclude that the
documents provided[were] not genuiné&

The information put to the applicant was clear aotl of an opaque
nature (cfSZGMHF. Having regard to the nature of the informatithre

particularity of the inconsistencies it gave riseahd the way in which
those matters were put to the applicant, the Tabuvas sufficiently

clear in relation to the information of concernttand the significance
of that information for the decision that it mighake on review. The
Tribunal is not required to put its provisional $eaing to an applicant
for comment under s.424A or s.424AA of the Act.eTihformation put

to the applicant was not the only matter that fafrttee basis for the
Tribunal’s rejection of all of his claims. The Bunal put to the
applicant the specific relevance of this informatio its view of his

truthfulness and that of his daughter, as well tasmore general
relevance as a part of the reason for affirming deeision under
review. | note in that respect that it was notteaded that the Tribunal
failed to comply with s.424AA(b) merely becausesiated that the
information ‘may bé rather than tvould bé a reason or part of the
reason for affirming the decision under reviewN&ZYFH at [62]). In

these circumstances the Tribunal was not obligedummarise the
applicant’'s claims about events in China (whichuded his claimed
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adoption of Catholicism) which it may find untruiihfon the basis of
all its concerns. It did not fail to comply with424AA(b)(i) as
contended in particular (b) to ground two in thelagation.

147. In the course of the hearing it emerged that th@iemt also intended
to contend that to comply with s.424A(1)(b) (orZAA(b)(i)) of the
Act the Tribunal had to take into account the peasacharacteristics of
the applicant in explaining the relevance of infation to him. As this
aspect of the applicant’s contentions was raisedn® first time in the
hearing, the parties were given the opportunityntake post-hearing
written submissions.

148. It was generally submitted for the applicant thatré was fio waythat
a person who Hd] had but two years formal educatipras the
applicant had disclosed in his protection visa @ppbn, ‘could
understand the importance or the relevance of tifermatiori that
was given to him by the Tribunal at the hearingha&s could not
understand the particulars and hence could not ratadel the
relevance to the decision to be made. It was pdiout that ir6ZNKO
Flick J had pointed out at [23] that such a prarisirequired the
disclosure of 80 much as to ensure that the opportunity to
“‘comment... or respond...” is meaningful Similarly in SZEOP v
Minister for Immigration and Citizenshi2007] FCA 807 Rares J had
said that s.424A(1)(b) réquired the tribunal to ensure, as far as
reasonably practical, that it identified to ti@sa applicantvhy ...the
information was relevant to the reviéw Such an identification was
said to be necessary to avoid a situation in wkhehapplicant had to
“choose between uncertain inferences that might retke be
available’. That obligation was said not to be fulfilledtie Tribunal
left it to chance that the applicant appreciateel televance of the
information ‘from the course of the hearing, or from other
circumstances surrounding the way in which theaevwals being
conductetl (SeeSZEOPat [36],SZMTJat [44] andMZYFHat [41]).

149. In post-hearing submissions, the applicant contriti@t insofar as
S.424A(1)(b) referred to the need for the Tributtaknsure as far as
reasonably practicable thatthé applicant understood, it was
necessary to bear in mind that the applicant wadrdividual at the
Tribunal hearing who was the subject of the appbcaand ‘hot a
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hypothetical persdihn whether reasonable or otherwise. It was stigsse
that s.424A(1) was a statutory statement of pathefnatural justice
hearing rule and contended that it should be coedtin conformity
with the common law requirement that a person shaa given the
opportunity to deal with matters adverse to his har interest
(Alphaoneat 591 — 592). The applicant submitted that tleisessarily
required the applicant to be put in a position talerstand why the
information was relevant and that in a particulasec this may mean
that the relevance of information had to be exgdim terms that the
particular applicant could understand.

150. Reference was also made to the remarks of Allgag he then was) in
Paul v Minister for Immigration and Multiculturalffairs (2001) 113
FCR 396; [2001] FCA 1196 at [104] (albeit those agks were made
in the context of s.424A(1)(a) of the Act). Hishtwr stated at [104]:

The evident purpose of s424A is to play its patheprovision of
a procedural analogue to the common law of procebiairness.
| think s424A should be looked at with a purpasemind of
ensuring that the claimant is fairly informed offarmation
adverse to his or her case (in the manner describgdthe
section) so that investigation may be made, angsstaeay be
taken, somehow, if possible, to meet it. The exteparticulars
of any information should be looked at in a comreense way in
the context of the matter in hand and with fairnéssthe
applicant in mind. A consideration of these mattisr obviously
affected by the chosen approach of the Tribunadrti€ulars of
information need to be provided to the applicant teat the
applicant understands what is the relevant infoioratto the
review.

151. It was submitted that if the purpose of providingrtjzulars was to
fairly inform the applicant of information adversehis case so that he
may if possible meet it, it would follow that he chao be fairly
informed in a way that he could understand why thettrmation was
relevant and that an applicant could only have aammgful
opportunity to comment or respond in the senseudsad by Flick J in
SZNKQ if an attempt was made to advise him (and nogpothetical
person) of relevance. As Bromberg J heldMZYFH at [69], the
Tribunal had to ensure so far as practicable tmatapplicant was put
in a position where he could understand theleance and
consequenceof the information.
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152. The applicant contended that s.424A(1)(a) imposeduhbjective
requirement which required the Tribunal to lookilz¢ applicant and
the information in question and to decide what,tlo@ basis of what
was before it, was appropriate in the circumstandésvas conceded
that in ensuring as far as reasonably practicad the applicant
understood the Tribunal did not have to go outghe information
before it. However it was submitted that the issfewhat was
reasonably practicable must take into account titeuiial’'s actual or
constructive knowledge about the applicant.

153. In this context it was asserted that it was unséialto expect a person
of “very limited educatichto “connect the disparate eleméntsg the
Tribunal’'s disclosure and explanation throughout ttourse of the
Tribunal hearing. It was said that notwithstandingt the Tribunal said
that it had considered the applicant’s limited edion, the issue was
whether it really did. Reliance was placed onrdraarks of Kirby J in
Minister for Immigration and Ethnic Affairs v Gumé Another(1997)
191 CLR 559 at 595; [1997] HCA 22 as follows:

...the judge, reviewing the decision which is impdgmeust look
beyond the inclusion in the reasons of the decisiaker of the
relevant statutory provisions, the citation of redat authority or
the assertion that these have been taken into atcolhe judge
must assess whether a real, as distinct from aqteg, exercise
of the power has occurred. Where it has not, therea

constructive failure to exercise jurisdiction whighll constitute

an error of law authorising the provision of relief

154. Section 424AA(b) must be construed in the contéxhe section as a
whole and having regard to the other essential esnof the
invitation to comment (se&ZMTJat [52]). Indeed the Tribunal's
obligations under s.424AA must be seen in light itsf s.424A
obligation (seeSZNKQ. These provisions are directed to ensuring
that, in addition to providing clear particulars tfe information in
guestion, the Tribunal explains both the relevasfale information to
the decision under review and the consequencédeofrtbunal relying
on it so as to enable the applicant to comment roregpond to it.
However, these sections do not require the TriQuatlkhe time of
Issuing the invitation, to do more than i®dsonably practicableto
accommodate the personal circumstances of thecappli Section
424AA(b)(ii) is “not an obligation of perfectidr{SZNKOat [10]).
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155. Section 424AA(b)(i) does not go so far as to oblige Tribunal to
make itself sufficiently aware of every applicant’personal
circumstances in order to formulate any invitattoncomment in a
manner which ensures that any idiosyncrasies of apglicant in
guestion are addressed or to ensure that the ydartiepplicant in
guestion in fact understands the relevance of iifi@mation and its
consequences. It is unlikely that the legislatatended s.424AA to be
construed in this manner. Indeed Counsel for tippli@ant
acknowledged that the Tribunal’s obligation was enanited. What is
in issue is whether, having regard to the naturéhefinformation in
guestion, the manner in which particulars are gaed the fact that the
obligation is to &nsure, as far as is reasonably practicdltleat the
applicant understands why the information is ratéva the review and
the consequences of it being relied on, the apmlicga given a
“meaningful opportunityto comment and respond (S82GMFat [31]
andMZYFH at [33]). The restriction in s.424AA(b) t@fisure, as far
as is reasonably practicabldimits the Tribunal’'s obligations in this
respect. As Flick J stated 8ZNKOat [10]:

Section 424A, it will be noted, is expressed inaasory terms —
the Tribunal “must do those things there specified; s 424AA(a)
conveys a discretionary power — the Tribunahdy' give the
“clear particulars there referred to orally to an applicant
(SZLXI v Minister for Immigration and Citizenshij2008] FCA
1270 at [24], 103 ALD 589 at 593) and, if it does s 424AA(b)
then uses the mandatory terrmtist. In this way s 424AA(b)
attempts to ensure that thenformatior’ communicated orally
rather than in writing can be meaningfully addredseSection
424AA(b)(i), it will be noted, is not an obligatiah perfection; it
Is an obligation to ensure “as far as is reasonaplacticable”
that an applicant understands the relevance of*tinéormatiori

In question. Written communication perhaps moeeily allows
an applicant an opportunity to assimilate infornoati being
brought to his attention and to respond; an orahtounication
of information during the course of what an apptitanay regard
as a formal hearing may not be susceptible of imatedesponse
or comment. Section 424AA(b)(iii) ensures thaapplicant is to
be given an opportunity to haveadditional timé in which to
respond or comment. [A]dditional time’ may be necessary to
(for example) collate additional materials to answéhe
information about which he is being told for thestiitime or time
in which to simply think about what6tmment should be made
or how best to fespond. How much time will be needed will
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156.

157.

158.

depend wupon the nature of theinformatio being

communicated and an assessment of what is requiced
meaningfully ‘tomment on or respohd On occasions, a
Tribunal may conclude that the attempts it is mgkito

communicate thformatior orally are unsuccessful. 18ZMOO

v Minister for Immigration and Citizenshif2009] FCA 211 at
[30] to [31] it would appear that the Tribunal indlly sought to
invoke s 424AA but gave up and resorted to comrating the

information in writing. See alsoSZNLT v Minister for

Immigration and Citizenshig2009] FCA 1332 at [40] per
Cowdroy J.

Clearly, the clarity with which the Tribunal is ngéced to provide
particulars is a recognition of the need to provadeomprehensible
explanation. However in this case the Tribunalagtthe evidence in
guestion with sufficient clarity and explained {hessible relevance of
the information. Apart from the information abotiie daughter
attending church gatherings, the Tribunal put tpelieant on fair
notice of critical matters of concern to it consigtof “informatior?
within s.424A(1) of the Act.

Early on in the Tribunal hearing, the applicanbmfed the Tribunal he
had a very limited education. The Tribunal too&ttimto account when
assessing his credibility. It appears from the dcaipt of the hearing
that the applicant was able to understand and nesfmthe Tribunal’s

guestions. There is no evidence to the contr&tythe outset of the
hearing, the Tribunal member told the applicanthé did not

understand the interpreter or the member’s questioa should let the
Tribunal know. Only on two occasions did he intkcthat he had not
fully understood what was being asked of him inceperespects.

The information the Tribunal put to the applicantre hearing, being
the evidence the applicant's daughter had givenarckgg her
participation in the religious activities of the derground church of
which he claimed to be a member and its signifiegirt particular the
fact that it differed from the account the applicklad given which
might cause the Tribunal to conclude that they weewitnesses of
truth and, as a result, to reject the applicarntsms) was sufficiently
put to the applicant. The applicant's response wais such as to
suggest that he did not understand or that theuiabobligation to
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ensure that he had a meaningful opportunity to centran or respond
to the information was not met.

159. It has not been established that the informatiorgquestion and its
relevance to the review was not within the intdliat grasp of a
person of limited education. The Tribunal put theBarmation to the
applicant in plain terms and in a manner that cowidhave left him in
any doubt as to its relevance or significance.e(82YFH) There is
no indication in the transcript of the hearing ttreg applicant did not
understand what was put to him. He did not sediificiation from the
Tribunal and he commented on the information inanner that was
responsive. He did not seek to avail himself af tipportunity to
adjourn the review or to respond at a later time.

160. Furthermore, the information was put to the applica the context of
a hearing in which the fact that all of his clairfiacluding his
Catholicism in China) were in issue had alreadynbemde clear, as
discussed in relation to ground one and as waeraggd by the
Tribunal after it put the information to the appint and before he
commented. It has not been established that theufal failed to
ensure as far as reasonably practicable that fhlecapt understood the
relevance of the information and the consequentigdeing relied on.
In particular it has not been established that Thbunal failed to
ensure, as far as reasonably practicable, thainfbanation that was
disclosed pursuant to s.424AA of the Act was raieva the issue of
whether the Tribunal accepted the applicant’s clénat he was a
Roman Catholic in China.

161. Hence even on the construction of s.424A(1)(b) eodé¢d for by the
applicant, the Tribunal discharged its obligatigescept in relation to
the information referred to in particular (a)). rddheless as
jurisdictional error is made out on the basis codésl for in particular
(a) to ground two the matter should be remittedhi® Tribunal for
reconsideration according to law.

| certify that the gareceding one-hundred and sixtyene (161) paragraphs
are a true copy of the reasons for judgment of Bares FM

Date: 23 August 2011
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