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ORDERS

(1) A writ of certiorari issue directed to the secomspondent quashing
the decision of the second respondent dated 120&cf905.

(2) A writ of mandamus issue directed to the seconpardent, requiring
the second respondent to determine according téHevapplication for
review of the decision of the delegate of the fis$pondent dated
12 July 2005.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 3350 of 2005

SZHPG
First Applicant

SZHPH
First Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction

1. By an amended application dated 12 March 2007 ged ih Court on
that day, the applicants seek review of the decigib the Refugee
Review Tribunal (“Tribunal”) dated 12 October 200&/ich affirmed
an earlier decision of the delegate of the Ministerimmigration and
Multicultural Affairs (“Minister”) dated 12 July 25 refusing their
applications for protection visas.

2. Section 91XMigration Act 1958 Cth) (“Act”) provides that the Court
must not publish the applicant’s name.

3. The second applicant is one of the first applicastns. As he does
not have a separate claim and applied for a phiotegtsa as a member
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of his mother’s family, in these Reasons, the fapplicant will be
referred to as the applicant.

Background facts

4. The Tribunal described the applicant as follows:

. she was born in Kuala Lumpur, Malaysia, on 20y J1947.
She stated she was not fluent in any language kst able to
speak Tamil, English, and Malay. The applicantesdtashe had
no education. She did not provide employment detaShe
indicated she had two sons born in 1966 and 1969.other
documents she indicated she had five children. dapaicant
stated she and her husband separated in 1974.eirstatement
she stated she married again but her second husbasérted
her. The applicant stated one of her sons was astralian
citizen. She stated she had a daughter-in-law dnad
grandchildren living in Malaysia.

The applicant stated she did not know her bioldgieaents. She
stated she was either stolen as an infant or heherabandoned
her. She stated her father was an Australian saldiCourt Book
(“CB”) pages 257-258)

5. The applicant claims to have been persecuted anéedo future
persecution in Malaysia because of her ethnic bhackugl.

6. The facts alleged in support of the applicant'sncléor a protection
visa are set out on pages 4-11 of the Tribunakssttn (CB 257-264).
Relevantly, they are in summary:

a) the applicant stated she was forced by her “foterily” to
marry when she was twenty one. She stated shé&badhildren
with her first husband but he “abused” her andlsfiehim. The
applicant stated the children were taken by an ampfe. She
stated she married again and had another childe afplicant
stated her second husband left her because of dbestant
alienation” she experienced in society due to @ptarance”;

SZHPG & Anor v Minister for Immigration & Anor [200Q FMCA 527 Reasons for Judgment: Page 2



b)

d)

f)

9)

h)

the applicant stated she was subjected to mockeaalyhastility
and ostracised by society due to her European resatand she
struggled to support herself and raise her chitdren

the applicant stated she often “ended up in detengentres
arguing with” immigration officials who questiondter “legal
status”. She claimed the authorities in Malaysialided she was
a citizen and detained her. The applicant statedwsas released
after she proved her identity;

the applicant stated she relocated frequently itaiéga and each
time she moved she suffered harassment by the rdighovho
suspected her of being connected to Australia taiBr

the applicant stated that her son was also abusddbashed
many times, that he was unjustly charged with afésnand that
she had to bribe officials to secure his release;

the applicant claimed her difficulties intensifiadter the Gulf
War and September 11 attacks. She stated she amzsantly
attacked by “groupies” who assumed she and her vgere
foreigners. She claimed the source of the attawkse often
Muslim organisations “operating in the soils of lsgdia under
the cover of the government”;

the applicant claimed that in November 2004 shededained by
police on the grounds that she did not have valehiification.
She stated she was held for a month in a deteoéiptre; and

the applicant stated she feared extremist Muslmidalaysia, the
authorities, and Muslims in general, who targeted due to her
ethnic background. She claimed she and her sotdvgoidfer life

threatening harassment by these groups if theyrmedu to

Malaysia.

The Tribunal's decision and reasons

7. After discussing the claims made by the applicant the evidence
before it, the Tribunal found that it was not datd that the applicant
Is a person to whom Australia has protection ohlibgs under the
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United Nations Convention relating to the StatusReffugees 1951
amended by thdProtocol relating to the Status of Refugees 1967
(“Convention”). The Tribunal’'s decision was basad the following
findings and reasons:

a) the applicant was subjected to social ostracismaumz of her
skin colour and facial features;

b) the applicant, who did not readily belong to anytleé major
ethnic groups and did not have access to the skaibpean
community, could suffer social isolation and osBat in
Malaysia but this did not amount to persecution;

c) independent country information did not indicatattEuropeans
or Malaysians of European descent are targetedisiraated to
such an extent as to constitute persecution;

d) the Tribunal did not accept as credible the apptisaclaim that
she was targeted either by the authorities, by Missbr anyone
else in Malaysia because the applicant was coresidr be or
suspected of being European,;

e) the Tribunal found that the applicant fabricatedsth claims to
enhance her protection visa application. Accorginghe
Tribunal did not accept as credible the applicacksm that she
was targeted by society and the State in Malaystalse she was
considered to be or suspected of being Europedre Tfibunal
did not accept as credible the applicant’s clairat tthe was
detained and harassed as a foreigner or that skdangeted by
groups of Muslims either at her home or in theetfren Kuala
Lumpur or elsewhere in Malaysia. The Tribunal dad accept as
credible the applicant’s claim that she was demdgeshtification
documents commonly available to citizens of Malaysi

f)  the applicant suffered corruption by governmenticatfs in
Malaysia;

g) although the Tribunal accepted that corruptiontexis Malaysia
and that the applicant might encounter officialraption there,
the Tribunal was satisfied that the applicant wowtl be targeted
by corrupt officials for a Convention reason;
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h) any corruption encountered by the applicant will deeruption
which adversely impacts on an entire population thad persons
such as the applicant, namely Europeans or Malaysiaf
European descent, are not subjected to more camnuph
Malaysia than anyone else;

1) the applicant was assaulted by two police offiaar®ecember
2004;

J) the attack against the applicant by two policeceffs in 2004 was
an isolated crime perpetuated by two rogue politiecens.
Citizens of Malaysia have access to protectionHey dtate and
the Tribunal was satisfied that the authoritiedvialaysia would
take action against the rogue police officers whtacked the
applicant if she pursued the matter with either putice or
human rights organisations in Malaysia;

K) in any event, the applicant is unlikely to suffesiailar attack in
the future;

l) the applicant’s decision to remain silent regardihg attack
meant that she decided not to access the statecpoot that was
available to her;

8. The Tribunal's conclusion may be summarised by iggotthe
following passage:

The Tribunal is satisfied that both applicants aizens of
Malaysia. It accepts [the applicants] claim thahe was
assaulted by police in December 2004 while tryimgetport an
attack on herself and her son. It accepts the iappts’ claim
that they suffered from official corruption in Mgka. It also
accepts [the applicant’s] claim that she sufferedial ostracism
in Malaysia because of her skin colour. Howeviee Tribunal
finds that the applicants greatly exaggerated tifécdlties they
experienced in Malaysia and it does not accept raglible the
applicants’ core claims that they were constantiyrassed and
targeted by the authorities, Muslims, and othetsoughout
Malaysia because [the applicant] looks Europed&€6B 265)
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Proceedings in this Court
9. The grounds of the application can be summarisédilasvs:

a) the Tribunal failed to address the correct queséind take into
account relevant considerations when it

1)  found that the applicant “decided not to access Stade
protection that was available to her”; and

i) failed to refer to or consider material beforein¢luding
material relating to the Malaysian police royal coission
when it held that “the police are not commonly irogted in
such activities”,

b) the Tribunal's decision was not based on probathagterial or
logical grounds. This ground was particularisedbolews:

The RRT relied upon illogical and perverse reasgmren

it found that the First Applicant “decided not teaaess the
State protection that was available to her” becaske did
not report to the police an attack by the police in
circumstances where the police told her they wdaillcher
and her family if she told anyone about the attack.

c) the Tribunal failed to make findings on all the bggnt's claims
in that it failed to make a finding on the firstplipant’s claim
that she was denied police protection because a&ha Ison who
was an Australian citizen.

10. Dealing with each of these grounds in turn:

The Tribunal failed to address the correct questiorand failed to take into
account relevant considerations

Decision not to access state protection

11. The applicant’s evidence relevant to this grounébiend at CB 263-
264:

...the applicant stated that in 2004 she sufferedrapgs assault

by the police. The applicant stated she and harvgere in their
car when they were attacked by a group of MuslilSke stated
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she did not know why the group attacked them beitassumed it
was because she looked European. The applicaimheth she
and her son went to the police to lodge a complairitthe police
would not take the case because they did not leelibeir

“people” would act in the way she described. Shetesl she
insisted on lodging a complaint and she argued i police.
She stated they accused her of being “rude”. Tippliaant

stated that the police told her son to go away ahey

subsequently beat, raped and otherwise mistread hShe
stated they told her not to tell anyone otherwiseytwould Kill
her and her family. The applicant stated she ditdtell anyone
what happened. She stated she will be killed &y “the

Muslims” if she returns to Malaysia.

12. Significantly, as appears in the quotation on thbuhal’s findings and
reasons quoted above at paragraph 8, the Tribuoeépted the
applicant’s claim that she had been assaulted tigepmm December
2004 while trying to report an attack on herseltl drer son. The
guestion raised by this asserted ground of reveewhether, having
accepted that the assault took place, the Tribsii@iding at CB 267
that the applicant’s:

...decision to remain silent regarding the attacledff/ely meant
that she decided not access the State protectetniths available
to her

was arrived at following a failure by the Tribun@ consider the
applicant’s evidence that the police had told bédtgep quiet about the
assault on pain of death.

13. The Tribunal makes no express finding concerningetivr its
acceptance of the applicant’s evidence that sheassaulted by police
in December 2004 includes acceptance of her aitag#hat she was
told not to tell anyone otherwise the police wokld her and her
family. | infer that it does because elsewhereitén decision the
Tribunal clearly stated when it did not believe #pplicant’s evidence.
If it had not believed this aspect of her evidehaefer that it would
have said so, particularly as this conclusion wohlle been an
important one to articulate given its relationship the assault
allegation which was accepted as truthful. Howgvke issue to
decide is whether the Tribunal failed to consider death threat when
arriving at its conclusion quoted above. Agaire Tmibunal’s decision
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does not make an express observation on the isguéeslreference to
the applicant’s “decision to remain silent regagdihe attack” must be
read as a reference to her decision being motivayatie death threat.
Consequently, I am of the view that the Tribunativad at its
conclusion on this issue having taken the dea#athnto account.

Failure to consider material

14. Having concluded that the Tribunal did turn its thio the threat made
to the applicant the consequential question forGoairt is whether,
notwithstanding the threat, the State provided adgx protection
against persecution to the applicant such thathheat was no more
than an isolated incident which, as the Tribundl ipuwas the act of
two “rogue police officers” against which no Statan guarantee
protection to all citizens all of the time giverathcrimes take place
despite attempts by States to protect their cifzg€B 267). In this
regard, the Tribunal found:

The Tribunal is satisfied. that rogue police officers in Malaysia,
or other public servants acting illegally, are npermitted to
perpetrate crimes with impunity. It is satisfiét the authorities
in Malaysia would have taken action against theuegolice
officers who attacked the applicant if she purstiedmatter with
either the police or human rights organisationdMalaysia. The
Tribunal finds that [the applicant’s] decision temain silent
regarding the attack effectively meant that sheidzt not to
access the State protection that was available éa hThe
Tribunal finds that the attack on the applicantDecember 2004
was an isolated incident of criminal conduct by tegue police
officers in a particular place and time. It is &died that the
police in Malaysia are not commonly implicated utls activities
and it finds that the applicant is unlikely to suff similar attack
in the future.(CB 267)

15. The applicant submits that, in arriving at this dasion, the Tribunal
failed to have regard to evidence which was befdrewhich
contradicted that conclusion. In this connecticounsel for the
applicant took the Court to the US Department ate&SCountry Report
of Human Rights Practices — 2003 (Malaysia), wtspbke of police
corruption and the establishment of a royal comimsgCB 185, 187),
Amnesty International’s accusations of human rigiitgses against the
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Malaysian police (CB 145-146, 161-162), the relea$ethe royal
commission report referred to in what appears t@ lveeblog of one
MGG Pillai (CB 153), a report by thmternational Herald Tribune
dated 17 May 2005, describing the royal commissigoort on the
Malaysian police (CB 156-160) and the Tribunal'$erence at CB
260-1 to a later US Department of State Human RigReport,
reproduced at CB 310 ff. which recorded police afsdetainees.

16. Amnesty International’s allegations quoted by Asstea Press at CB
145 include the following passages:

Malaysia’s police procedures should be revampeduido human
rights abuses that include a “pattern of torturedaili-treatment”
of detainees, the human rights group Amnesty latenal said
Thursday.

Suspects have reported being blindfolded, sexbaligiliated, or
beaten with instruments such as batons and hodieks svhile
being held for interrogation, the group said in eport released
in Kuala Lumpur.

“There is a pattern of torture and ill-treatmentibg inflicted on
suspects in custody, especially during interrogatidhe report
said.

17. The weblog of MGG Pillai says at CB 153:

THE ROYAL COMMISSION ON THE POLICE issues a damning
report. The police are corrupt, abusive, high-hambsolete,
behind the times, stuck in a groove, take the taw their hands.

So damning that it recommends 125 possible wayesveomp it to
what it should be: as guardians of law and orddt reveals
corruption so bad that one police officer admitassets of RM34
million. This is but a tip of the iceberg. Itaims credulity that
only one police officer is corrupt in a police fert¢hat is now
shown in an official investigation to be gangstersniform.

18. The International Herald Tribunereport on the royal commission
findings contain the following paragraph:

A damning report on Malaysia’s police issued Monday a
government-appointed commission of inquiry, assért the
country’s law enforcers constitute the governmemisst corrupt
department and are guilty of “extensive and comsistabuse of
human rights.
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19. If these matters had not been taken into accourthéylribunal then
this would indicate that it had failed to take irdccount material
relevant to its inquiry which, in turn, would indi® jurisdictional
error: Minister for Immigration & Multicultural Affairs wusef(2001)
206 CLR 323 at 351 [82] per McHugh, Gummow and HayJ;
Minister for Immigration & Multicultural & Indigenas Affairs v
VOAO [2005] FCAFC 50 at [11]-[13]; VAAD v Minister for
Immigration & Multicultural & Indigenous Affair6CAFC 117 at 70.

20. But did the Tribunal fail to take this material antaiccount? The
applicant submits that there is a clear inferencailable that the
Tribunal did not consider the material which repdrthe findings of
the Malaysian police royal commission and the Arynésternational
information concerning the Malaysian police. Hoeewounsel for
the Minister identified several passages which saggtherwise. The
decision contains the following passages:

a) Both applicants attended the hearing and prodiéeidence.
They submitted documents from external sourcesingeal
broadly with historical and current issues in Maday,
including human rights conditions (see folios 2818 (CB
260)

b) The Tribunal stated that the applicant’s clairh amnstantly
suffering harassment and mistreatment by authariteend
Muslims in Malaysia was not supported by extermairses of
information. (CB 263)

c) The Tribunal commented that information from eexal
sources did not support [the second applicant’s] lis
mother’s claim that European[sic] are targeted by anyone in
Malaysia. (CB 264)

d) It is satisfied by information from external soes summarised
above, some of which was provided by the applicathtst
citizens of Malaysia have access to effective ptate by the
State. (CB 267)

21. In arriving at its conclusion, the Tribunal sai@tlft had:

...considered the applicants’ claims, the way thdséms were
presented, and information from external sourcelevent to
claims. (CB 266)
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22.

23.

A simple reference to evidence in an omnibus fashimes not

necessarily indicate that the Tribunal has had grapgard to it. A
review of the decision might suggest that althotiyh Tribunal says
that it has considered a document, in fact it hat A with the

consequence that it has not finished its jurisdiwl task which

requires that consideratiol8ZHFC v Minister for Immigration &
Multicultural & Indigenous Affaird2006] FCA 1359 per Allsop J at
[39] and [40].

It is not insignificant that the Tribunal recordket fact that the
applicants did not directly comment on the matetiey supplied to
the Tribunal nor indicate to it how that informatiovas relevant to
their claims. (CB 260) The content of the couninyormation
supplied to the Tribunal on the subject of policesconduct in
Malaysia is so at variance with the Tribunal'sdfimg that, had it been
properly considered, it ought to have been disclasel reasons given
for its rejection. As McHugh J said Re Minister for Immigration &
Multicultural Affairs; Ex parte Durairajasinghar(2000) 168 ALR 407
at 422-423 [64], [65]:

There is some authority in the Full Court of thedral Court for
the proposition that s 430(1) requires the reasohthe Tribunal
to refer to evidence contrary to findings of théuinal. However
the contrary view was taken by differently consgiduFull Courts
in Ahmed v Minister for Immigration and Multicultur&ffairs,

Addo v Minister for Immigration and Multicultural ffairs and

Sivaram v Minister for Immigration and Multiculturaffairs. In

Addo, the Court said:

Section 430(1) does not impose an obligation tamlghing
more than to refer to the evidence on which thdiriigs of
fact are based. Section 430 does not require ast®i
maker to give reasons for rejecting evidence inisbest
with the findings made. Accordingly, there was aitufe to
comply with s 430(1) of the Act.

It is not necessary, in order to comply with s 430for the
Tribunal to give reasons for rejecting, or attaapimo
weight to, evidence or other material which wowdd to
undermine any finding which it made.
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In my opinion, this passage correctly sets outdffect of
s430(1)(c) and (d). However, the obligation to set "the
reasons for the decision” (s 430(1)(b)) will oftexquire the
Tribunal to state whether it has rejected or faikedaccept
evidence going to a material issue in the procegslin
Whenever rejection of evidence is one of the reagamthe
decision, the Tribunal must set that out as oniesakasons.
But that said, it is not necessary for the Tribut@lgive a
line-by-line refutation of the evidence for theigiant either
generally or in those respects where there is exadehat is
contrary to findings of material fact made by thigotinal.

24. | infer that the Tribunal did not have regard toe tAmnesty
International and Royal Commission information uregtion because:

a) itwas contained in 167 “folios” of material whigras supplied to
it by the applicant without her identifying why theformation
was relevant and, as a consequence, it may havedveelooked
or its significance not appreciated; and

b) the portions relevant to this discussion dealtansiderably more
detail with discipline problems in the Malaysianipe force than
did the country information cited by the Tribunalits decision
and, at least in respect of the royal commissigonedetails, was
more pointedly relevant to the issue in questiantthe generic
country information relied on.

25. The conclusion | draw from these facts is thataltfh the Tribunal
may have read the written material, it did not giteadequate
consideration because, if it had, it would havlegitoncluded that the
Malaysian police were sufficiently ill-disciplinatiat the applicant had
a reasonable basis for fearing to make a compint would have
said why its conclusion was otherwise.

26. This event has to be seen in the context of théicgmp's claim to be
persecuted by reason of her European backgroundhasdyotentially
an act of persecution.

27. Notwithstanding that, in general, the Tribunal dat accept as credible
the applicant’s claim that she was targeted by meym Malaysia
because she was considered to be or suspectedingf Baropean,
detained and harassed as a foreigner and denietityddocumentation
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commonly available to Malaysian citizens, it diccegt that she was
attacked by two police officers in December 2004he way the

Tribunal treated that attack indicates that it cd&®d it to have been
racially motivated and to have been Convention-thasersecution.

Had it not, it would not have needed to give coasation to whether
the applicant had access to State protection. rdafound that the
applicant suffered no more than social ostracismabse of her
appearance, rather than persecution, a considermaitiState protection
Is otiose unless the attack which was acceptedat® loccurred was
considered to be persecutory in nature. Whethegnghat it appears
to have been an isolated incident, that was a ciofaetual conclusion
IS not a matter for determination by this Court groceedings for

judicial review.

28. Consequently, the Tribunal did not exercise itssfliction fully in that
it did not take account of relevant material, tl@sequence of which
Is that its decision is affected by jurisdictioeator.

The Tribunal relied upon illogical and perverse regoning

29. The applicant submits that if, as | find, the Tnlaliaccepted that the
applicant had been threatened with death by thiegydbr the Tribunal
to then describe her as having had a choice whetheot to make a
complaint about that behaviour is illogical becausereality, she had
no such choice.

30. However, a conclusion on illogicality depends onrenthan this. It
also depends on a finding by the Tribunal that Medaysian police
force was so ill-disciplined that the assault amel threat of December
2004 were more than isolated crimes perpetuateivbyrogue police
officers (which is what, at CB 267, the Tribunabfal them to have
been) and were, instead, reflective of a more geémealaise within the
police force (such as that suggested by the firgdin§y the royal
commission which were not referred to by the Trddyrsuch that a
complaint by the applicant would only cause her entouble and
possibly even see the threat acted upon. Howdvatr,was not the
Tribunal’s finding and, absent that factual foumalat no conclusion of
illogicality on the basis advanced can be drawn.
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The Tribunal failed to make findings on all the appicants’ claims in that it
failed to make a finding on the first applicant’s ¢aim that she was denied
police protection because she has a son who wasfarstralian citizen

31. The applicant’s counsel took the Court to a passadbe applicant’s
statutory declaration submitted with her protectssa application
form (CB 32-37):

My son is always abused and bashed with my preékerd; they
dont come and find out about me or my son propanigt straight
away abuse and harass us. | was denied policeegtion many
times and | suspected of being in connection viieghAustralian
and British and this is because of my disabilitysp@ak the local
language clearly and moreover they find out that efdest son
Rama Row is a citizen of Australia.

32. The applicant submits that this paragraph shouldrdsd as the
applicant saying that she was persecuted not oebause of the
perception of her having a connection with Aus&radnd Britain but
also because one of her sons is an AustraliarenitizBut the final
portion of that paragraph should be seen, withrdrmeainder of the
paragraph, in the broader context of the applisargtatutory
declaration. When seen in the context, what th@iGmt is shown to
be asserting is that she is persecuted becauss pbeceived not to be
a Malaysian and the fact that one of her sons iAuwstralian citizen
only reinforces this perception:

Since | didnt have formal education, | cant readte in English,

Malay or Tamil languages. My Malay accent alsdedd a little

bit from others. It was difficult for me to coneénthe police and
the immigration officials in Malaysia whenever thgyestioned
my legal status. Often | ended up in detentiontresnarguing

with them.

The Malaysian authorities often disputed my clanhMalaysian
citizenship in all my attempts to seek some bené&iim the
government during my financial hardships. Polideen detain
me often suspicious of my identity until | proved real identity
to them.

My son is always abused and bashed with my preékerd; they
dont come and find out about me or my son propanigt straight
away abuse and harass us. | was denied policeegtion many
times and | suspected of being in connection viighAustralian
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33.

34.

and British and this is because of my disabilitysp@ak the local
language clearly and moreover they find out that efdest son
Rama Row is a citizen of Australi@CB 34-35)

Given that the applicant claims to have had an raliah father,
leading to what the Tribunal accepted as sociabosim because of
her skin colour and facial features, the fact 8teg also has a son who
is an Australian should be seen as part of the sssne. The issue of
the word “moreover” should be understood as thdiegn explaining
her claim to race-based persecution by addingtadureason for it. It
IS not a separate basis for her ill-treatment.

The only alternative approach would seem to béeatify a ground of
Convention-based persecution other than that &, ragt that has not
been attempted. For instance, it was not allegadthe applicant was
persecuted because she was a member of a pargogiaf group, such
as Malaysian parents of Australian citizens.

Conclusion

35.

As the Tribunal's decision is affected with juristibnal error, it must
be set aside and the matter remitted to the Triblamadetermination
according to law.

| certify that the preceding thirty-five (35) paragraphs are a true copy of
the reasons for judgment of Cameron FM.

Associate: Parisra Thongsiri

Date: 13 April 2007
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