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ORDERS

(1) That a writ of certiorari issue directed t@ thecond respondent, quashing
the decision of the Refugee Review Tribunal madé@®@ifrebruary 2006 in
matter NO5/52898.

(2) That a writ of mandamus issue directed tosémond respondent, requiring
the second respondent to determine according totth@napplication for
review of the decision of the delegate of the firespondent dated
1 December 2005.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G 738 of 2006

SZIMM
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Background

1. The applicant seeks review of a decision of theuBe¢ Review
Tribunal handed down on 16 February 2006 affirmangecision of
a delegate of the first respondent not to grantdjnotection visa.

2. The applicant, a citizen of Sri Lanka, is an ethf@enil born and
raised near the eastern Sri Lankan city of BattalHe arrived in
Australia in July 2005 and lodged an application &protection
visa. In a statement accompanying his protectisa &pplication he
claimed that as a young boy he had witnessed &cat®lence and
atrocities committed by rebel Tamil groups inclglithe LTTE
(Liberation Tigers of Tamil Eelam). Although hiatlier had not
been prepared to provide assistance sought byTthE be had been
suspected by the authorities, assaulted and ddtaynegovernment
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security forces and in 1986 had disappeared whilbe custody of
the security forces.

3. The applicant claimed that while he was at schedh&d been taken
by force for training by the LTTE along with oth&tudents, but that
he had managed to escape and had resisted subisatjaerpts by
the LTTE to recruit him.

4. The applicant claimed that after he left schoolsketed studying
computer skills and English at a local computetegd (referred to
as the Institute). He also assisted the Instima@ager and because
of his “good behaviour and helpful attitudghe management
entrusted him with the task of going to Colomboatsist with
Institute purchasing requirements. He also claithetl he had been
selected to go to Singapore with officers of thetitnte to purchase
computer accessories and software. He claimechthatas given a
list of computer hardware, software and other itéonlse purchased
and asked to get a passport in Colombo and tothexié for another
officer to join him to go to Singapore.

5. He claimed that in December 2001, after he obtaimedpassport
from the passport office in Colombo, he was on a bo which
passengers were being checked. When his new passpubother
documents relating to computer matters were seamalseaken to a
local police station, questioned and kept in cugtodihe applicant
claimed that he was detained for two months, qoest about any
association with the LTTE and tortured by the pmlicHis mother
lobbied for his release. He was released in 20@2 parliamentary
elections and one week after the peace agreemensigyaed. He
claimed he suffered long-lasting pain in his sheuland back from
police mistreatment.

6. The applicant claimed that after he returned tohume town he
went back to work at the Institute. He was giveddigonal
responsibilities, including admission and attendmdghe welfare of
new students. He claimed that one day a named L3dd leader
came to the Institute as he wanted it to admitesttglthe LTTE had
selected to undergo computer training. The applickaimed that
he felt he could not refuse the request of the LTd&ter, despite

SZIMM v Minister for Immigration & Anor [2008] FMC/A34 Reasons for Judgment: Page 2



the fact that he was scared about repercussioms ffovernment
authorities. On his mother’s advice he stopped@to work.

7. Subsequently, the STF (Special Task Force), whiek searching
for wanted LTTE personnel, arrested and questiaiddE members
including the LTTE students admitted to the Inséiton the request
of the LTTE leader. The STF was able to captureesarms. The
applicant claimed that when the LTTE leader hedva he was
absent from work, the leader concluded that hebesh responsible
for providing information about the LTTE youths the Institute.
The LTTE then started searching for him. They dad his house
and assaulted his mother. The applicant went dong for two
months, but in early 2004 he was captured by th€H When he
visited his mother.

8. He claimed that while in LTTE custody he was imgated and
tortured for several days to find out whether hel lggven any
information to the police about LTTE activities. eHvas then
required to work for the LTTE at an LTTE camp. KHescribed
faction fighting and tension in the LTTE after theeakaway of the
Karuna faction. He claimed that captives wereuted. One day
there was a gathering outside the camp. Hundredsaple sought
the release of their children who had been heldha camp for
training. He claimed that in the resulting chaosl aisarray he
managed to escape.

9. The applicant claimed that after he found refuga mllage he was
informed that the police had gone to his home aad taken his
mother and sister in for questioning. During theterrogation his
mother and sister had been questioned about hastarr Colombo
in 2001. He claimed that the police had reasobele@ve he might
be a ‘hard coré LTTE terrorist. His sister had been very badly
treated by members of the STF. He claimed thay thed been
released on condition they brought him to the golic

10. In these circumstances the applicant decided tceisder to the
police. He claimed that he went to a local pobtation, where he
was interrogated about the LTTE and physically adusHe was
released following representations from his forneenployer on
condition he report to the police station once aekve In the
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Tribunal hearing he clarified that this detentioccarred in May
2004 and that he was detained and tortured foreksve

11. The applicant also claimed that after the Decer2B@d tsunami he
had worked for an NGO for three months. He subsatye
discovered from his mother that an LTTE messengelr informed
her that he should report to the LTTE camp and thatLTTE
suspected him of giving secret information to tlodige because of
his frequent visits to the police to meet his wgeképorting
requirement. The LTTE, which believed that the l2mkan forces
were helping the Karuna group, also suspected hinaang secret
contact with the Karuna faction at the police stati

12. The applicant claimed that he left Sri Lanka viddddo with the
assistance of his mother. He arrived in Austraha29 July 2005.
He claimed to fear that his life was in danger frbath the LTTE
and the Sri Lankan security forces.

13. In support of his application the applicant pr@dda number of
documents, including a 1986 detention order intielato his father
and two medical certificates he had obtained int/alis in 2005.
Dr R Karalasingham expressed the view that theiegpul had
suffered torture in Sri Lanka and that he was sunffefrom post-
traumatic stress disorder due to physical and rméatama, that he
had right shoulder pain due to an assault and scatss forehead
and foot indicative of heavy assault. Dr A Shastdted that he had
no reason to doubt what the applicant had clainbeditapast events
and expressed the opinion that he was suffering fiervous illness
of an anxiety type due to the previous trauma Heahad endured
and would find it very difficult to recover if heturned home to Sri
Lanka and its state of uncertainty.

14. The application was rejected by a delegate of st fespondent
who found that the applicant did not have a welidfded fear of
persecution. In particular, the delegate foundt te claimed
assaults had not been corroborated by the applitiarttugh
provision of hospital or other medical records wraging from Sri
Lanka and that the Australian medical reports wqralified
diagnoses made without firsthand knowledge of trents claimed.
The delegate also found that it would have beerlaively easy
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matter for government security forces to maintairvsillance of the

applicant and his activities, given that he haddexh at the one
location and had been with the one employer forembian two

years and that had he been targeted by local LBbEes as claimed
it was highly unlikely he would have been able $oape their notice
and leave his home town for Colombo.

15. The delegate was satisfied that, given the eash which the
applicant had obtained his passport and subsegudegarted Sri
Lanka, the authorities did not consider the appli¢a have a profile
of concern. The delegate also considered it reddentor the
applicant to relocate within Sri Lanka.

16. The applicant sought review by application lodgetihwthe Tribunal
on 19 December 2005. The Tribunal invited him teearing. Prior
to the hearing his solicitor/migration agent maderitten
submissions in which he addressed the availabiityinternal
relocation and the lack of stability in the polaicsituation in Sri
Lanka. It was submitted that if the applicant caled to Colombo
there was a risk of persecution for reason of il ethnicity and
imputed political opinion of being an LTTE sympasi or
supporter based on the fact that he was a Tanml thee eastern part
of Sri Lanka. Country information in relation tagoing tension
and violence in Sri Lanka was provided.

17. The transcript of the Tribunal hearing held on brgary 2006 is
before the Court. In the hearing the Tribunal ergdl a number of
issues with the applicant and put to him certainceons it had in
relation to his claims, as discussed further below.

18. The applicant’s adviser made a post-hearing sulionisg the
Tribunal enclosing further country information, aglsking the issue
of relocation and the applicant’s risk at the haofisecurity forces
as well as the LTTE. The submission asked theufiabto consider
the information in the medical reports providedhe Department of
Immigration.
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TheTribunal decision

19. In its reasons for decision the Tribunal accepteat the applicant
was a Sri Lankan Tamil and accepted his claims tatheuarrest and
disappearance of his father and the traumatic svém had
witnessed and experienced as a child. Howeveound that the
applicant was not discriminated against in eithisr éducation or
employment for a Convention-related reason, havegard to the
education he obtained and his evidence about hisesuent
employment at the Institute.

20. The Tribunal set out the applicant’'s claims madeannection with
his protection visa application, including the oiaithat because of
his “good behaviour and attitude” the managementhefinstitute
had asked him to go to Colombo to assist with pasciy
requirements and had selected him to go to Singawah officers
to help with purchasing. It contrasted these ctaimith his oral
evidence at the Tribunal hearing about his roléhatinstitute. He
had told the Tribunal that the institute had 15fsthat his role was
to teach small children and that when new studeatse he
followed the manager’s directions. The Tribunaoreled that when
asked about other work, the applicant did not clairbe involved in
purchasing and that he had agreed that he wasenpsenior in the
administration. The Tribunal stated:

The Tribunal accepts these claims made at the hgaver those
in his protection visa application and does not euicthat after
such a short period and amongst a staff of 15 asdaavery
recently recruited only 19 year-old instructor femall children
aged between 5 and 8 or 9, who was at that timealsshimself
a part time student, he would have been sent tor@lod to assist
with purchasing and given the very small size efitistitute that
they also wanted him to go to Singapore with otlodficers” in
order “to help purchasing”, which was the reasonyme claims
he obtained his passport.

21. It noted the absence of any documentary evidencaipport this
claim or any evidence that the applicant was ine@dlin purchasing.
It found that it was not able to satisfy itself tthile applicant was
sent by the Institute to Colombo in order to heiphwwurchasing or
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that the Institute wanted him to go to Singaporthwiher officers.
It did not accept those claims. It stated:

It follows that the Tribunal is also satisfied thithe Applicant has
embellished his claims for a protection visa andlé$i that he is
not a credible witness.

22. The Tribunal then addressed the applicant’s claims on the day
he obtained his passport in Colombo in Decemberl 20€ was
detained at a police station for 2 months, durifgcv time he was
interrogated about his association with the LTTH assaulted with
a police baton, that he was released after theepagreement was
signed and had long-lasting back and shoulder pains

23. The Tribunal accepted the medical evidence of Drakaingham
dated 15 September 2005 that the applicant wasrsujffrom post-
traumatic stress disorder and shoulder pain dugssault, that he
had scars on his forehead and feet due to assaluthat he needed
ongoing counselling and treatment. It also acakptat in his
report of 30 September 2005 Dr Sharah had acceptet the
applicant had told him through an interpreter arak wf the view
that the applicant appeared to be suffering fromvawes anxiety of
an anxiety type due to his previous trauma. How¢he Tribunal
stated:

...... in accepting that the Applicant has been assduénd
injured, and as his adviser submits in his subroissilated 2
February that the Applicant medical reports prealyuprovided
indicate that the Applicant hdsuffered a number of traumatic
events in his young age'the reports from both Dr Ruben
Karalasingham and Dr Alex Sharah do not say how #treow the
causes of the Applicant’s injuries and trauma. Egample, they
do not state that they have treated the Applicammediately after
the injuries occurred. Nor do they state that they in a position
to know when the injuries occurred or who inflictkém on him
and in what circumstances, other than relying onatwlthe
Applicant himself has told them. Nor does the ipplt provide
a copy of a detention order for his being held #significant
period of two months as he was able to do in regais father’s
detention, even though it occurred some 20 yeans ag

24. The Tribunal also found that there were a numbenadnsistencies
in the applicant’'s account at the hearfngluding that when asked
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what happened to him while in detention, the Apliaeplied that
he was tortured a lot and was beaten up severelydiunken
personnel who scolded him and told him that he ¢@de from the
East, but at the same time he claimed he did ndergtand their
language. When asked how he knew what they weiregsi& he did
not speak Singhalese, and the Applicant obfuscéser) and
replied that they beat him and he screamed andb&mot tolerate
a lot of torture.”

25. The Tribunal also observed that the applicant hadpmovided a
contemporaneous doctor’s certificate or hospitalmiadion
certificate. Nor did he claim that he went intalihg after the
detention and assault. The Tribunal was satistieat if the
applicant had been severely beaten and torturedetention as
claimed he would have gone into hiding when reldaddoreover it
was satisfied that as he had a passport, if hebbad detained and
severely assaulted and tortured as claimed, hednoave sought
international protection overseas. While the Tindlduaccepted that
as a young man the applicant had suffered a numb&aumatic
events (which it said was supported by the medigalence) it did
not accept that he was detained for two monthseneimber 2001
during which time he was assaulted and tortureche Tribunal
found that this also went to the matter of the @pplt's credibility.

26. The Tribunal then addressed the applicant’'s clained a named
LTTE area leader came to the Institute seeking thatlents be
admitted, that the applicant stopped attending vemdk claimed that
the LTTE leader concluded that he was absent fromk Wwecause he
had provided information about those students ¢oSMF personnel
who arrested them. The Tribunal summarised thécapp's claims
that the LTTE started searching for him, that hes wsaized and
tortured by the LTTE and held in their camp fromiethhe later
escaped and that after he discovered that his matie sister had
been taken in for questioning by the police whapsated he was
“hard core LTTE he went to the police station, was mistreated,
interrogated and detained for seven days and fteat the Institute
manager intervened he was released on the badishéhavould
report weekly.
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27. The Tribunal discussed the oral evidence of thdieoq in relation
to these claims. It found that many of his claimshis respect were
“unsupported and at best speculative, and he dadssay how he
knew that the LTTE suspected him or investigated hilt also had
regard to the lack of documentary evidence in stppb such
claims.

28. In particular, the Tribunal found that it was nteato satisfy itself
that the LTTE area leader and the LTTE had conclitiet purely
because[the applicantjwas absent from work he had provided
information about the LTTE students in the ins#itut It accepted
the applicant’s claims that he was a junior petisdhe Institute and
not involved in enrolment procedures and therefticenot accept
that he was either approached by the area leaddmdititate
admission of LTTE students or that somehow he wa$d h
responsible for providing information to the auilies about the
LTTE students in the Institute that resulted inrtlaerests.

29. The Tribunal continued:

It follows that the Tribunal has not been able &idy itself that
he was subsequently detained by the LTTE for 3 hmoimbm
January until April 2004 which [sic] he was tortateand the
Tribunal does not accept these claims. It alstofed that the
Tribunal does not accept the claims that flow frims including
that when he escaped from the LTTE camp he fouatd hils
mother and sister had been “very badly treated haniliated by
two members of the STF” and were taken to the pddi@tion
where they were interrogated because they thodghApplicant
“might be hard core LTTE terrorist”; they questiothdnis mother
and sister about his previous arrest in Colomb@@®91; and they
were only released because they undertook to take\pplicant
to the police and so for this reason he then wenthe police
station in May 2004 and was hit and kicked and ideth for 2
weeks during which on this occasion [sic] he waatée up and
tortured a lot and was kept in a room and was beatéh a stick,
including on his heal [sic]”.

30. The Tribunal noted that the applicant claimed He tlee country
legally without any difficulties, despite havingd#hat in May 2004
the police had written dowri that he was charged with being
supportive of the LTTE movement. It was satisfidattif the
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applicant’s claims about events involving the sggdorces and his
detentions were true, the security forces wouldnaet allowed him
to leave Sri Lanka in July 2005 but would have et or arrested
him. The Tribunal was satisfied that the applioaas of no interest
to the Sri Lankan authorities for any reason whateo and did not
accept these claims.

31. It also found thatin view of its earlier findings that he had notdre
detained by the Sri Lankan authorities as he cldintieat as part of
his conditions of release he was required to regorthem once a
week; and the Applicant is of no interest to the Bankan
authorities for any reason whatsoever; The Tributhad¢s not accept
these claims and more specifically that he hadaegkly reporting
conditions to breach and because he breached thegerting
conditions, the Sri Lankan authorities will infee hs an LTTE
supporter and will torture him, kill him, and ruitine lives of his
mother and sister”

32. Nor was the Tribunal able to satisfy itself tha¢ thiT TE had ever
attempted to recruit the applicant or that it wolbée suspected he
was providing the authorities with secret informatior making
secret contact with the Karuna faction at the go$itation. It noted
that the limited nature of the applicant’s actegtiat the Institute was
known to the LTTE and that he was not in fact imeadl with the
LTTE, the Karuna faction or with any agency thatldgprovide him
with ‘secret information’of interest to the authorities. It did not
accept that there was a real chance that the LT®HIdvhave
suspected he had angetret informationto give to the police or
that they would regard him as some sort of spy wogrkvith or for
the police and/or the Karuna faction. It foundtttias went to his
credibility. It stated:“Indeed, the Tribunal has already satisfied
itself that the applicant did not report to the igel station every
Sunday and therefore does not accept that the LWOHId be
suspicious of him for this reason”

33. The Tribunal addressed the applicant's claims ilatien to his
future fears as a young Tamil male with a profiteanterest to the
authorities. Despite country information aboutreat instability
and violence in Sri Lanka it was not able to sgtis$elf that the
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applicant had a well-founded fear of serious hamoanting to

persecution for a Convention reason on that basidid not accept
that he had a profile of interest to the authositdo would suspect
him of being connected to the LTTE. Nor did théblinal accept
that because of the applicant's age, ethnicity @nahputed pro-

LTTE political opinion there was a real chance thatwould be

mistreated now or in the reasonably foreseeabledubon the basis
that the peace process was uncertain.

34. The Tribunal found, that given all its findingd,far “any subjective
reason the Applicant did not want to return to liwéh his mother
and sister ... then he would be able to live elsesvhretri Lanka in
safety and without having a well-founded fear oficges harm
amounting to persecution...”It referred to his education and skills
and employment. While accepting that the applitat not lived in
another part of Sri Lanka and did not have famityrelatives in
Colombo or in the south and did not speak Sinhaliése Tribunal
was satisfied that he would Bable to relocate safely to another
part of Sri Lanka of his choosing in safety fromme[tLTTE],
particularly in the government controlled area’lt did not accept
that if he did so there was a real chance he wbaldubjected to
serious harm amounting to persecution for a Comventeason.
Nor did it accept that because he was a Sri Lankamil the
applicant would not be able to satisfactorily explais presence in
Colombo or elsewhere and would be suspected ohbdinks with
the LTTE, or his claim because the Sri Lankan sgctorces had
been responsible for persecution there was nogbabri Lanka to
which he could reasonably be expected to relocate.

35. The Tribunal also addressed the reason the appliesh given to
obtain a tourist visa to visit Australia. In thedning it had accused
the applicant of dishonestly misrepresenting he&soa for wanting
to come to Australia. It found that he was evasivéis answers
and did not accept that he did not know he wasiagtéustralia on
a short term visitor visa. It found that givinds& information in his
tourist visa application went to the applicant'sdibility. The
Tribunal also found that it was satisfied that hktapplicant had
come to Australidto protect his life and as he feared persecution”
he would have applied for a protection visa immesdyaor shortly
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after arriving here and not have waitéaer five week’s before
making his application.

36. The Tribunal concluded that, having consideredttal applicant’s
claims individually and cumulatively, it was notlalto satisfy itself
there was a real chance he would be subjected rtouseharm
amounting to persecution for a Convention reasdreifeturned to
Sri Lanka either now or in the foreseeable fututefound that he
was not a refugee.

37. The applicant sought review of the Tribunal decidny application
filed in this Court on 13 March 2006. He filed @mended
application on 24 October 2007. There are two ggsuin the
amended application.

Section 425 issues

38. The first ground in the amended application isaii®ws:
The Tribunal failed to comply with s.425(1) MigatiAct.
Particulars

(@) Failure to disclose issues that arose on thegiene as
follows:

() Whether the applicant had been asked by hisl@yer
to go to Colombo and to Singapore to assist in pasing
equipment.

(i)  Whether the reasons given by Doctors Karalgham
and Shahan [sic] for their diagnoses of the appiicavere
factually correct.

(i) How the applicant knew that the LTTE suspddm
of informing on the people whom they had sentudysat
the institute where he worked.

(iv) That there was a need for corroborative evickerof
thousands of people congregating outside the LTaiapc
demanding the release of their children.

(v) That the time taken for the applicant’s apgtion for
a protection visa to be lodged after his arrival Australia
impinged on his credit.
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39.

40.

Section 425(1) is as follows:

The Tribunal must invite the applicant to appearfobe the
Tribunal to give evidence and present argumentatired to the
issues arising in relation to the decision underiesv.

The essence of the applicant’s contentions iniogldb s.425 is that
in light of the principles considered by the Higbutt in SZBEL v
Minister for Immigration and Multicultural Affairand Indigenous
Affairs and Anothen(2006) 231 ALR 592 the Tribunal failed to
comply with its obligations under s.425(1) of tMigration Act
1958 (Cth) to invite the applicant to appear beforetat give
evidence and present argumehtsating to the issues arising in
relation to the decision under review”

The scope of section 425

41.

42.

43.

It was acknowledged th&ZBELwas determined on a procedural
fairness ground but submitted that the case walirett relevance
to the question of what was required of a Tribumals.425 of the
Act. In that respect, as their Honours stated3aj, [the Migration
Act “defines the nature of the opportunity to be hedrdt is to be
given to an applicant for review by the Tribunallheir Honours
stressed that the reference in s.425(1)'the issues arising in
relation to the decision under review/as“important” .

It was said to be clear that the issues referred 8425 could not
necessarily be identified simply by describing thasnwhether the
applicant was entitled to a protection visa. (SEBf [34]). As
their Honours statedThe statutory language ‘arising in relation to
the decision under review’ is more particular. Tiesues arising in
relation to a decision under review are to be idieed having
regard not only to the fact that the Tribunal mageise (s.415) all
the powers and discretions conferred by the Acttloa original
decision-maker (here, the Minister's delegate), alsb to the fact
that the Tribunal is to review thaiarticulardecision, for which the
decision-maker will have given reasons”.

As submitted for the applicant, the Tribunal’'s tagks to review the
delegate’s decision. It had to identify the issineg arose in relation
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to that decision. However if a Tribunal take® step to identify
some issue other than those that the delegate deresi dispositive,
and does not tell the applicant what that otheuésss, the applicant
Is entitled to assume that the issues the delegatesidered
dispositive are ‘the issues arising in relationttee decision under
review” (SZBELat [35]).

44, It is also clear from the manner in which the HGburt approached
the question of what were “issues” 8YBEL that “issues” for the
purposes of s.425 can relate to specific factusdrdisns made by an
applicant. InSZBELtheir Honours addressed certain aspects of the
appellant’s account which had not been identifigdie Tribunal as
important issues, such as his account of how hpssstaptain came
to know of his interest in Christianity and of caipts reaction to
that knowledge. These factual matters were foundéd issues
arising in relation to the decision under revieeg($42] — [43])).

45. It was not disputed that there may be cases whéebanal has
sufficiently indicated that everything an applicaaid in support of
his application was in issu&ZBELat [47]) and that this may be
done through the delegate’s decision or the Tribsiséatements or
guestions during a hearing. It was acknowledgedHe applicant
that this may occur despite the fact that a Tribtias not expressly
put to an applicant that he or she was lying, oy mat be accepted
as a witness of truth, or that he or she may baighbto be
embellishing an account of matters.

46. It was submitted by the applicant that for the tinal to
“sufficiently” indicate to an applicant that all e she said was in
iIssue there must, consistent with principles ouratjustice (and
see s.422B of the Act), be a fair opportunity foe aipplicant to deal
with what was put against him or her (s€2BELat [47]). In that
respect reliance was placed on what was said byrareJ inKioa
and Others v West and Othdd®985) 159 CLR 550 at [628] — [629]:

A person whose interests are likely to be affebiedn exercise of
power must be given an opportunity to deal witlevaht matters
adverse to his interests which the repository of thower
proposes to take into account in deciding upon exercise:
Kanda v Government of Malaya962] A.C. 322, at p. 33 Ridge
v Baldwin [1964] A.C., at pp. 113-114er Lord Morris; De
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Verteuil v Knagg$1918] A.C., at pp. 560, 56TThe person whose
interests are likely to be affected does not havéd given an
opportunity to comment on every adverse piece fofnmation,
irrespective of its credibility, relevance or sifoance.
Administrative decision-making is not to be clogdpgdinquiries
into allegations to which the repository of the gowvould not
give credence, or which are not relevant to hisiglen or which
are of little significance to the decision which ts be made.
Administrative decisions are not necessarily tohe¢d invalid
because the procedures of adversary litigation am fully
observed. As Lord Diplock observed in Bushell vignment
Secretarn1981] A.C., at p. 97

“To ‘over-judicialise’ the enquiry by insisting asbservance
of the procedures of a court of justice which pssfenal
lawyers alone are competent to operate effectivelyhe
interests of their clients would not be fair”.

Nevertheless, in the ordinary case where no problem
confidentiality arises, an opportunity should beeagi to deal with
adverse information that is credible, relevant asignificant to
the decision to be made.

47. As discussed ir8ZBELat [47], it was submitted that where there
were specific aspects of the applicant's accouat the Tribunal
consideredmay be important to the decision and may be open to
doubt: “In such circumstances the Tribunal must at leask @he
applicant to expand upon those aspects of the axtcand ask the
applicant to explain why the account should be ptad#’ (ibid).

48. It was acknowledged by the first respondent thdaaual issue
could be a s.425 issue, as is apparent from thisidean SZBEL,
but contended that the question was one of dedteeas suggested
that it was implicit inSZBELthat it was necessary to consider
whether the particular factual issue was of sugniBcance or
importance that it could be considered to be onh®udispositive or
determinative issues and hence properly charaeteras a s.425
issue that had to be specifically adverted to armawd to the
attention of the applicant or whether it could siynipe relegated to
something subsidiary to or subsumed in a greagreighat was
plainly “on the table”.
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49. It also recognised by the first respondent that reshiaere were
specific aspects of an applicant’s account the ufrdb considered
may be “important” to the decision and open to dahk Tribunal
must at least ask the applicant to expand on tlaspects of the
account and ask the applicant to explain why tleoaat should be
accepted.

50. As the first respondent pointed ou8ZBEL was decided on
procedural fairness grounds. It is not disputed such grounds are
unavailable in the present case because of s.422B=dMigration
Act. It was submitted for the first respondenttthacould not be
said that some, if not most, of the requirementcahmon law
procedural fairness laid down kioa v Westwere to be imported
back into the statutory procedures under the MigmnaAct (see
s.422B of the Act). Rather, it was said that ttagtsg point was the
wording of s.425.

51. | note first, that s.422B does not exclude anynclainder the
statutory provisions arising in circumstances whmlght also be
said to constitute a lack of procedural fairnessc@nmon law.
Rather, s.422B provides that the provisions indivésion in which
s.425 appearsare taken to be an exhaustive statement of the
requirements of the natural justice hearing rulerefation to the
matters they deal with{and se&SZBELat [37])

52. It is relevant to note that the appellantSZBELhad attended a
Tribunal hearing at which the Tribunal member ashimal questions
and obtained the same description of events asatiggiven in his
statutory declaration. However, as the High Cportted out at [3],
at no stage did the Tribunal challenge what theebgqmt said,
express any reaction to it or invite him to ampldpy of three
particular aspects of the account he had given ig statutory
declaration and repeated in his evidence whichTitleunal later
found to be implausible. The first the appellanGZBELknew of
the suggestion that his account of events was usf&e in these
three respects was when the Tribunal publishedatssion. These
three aspects of the appellant’s account werecalitssues in the
sense that they were elements of his account leatibunal later
found implausible in circumstances where, as tHeinours pointed
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out at [18], the Tribunal did not accept the appels underlying
claim because it considered it not to be credibk faund that these
“key aspects” of his claims lacked credibility. Their Honours
observed (at [20]) that these three poiittsnsidered collectively”
had led the Tribunal to reject the appellant’'srol#ihat the captain of
the ship on which he was a seaman intended to Ihiamadver to the
authorities of Iran because of his religious inalions. In that
context their Honours then asked whether‘ibgues to which those
reasoning processes were directed had been addguatéfied to
the appellant”(at [21]).

53. SZBELwas addressing a claim that the Tribunal had detted
appellant procedural fairness by not putting to Hitme critical
factors upon which the decision was likely to turrit was in that
context that their Honours considered the requirdgsef common
law procedural fairness and accepted (at [26])t tha statutory
framework (including Division 4 of Part 7 in which425 appears)
was of critical importance when considering whabgedural
fairness required. Their Honours suggested (af) [83at the
Migration Act“defines the nature of the opportunity to be hetat
IS to be given to an applicant for review by thédiinal”.

54. In other words, ir6ZBELthe High Court was analysing the statutory
framework to determine how it impacted upon whatnown law
procedural fairness required, whereas in this nt&awhat is in
Issue is what is required by s.425.

55. Hence, as submitted by the first respondent, thdirsgy point for
present purposes is the wording of s.425 havingrcetp the way in
which the High Court construed and explained it®rapon in
SZBEL. What is in question is the scope of the concegsues
arising in relation to the decision under reviewi s.425 and the
extent of the Tribunal’'s obligation under s.425r@tation to such
“‘issues”.

56. Clearly there must be some limit on the notionssues arising in
relation to the decision under review, as not evacyual contest or
factual matter will be a s.425 issue. The approactSZBEL
suggested that the concept may be confined to keyitacal issues
that the Tribunal considered dispositive or deteative, although it
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Is notable that its findings in this respect weseched in terms that
referred to principles of natural justice

57. It is apparent that there must be an exercise afacherisation in the
circumstances of any given case to determine whethenot a
particular matter is atissue” within s.425.

58. In that respect what their Honours saidSABELat [33] — [38] is
clearly of relevance in determining the approachbéo taken to
S.425:

[33] The Act defines the nature of the opportutitype heard that
is to be given to an applicant for review by théblinal. The
applicant is to be invited “to give evidence anégent arguments
relating to theissues arising in relation to the decision under
review” (section 425(1)) [emphasis added]. The refereroe
“the issues arising in relation to the decision endeview” is
important.

[34] Those issues will not be sufficiently idemtifiin every case
by describing them simply as whether the applicamntitled to
a protection visa. The statutory language “arisimgrelation to
the decision under review” is more particular. Tissues arising
in relation to a decision under review are to bentfied having
regard not only to the fact that the Tribunal mayerise
(section415) all the powers and discretions conferred kg Attt
on the original decision-maker (here, the Ministetélegate), but
also to the fact that the Tribunal is to review tthaarticular
decision, for which the decision-maker will haveegi reasons.

[35] The Tribunal is not confined to whatever mayvé been the
issues that the delegate considered. The issussaitise in

relation to the decision are to be identified bg #Fribunal. But if
the Tribunal takes no step to identify some isgherahan those
that the delegate considered dispositive, and duastell the
applicant what that other issue is, the applicastentitled to
assume that the issues the delegate consideredsiisp are
“the issues arising in relation to the decision endreview”.

That is why the point at which to begin the idécdiion of issues
arising in relation to the decision under reviewlwsually be the
reasons given for that decision. And unless samer @dditional
issues are identified by the Tribunal (as they rhay, it would
ordinarily follow that, on review by the Tribunathe issues
arising in relation to the decision under review wk be those
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which the original decision-maker identified as etetinative
against the applicant.

[36] It is also important to recognise that the i@&tion to an

applicant to appear before the Tribunal to give device and
make submissions is an invitation that need nabtended if the
Tribunal considers that it should decide the review the

applicant’s favour. Ordinarily then, as was theseahere, the
Tribunal will begin its interview of an applicantw has accepted
the Tribunal’s invitation to appear, knowing that is not

persuaded by the material already before it to dedhe review
in the applicant’s favour. That lack of persuasimay be based
on particular questions the Tribunal has about sfiea@aspects of
the material already before it; it may be basednmthing more
particular than a general unease about the veracitywhat is

revealed in that material. But unless the Tribunells the

applicant something different, the applicant wobkl entitled to
assume that the reasons given by the delegateefoising to

grant the application will identify the issues tlaatse in relation

to that decision.

[37] That this is the consequence of the statutmiyeme can be
illustrated by taking a simple example. Supposewas the case
here) the delegate concludes that the applicantafgrotection
visa is a national of a particular country (hereamh). Absent any
warning to the contrary from the Tribunal, there wieb be no
issue in the Tribunal about nationality that colile described as
an issue arising in relation to the decision undeview. If the
Tribunal invited the applicant to appear, said nath about any
possible doubt about the applicant’s nationalitydahen decided
the review on the basis that the applicant was aoiational of
the country claimed, there would not have been tiamge with
s.425(1); the applicant would not have been acabmpi®cedural
fairness.

[38] When it is said, in the present matter, thae appellant was
not put on notice by the Tribunal that his accowftcertain

events would be rejected as "implausible", and thhis

conclusion was "not obviously ... open on the knowaterial”,

the focus of the contention must fall upon what \edwiously ...
open” in the Tribunal's review. That can be ideadifonly by
having regard to "the issues arising in relation ttee decision
under review". It is those issues which will deterenwhether
rejection of critical aspects of an applicant's aoat of events
was "obviously ... open on the known material".
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59. In the circumstances 08ZBEL their Honours emphasised the
obligation on the Tribunal to identify issues otligsn those that the
delegate had considered “dispositive” or “determived against the
applicant. This exemplifies the need to undertak@rocess of
characterisation in the particular circumstancestld case in
determining whether or not a matter is an “issughm s.425, as
well as pointing to the need to consider all of téimeumstances of
the review in question in assessing whether thisufial has met its
s.425 obligation. The High Court had regard todbetext in which
the Tribunal hearing occurs, at a time at which Thbunal is not
persuaded by the material before it to decide #waew in an
applicant’s favour, and the fact that such laclsatisfaction may be
based on particular matters or on a general uredamét the truth of
what is revealed in the material before the Tritbunghe statement
(at [36]) that unless the Tribunal told the applicasomething
different he or she would be entitled to assume tha reasons
given by the delegate would identify the issues #nase in relation
to that decision, dealt with the circumstanceshat tase. It is not
inconsistent with the notion that some further eltgrisation may
also be required in relation to issues that becapparent after the
delegate’s decision to determine whether such nsatieed to be put
to an applicant under s.425 (unless of course thibuial
sufficiently indicates that all that an applicaays is in issue).

60. Relevantly, in examining the facts 8¥BELthe High Court pointed
to the fact that the delegate in that case hathased his decision on
the factual aspects of the matter in question,rétiter on a lack of
satisfaction about the appellant's commitment toigianity, that
the Tribunal had not identified such aspects of #pplicant’s
account as “important issues” or “live issues” dhdt: “Based on
what the delegate had decided, the appellant woald] should,
have understood the central and determinative queson the
review to be the nature and extent of his Christammitment.”(at
[43]).

61. Nevertheless, the Court also stated at [40]:

If it had been intended that the Tribunal shouleshsider afresh,
in every case, all possible issues presented bya@plicant’s
claim, it would not be apt for the Act to describe Tribunal's
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task as conducting a “review”, and it would not bpt to speak,
as the Act does, of the issues that arise in @hatd the decision
under review.

62. Importantly, inSZBELtheir Honours stated at [38] that the issues
arising in relation to the decision under reviewavéhe issues that
“will determine whether rejection of critical aspsc of an
applicant’s account of events was ‘obviously ... operthe known
material™. For present purposes | accept that, as subnbitetie
first respondent, this illustrates the need forrabterisation and
discrimination between critical and subsidiary esu

63. However, their Honours made clearSZBEL (see [38] — [42]) that
it is not simply a matter of the ultimate issuedrsefthe Tribunal in
every case and that there may be a need to idesgifigs with more
particularity.

64. | have had regard to the fact that what is in igsube scope s.425,
not common law procedural fairness. Hence som&aramust be
exercised in the application of statements madthat context to
s.425. What the High Court stated at [38] refldcpproval of the
statement by the Full Court of the Federal Cour€Commissioner
for Australian Capital Territory Revenue v Alphaddty Ltd(1994)
49 FCR 576 at 590-591 that the requirement of mhod fairness
in the exercise of a statutory power includes taet that The
decision-maker is required to advise of any adversaclusion
which has been arrived at which would not obviolryopen on the
known material”. In that context the High Court expressed the view
(at [38]) that what wa%obviously...open”in the Tribunal’s review
“can be identified only by having regard to ‘thesiges arising in
relation to the decision under review’ "It was those issues which it
was said would determine whether rejection of @ltaspects of an
applicant’'s account of events (as was said to has@urred in
SZBEL was “obviously ... open on the known material” In
contrast, in the context of s.425 the focus is tretiver the Tribunal
has met its obligation to invite the applicant fpear before it to
give evidence and present argumeniating to the issues arising
in relation to the decision under review”
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65. For present purposes | accept that an enquiry @rcese in
characterisation must be undertaken to identify twhee the
determinative, dispositive, critical or importassues in the sense of
iIssues on which the decision to reject the applisahaim is based
and that it is only such issues that meet the geguor of an issue
“arising in relation to the decision under reviewkithin the
meaning of s.425.

66. The nature of the characterisation required andetktent of the
s.425 obligation is illustrated by the approactretaky Bennett J in
SZJUB v Minister for Immigration & Citizenshjg007] FCA 1486.
In that case one of the grounds relied on by theekgnt raised the
guestion of whether there had been a breach obsm2hat the
Tribunal had failed to raise a specific issue at Thibunal hearing.
The appellant had claimed to be involved in a Bibiauggling
operation and to be targeted by authorities. Thieumal did not
raise with her the specific questions of why sheilddake the risk
of smuggling Bibles when she had a business antilapear old
dependent child. It relied on these matters inétsision.

67. Bennett J set out an extract from the Tribunal ingain which the
Tribunal was said to have clearly put the appelannotice that it
was having real difficulty in accepting she wouské the risk of
being involved in a Bible smuggling operation arednlg the target
of the authorities, although it did not refer ta besiness and child.
The statements and questions by the Tribunal wei@ t® have
“sufficiently indicated” to the appellant that everything she said on
this subject was in issue (s8ZBELat [47]). Her Honour stated at
[25]:

The issue for the Tribunal was whether to belidwe d@ppellant.
That raised the issue of whether she would haveygled Bibles
in view of the potential risk. The question is thiee the fact that
she had a business and a dependent child were sisgue
themselves or factual matters that related to gsae of risk. If
they are factual matters that go to the issue agsn relation to
the decision under review (ie, risk generally), firdbunal was
not obliged to put each of those factual mattergh appellant.
The Tribunal is obliged to inform her of the issue but not of
each fact that relatesto it”. (Emphasis added)
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68. While Bennett J accepted that the issue of risk a@smportant
factor in the rejection by the Tribunal of the aligr&’s claim, her
Honour found (at [28]) that the business and the child wer the
issues on which the decision to reject the appt&ilasiaim were
based. They were not determinative but additidaelual matters
that elaborated the matters to be balanced agammstisk. The key
point in the Tribunal's assessment was the fact tihare was a risk
to the appellant and, in those circumstances, dt miot accept that
there was sufficient reason for her to take sucisla The appellant
was directed to that issue at the hearing, askexialh and told that
the Tribunal found it difficult to accept her evie. The Tribunal
did not fail to comply with s.425 of the Act instinegard”.

69. Thus it is necessary for the Tribunal to raise wath applicant
determinative issues in the sense of issues onhvithi& decision to
reject the claim were based, but it is not requttedescend into all
the underlying facts when meeting its obligationlems.425.

70. A further limit on this process is suggested Mjnister for
Immigration and Citizenship v Applicant A125 of 20[2007]
FCAFC 162. In that case the appellant was givamdeby the Full
Court of the Federal Court to amend his applicationraise an
additional ground relying on s.425 of the Act.whkis contended that
the Tribunal had failed to comply with s.425 inat@n to issues
surrounding the timing and manner of the appekaté¢parture from
Nepal. The Full Court described the argument ataian that the
Tribunal had‘failed to identify the significance of the questsothat
were asked of him regarding the timing of his lagvNepal” (at
[80]). It rejected this contention.

71. Their Honours stated at [88]The short answer to the applicant’s
submission based updsZBEL is that s.425 does not require the
RRT to identify the significance of the questidms it puts to a
claimant or the ultimate matter or issue to whibbde questions go.
That is not what is required yZBEL, and is an attempt to import
the requirements of s.424A(1) into s.425".

72. While the Court did find at [89] that the Triburfad, in any event,
brought to the applicant’s attention and put himnatice that the
timing of his having left the school he worked atNepal was a
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matter of concern and therefore adequately informedof the way
in which his answers might be used, their Honaisted out that,
asSZBELmakes clear (at [48])‘The RRT is not obliged to provide
‘a running commentary upon what it thinks about évedence that
Is given™ (at [89]).’

Did the Tribunal sufficiently indicate that everything wasin issue?

73. In relation to the five matters relied on in thesfiground in the
amended application, it was contended generallytherapplicant
that the Tribunal did ndtsufficiently indicate” to the applicant that
everything he said in support of his applicatiorswaissue.

74. It was acknowledged for the applicant that in thearing the
Tribunal did put to the applicant that certain raegtwere in issue.
For example, it put to the applicant that it hafficllty accepting
that he waswell qualified or trained to be a computer institoc”
as he was said to have claimed in his protecti@a @pplication
(transcript page 13). It put to the applicant thahad difficulty
accepting that the LTTE would have abducted anaited him but
not killed him, if they had suspected him of givimjormation to
the authorities (transcript page 16). The Tribuadédo raised
difficulties it had with the claim that the applidathought that the
LTTE suspected that he was supplying informatiothtoarmy and
the rebel Karuna faction in view of the fact thattmd no relevant
information to reveal. (transcript page 17).

75. However | accept that as contended, having regardllt of the
circumstances, this did not alert the applicantthe fact that
everything he said was in issue.

76. The first respondent submitted that what the Tréddwstated at the
outset of the Tribunal hearing indicated to the ligppt that
everything was in issue and that the Tribunal wescgreding in
effect with a hearingle novowhere all matters were in issue on the
review (seesZJUBat [16]). This was said to arise from the facttth
the Tribunal member had said to the applicant asddiviser that he
was undertaking a new examination of the applicasiod had later
stated:
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In short in applying the refugee definition to yasituation the
Tribunal must consider whether there is a real d®rhat on
return to your country you will face persecutiom éme or more
of the reasons in the refugee definition now othiea reasonably
foreseeable futurdgTranscript at 4).

It is necessary however to consider the whole @& Thmibunal
hearing. At the start of the hearing the Tribum&mber informed
the applicant that the Tribunal was:

undertaking a new examination of [his] applicatiand not just
the earlier written decision [of the delegate]. Apart of the
process | will be considering all the evidence yawe provided
including the information you will be giving me &d | will then
make a decision whether or not you are a refug@® page 4 of
the transcript).

However, critically, the Tribunal member also aéds

At this hearing | will only raise points on whichlike further
clarification or more detailed information and | Wvinot
necessarily cover everything you cover in detéilanscript p5)

This amounted to a clear statement or implicatidrat tnot
everything was in issue (8§ZBELat [47]). In such circumstances |
am not persuaded that the Tribunal sufficientlyicated to the
applicant that everything he said in support ofapplication was in
issue.

77. In these circumstances it was submitted for thdi@ppg that the
five matters relied on under ground 1 were “issweishin s.425 that
were not disclosed to the applicant as issues whrdse on the
review. It was also submitted that either indiatly or
cumulatively these matters were destructive of vhkdity of the
Tribunal decision because each went to the appiscanedibility
and went to the Tribunal’'s lack of belief in thepAgant's claimed
experiences, hence amounting to jurisdictional rermgloreover, it
was submitted that the Tribunal’s finding in redatito relocation
was not an independent finding unaffected by suintr,eas it relied
on the finding that the applicant had not been gmr®d in
Colombo (a government controlled area) which im tiglied on the
Tribunal’s findings as to the applicant’s creditdabito which the
matters in issue were relevant.
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Travel to Colombo

78.

79.

The first matter relied on under this ground waat tthere was a
failure by the Tribunal to disclose as an issud #r@se on the
review“whether the applicant had been asked by his engplty go

to Colombo and to Singapore to assist in purchasiggipment’ In

the hearing the Tribunal explored the applicardle it the Institute
and put to him that it understood that he was m®oy senior in the
administration. The Tribunal asked the applicargsgions about his
employment at the Institute, his age and his rol@siructing small

children, the number of staff and the nature ofrsesi offered at the
institute. The Tribunal then put to the applicéiranscript page 13):

Given that you are only nineteen years old andyadi only done
some three month three month [sic] IT course whilka very
short course and is not a two or three year uniigrdegree or
other diploma course | am having difficulty accagtithat you
were well qualified or trained to be a computertrastor as you
claim in your protection visa application. Woulduy like to
comment?

It was acknowledged that in this question the Twmddwvas putting to
the applicant that it had a problem with what ifdsaas his claim
that he was a well-qualified or trained computestrimctor (although
in fact he did not make any express claim to beed gualified
computer instructor in his protection visa appima). However
nothing in this exchange or anywhere else in thestript was said
to be such as to suggest that the Tribunal mayaoo¢pt that the
applicant was sent to Colombo or that he was askedo to
Singapore. This was said to be a specific aspetiteoapplicant’s
account that the Tribunal considered may be importa the
decision because it went directly to his credipifind to his claim of
being in Colombo and being tortured and detainedhay police.
The applicant contended that this ‘issue’ also werthe question of
internal relocation, insofar as the Tribunal fouordthe basis of the
applicant’'s credibility (which was partly based s finding) that
he could internally relocate to a government-rueaanf Colombo.
Hence it was submitted that the failure to put tisisue to the
applicant constituted a jurisdictional error.
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80. Counsel for the first respondent pointed out that ¢laim that the
applicant had been asked by his employer to godlorGbo and to
Singapore to assist in purchasing equipment wéaia ecnade in the
statement attached to the protection visa appticatiAt the hearing
the Tribunal had questioned the applicant abouteldiscation and
gualifications and then about his work at the tagt. There was
then an exchange as follows (transcript, pages 12—

M. What job did you do? What did you do in thb Joam
saying?

I. 1 was an instructor teaching small childrenndAwhen new
students came [the] manager would give specifiedions and |
did in accordance with the directions given by ti@nager.

M. Given that you are only nineteen years old yod had only
done some three month three month [sic] IT courkehvis a
very short course and is not a two or three yeadvensity degree
or other diploma course | am having difficulty aptieg that you
were well qualified or trained to be a computertiastor as you
claim in your protection visa application. Woulauw like to
comment?

I.  Since childhood | was very interested to leaomputers.
But in that school | had ample opportunity to stwdyot. And
additionally while | was studying in that Institutevas working
and at the same time | was also studying a lobat institute.

M. You didnt have any administrative or manageimen
experience or training. What other work did you db the
Institute?

There were several other programs carried out iattbollege.
And there were also notices and different projetige. And |
would get the appropriate print outs and hand thpset outs to
the manager.

M. So you are not very senior in the administmatics that
correct?

I.  Yes | was not among them.

81. It was contended for the first respondent thathis exchange the
Tribunal member made it clear that he was havioglte accepting
the claims about the applicant's employment wité thstitute. It
was said that when the member asked the applicaopan question
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about the nature of the work he had done that whigient to raise
as a “issue” the nature of the work done by himtler Institute and
what he had done for that organisation. It wasrstibd that the
Tribunal was not obliged to raise specifically thsues of travel to
Colombo and Singapore to purchase equipment as these
underlying factual matters, not “issues” in the28.4sense. (see
SZJUB.

82. The issue of whether the applicant had been sehtsdbgmployer to
Colombo and to Singapore to assist in purchasingpewment was a
critical aspect of the applicant’s claims in thexse considered in
SZBEL,not simply an underlying factual matter. It waseaf the
issues on which the decision to reject the applieariaim was
based. It was of pervasive importance in the Trdbudlecision.
That is apparent from the fact that in its findirgsd reasons the
Tribunal’'s disbelief of this claim was taken byatestablish that the
applicant was not a credible witness. The findofga lack of
credibility contributed substantially to the Trikalis rejection of
other claims, in particular the claim about det@mti and
mistreatment in Colombo in December 2001 — whiah dpplicant
claimed occurred during the time he was in Colorabthe request
of the Institute immediately after he obtained tbassport he
claimed he obtained in order to go to Singaporetiier Institute.
Further, the Tribunal finding on relocation religgrtly on the
finding that the applicant had not been persecutedolombo and,
in turn, this finding relied on the finding as teetapplicant’s credit.
Hence this issue had to be disclosed to the apylica

83. There is no suggestion that this issue was detatme in the
delegate’s decision. Indeed, while the delegaterned to the
absence of corroborative evidence of the claime@il2@&nd 2004)
assaults on the applicant and was satisfied, basetie ease with
which the applicant obtained his passport (before dlaimed
detention) and departed Sri Lanka some years aftett the
authorities did not consider him to have a profie concern.
However the delegate did not reject the claim abwavel to
Colombo (or subsequent detention) instead beingfieat that*had
the applicant been targeted by Sri Lankan secuaiggnciesfor
further detention he would have been detained prior to his
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departure, and he would not have been permittedidpart the
country.” (Emphasis added).

84. | am not persuaded that the questioning in theufdb hearing
about what the applicant actually did in his joltle# Institute was
such as to disclose to him that an issue arisingelation to the
decision under review was whether he had been askéadvel to
Colombo (and Singapore) to purchase equipment. h Sonatters
were conceptually distinct from the issue of therkvdone by the
applicant at the Institute, his qualifications t@ la computer
instructor and whether he had administrative or agament
experiences, training or seniority. Those matterye directly
relevant to the applicant’s claim about his invohent in enrolment
of LTTE students. They did not address or necdgsamcompass
the issue of whether the applicant was in fact ser€olombo to
assist with purchasing (or whether he was askego t@ Singapore).

85. Further, the question of travel to Colombo and §paye was not
simply an underlying factual matter in the sensaswmtered in
SZJUB Had the specific issue of travel to Colombotfar Institute
and the Tribunal's possible doubt in that respestnbput to the
applicant so that he had an opportunity to addrabsinal concerns,
it is possible that he may have sought to provideudentary
evidence to support these claims. The Tribun&dedn the absence
of such material in rejecting this claim, which yided the basis for
the adverse credibility finding.

86. In these circumstances, given the importance & @spect of the
applicant’s account to his claimed fear of persecutrom the Sri
Lankan authorities and the importance of the Tradgrejection of
this claim to its decision, | am satisfied thatstimatter constituted
an issue arising in relation to the decision unméetew and that it
had to be brought to the attention of the applicafhe Tribunal
failed to do so. This constituted a failure to @byrnwith s.425(1) of
the Migration Act and a jurisdictional error.

87. Such a jurisdictional error provides a basis onciwhihe Tribunal
decision should be set aside and the matter ramifier
reconsideration according to law.
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88. Before considering the question of the discretmnefuse relief, for
the sake of completeness | have however considdredother
matters relied on under this ground as well as mpiod in the
amended application.

The medical diagnoses

89. The second matter relied on in ground 1 is an edetailure to
disclose‘Whether the reasons given by Doctors Karalasingreard
Shahan [sic] for the diagnoses of the applicant evéactually
correct”.

90. While the Tribunal accepted the evidence that pieant suffered
from post-traumatic stress disorder, shoulder gamto assault, had
scars on his forehead and feet due to assault,edeedgoing
counselling and treatment and appeared to be s\gfélom nervous
anxiety due to his previous trauma and would fihdlifficult to
recover if he returned to Sri Lanka, the Tribunsloafound it of
significance that the medical reports did not stades the doctors
knew the causes of the applicant’s injuries andniia or how they
knew when the injuries occurred or who inflicte@rtinand in what
circumstances, other than based on what the applicédd them.
This went to the Tribunal concluding that whileattcepted that the
applicant had suffered a number of traumatic eventss youth as
supported by the medical evidence, it did not acbepclaims that
he was detained for two months in December 200induwhich
time he was assaulted and tortured. Again it fotlwad this went to
the matter of his credibility.

91. It was submitted for the applicant that had thetaisc reports been
accepted in their totality they would have been @du
corroborative evidence for the applicant, so thhetler the reports
were accepted was of critical importance. In #esse there were
said to be issues in the proceedings consistingpetific evidence
which was important to the decision. The Tribudal not itself
draw the applicant’s attention to any doubts it rhaye had about
the veracity of the doctors’ reports, specificailty relation to the
doctors’ beliefs as to the cause of his problems.
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92. The delegate of the first respondent found thatatbeaults claimed
by the applicant‘have not been corroborated by the applicant
through provision of hospital or other medical red® originating
from Sri Lanka’; that while he had provided copies of two medical
reports on his current state of health these had baitten by health
care professionals in Australia who had examinedaiplicant more
than four years and more than one year respectiaéilyr the
claimed events had occurred and th&tich diagnoses are qualified
diagnoses, made without first hand knowledge of @hents that
have been claimed, but after being told of eventihbé applicant”.

93. It was submitted for the applicant that the delelgadecision turned
not on this issue but on the fact that the apptitea been able to
leave Colombo through the airport and hence thatdglegate had
been satisfied that the Sri Lankan authorities ribtl consider the
applicant to hold a profile of concern. In theeatiative the delegate
was said to have found that it was reasonableHerapplicant to
relocate to an another location in Sri Lanka (sashColombo)
based on country information and the applicantsspssion of valid
identity documents. It was said that the referetacéhe issue of
medical certificates was simply an observation Whizas not an
issue critical to the delegate’s decision.

94. However, as submitted for the first respondent, oy did the
delegate’s decision refer to the doctors’ repattglearly put the
applicant on notice that the correctness of thesams for the
diagnoses were in issue. In essence the deleghtaied that, even
taking the letters at their highest, the doctos bt have any way
of knowing first-hand about the causes of the iegir This was the
same way in which the Tribunal used this material.

95. The delegate’s decision turned in part on whethempplicant's fear
that he would be killed if he returned to Sri Lankas well founded.
The delegate’s finding as to the absence of diaggaosade with
first-hand knowledge of past claimed assault (that in
contemporaneous documentary corroboration from lSmkan
sources) was one of the matters that led to thectien of the
applicant's claim that he feared that he would hieek by the
authorities and the LTTE if he returned to Sri LankThus the
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delegate’s decision indicated that such issue waetarminative
issue in the sense consideredSABEL at [35]. The delegate’s
decision sufficiently indicated to the applicanattthe correctness of
the reasons for the diagnoses was in issue. Heoecethe
assumption that this was an issue within s.42ba# an issue which
the delegate addressed in such a way that it wésiently brought
to the attention of the applicant (s8ZBELat [35] — [36]) so that
the Tribunal was not required by s.425 to disclbse or raise it
with the applicant in the Tribunal hearing.

LTTE suspicion

96. The third alleged “issue” ithow the applicant knew that the LTTE
suspected him of informing on the people whom ta&) sent to
study at the institute where he workedft was acknowledged for
the applicant that his claims that the LTTE suspe¢tim of having
informed on the students was discussed at the faibbearing.
However it was submitted that the issue raisedhlkyTribunal with
the applicant was not “how” the applicant knew tR& E suspected
him but rather “why” the LTTE suspected him.

97. In its reasons for decision the Tribunal outlinda tapplicant’s
evidence in response to questions about why theEL$Uispected
him. It recorded that it had put to the applictrdt it was having
difficulty accepting that he would have been held three months
simply because the LTTE suspected him of providiigrmation to
the authorities about the LTTE students in theititgt and that this
went to the matter of his credibility. It also pot him that if the
LTTE thought that he had betrayed them then it @dwdve thought
that the LTTE would have killed him. It recordeid bxplanation in
response. The Tribunal then found thatny of these claims are
even by the applicants own account, unsupported ah best
speculative, and he does not say how he knew tieatLTTE
suspected him or investigated him (indeed, if they indeed done
this then by his own account they would have béda t® put any
claimed suspicions to rest)”

98. It was said to be clear from the way the Tribun@lictured its
decision that the issues of how the applicant kiieat the LTTE
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suspected him and why the LTTE suspected him weoeseparate
issues and that the former issue was a matter wieft to his
credibility and was an issue in the proceedingshrotight to the
attention of the applicant.

99. The first respondent contended that, properly wtded, s.425 and
SZBEL did not require such fine distinctions to be draiunthe
identification of “issues” as was proposed for #pplicant. It was
submitted that LTTE suspicion was not in issue,ibtitwas in issue
it was raised by the Tribunal and that one didheote to descend to
the level of specificity contended for by the apaiht.

100. This aspect of ground 1 illustrates the difficultgf the
characterisation process said to be required und@6. However, |
am not persuaded that the specific question of “hitve applicant
knew that the LTTE suspected him was an issuengrisi relation to
the decision under review within s.425.

101. What was important to the Tribunal’'s decision whattthe LTTE
was said to suspect the applicant of informing akibe LTTE
students and the consequences of such suspiciba.Tibunal did
not accept that the applicant was held responsiplthe LTTE for
providing information to the authorities about thETE students.
While it referred to the absence of evidence dsoiw the applicant
knew the LTTE suspected or investigated him inifigdnany of his
claims to be unsupportive and at best speculathe,absence of
evidence on a particular factual matter is not sagko constitute an
Issue arising in relation to the decision undenawvwithin s.425.
The “issue” was whether the applicant was suspdayethe LTTE
of informing on the students and the consequendessuah
suspicion. Factual matters going to that issuendichave to be put
to the applicant§ZJUBat [25] per Bennett J). The “key point” was
whether the applicant was suspected by the LTTEfofrming on
the students — because this was what was saidvi® led to the
applicant's subsequent detention and to be a fantdhe risk of
harm to him from the LTTE. It has not been coneshdhat the
Tribunal failed to comply with s.425 in relation tihat issue.
Indeed, the applicant was directed to that issae $ZJUBat [28])
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by the following exchange in the Tribunal hearingapscript at
page 15):

M. Why did the LTTE then suspect you of providihgrmation
about these students when you werent involved hair t
enrolment?

I.  The reason for the LTTE suspecting was thasdrgiudents
were arrested by army.

M. So why would they suspect you of being inv@lved

I.  After that particular program | didnt go to éhinstitute at
all. Later they consulted that Institute and tlaéso made certain
gueries and ultimately came to the conclusion that@as me who
might have provided or dobbed on them.

M. What did you dobbed them in for?

I.  Prior to that when | had been arrested | hacheseverely
warned by the Sri Lankan army in Colombo that |udtionot
have any contacts whatsoever with the LTTE. Thaty | didnt
go thereafter. But they suspected.

No failure to comply with s.425 has been estabtisimerelation to
this matter.

Corroborative evidence

102. The next matter raised under this ground relateshéo Tribunal
finding that there was a need for corroborativedence of
“thousands of people congregating outside the LTT&mMp
demanding the release of their children”lt was said that the
Tribunal had not asked the applicant for corrobeeaevidence in
relation to this matter. While it was clear thhe tTribunal was
looking for evidence to support the applicant'sirols it was
submitted that if there was an issue as to whethene was such
specific evidence, then the Tribunal must put thahe applicant by
at least asking him questions about the issueadtfhiled to do so.
It was pointed out that this finding also went tee tapplicant’s
credibility.
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103. However, while this particular matter was not putte applicant, as
Is made clear INSZBEL, the Tribunal is not obliged to put its
reasoning process to the applicant for comment &aed\pplicant
A125 of 2003t [89]). The Tribunal’s finding about the abserof
corroborative evidence was merely part of the Th#lis reasoning
process on the claims about detention by the LTidEescape from
the camp. It was one aspect of the reasoning whadhto its
rejection of this claim. The Tribunal was not gleld to disclose this
under s.425 of the Act.

Delay in protection visa application

104. The final matter relied on under ground 1 relateghte Tribunal
finding that the time taken for the applicant’s kggdion for a
protection visa to be lodged after his arrival instralia“impinged
on his credit. The Tribunal found that if the applicant hachwto
Australia to protect his life and feared persecutas claimed, he
would have applied for a protection visa immedatal shortly after
arriving here and not have waitédver five weeks”[sic] before
making his application. The Tribunal went on ty SHowever, it
accepts that he did not do so and the TribunalaissBed that the
Applicant does not have a well-founded fear of aesi harm
amounting to persecution for a Convention reasod & not a
refugee”.

105. It was submitted that this matter went to the ajgpit's credibility
and to the well-foundedness of the applicant’s eat should have
been put to him at the hearing. It was acknowlddige the first
respondent that this matter was not put to theiegul

106. The Tribunal's view as to whether a person feanregsecution
would have applied for a protection visa soonenttie applicant
did was an aspect of its reasoning in relationhe applicant’s
credibility. However, the length of the time beemethe applicant’s
arrival in Australia and his protection visa apgtion was not in
doubt — and the Tribunal reasoning in relationhe televance of
such time to the applicant’s credibility does natse a s.425(1)
obligation. The Tribunal is not obliged to provige “running
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commentary” on what it thinks about the evidenceisitgiven
(Applicant A125 of 2003t [88] — [89] and5ZBELat [48]).

Section 424A of the Migration Act

107. The second ground relied on is:

The Tribunal failed to comply with section 424Ale# Migration
Act.

Particulars

(@) The Tribunal failed to disclose to the applitas required
by that section,

() Information to the effect that the applicantach
claimed to be a well qualified computer instruciar his
protection visa application...

(i) Information that the applicant replied to a gstion as
to how he knew what police were saying when hendid
speak their language by saying words to the effett they
“... beat him and he screamed”.

108. At the relevant time s.424A provided:
1. Subject to subsection (2)(a) and (3), the Trddumust

() give to the applicant, in the way that the Tnhl
considers appropriate in the circumstances, patécsi of
any information that the Tribunal considers would the
reason, or a part of the reason, for affirming ttiecision
that is under review; and

(b) ensure, as far as is reasonably practicablegt tthe
applicant understands why it is relevant to thdeex and

(c) invite the applicant to comment on it.
2. The information and invitation must be giveth® applicant:

(a) except where paragraph (b) applies — by onehef
methods specified in section 441A; or

(b) if the applicant is in immigration detention by a
method prescribed for the purposes of giving docum
such a person
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3. This section does not apply to information:

(a) that is not specifically about the applicant another
person and is just about a class of persons of hviine
applicant or other person is a member; or

(b) that the applicant gave for the purpose of the
application; or ..............

109. It was contended for the applicant that the Tritbured failed to
comply with s.424A(1) of the Migration Act as itosd at the
relevant time by failing to put to him for commemat was said to
be “information” to the effect that the applicatdimed to be a well-
qualified computer instructor in the protectionavigpplication and
that he replied to a question in the Tribunal hepamas to how he
knew what police were saying when he did not sgkak language
by saying words to the effect tHaéhey beat him and he screamed.”

110. It was submitted that both findings were incorrastthe applicant
did not claim to be a well qualified computer instior in his
application and in the Tribunal hearing had sdity screamed”
and not thathe” screamed.

111. It was contended first that such matters constitutdormation
within s.424A(1).

112. Counsel for the applicant referred to a number whaerities in
support of this proposition. In particular, WAF v Minister for
Immigration and Multicultural and Indigenous Affai(2004) 206
ALR 471 at [24] ) Finn and Stone JJ had addredsedssue of what
constitutes “information” as follows:

24 ...There is now a considerable body of case lamcamed
with the compass of the term “information” in its484A(1)
setting. The following propositions emerge from it

() the purpose of s 424A is to provide in parstatutory
procedural analogue to the common law of procedural
fairness:Paul v Minister for Immigration and Multicultural
Affairs (2001) 113 FCR 396 at 429 — 30 [104]; .... However
the obligation imposed is not coextensive with tivaich
might be imposed by the common law to avoid praktic
injustice: VAAC v Minister for Immigration &
Multicultural Indigenous Affairg2003] FCAFC 74;...
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(i) the word “information” in s 424A(1) has the s&
meaning as in s 424Win v Minister for Immigration and
Multicultural Affairs (2001) 105 FCR 212 at 218 [20]; and
in this setting it refers to knowledge of relevaatts or
circumstances communicated to or received by tbenal:
Tin v Minister for Immigration and Multicultural Adirs
[2000] FCA 1109; ... at [3]; irrespective of whethéris
reliable or has a sound factual basW/in, at 217-18 [19] —
[22]; and

(i) the word does not encompass the tribunaldjeative
appraisals, thought processes or determinatiofin at
[54]; Paulat ... [95]; ... Singh v Minister for Immigration
and Multicultural Affairs [2001] FCA 1679 ... at [25];
approved [2002] FCAFC 120; ... nor does it extend to
identified gaps, defects or lack of detail or speity in
evidence or to conclusions arrived at by the tridum
weighing up the evidence by reference to those,geatos
WAGP of 2002 v Minister for Immigration and
Multicultural and Indigenous Affair$2002) 124FCR 276
at... [26] —[29].

113. It was observed that this approach was referreslitto approval by
Moore J inSZEEU and Others v Minister for Immigration and
Multicultural and Indigenous Affair@006) 150 FCR 214 at [18].

114. It was also submitted that, when one had regartheéoexemption
from the operation of s.424A(1) in s.424A(3)(a) (ioformation not
specifically about the applicant or another peraad just about a
class of persons of which the applicant or anotherson is a
member), it was apparent that the “information’sit24A(1) must
be personal to the applicant or another persoma$t submitted that
both the information about what the Tribunal coestd the
applicant had claimed in his protection visa andie was said to
have told the Tribunal in the hearing constitut@ddrmation”, as
knowledge of relevant facts or circumstances igespe of whether
such knowledge had a sound factual basis.

115. It was also submitted that each item of informatias“part of the
reason” for affirming the decision under review. Referenmas
made to the decision of the High Court3ZBYR and Another v
Minister for Immigration and Citizenship and Anathi@007) 235
ALR 609 in which Gleeson CJ, Gummow, Callinan, Haydand
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Crennan JJ referred to the effectS#AP and Another v Minister for
Immigration and Multicultural and Indigenous Affai(2005) 215
ALR 162 and then discussed the circumstances ichwhid24A was
engaged in relation to material provided to the &tpent by a
protection visa applicant.

116. In SZBYRthe appellants had initially appeared to contdrat the
information the Tribunal should have provided irs.424A notice
consisted of inconsistencies between the statutbeglaration
provided by an appellant in connection with thetgcton visa
application and oral evidence to the Tribunal. <aguently the
argument before the High Court had focused on vénes24A
required that relevant passages in the statutocjaddion itself
(from which inconsistencies were later said toejrige put to the
appellants for comment.

117. Their Honours acknowledged that, consistent with dlecisions of
the Full Court of the Federal Court Minister for Immigration and
Multicultural Affairs v Al Shamry(2001) 110 FCR 27 an8ZEEU
and Others v Minister for Immigration and Multicuial and
Indigenous Affaird2006) 150 FCR 214, it had been accepted by
both parties that the exemption from the operatibs.424A(1) in
paragraph (b) of s.424A(3)ifformation ... that the applicant gave
for the purposes of the applicationtlid not refer to the application
for the protection visa itself and hence did notampass the
statutory declaration.

118. Their Honours then referred to the fact that th@edlpnts had
“assumed” but did not demonstrate that the stajutieclaration of
one of the appellants would be the reason, ortagbdine reason, for
affirming the decision under review. However, théonours found
not only that this had not been demonstrated, lsotthat the reason
for affirming the decision under review :

[17]... is a matter that depends upon the criteria hloee making

of that decision in the first place. The triburales not operate
in a statutory vacuum, and its role is dependemtrughe making
of administrative decisions upon criteria to beridwelsewhere in
the Act. The use of the future conditional temgau(d be) rather
than the indicative strongly suggests that the apen of s

424A(1)(a) is to be determined in advance — anepetdently —
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of the tribunal’s particular reasoning on the faad$ the case.
Here, the appropriate criterion was to be foundsii36(1) of the
Act, being the provision under which the appellasdsight their
protection visa. The “reason, or a part of the sea, for
affirming the decision that is under review” wagitéfore that the
appellants were not persons to whom Australia owedection
obligations under the Convention. When viewedhat kight, it is
difficult to see why the relevant passages in tippedant’s
statutory declaration would itself be *“informatiothat the
Tribunal considers would be the reason, or a pdrthe reason,
for affirming the decision that is under reviewThose portions
of the statutory declaration did not contain in ithéerms a
rejection, denial or undermining of the appellant&ims to be
persons to whom Australia owed protection obligagio Indeed,
if their contents were believed, they would, onghmihave
thought, have been a relevant step towards rejggctinot
affirming, the decision under review.

119. It was acknowledged for the applicant that theinbiars had stated
(at [18]) that if the reason the Tribunal affirmibe decision was its
disbelief of the appellant’s evidence arising frameonsistencies
therein “it is difficult to see how such disbelief could be
characterised as constituting ‘information”within s.424A(1),
citing VAF v Minister for Immigration and Multicultural ahn
Indigenous Affairs (2004) 206 ALR 471 to the effect that
information does not encompass subjective appsmatl thought
processes. However it was said to be necessapprtrast the
factual situation and what was in issueSZBYR and Another v
Minister for Immigration and Citizenship and Anath@007) 235
ALR 609 with what had been in issue 8AAP and Another v
Minister for Immigration and Multicultural and Ingenous Affairs
(2005) 215 ALR 162 the earlier High Court decistns.424A.

120. In SAAPthe Tribunal member of his or her own volition tdetided
to call evidence from the applicant’s daughter valad not been put
forward as a witness by the applicant herself.t Bathat evidence
was inconsistent with the applicant’s evidence. théligh the
Tribunal put the inconsistencies to the applicdriha hearing it was
not done in writing. This was found to be a fagluo comply with
s.424A and a jurisdictional error.
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121. Counsel for the applicant contended that in SAA® itiformation
was extraneous to the applicant and went directlgantradict her
claims. In contrast i®ZBYRhe alleged information stemmed from
the statutory declaration lodged by the applicantvias not in fact
information which by itself was contrary.

122. In light of these authorities it was contended ttat Tribunal was
obliged to put to the applicant in writing the ‘@mfmation” that the
applicant had claimed to be a well qualified comgpuhstructor in
his protection visa application, when in fact hel nat made such a
claim. It was said that the Tribunal used inforimathat it thought
was given in the protection visa application in @awhat went to the
applicant’s credit.

123. It was submitted that the exemption in s.424A(3}ib) not apply, as
on no view could it be said that the applicant gdwe information
to the Tribunal for the purpose of the review aggtion.

124. It was acknowledged that it may seem to be an eddlitrthat if the
Tribunal were to use mistaken information as péara @redibility
finding against an applicant it would fail to comphith s.424A
unless it put such information in writing to theppant. However
it was submitted that s.424A applied in such cirstances.

125. Similarly it was contended that the Tribunal hadstakken the
evidence given by the applicant at the Tribunakingan relation to
what happened to him while in detention. It wagl 4a be clear
from the transcript of the Tribunal hearing thatawithe applicant
had stated in response to a question as to whatehad to him
while in detention was as follows (Transcript pagé:

I They tortured me a lot. | never understood taegluage
they were speaking. They came drunk and theyrbeaip
severely and they tortured me. The scolded mey frtade
racial remarks.

M  Scalded or scolded?

I Scolded verbally abused me. They checked myitieard
and they beat me up saying that | was from the, eastern
province.
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M  How did you know that if you didn't understandi&ilese?

I In their language they would scream; they wouldig; they
would still beat. | couldnt tolerate their torterbecause
they inflicted a lot of torture.

126. However, in its findings and reasons the Tribunadl Imistakenly
recorded that the applicant sdithey beat him and hecreamed”
(emphasis added) when asked how he knew what tleey saying
if he did not speak Sinhalese.

127. It was submitted that the exemption in s.424A(3y¢buld not apply
to such information, because the incorrect inforomatvas not in
fact information that the applicant gave to thebtinal for the
purposes of the review.

128. Hence, having used information about the appliegmth was not
sourced from the applicant as part of the reasorafiirming the
decision (because it went to his credibility), firdounal was said to
have fallen into jurisdictional error in failing fmt such information
to the applicant in writing. It was submitted thatvas otherwise
not to the point that the information was not cotreas it was
knowledge, however mistaken, that was a part of rdeson for
affirming the decision under review and was perbkaioa the
applicant and not given by him.

129. It was contended for the first respondent that heeitpiece of
information relied on was the reason or a parthef ieason for the
Tribunal’'s decision and submitted that the lawefation to s.424A
had changed significantly following the High Cosrtrecent
decision INSZBYR.

130. It was contended first, that while the applicand lsubmitted that
SAAP and SZBYRwere difficult to reconcile, inSZBYR their
Honours had in fact dealt with what the Court hadided inSAAP,
indicating first that no party sought leave to reloghe question of
construction given to s.424A I8AAP(at [2]) but that this did not
“obviate the need to pay careful attention to thgplkcation of
S.424A to the present facts’At [13] it was clarified that a majority
of the court inSAAPhad determined first that the effect of s.424A
was mandatory, in that a breach of the section titotexd
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jurisdictional error and secondly thats temporal effect was not
limited to the pre-hearing stage”However their Honours went on
to say that such propositions did not determineadimeome of the

case before it.

131. It was submitted thabZBYRmade it clear that the information in
guestion must directly reject, deny or undermine #pplicant’s
ability to satisfy the statutory criteria in order be a“part of the
reason”. It was submitted that to the extent tis@tEEUhad said
something different it was no longer a good lawhaugh their
Honours did not expressly overrn@&EEUIn SZBYR.

132. In this instance there was said to be nothing t@tTribunal drew
from the protection visa application that formedomation that
was part of the reason for the Tribunal’s decisidm.relation to the
first of the matters relied on, it was suggestest fihat even if the
words “well qualified” did not appear in the prdiea visa
application or the statement provided in supporit,othis did not
mean that the Tribunal could not conclude that we the effect of
such documents. Secondly, it was argued that dewdight of
SZBYRsuch information was not part of the reason, aga$ not
something that amounted to a rejection or denidhatr undermined
the satisfaction of the ultimate statutory critdnathe applicant.

133. As to the supposed misunderstanding of the evidaht®e Tribunal
hearing, it was submitted that the mistake abowdtiadr there was a
statement to a particular effect was neither inram nor part of
the reason, but at best was a mistake in a findihgdact or
conclusion. It was pointed out that if such infatran had been
correct it would have come within the exceptionsid24A(3)(b)
because the applicant would have given such infoomdor the
purposes of the review. The fact that the Tribunade a mistake
about that in its finding or conclusion was saidb&simply part of
its reasoning process and not “information”, caesis with what
the High Court said i$8ZBYR

134. It is not necessary for the purposes of this decisd determine the
extent to whiclSAAPandSZBYRcan be reconciled (although | note
that the High Court inSZBYRwas of the view that what was
established inSAAP was not determinative in the different
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circumstances o6SZBYR Nor is it necessary to determine the
extent to whict5ZEEUis no longer good law.

135. First, it has not been established that informatmnhe effect that
the applicant claimed to be a well-qualified congpunstructor in
his protection visa application was part of thesogafor affirming
the decision under review.

136. There is no such express claim in the protectica @pplication or
accompanying declaration. The applicant told thiéuhal at the
hearing that he used skills obtained from studgnhgchool to obtain
a job at the Institute, where he also studied fioe¢ months after
finishing school. In this context the Tribunal gee at the hearing
whether he was a well-qualified computer instru¢as he was said
to have claimed in his protection visa applicatigiven that he was
only 19 years old and had only done a 3 month lirg®. The
Tribunal was in error in stating that this claimpapred in the
protection visa application. However this was eudal error in the
guestioning at the hearing of no significance sodecision. The
Tribunal did not refer to such a claim in the fings and reasons
part of the decision. Rather it accurately recdrttee claims in the
protection visa application, and contrasted thegbk the claims at
the hearing which it accepted.

137. In these circumstances, whether or not the allegenn to be a
“well-qualified computer instructor” is “informatid, it was not the
reason or part of the reason for affirming the sieci under review.
Section 424A(1) does not apply and hence it is metessary to
consider the operations of the s.424A(3) exception.

138. Further, the Tribunal's mistake in recording whae tapplicant
claimed at the hearing — that he said they beatamdhe screamed,
when in fact he said they beat him ahdy screamed is also not a
matter within s.424A. While this constituted amoerof fact in the
decision, it was not part of the reason for theigsiec such as to
come within s.424A(1). Rather, in considering thipect of the
applicant’'s evidence, what was relevant to the undd was
inconsistency in the applicant’s account as to ivsehe understood
what the police had said to him, despite the faat he also said that
he did not speak Singhalese and also what the Aalbconsidered

SZIMM v Minister for Immigration & Anor [2008] FMC/A34 Reasons for Judgment: Page 44



was his obfuscation when asked how he knew wha there
saying. In such circumstances the factual errathbyTribunal as to
who screamed cannot be said to be part of the me&so the
decision.

139. I note in any event what the High Court stated#BYRat [17] to
the effect that the use of the future conditioradse in s.424A(1)
strongly suggests that the operation of s.424A[l)& to be
determined in advance — and independently — of Tthieunal's
particular reasoning on the facts of the case. tl@ basis this
factual error about a minor aspect of the applisamtal evidence
which would not go to the issue of the credibiliiyhis claim about
detention and mistreatment could not be said td‘daet of the
reason” in s.424A(1). No failure to comply witrd24A(1) is
established on the basis contended for by the apli

Discretion

140. It was contended by counsel for the applicant thladuld the
applicant succeed on either ground, the Tribur@igsideration of
relocation did not provide an alternative independgasis for the
Tribunal decision unaffected by jurisdictional erend hence that
the Court should not exercise its discretion tosefrelief.

141. It is the case that, as counsel for the first radpat contended, the
High Court has reaffirmed the operation of the e¢atmn principle
as an alternative independent basis for a decanonhence a reason
to refuse to grant relief in the exercise of itscdetion. However for
this to be so the Tribunal must have made findihgs the applicant
could reasonably relocate that are unaffected by earor. (See
SZATV v Minister for Immigration and Citizenshgp07] HCA 40
andSZFDV v Minister for Immigration and Citizensh007] HCA
41).

142. The first respondent contended that the relocafiading was
separate and that relief should be refused in #texcese of the
Court’s discretion. It was pointed out that3ZBYRhe High Court
had accepted on the facts of that case that ewebriéach of s.424A
of the Migration Act had occurred, the appellantsuld not
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overcome the Tribunal’s finding that their clainagked the relevant
Convention nexus and hence that the matter was toate the

decision-maker was bound by the governing stamteefuse. On
this basis Gleeson CJ, Gummow, Callinan, HeydonGmhnan JJ
found that relief should be refused in the exeragdhe Court’s

discretion (at [29]). Kirby J also concluded (&4]) that the critical
aspect of the Tribunal's reasons was unimpeached ahy

contravention of s.424A.

143. Thus, it was submitted that the High Court had ptamkthat even if
a breach of s.424A was established, if there wemarste and
unimpeached findings which themselves were sufficte require
the Tribunal to refuse the application then redilebuld be refused in
the exercise of the Court’s discretion. It wasuadythat in this case
the findings on relocation provided such a sepauwstienpeached
basis, because there would be an absence of teetiobjy well-
founded fear where relocation was a possibility.

144. However, as acknowledged by counsel for the respamndt is
necessary to construe the Tribunal’s findings ttermheine whether
the relocation finding did stand alone.

145.  Critically, the Tribunal finding on relocation follved the Tribunal’s
rejection of the applicant’s factual claims as désd above and,
importantly, the adverse credibility findings (inding the
credibility finding based on its lack of satisfaxctithat the applicant
was sent by the Institute to Colombo in order tdphwith
purchasing or that they wanted him to go to Singapwith other
officers). It also found that its rejection of selguent claims, in
particular that the applicant was detained in Cdlorand tortured
for two months from December 200%hgain” went to the matter of
his credibility.

146. The finding on relocation was not a finding madettoa basis that if
the applicant’s claims were accepted he could ressy relocate.
Rather that finding was as follows:

Given all the above, including its earlier findings that the
Applicant has not been detained and tortured by the Sri Lankan
security forces in the past and does not accept that there is real
chance that he would be subjected to serious hanouating to
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persecution for a Convention reason from them, Tthieunal is
also satisfied thaif for any subjective reason the Applicant did
not want to return to live with his mother and srstvho are now
living in a relatives’ place in their village, theme would be able
to live elsewhere in Sri Lanka in safety and withwaving a well-
founded fear of serious harm amounting to perseaufor a
Convention reason. The Tribunal accepts that veelé-educated
young man with IT skills and has not had any difficin finding
a job in the past. And while accepting that thelgant has not
lived in another area of Sri Lanka, and does notehany family
or relatives in Colombo or in the South and does$ speak
Singhalese, the Tribunal is satisfied th&tfor any subjective
reason he fears that at some stage the LTTE may seebrde f
him to co-operate with them or persecute him iflbesnt so he
does not want to return to his home village, themiould be able
to relocate safely to another part of Sri Lankahef choosing in
safety from them, particularly in the governmenttoalled area.
Indeed,given all the above, the Tribunal does not accept that if
the Applicant did relocate elsewhere in Sri Lankaré is a real
chance that the Applicant would be subjected taoserharm
amounting to persecution for a Convention reasdor does it
accept that because he is a Sri Lankan Tamil, heldvoot be
able to satisfactorily explain his presence in Qobw, (or
elsewhere) and would be suspected of having lintkstine LTTE
and, as he claims the Sri Lankan security forcesehbheen
responsible for the persecution he fears, theraaspart of Sri
Lanka he could reasonably be expected to relodadt it safe
from the persecution he feardémphasis added).

147. The Tribunal's finding in relation to relocationmenced‘Given
all the above, including its earlier findings ...t is apparent that it
relied on such prior findings, in particular thhétapplicant had not
been persecuted in Colombo or in a government clbedr area,
which in turn relied on the Tribunal’s findings esthe applicant’s
credit. The Tribunal's finding that the applicamas not a credible
witness was based on its rejection of his claim tlteawas sent to
Colombo to help with purchasing for the Institutedathat the
Institute wanted him to go to Singapore with otlufficers as
“embellished” (although subsequent findings were also said tingo
the matter of his credibility). Indeed, the reltiea finding was in
fact put on the basis that even though the apglibad no well-
founded fear of persecution (because his claimgast harm were
rejected), if he had a subjective fear for any eedse could relocate.
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Further, the finding about the applicant's safety government
controlled areas (such as Colombo) was in part chase the
Tribunal’s rejection of his claims that he had bsent to Colombo
and detained and assaulted there by the policeacéH# cannot be
said to be an independent basis for the decisioraffiected by the
failure to comply with s.425 discussed above.

148. In these circumstances | am not satisfied thaftiminal’s findings
on relocation constitute an alternative independmadis for the
decision unaffected by error such as to warranisadfof relief on
discretionary grounds. The application should émitted to the
Tribunal for reconsideration according to law.

| certify that the preceding one hundred and forty- e|ght (148) paragraphs
areatrue copy of the reasonsfor judgment of Barnes FM

Associate:

Date: 1 February 2008
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