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Lord Justice Richards :

1.

This is the judgment of the court, to which both nbers of the court have
contributed. The claimants are Iragi nationals Wiawe been detained by British
forces in Basra since their arrest in 2003. Theysaispected of involvement in the
murder of two British servicemen in Iraq. They édeen produced before the Iraqi
court, which has issued arrest warrants againgh @ned has made orders authorising
their continued detention. The Iragi High Tribun@the IHT”) has assumed
jurisdiction over the case and has requested heatlaimants be transferred into its
custody with a view to a trial. The defendant Sty of State proposes to transfer
them as requested. The central issue in the pgreseoeedings is whether such a
transfer would be lawful.

The claimants’ case, in outline, is that (i) theg within the jurisdiction of the United
Kingdom for the purposes of article 1 of the Eump€onvention on Human Rights
(“the Convention”) and the Human Rights Act 199&¢' HRA 1998"), so that they
enjoy the full range of Convention rights; (ii) tisfer to the IHT would violate their
Convention rights, and therefore be in breach ®fof.the HRA 1998, because there
are substantial grounds for believing that they iidae at real risk of a flagrantly
unfair trial, of the death penalty, and of tortumeinhuman or degrading treatment
while in custody pending trial and while servingyasustodial sentence, contrary to
articles 2, 3 and 6 of the Convention and artictd protocol no. 13; (iii) the transfer
would be in breach of rules of customary internaiolaw, in particular the
prohibition on torture; and (iv) the transfer wowdtso be in breach of a legitimate
expectation created by what is said to be theesktfolicy of Her Majesty’s
Government not to expose individuals to a real ofsthe death penalty.

The Secretary of State’s case, in outline, is tfiaton the particular facts, the
claimants are not persons within the jurisdictidntltee United Kingdom for the
purposes of article 1 of the Convention and the HRAS8, but are criminal detainees
pursuant to an order of the Iraqi court and heldhgyUnited Kingdom at the request
of Irag as a sovereign state exercising authokrgr @s own nationals; (i) even if the
claimants are within the jurisdiction of the Unitkachgdom, the content of the United
Kingdom’s obligations under the Convention is diiedi by its obligations under
international law, which (subject to exceptionst thie not made out on the evidence)
require it to transfer the claimants to the IHTi) @ven if the claimants are within the
jurisdiction of the United Kingdom and the Unitedngdom’s obligations are not
gualified as in (ii) above, the evidence does mtatdish that transfer of the claimants
to the IHT would give rise in fact to a breach leéit Convention rights; and (iv) such
transfer would not be in breach of customary iragamal law or of any legitimate
expectation arising out of the policy of Her MajestGovernment in relation to the
death sentence.

The claims also have historic elements to thentha it is alleged that the claimants’
detention has been unlawful and that in the coafgethey have been subjected to
violations of articles 3, 8 and 9 of the ConventidBut the effect of directions given
in the course of the proceedings is that we areemed at present only with the
issues arising out of the proposed transfer, dsedtabove.

The resolution of the legal dispute concerning pheposed transfer is a matter of
considerable urgency, since the UN mandate foptasence of British forces in Iraq



is due to expire at the end of this year and tigallposition thereafter is uncertain.
The Secretary of State has given an undertakingoniansfer the claimants until the

decision of this court on the substantive meritghef transfer issue; but he has not
given, and says that he cannot give, any undedakihat go beyond 31 December
2008. We have therefore had less opportunity &ibdration than we would have

wished in producing our judgment since the heaaind the receipt of further written

evidence and written submissions in the two weékes the hearing.

The need for such further evidence and submissawaose out of the last-minute
service of certain evidence by the Secretary ofeStan view of the urgency of the
case, we refused the claimants’ request for aruaciient but, in order to ensure that
the claimants were not prejudiced, we made prowistw the service of additional
material after the hearing if necessary and leenophe possibility of a further
hearing. In the event, we are satisfied that #se= can be dealt with properly without
a further hearing but we have of course taken thditianal written material into
account in reaching our conclusions.

The late service of evidence by the Secretary afeSivas a matter of concern to
Owen J when he dealt with certain case managerssunts at a pre-trial hearing on 6
November 2008. In addition to laying down a tintdgafor the service of further
evidence, he directed the Secretary of State teigrathe court with a full written
explanation of the delay that had occurred in sgra letter dated 21 October 2008
from the President of the IHT which was highly y&let to the death penalty issue
(see paras 153-154 below). We have consideredSéueetary of State’s written
response; and, whilst the existence of the Presgdatter was not revealed to the
court or the claimants with the speed and frankitessought to have applied, we are
satisfied that there was no deliberate concealmedtagging of feet. Moreover the
Secretary of State has not been alone in servirdgese late. The conduct of the
parties in that regard can be taken into accouaninorder for costs but does not call
for further consideration in this judgment.

The factual and legal background

The overall constitutional position

8.

The invasion of Iraq by coalition forces began dhMarch 2003. Major combat
operations ceased at the beginning of May 2003,thedJnited States of America
and the United Kingdom thereafter became occuppiogers. The British forces

deployed in Iraq formed part of the Multi-Natiorabrce there (“the MNF”). The

Coalition Provisional Authority (“the CPA”) was adllished to exercise most of the
powers of government during the occupation.

On 22 May 2003 the UN Security Council adopted Resm 1483 (“UNSCR
1483"), whichinter alia affirmed the sovereignty and territorial integrivy Iraq,
called upon the CPA to promote the welfare of tlagjilpeople through the effective
administration of the territory, and supported tloemation of an Iraqi interim
administration. The resolution, in common with tla¢er resolutions referred to
below, was adopted by the Security Council actindem Chapter VII of the Charter
of the United Nations and was based on a decisianthe security situation in Iraq
constituted a threat to international peace andriggc



10.

11.

12.

13.

14.

July 2003 saw the establishment of a Governing Cowf Iraq (“the IGC”).
UNSCR 1511, adopted on 16 October 2003, unders¢beetemporary nature of the
CPA’s role; determined that the IGC and its minist@ere the principal bodies of the
Iragi interim administration which embodied the smignty of the State of Iraq
during the transitional period until an internaady recognised, representative
government was established and assumed the rebjitiesi of the CPA; called upon
the CPA to return governing responsibilities anthatities to the people of Iraq as
soon as practicable; and invited the IGC to prodaudenetable and programme for
the drafting of a new constitution for Iraq and tbe holding of democratic elections
under that constitution. It authorised the MNFtaie all necessary measures to
contribute to the maintenance of security and Btgbin Irag, and provided that the
requirements and mission of the MNF would be ree@within one year of the date
of the resolution and that in any case the manafatiee MNF was to expire upon the
completion of the political process to which theai@tion had previously referred.

On 8 March 2004 the IGC promulgated the Law of Adistration for the State of
Iraq for the Transitional Period (known as the Braonal Administrative Law or
“the TAL”). This provided a temporary legal framesk for the government of Iraq
for the transitional period which was due to comogeby 30 June 2004 with the
establishment of an interim Iraqi government (“théerim Government”) and the
dissolution of the CPA. Article 26 of the TAL magevision for the laws in force in
Irag at the time of that change to continue in atfienless rescinded or amended by
the Interim Government, and specifically for thewvs$a regulations, orders and
directives issued by the CPA to remain in forceilurgscinded or amended by
legislation duly enacted and having the force of. la

Further provision for the new regime was made inSAQIR 1546, adopted on 8 June
2004. The resolution endorsed “the formation gbaereign Interim Government of
Irag ... which will assume full responsibility andtharity by 30 June 2004 for
governing Irag” (article 1) and welcomed “that,calsy 30 June 2004, the occupation
will end and [the CPA] will cease to exist, and ttieaq will reassert its full
sovereignty” (article 2). It noted that the presef the MNF was at the request of
the incoming Interim Government (as set out in €gpondence between the Iraqi
Prime Minister and the US Secretary of State arshetce the resolution) and
reaffrmed the authorisation for the MNF, with aotity to take all necessary
measures to contribute to the maintenance of sgand stability in Iraq. Provision
was again made for the mandate for the MNF to bewed within 12 months and to
expire upon completion of the political processviesly referred to.

The transfer of full authority from the CPA to theterim Government, and the
dissolution of the CPA, in fact took place on 28&2004. This marked the end of
the period of occupation. Since that date the Malk] therefore the British forces
forming part of the MNF, have remained in Irag pawst to requests by the Iraqi
Government and continued authorisations from theSéNurity Council as set out in
a series of further resolutions: see UNSCR 1633 Mbvember 2005, UNSCR 1723
of 28 November 2006, UNSCR 1790 of 18 December 2007

In April 2005 the Interim Government was replaceg the Iragi Transitional
Government, which was established following elewidhat took place in January
2005.



15.

On 20 May 2006 the Transitional Government wasaegd by a Government of
National Unity, which is still in place. On thernsa date there came into force the
Iragi Constitution, which superseded the TAL.

Arrangementsrelating to arrest, detention and trial

16.

17.

18.

At all material times the MNF has had a mandateeuride relevant UN Security
Council resolutions to take all necessary meadaresntribute to the maintenance of
security and stability in Iraq.

During the period of occupation, provision was mhgeCPA Regulation No.1 for the
Administrator to issue binding regulations and osdand also to issue memoranda in
relation to the interpretation and application oy aegulation and order. CPA Order
No.7 related to the Penal Code. CPA Memorandum3,Nof 18 June 2003,
implemented it by establishing procedures for apglriminal law in Iraq. It made
provisioninter alia for the standards that were to apply, consistenitly the Fourth
Geneva Convention, to (a) “all persons who areidethby Coalition Forces when
necessary for imperative reasons of security” (egmy referred to as “security
internees”), and (b) “all persons who are detaibgdCoalition Forces solely in
relation to allegations of criminal acts and whe aot security internees” (a category
referred to as “criminal detainees”).

A revised version of the memorandum was issued/alue 2004, so as to reflect the
change in constitutional position due to come igffect on 28 June (see paras 11-12
above). CPA Memorandum No.3 (Revised) made prawign sections 5 and 6 for
criminal detainees and security detainees, inclyithe following:

“Section 5: Criminal Detentions

(1) A national continent of the MNF shall have thght to
apprehend persons who are suspected of having dtedmi
criminal acts and are not considered security n&es
(hereinafter ‘criminal detainees’) who shall be tiea over to
Iragi authorities as soon as reasonably practicaBlenational
contingent of the MNF may retain criminal detainei@s
facilities that it maintains at the request of #ppropriate Iraqi
authorities based on security or capacity consiamera Where
such criminal detainees are retained in the detetéicilities of
a national contingent of the MNF the following stards will

apply ....

(2) Where any criminal detainee held by a natiamatingent
of the MNF is subsequently transferred to an Ir@qurt, a
failure to comply with these procedures shall nonhstitute
grounds for any legal remedy or negation of pracbss any
period spent in detention awaiting trial or punigminshall be
deducted from any period of imprisonment imposed.

Section 6: MNF Security Internee Process




19.

20.

(1) Any person who is detained by a national cg@nt of the
MNF for imperative reasons of security in accoraandth the
mandate set out in UNSCR 1546 (hereinafter ‘segurit
internees’) shall, if he is held for a period longgan 72 hours,
be entitled to have a review of the decision termthim.

(9) If a person is subsequently determined to baiminal

detainee following a review of his or her statusfalowing

the commission of a crime while in internment, gegiod that
person has spent in internment will not count wibkpect to
the period set out in Section 5(2) herein ....”

CPA Memorandum No.3 (Revised) was evidently enwdags continuing in force
after 28 July 2004 by virtue of article 26 of thAlT(see para 11 above). In our view
that was a correct assessment of the effect @l@6. There is an issue between the
parties as to whether the memorandum continue@rt@in in force once the TAL
was superseded by the Iragi Constitution on 20 R36: the claimants contend that
the memorandum does not meet the requirementseoCémstitution and is invalid.
Although the evidence before the court includesodybof material directed to that
issue, we think it unnecessary to resolve the igswder to reach a conclusion on
the lawfulness of the proposed transfer of thextdauts into the custody of the IHT.

On 8 November 2004 a Memorandum of Understandiggrding criminal suspects
(“the MoU”) was entered into between the UK conéng of the MNF and the

Ministries of Justice and Interior of Iraq (colleelly referred to as the Participants).
The preamble to the MoU recited the authority & WK national contingent of the

MNF, in accordance with the mandate conferred bySGR 1546, to intern persons
for imperative reasons of security, and the powearational contingents of the MNF,

in accordance with CPA Memorandum No.3 (Revised)apprehend persons who
were suspected of committing criminal acts. Ibadsated that “[w]hereas Iraq is
developing its own custodial capacity with the amh being able to confine all

criminal suspects in its own facilities, it may,tlre meantime, request the MNF-I to
confine persons who are suspected of having comudnittiminal acts in safe and
secure detention facilities, subject to securityl aapacity considerations”. The
substantive provisions of the MoU included thedwaling:

“Section 1: Purpose and Scope

This Memorandum of Understanding (MOU) sets out the
authorities and responsibilities in relation tomdnal suspects.
For the purpose of this MOU, ‘criminal suspect®:ar

(c) individuals who are suspected of having conmadittriminal
acts who are held at the request of the Iraqi aitibs.

Section 2: Authorities and Responsibilities Geligra




1. The Interim Iragi Government (and any succgdsas legal
authority over all criminal suspects who have bestered to
stand trial and who are waiting trial in the phgsicustody of
UK MNF-I in accordance with the terms of this Memodum
of Understanding (MOU).

2. The UK MNF-I has a discretion whether to accepy
particular criminal suspect into its physical custoand
whether to continue to provide custody for a suspdm is in
its physical custody at the time this MOU comes inperation
or who, at any time in the future, comes into iistody.

Section 3: Authorities and Responsibilities in ftiela to
individual criminal suspects

1. In relation to any criminal suspect being helthe physical
custody of the UK MNF-I, the MOJ will:

(@) provide UK MNF-1 with a written request for shi
delivery up to attend a court appearance or for atimer

purpose connected with the criminal process andgivié as

much advance notice of the proposed date whenrédsepce
of the suspect is required as is practicable.

4. In relation to any criminal suspect transfenedhe MOI or
the MOJ by UK MNF-I from its detention facilitiethe MOJ
and the MOI, as the case may be, will:

(@) inform UK MNF-I before releasing any individuahd
will comply with any request by UK MNF-I that UK M~
should reassume custody if,

() the individual is wanted for prosecution by astgite
that has contributed forces to the MNF for breaalfes
the laws and customs of war, or

(i) the internment of the individual is necessdoy
imperative reasons of security,

in which case UK MNF-I will assume custody of that
individual after consultation between the Partioigato
reach an agreed solution.

(c) provide an assurance that during any tempaqgpanods
when a suspect is in the hands of the Iragi autbseri
whether at the UK MNF-I's detention facility or elshere
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and at any time following the transfer of a susgectraqi
facilities,

() the suspect will be treated humanely and woll be
subject to torture or to cruel, inhuman or degrgdin
treatment or punishment; and

(ii) the requirements of CPA Orders with respeatde
operation with and reasonable access to be provaled
the Iragi Ombudsman for Penal and Detention Matters
and the International Committee of the Red Crosk wi
be adhered to.

5. If UK MNF-I decides that it is no longer prepdrto provide
custody facilities for a particular suspect, itlslgave notice of
this decision to the MOJ as soon as possible tblerthe MOJ
to make other arrangements for the custody ofgshgpect if it
so wishes. The MOJ will then notify the UK MNF-f the

arrangements it has made or alternatively will ¢gate that the
suspect should be released. UK MNF-I will then itsebest
endeavours to enable any such alternative arrangsnie@ be
put in place.”

It is also relevant to note that UNSCR 1790, whgohtains the current mandate for
the MNF in Irag, has annexed to it a letter frora #rime Minister of Iraq to the
President of the Security Council whittter alia refers to the importance for Iraq of
being treated as an independent and fully soverstigge, and identifies as a relevant
objective that “the Government of Iraq will be respible for arrest, detention and
imprisonment tasks” and that when those tasksaréed out by the MNF “there will
be maximum levels of coordination, cooperation amderstanding with the
Government of Iraq”.

The arrest and detention of the claimants

22.

23.

The claimants are Sunni Arabs who held full-timstpan the Ba’ath Party under the
regime of Saddam Hussein. The party had eightsrapkesident (Saddam Hussein),
leadership member, office member, general secretargnch member, division
member, comradeship member, and normal member firBhelaimant’s evidence is
that he joined the party in 1969, at the age of H& became a normal member in
1981, a comradeship member in 1988 and a divisiemiper in 1991. In 1996 he
became the branch member of the Al-Zubair brareghgnting to the general secretary
of the branch. This was a full-time post, so heegap his previous employment as an
educational supervisor.

The second claimant’s evidence is that he joinedpérty in 1968, at the age of 18.
He became a normal member in 1976 and was alsohéieman of the Basra Iraqi

Youth Union (a branch of the national party). Hedéme a comradeship member in
1986, a division member in 1991 and a branch menmb&995. In 2001 he became
the general secretary of the Al-Zubair branch. sTWas the highest rank in the
province of Al-Zubair and was a full-time post, $® gave up his previous

employment as a head teacher.



24,

25.

26.

27.

28.

29.

Neither claimant asserts any involvement in thatamy activities of the party, but
they both say that they were comradeship membetheoparty at the time of the
suppression of the 1991 Shia uprising in Basra.

The claimants were arrested on 30 April 2003 andi@tember 2003 respectively by
British forces in Basra. They were each taken tdetention facility where they
remained until 15 December 2003: we are told thate is a dispute as to whether
that facility was run by US forces. They were themsferred to a British-run facility
known as the Divisional Temporary Detention FagilitOn 20 April 2007 they were
moved to the Divisional Internment Facility at Bagnternational Airport, where they
remain today.

They were detained originally as security interneekheir notices of internment

stated that they were suspected of being seniorbaesmof the Ba'ath Party under the
former regime and of orchestrating anti-MNF violeray former regime elements,
and that it was believed that if they were releadbeg would represent an imperative
threat to security.

The position changed, however, as a result of aesiigation carried out by the
Special Investigations Branch (“the SIB”) of they@bMilitary Police into the deaths
of two British servicemen, SSgt Cullingworth andr $yisopp, both of 33 Engineer
Regiment EOD, who were ambushed in southern Iradrdy militia forces on or
around 23 March 2003, were seriously injured, takaptive, and subsequently
murdered while in the custody of the regime thenpawer in Irag. Following
completion of the SIB’s initial investigations, tlvase was referred to the Central
Criminal Court of Iraq (“the CCCI”) in September@D A case conference took
place at which an investigative judge acceptedttiexe were sufficient prospects of a
successful prosecution to warrant a trial of the thaimants, but there was doubt as
to the appropriate court for the hearing of theecas Further investigations were
carried out by the SIB, which included interviewitige claimants in October 2004,
when they were informed that they were suspectedwaiivement in the murder of
the two British servicemen.

On 16 December 2005 the case was formally refdyyeithe British liaison officer to
the chief investigative judge of the CCCI. He tdbk view that the case was within
the jurisdiction of the Basra criminal court, toialinthe case file was forwarded. On
12 April 2006 a British officer appeared before #pecial investigative panel of the
Basra criminal court to make a statement of compliai respect of the deaths of the
two British servicemen. On 18 May 2006, pursuama request from the judges, the
two claimants were produced before the specialsiiyative panel to give evidence
in response to the complaint. They had not rethiagvyers despite having been
given an opportunity to do so, but a court-appairitavyer was located for them at
their request. They were presented with the dighe evidence against them, but
they denied the allegations. An arrest warrant vgased against each of them
pursuant to Article 406 of the Iraqi Penal Codeaj an order was made authorising
their continued detention by the UK contingenthad MNF.

In the light of the court hearing and orders make,decision was taken by the British
forces on 21 May 2006 to reclassify the claimanith veffect from 18 May as
criminal detainees, held on the authority of thertaather than as security internees;



30.

31.

though it does not appear to have been until Auga86 that the claimants were
informed by letter of this reclassification.

The Basra criminal court, having begun its own stigation into the case,
subsequently decided that the case should be éraedfto the IHT because the
alleged offences constituted war crimes fallingwmtthe jurisdiction of the IHT. The
claimants challenged the decision to transfer #se dut were unsuccessful. That the
case falls within the jurisdiction of the IHT hasie been determined by the IHT
itself and is no longer in issue in the presenteealings.

On 27 December 2007 the IHT formally requested tihatBritish forces transfer the
claimants into the custody of the court. That exjlhas been repeated on a number
of occasions. The Secretary of State has made ttladthe only reason why the
request has not been complied with to date is xistesce of the proceedings in this
court.

Jurisdiction and the application of the Conventionand the HRA 1998

Thelegal framework under the Convention and the HRA 1998

Introduction

32.

33.

It was established by the decision of the Houskanfls inR (Al-Skeini) v Secretary
of State for Defencf2008] 1 AC 153 that s.6 of the HRA 1998 appliesatpublic
authority acting outside the territory of the Udit€ingdom but within the jurisdiction
of the United Kingdom within the meaning of artidleof the Convention. Article 1
provides that contracting states shall secure éoyewe “within their jurisdiction” the
rights and freedoms defined in the Convention.

The House of Lords also made clear AkSkeinithat in determining whether a
situation falls within the jurisdiction of a stafer the purposes of article 1, the
national court should be guided by the decisiothefStrasbourg court iBankovic v
Belgium(2001) 11 BHRC 435.

Bankovic v Belgium

34.

35.

The applicants ilBBankovicwere citizens of the Federal Republic of Yugoslavie
were injured, or whose relatives were killed, wreebuilding was hit by a missile
during air strikes by NATO forces on the territasf Yugoslavia. The issue was
whether the applicants and their deceased relatwese within the article 1
jurisdiction of the respondent NATO states. Atgp8#4 of the judgment of the Grand
Chamber the court noted that the real connectiawdsn the applicants and the
respondent states was the impugned act which, wedecided, was performed or
had effects outside the territory of those statds.considered that the essential
guestion to be examined was whether the applicardgheir deceased relatives were,
as a result of that extra-territorial act, capaifiéalling within the jurisdiction of the
respondent states.

The court emphasised the role of the rules of magonal law in the interpretation of
the Convention, statingter alia that “[tlhe court must also take into account any
relevant rules of international law when examiniggestions concerning its



jurisdiction and, consequently, determine stat@arsibility in conformity with the

governing principles of international law, althoughmust remain mindful of the
convention’s special character as a human riglgatytt (para 57): it should be
interpreted as far as possible in conformity witheo principles of international law
of which it formed part. The judgment continued:

“59. As to the ‘ordinary meaning’ of the relevdatm in art 1
of the convention, the court is satisfied thatpfrthe standpoint
of public international law, the jurisdictional cpetence of a
state is primarily territorial. While internatidniaw does not
exclude a state’s exercise of jurisdiction extraiiially, the

suggested bases of such jurisdiction (includingonatity, flag,

diplomatic and consular relations, effect, protatti passive
personality and universality) are, as a genera, rdéfined and
limited by the sovereign territorial rights of tleher relevant
states ....

60. Accordingly, for example, a state’s competetiocexercise
jurisdiction over its own nationals abroad is sulnoate to that
state’s and other states’ territorial competence In.addition,

a state may not actually exercise jurisdiction loa territory of

another without the latter’s consent, invitationasruiescence,
unless the former is an occupying state in whicdedacan be
found to exercise jurisdiction in that territory,l@ast in certain
respects ....

61. The court is of the view, therefore, that artof the
convention must be considered to reflect this @dinand
essentially territorial notion of jurisdiction, @&h bases of
jurisdiction being exceptional and requiring spepiatification
in the particular circumstances of each case ...."

36. As to the circumstances in which extra-territoaats are recognised as constituting
an exercise of jurisdiction, the court said this:

“67. In keeping with the essentially territoriabtion of
jurisdiction, the court has accepted only in exce@t cases
that acts of the contracting states performed, radyrcing
effects, outside their territories can constitute exercise of
jurisdiction by them within the meaning of art 1 dfe
convention.

68. Reference has been made in the court's caseak an
example of jurisdiction ‘not restricted to the woatal territory’

of the respondent state,.to situations where the extradition or
expulsion of a person by a contracting state mag gse to an
issue under arts 2 and/or 3 (or, exceptionally,eunarts 5
and/or 6) and hence engage the responsibilityaifdtate under
the convention$oering v UK[1989] ECHR 14038/88 at para
91...).



However, the court notes that liability is incuri@edsuch cases
by an action of the respondent state concerningrsop while
he or she is on its territory, clearly within itsrigdiction, and
that such cases do not concern the actual exestiaestate’s
competence or jurisdiction abroad ....

69. In addition, a further example notedLioizidou v Turkey
(preliminary objections) (1995) 20 EHRR 99 at p&&awas
Drozd v Franceg(1992) 14 EHRR 745 where, citing a number
of admissibility decisions by the Commission, theurt
accepted that the responsibility of the contractipayties
(France and Spain) could, in principle, be engagsthuse of
acts of their authorities (judges) which produc#dats or were
performed outside their own territory .... In thase, the
impugned acts could not, in the circumstances,tiodated to
the respondent states because the judges in questice not
acting in their capacity as French or Spanish jedged as the
Andorran courts functioned independently of thepoesient
states.

70. Moreover, inLoizidou v Turkey... the court found that,
bearing in mind the object and purpose of the cotioe, the
responsibility of a contracting party was capabfe being
engaged when, as a consequence of military ackaoviu| or
unlawful) it exercised effective control of an areatside its
national territory. The obligation to secure, urtls an area, the
convention rights and freedoms was found to defiioe the
fact of such control whether it was exercised diye¢hrough
the respondent state’s armed forces, or throughbardinate
local administration. The court concluded that #wts of
which the applicant complained were capable ofriglvithin
Turkish jurisdiction within the meaning of art 1 dhe
convention ....

71. In sum, the case law of the court demonstrttas its
recognition of the exercise of extra-territoriatiggaliction by a
contracting state is exceptional: it has done swrwthe
respondent state, through the effective controthef relevant
territory and its inhabitants abroad as a consempienmilitary
occupation or through the consent, invitation oguaescence
of the government of that territory, exercisesoalsome of the
public powers normally to be exercised by that gonesnt.

73. Additionally, the court notes that other retsgd
instances of the extra-territorial exercise of gdiction by a
state include cases involving the activities ofdiglomatic or
consular agents abroad and on board craft and Isesse
registered in, or flying the flag of, that statk these specific
situations, customary international law and treptgvisions



37.

have recognised the extra-territorial exerciseuogiction by
the relevant state.”

Applying those principles, the court Bankovicwas not satisfied that the applicants
and their deceased relatives were capable of comitign the jurisdiction of the
respondent states on account of the extra-tealtadt in question.

R (Al-Skeini) v Secretary of State for Defence

38.

39.

40.

In Al-Skeini(cited above) the claimants were relatives ofilcglians who had been
killed by, or in the course of action taken by, tBh forces during the period of
occupation of Iraq prior to the assumption of autlidoy the Interim Government.
The relatives of the first five claimants had besfiot in armed incidents involving
British forces. The sixth claimant’s son, Mr BaNwusa, had been arrested by
British forces but had died, as a result of beatiagthe hands of British soldiers,
while in detention following his arrest. It wasldheoy the Divisional Court and
confirmed on appeal that the relatives of the fingt claimants had not been within
the jurisdiction of the United Kingdom for the poges of article 1. The finding in
relation to them, which turned essentially on wkette British forces had effective
control of the territory at the time of the deatisspot material to the present case. Mr
Mousa, on the other hand, was found to have bedmnnihe jurisdiction of the
United Kingdom at the time of his death. His positis highly material to the
present case and is considered further below.

The judgment of the Divisional Court, [2007] QB 14tates at paras 286-287 that Mr
Mousa met his death while in custody at a Britishtany base. We were given more
precise information by counsel for the presentnaéaits, on the basis of the transcript
of the later court-martial proceedings. We werlg tinat Mr Mousa was in fact
detained at a Temporary Detention Facility in auskésl toilet block in a partly
destroyed hotel (formerly the Ba'ath Party headmus)y requisitioned by British
forces.

The basis on which the Divisional Court found Mr Bda to have been within the
jurisdiction of the United Kingdom was that “it mt at all straining the examples of
extraterritorial jurisdiction discussed in the gmudence considered above to hold
that a British military prison, operating in Iragtivthe consent of the Iraqgi sovereign
authorities, and containing arrested suspectss faithin even a narrowly limited
exception exemplified by embassies, consulateselesand aircraft, and iHess v
United Kingdon®? DR 72, a prison” and that “[w]e can see no reasanternational
law considerations, nor in principle, why in sugfcemstances the United Kingdom
should not be answerable to a complaint, otheraiBrissible, brought under articles
2 and/or 3 of the Convention” (para 287). Thenegiee to the British military prison
operating “with the consent of the Iraqi sovereaythorities” was in fact mistaken,
since at the material time Iraq was under occupadiod did not have any sovereign
authorities of its own. But following the DivisiahCourt’s decision, the Secretary of
State conceded in the Court of Appeal and the Hofideords that Mr Mousa had
been within the jurisdiction of the United Kingddor the purposes of article 1, on
the basis that he had been killed by British trompgen held as a prisoner in a British
military detention unit. The concession was alsdagsed by the House of Lords, as
appears most clearly in the opinion of Lord BrownEaton-under-Heywood, who
said at para 132:
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“... | for my part would recognise the UK's jurisdich over
Mr Mousa only on the narrow basis found establishgdhe
Divisional Court, essentially by analogy with thdraterritorial
exception made for embassies (an analogy recogn@sedn
Hess v United Kingdon{1975) 2 DR 72, a commission
decision in the context of a foreign prison whicadhitself
referred to the embas3yv Federal Republic of Germaxiy

Lord Brown’s reference to the exception for embasgicks up earlier passages in his
opinion. At para 109(4)(ii) he had referred to theeption identified in para 73 of
the judgment irBankovic(quoted above). At para 122 he expanded on Rtapdion

as follows:

“The cases involving the activities of embassied emnsulates

. themselves subdivide into essentially two sulegaties,
those concerning nationals of the respondent statethose
concerning foreign nationals. The former includases likeX
v Federal Republic of German{1965) 8 Yearbook of the
European Convention on Human Rights 158 nd United
Kingdom(1977) 12 DR 73; the latter cases likev Denmark
(1992) 73 DR 193 an® (B) v Secretary of State for Foreign
and Commonwealth Affaif2005] QB 643 ....”

That last reference, tB (B) v Secretary of State for Foreign and Commaiftve
Affairs, is one of some importance, and we will consitiat tase in a moment.

R (Al-Jedda) v Secretary of State for Defence

42.
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R (Al-Jedda) v Secretary of State for Defef@@08] 1 AC 332 was another case
concerning detention of a person by British forcedraq. The claimant had dual
Iragi and British nationality. He was arrestedW$ forces in Iraq in October 2004,
was handed over to British forces and was thenirdstaat a Divisional Temporary
Detention Facility operated by British forces insBa He was detained as a security
internee and had not been charged with any offenck. was conceded by the
Secretary of State, on the same basis ahl-tBkeinj that the claimant, as a person
detained in a British military detention centrd| fethin the jurisdiction of the United
Kingdom (see the judgment of the Divisional Cour{z905] EWHC 1809 (Admin),
para 25). The claimant contended that his detemnti@s in breach of article 5.

By the time the case reached the House of Lor@se tivere two main issues, both of
which arose out of the mandate conferred on the MMRUNSCR 1546 and later
resolutions. The first issue was whether the astmf the UK contingent of the MNF
were attributable to the United Nations rather tharthe United Kingdom. The
House of Lords held that they were attributablé¢hi® United Kingdom. The second
issue arose out of article 103 of the UN Chartdrictv provides that in the event of a
conflict between the obligations of members of theted Nations under the Charter
and their obligations under any other internaticagrieement, their obligations under
the Charter shall prevail. The Secretary of Ssaseument was that the UN Security
Council resolutions obliged the United Kingdom teekeise its power of detention
thereunder where necessary for imperative reasbssaurity in Iraq, and that that
obligation prevailed over the United Kingdom’s gatiions under article 5. The



House of Lords, in common with the courts belowcepted that argument. Lord
Bingham of Cornhill expressed his conclusion onigisee in this way:

“Thus there is a clash between on the one handvarpor duty
to detain exercisable on the express authorityhef Security
Council and, on the other, a fundamental humart agich the
UK has undertaken to secure to those (like the e within

its jurisdiction. How are these to be reconciléb®ere is in my
opinion only one way in which they can be recontiley

ruling that the UK may lawfully, where it is necasg for

imperative reasons of security, exercise the powedetain
authorised by UNSCR 1546 and successive resolytibas
must ensure that the detainee’s rights under arichre not
infringed to any greater extent that is inherent Sach
detention.”

Non-refoulement: the principle in Soering v Unitédgdom

44,
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Before returning t&R (B) v Secretary of State for Foreign and Commaittivédffairs
we should explain the general position that applieder the Convention where a
person resists removal from a contracting statterground that he will be treated in
the receiving state in a manner proscribed by thwv€ntion.

The issue inSoering v United Kingdon(1989) 11 EHRR 439vas whether the
applicant could rely on article 3 to resist exttih from the United Kingdom to the
United States of America to face trial on a chasfeurder which would give rise to
a real risk of the death sentence and hence of sexpoto the “death row
phenomenon”. The Strasbourg court held that articbf the Convention “cannot be
read as justifying a general obligation to the @ffbat notwithstanding its extradition
obligations, a Contracting State may not surrersiemdividual unless satisfied that
the conditions awaiting him in the country of deation are fully in accord with each
of the safeguards of the Convention” (para 86).t #e court had regard to the
special character of the Convention as a treatytler collective enforcement of
human rights and fundamental freedoms, and toatiettat article 3 enshrines one of
the fundamental values of the democratic societiaking up the Council of Europe
and is to be found in similar terms in other intgronal instruments and is generally
recognised as an internationally accepted stand#rdeferred to the abhorrence of
torture and said that it would hardly be compatiblth the underlying values of the
Convention for a contracting state knowingly torsnder a fugitive to another state
where there were substantial grounds for beliewtrag he would be in danger of
being subjected to torture, however heinous theneriallegedly committed.
Extradition in such circumstances would plainly bentrary to the spirit and
intendment of article 3; and that inherent obligatnot to extradite also extended to
cases in which the fugitive would be faced in theeiving State by a real risk of
exposure to inhuman or degrading treatment or pumsit proscribed by article 3.
Thus the court stated at para 91:

“In sum, the decision by a Contracting State toraglite a
fugitive may give rise to an issue under ArticleaBd hence
engage the responsibility of that State under tbav€ntion,
where substantial grounds have been shown forviegjethat
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the person concerned, if extradited, faces a tisklaf being
subjected to torture or to inhuman or degradingtinent or
punishment in the requesting country.”

The principle inSoeringhas also been held to apply, with appropriate natibns,

in respect of other articles of the ConventionugmR (Ullah) v Special Adjudicator
[2004] 2 AC 323 the House of Lords held that agscbther than article 3 could in
principle be engaged in relation to removal of awlividual from the United
Kingdom, but that the threshold of success in suchse was a very high one. Lord
Bingham of Cornhill summarised the position asdat at para 24:

“While the Strasbourg jurisprudence does not peleliance
on articles other than article 3 as a ground fasistang
extradition or expulsion, it makes it quite clehatt successful
reliance demands presentation of a very strong ciaiseslation
to article 3, it is necessary to show strong grauiad believing
that the person, if returned, faces a real riskedhg subjected
to torture or to inhuman or degrading treatmenpumishment:
Soering para 91 .... IDehwari[29 EHRR CD 74], para 61.
the Commission doubted whether a real risk was gmdo
resist removal under article 2, suggesting thatltiss of life
must be shown to be a ‘near certainty’. Whereangle is
placed on article 6 it must be shown that a petsmsuffered
or risks suffering a flagrant denial of a fair triia the receiving
state: Soering para 113 .... Successful reliance on article 5
would have to meet no less exacting a test. Té¢ledésuccess
of applicants relying on articles 2, 5 and 6 befdhe
Strasbourg court highlights the difficulty of mengi the
stringent test which the court imposes. This difty will not
be less where reliance is placed on articles ssci® ar 9,
which provide for the striking of a balance betwées right of
the individual and the wider interests of the comityueven in
a case where a serious interference is shown ....”

This approach was followed and further explainedEM (Lebanon) v Secretary of
State for the Home Departme2008] UKHL 64, [2008] 3 WLR 931 (see, further,
para 100 below, where we discuss what is requimeatder to establish a “flagrant”
breach of the principles guaranteed by article 6).

R (B) v Secretary of State for Foreign and Commaitivé\ffairs

47.

With that introduction we can return 8 (B) v Secretary of State for Foreign and
Commonwealth Affairgcited above). The case is important because ef th
gualification it appears to place on the applicataf the Soeringprinciple where
other obligations of public international law areplay. The applicants in the case
were children who had arrived with other membersheir family in Australia and
claimed asylum. They were held in a detentionreemhere conditions gave rise to
serious concern. They escaped and subsequensignteel themselves at the British
consulate in Melbourne and requested asylum. Titralian authorities informed
the consular officials that they wanted the applisareturned to their care. The
officials made clear to the applicants that theylldanot be permitted to remain in the
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consulate and that the United Kingdom would nog¢nvene in the consideration of
their case by the Australian authorities. They evéold that unless they left
voluntarily some other way would be found to retutrem to the Australian

authorities. They then left of their own accordt brought an application for judicial
review of the decision not to permit them to remiairthe consulate, on the ground
that the decision exposed them to the risk of tneat contrary to articles 3 and 5 of
the Convention by reason of their return to thedigbdn centre.

The judgment of the Court of Appeal, given by LéMdllips of Worth Matravers MR,
examined the Strasbourg case-law and identified eleeptional jurisdiction
recognised inBankovicin relation to “the activities of its diplomatic aronsular
agents abroad” as the relevant category of extraeseal jurisdiction. Whether the
activities of the consular officials brought thephpants within the jurisdiction of the
United Kingdom for the purposes of article 1 reqdiconsideration of the nature of
the jurisdiction that diplomatic and consular ageoit the sending state can exercise
in the receiving state. Having examined that isthes court stated, at para 66:

“We are content to assume (without reaching a pesit
conclusion on the point) that while in the conseldhe
applicants were sufficiently within the authoriti/tbe consular
staff to be subject to the jurisdiction of the Wwitkingdom for
the purpose of article 1 ....”

The court then held, in a ruling subsequently comdid by the House of Lords M-
Skeinj that the HRA 1998 applied to the extent of thetéthKingdom’s jurisdiction
for the purposes of article 1. It then turned emsider whether the actions of the
consular officials infringed the applicants’ Contien rights. The judgment noted
that the court was concerned with “a claim thatatvesular officials were required by
the Convention to permit the applicants to remaiithiw the protection of the
consulate because requiring them to leave wouldsxpghem to the risk that the
Australian authorities would treat them in a manmeonsistent with the rights
recognised by the Convention” (para 80). It refdrto theSoeringprinciple and
continued:

“83. ... Does the principle irSoering apply to the act of
expelling fugitives from consular premises andsaf what is
the extent of the risk that the fugitives must &eirig before the
principle comes into play?

84. In a case such &veringthe contracting state commits no
breach of international law by permitting an indival to
remain within its territorial jurisdiction rathehdan removing
him to another state. The same is not necesdandywhere a
state permits an individual to remain within theelgér of
consular premises rather than requiring him to dea#t does
not seem to us that the Convention can requiresstiat give
refuge to fugitives within consular premises ifdo so would
violate international law. So to hold would befumdamental
conflict with the importance that the Grand Chamakached
in Bankovic's case ... to principles of international law.
Furthermore, there must be an implication that gatiions
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under a Convention are to be interpreted, so faoasible, in a
manner that accords with international law ...."

The court considered what public international fead to say about the right to afford
“diplomatic asylum”. Its conclusion was expresssdollows:

“88. We have concluded that, if tls®eringapproach is to be
applied to diplomatic asylum, the duty to provigdguge can
only arise under the Convention where this is cdibfgawith
public international law. Where a fugitive is fagithe risk of
death or injury as the result of lawless disoraer,breach of
international law will be occasioned by affordingmhrefuge.
Where, however, the receiving state requests traffugitive
be handed over the situation is very different. e Tihasic
principle is that the authorities of the receivstgte can require
surrender of a fugitive in respect of whom theyhiis exercise
the authority that arises from territorial jurisabn: see article
55 of the 1963 Vienna Convention on Consular Retasti
Where such a request is made the Convention canumotally
require the diplomatic authorities of the senditajesto permit
the fugitive to remain within the diplomatic premss in
defiance of the receiving state. Should it be rcleawever,
that the receiving state intends to subject theitifieg to
treatment so harsh as to constitute a crime aghuns@nity,
international law must surely permit the officialsthe sending
state to do all that is reasonably possible, inagicallowing
the fugitive to take refuge in the diplomatic prees, in order
to protect him against such treatment. In sucbuanstances
the Convention may well impose a duty on a contigcstate
to afford diplomatic asylum.

89. It may be that there is a lesser level ofdtaeed harm that
will justify the assertion of an entitlement undeternational
law to grant diplomatic asylum. This is an areaemhthe law
is ill-defined. So far as Australian law was camesl, the
applicants had escaped from lawful detention unter
provisions of the Migration Act 1958. On the faoé it
international law entitled the Australian auth@stito demand
their return. We do not consider that the Uniteshgdom
officials could be required by the Convention ahd Human
Rights Act 1998 to decline to hand over the applisainless
this was clearly necessary in order to protect them the
immediate likelihood of experiencing serious injliry

The court went on to hold that the applicants weresubject to the type and degree
of threat that, under international law, would hwstified granting them diplomatic
asylum, and that to have given them refuge from dbmands of the Australian
authorities for their return would have been ansabaf the privileged inviolability
afforded to consular premises and would have ig&ththe obligations of the United
Kingdom under public international law. Thus, thets disclosed no infringement of
the Convention.



The indivisibility of the Convention
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A final point to note in this part of our judgmeistthat one of the elements of the
reasoning of the Strasbourg court Bankovicwas that the positive obligation in
article 1 to secure the Convention rights and foeesicannot be “divided and tailored
in accordance with the particular circumstancethefextra-territorial act in question”
(para 75 of théBankovicjudgment). In other words, where a contractingestaas
jurisdiction the whole package of rights appliesl anust be secured; and it follows
that if a state does not have such effective coofrthe territory of another state that
it could secure the full package of rights to eeesy in the territory, that is a reason
against a finding that the state does have arficlarisdiction in relation to the
territory: see per Lord Rodger Al-Skeiniat para 79. On the other hand, whilst that
consideration undoubtedly applies to the “effectoantrol” exception, it does not
appear to apply to other exceptional cases of @&tréorial jurisdiction such as that
relating to embassies and consulates (& (B) v Secretary of State for Foreign and
Commonwealth Affaijsor the analogous category of the detention ofMiusa in
Al-Skeiniand of the claimant iAl-Jedda As Lord Brown put it inAl-Skeinj at para
130, “[r]ealistically the concept of indivisibilityof the Convention presents no
problem in relation to [such] categories of cases these concern highly specific
situations raising only a limited range of Conventrights”.

It is within the framework of those authorities ceming the Convention and the
HRA 1998 that we turn to consider the submissiorthe present case.

Therival submissions

The claimants’ case

54.

55.

The claimants’ case on jurisdiction and the apgbeaof the Convention and the
HRA 1998 is that, as persons held in detentionifes under the control of British
forces in Iraq, they are in materially the sameitpmsas was Mr Mousa iAl-Skeini
and the claimant iAl-Jeddaand are therefore within the jurisdiction of theitdd
Kingdom for the purposes of article 1 in the sanay as those individuals were. The
criminal proceedings in the Iraqgi courts and thet that the IHT has requested the
claimants’ transfer into the custody of the couré arelevant to the issue of
jurisdiction. The British forces are present iadmpursuant to the mandate granted by
the series of UN Security Council resolutions aagtehan autonomous status there.
They are not subject to Iraqi jurisdiction or toyatuty to comply with the requests of
the Iragi authorities. The MoU regarding criminglispects is a non-binding
understanding between the British forces and theqi lauthorities as to the parties’
respective roles, but it has no legal effect ongtadus of those held in accordance
with the MoU.

On the basis that the claimants are within theclartl jurisdiction of the United

Kingdom, it is submitted that the United Kingdomhisund to secure them all the
rights and freedoms defined in the Convention,udiclg the rights under articles 2, 3
and 6, and article 1 of protocol no. 13, which tlsay would be violated by their
transfer to the Iraqi authorities. The principlie“oon-refoulement” established in

Soering that a contracting state must not extradite turnea person to a state if there
are substantial grounds for believing that he woldd at real risk of treatment
contrary to the standards of article 3 in the retjng state, applies in relation to any



person within the jurisdiction of the United Kingdarrespective of whether he is
within the geographical territory of the United igorom. The principle also applies in
the same way in respect of other articles of thev@ntion, albeit the threshold for a
breach is sometimes higher in the non-refoulemenitext than in the purely
domestic context (so that, for example, the issnéeu article 6 is whether there
would be a real risk of the person suffering a g denial of a fair trial in the
requesting state).

The Secretary of State’s case

56.

S7.

58.

The primary case for the Secretary of Staethose issues is that, notwithstanding
that the claimants are in the physical custody ritigh forces, they are not within the
jurisdiction of the United Kingdom for the purposesarticle 1. They have been
transferred to the legal jurisdiction of the Iragiurts and are being held as criminal
suspects at the order of the Iragi court, a jutlimigan of the sovereign state of Iraqg.
The legal authority being exercised over them & tf Irag, exercising sovereignty
on its own territory in relation to its own natidsia It is for the Iraqi court to decide
whether the claimants are to be detained or rateashe United Kingdom has simply
agreed to a request by Iraq to allow its detentamilities to be used, in accordance
with CPA Memorandum No.3 (Revised) and the MoU.islbbliged as a matter of
international law to transfer the claimants to thestody of the Iraqi court as
requested by that court. The situation is not wh&h engages the responsibility of
the United Kingdom under the Convention at all.

The alternative submission for the Secretary oteSta that, if the claimants are
within the article 1 jurisdiction of the United Kgdom, the content of the United
Kingdom’s obligations under the Convention is diiedi by its obligations under
public international law. The United Kingdom muespect the sovereignty of Iraq,
which is pursuing criminal proceedings against ilnagtionals who are on its own
territory and are suspected of war crimes commiutethat territory. The principle in
Soeringconcerns the removal of persons within the tewyitifra contracting state and
does not apply in this situation. If it does appiliyen by analogy wittR (B) v
Secretary of State for Foreign and Commonwealthiisfthe United Kingdom must
comply with its obligation under international law hand the claimants over to the
Iragi authorities unless it is clear that Irag mde to subject them to treatment so
harsh as to amount to a crime against humanityat deast unless a refusal to hand
them over is necessary in order to protect themm ftbe immediate likelihood of
experiencing serious injury.

In any event it is submitted that the Secretary Svdte has no power under
international law to remove the claimants from thaitory of Iraq to the United
Kingdom or a third country. Although relevant parily to remedy, this is also relied
upon as part of the substantive argument agaiasagplicability of the Convention to
the claimants’ situation.

Discussion

Our starting-point: the similarities with Al-Skeiand Al-Jedda

59.

In terms of physical custody the position of thaimlants is indistinguishable from
that of Mr Mousa inAl-Skeiniand the claimant iAl-Jedda All were detained at the
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material time in facilities under the control ofitgsh forces in Iraq. Those facilities
are described briefly in paras 25, 39 and 42 aboMeere is no material difference
between them. If anything, the facilities in whitie claimants are detained appear to
have a greater degree of permanence than thosiah Wir Mousa was held, but
nothing turns on the point.

The findings and concessions that Mr Mousa and Miellda were within the article
1 jurisdiction of the United Kingdom were basedtbe fact that they were held in
British military detention units rather than beintade by reference to the specific
legal basis on which British forces were preserntaq at the material time or held the
individuals concerned. Thus, article 1 jurisdintiovas established by analogy with
the extra-territorial exception for embassies dralike, including the prison example
of Hess v United KingdomIt was not stated to depend in Mr Mousa’s case¢he
fact that the British forces were an occupying éoat the relevant time (indeed, the
Divisional Court stated erroneously that the Bhitferces were operating in Iraq at
that time “with the consent of the Iraqi soveremuthorities”. see para 40 above);
and the issue of effective control of the territeaoncerned a different basis on which
extra-territorial jurisdiction could arise and wesnsidered only in relation to the
position of the othefl-Skeiniclaimants. InAl-Jeddathe concession as to jurisdiction
was expressed to be on the same basisAlsSkeini(see para 42 above).

On the face of it, applying the same approach éocdhimants’ case would seem to
lead to the conclusion that they, too, are withia article 1 jurisdiction of the United
Kingdom.

The basis on which the claimants are held in custod

62.
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It is necessary, however, to look deeper, becaheee tare potentially important
underlying differences in the circumstances of televant detentions. Since Mr
Mousa was held by British forces at a time whery there in occupation of Iraq as
part of the MNF and there was no sovereign Iragiegoment, there could be no
guestion of his detention being the responsibibityany state other than the United
Kingdom or of his being under the authority of astate other than the United
Kingdom. As to Mr Al-Jedda, he was held as a ggcimternee by British forces
acting solely pursuant to the authorisation coeférby the UN Security Council
resolutions to exercise a power of detention winexessary for imperative reasons of
security in Irag. He had not been handed oveheodrtaqi authorities and he was not
charged with any offence or subject to any crimipceedings. Again, therefore,
his detention was clearly the responsibility of tbeited Kingdom and he was
unquestionably under the authority of the Uniteschd€iom while in detention (the
House of Lords having rejected the argument theatlbtention was attributable to the
United Nations).

The claimants, by contrast, have been subjectequittisdiction and legal authority of
the Iragi courts since no later than 18 May 200i6envthey appeared before the Basra
criminal court and the court issued arrest warragi@nst them under Iraqgi law and
made orders authorising their continued detentiathat happened was done in
accordance with Iraqgi law as set out in CPA Memduan No.3 (Revised), which was
on any view still in force at the time of their &@apance before the court (see para 19
above as to the dispute concerning the effect efciming into force of the Iraqi
Constitution on 20 May 2006). By section 5(1) batt memorandum the British
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forces were required to hand over criminal detangleat is, persons suspected of
having committed criminal acts and not consideredusty internees) to the Iraqi
authorities as soon as reasonably practicable. thi; case the claimants were
originally classified as security internees buteveanded over to the Iraqi authorities
by their production before the Iragi court. Sirthat time their further detention in
facilities maintained by the British forces has h@earsuant to the orders of the Iraqi
court and at the request of the court, as alsoigedvfor by section 5(1) of the
memorandum. The reclassification of the claimastsriminal detainees following
their court appearance and the orders of the comrtt8 May 2006 was a true
reflection of their changed legal status. We itegesubmission by Ms Monaghan that
it was simply an internal, bureaucratic decisionthg British forces which had no
legal significance.

The way the claimants have been dealt with is ailsaccordance with the MoU
regarding criminal suspects, which, although n&gally binding document, plainly
gives effect to the participants’ understandinghef underlying legal position. The
claimants, as individuals who are suspected ofrftagommitted criminal acts and
who are held at the request of the Iragi autharitege “criminal suspects” as defined
in section 1 of the memorandum. Section 2(1) stdiat the Iragi government has
legal authority over all criminal suspects who hde=n ordered to stand trial and
who are waiting trial in the physical custody oétlK contingent of the MNF in
accordance with the terms of the memorandum. Tdferance to the “Iraqi
government” is plainly to be understood as encosipgghe organs of the Iraqi state,
the relevant organ in this case being the coud;atinough the claimants have not yet
been ordered to stand trial and are still awaiéirdgcision on whether there should be
a trial, we think that section 2 is plainly intedd® apply to persons in their position
in just the same way as if their trial had beereced. Section 3(1), in laying down
procedures for the delivery up of criminal suspdotattend court or for any other
purpose connected with the criminal process, isnged on the existence of an
obligation on the part of the British forces toidet up a criminal suspect on request.

One strand in Ms Monaghan’s submissions was tleaBtltish forces acquired lawful
custody and control of the claimants in 2003, incadance with the law of armed
conflict, and that intervening events have not hay effect on the legal position or
on the United Kingdom'’s responsibilities towardsrth Moreover the decision of the
Iragi court which the Secretary of State relies was, it is submitted, actively
canvassed by the British authorities. It will Heac from what we have said above
that we take a different view of the matter. a ptaint was properly made to the
Iragi court, the claimants were produced beforelthgi court in accordance with
Iragi law, and the involvement of the Iragi countdahe subsequent detention of the
claimants as criminal detainees at the requestaf tourt marked an important
change from the original basis on which the claiteavere detained.

Iraq’s exercise of sovereign authority in relatitmthe claimants

66.

The actions taken by the Iragi court in relationthte claimants constitute the exercise
of power by an organ of the sovereign state of.IrAg Mr Lewis submitted, Iraq is
exercising sovereignty on its own territory in teda to its own nationals who are
present on that territory and are suspected ofnigagommitted war crimes on that
territory. The sovereignty and territorial intagrof Iraq are not in dispute and have
been repeatedly reaffirmed in the UN Security Cduesolutions to which we have
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referred. Nor do we understand there to be arputksas to the general principle that
a sovereign state has jurisdiction within its owmitory and in particular over its own
nationals within its territory. That jurisdictias prima facieexclusive. The position
is complicated here by the presence of the MNFhenterritory of Iraq under the
authority of the UN Security Council resolutiontheait resolutions adopted pursuant
to requests by the government of Iraq itself. mhagonal contingents of the MNF are
themselves sovereign forces on Iraqi territory. rénognition of this, section 2 of
CPA Order No.17 (Revised) provides that MNF pergbshall be immune from Iraqi
process, though they must respect relevant Iraeg,land that they shall be subject to
the exclusive jurisdiction of their sending state®ut that does not affect the
jurisdiction of Iraq to try Iragi nationals presentits territory for crimes allegedly
committed within that territory. In the exercisketloat jurisdiction the Iragi court has
ordered the claimants’ detention. The role of Brgish forces in relation to their
detention is that of physical custodian at the estjwf the Iragi court and, in effect,
for the state of Iraq.

The subsequent formal requests by the IHT that Bhidsh forces transfer the
claimants into the custody of the court have beadarin the context of the criminal
proceedings and are as much an exercise of Iragireaign authority as the earlier
orders for the claimants’ arrest and detentionis lirue that compliance cannot be
enforced under Iragi law against individual membafrshe British forces. On the
plane of international law, however, we think itwd be very surprising if the United
Kingdom were not under an obligation to transfer ¢laimants into the custody of the
court as requested. Failure to do so would bedomehtally at odds with the basis on
which it was agreed to hold the claimants in deédentand would amount to an
interference with Iraq’s sovereign authority inaten to criminal proceedings against
its own nationals. The point is underlined by ¢desation of the remedies sought by
the claimants in these proceedings, which areinoteld to preventing their transfer
to the custody of the Iragi authorities but extémda mandatory order requiring the
Claimants’ immediate release with safe passage tageeed location”, it being made
clear by the second claimant, at least, that sa$sgge is sought to a location outside
Iraq. To allow suspected war criminals to escdygejarisdiction of the Iragi courts
would be an obvious and serious interference in Itegi criminal process and
violation of Iragi sovereignty.

The UK’s obligation under international law to hander the claimants

68.

Since it is strongly submitted for the claimantattthe United Kingdom is undeio
obligation, as a matter of international law, tongdy with the Iraqgi request to hand
over the claimants, we need to examine the issue losely. The existence of a
duty of respect for territorial sovereignty and mdn-intervention in the area of
exclusive jurisdiction of other states is well é&dighed: see, for example,
Oppenheim’s International Law 9" ed., para 119; BrownliePrinciples of
International Law 7" ed., pp.289-291; Shaunternational Law 6" ed., pp.487-8; the
Corfu Channelcase, ICJ Rep. 1949, p.4 at p.35. Beyond that,elery the
international law materials we have been shown giseonly limited assistance in
determining whether the circumstances to which waeehreferred are sufficient to
give rise to an international law obligation on theited Kingdom to comply with the
request of the Iragi court.



69.

70.

71.

There is an obvious analogy witR (B) v Secretary of State for Foreign and
Commonwealth Affairsvhere reference was made to “[tlhe basic priecipl that the
authorities of the receiving state can require esuder of a fugitive in respect of
whom they wish to exercise the authority that @risem territorial jurisdiction” (see
para 50 above). It is true that the case was enadespecifically with fugitives and
diplomatic asylum and that, in stating the basiingple, the court referred
specifically to article 55 of the 1963 Vienna Contten on Consular Relations. On
the other hand, article 55 can be seen as an ekpne# its particular context, of the
general principles already mentioned. It providesparagraph 1 that, without
prejudice to the privileges and immunities of thergons to whom the convention
applies, “it is the duty of all persons enjoyingcsuprivileges and immunities to
respect the laws and regulations of the receivitageS They also have a duty not to
interfere in the internal affairs of the State™, ih the light of that provision, the
consular officials irR (B) v Secretary of State for Foreign and Commaittivé\ffairs
were under an international law obligation to handr the fugitives to the Australian
authorities, it is difficult to see why the Britighrces in this case are not under an
international law obligation to hand over the clants to the Iragi court which has
asserted jurisdiction over them and at whose aaddrrequest the claimants are being
held in custody.

A point of distinction put forward by Ms Monagharasvthat the claimants have been
in the physical custody of the British forces faeo five years whereas the fugitives
in R (B) v Secretary of State for Foreign and CommaitiveAffairs were simply
“present” in the British consulate; but in our viawat factual difference is not
material to the international law question herearncbnsideration. We have dealt
already with the important change in the statushefclaimants’ custody following
their appearance before the Iragi court on 18 M362

A further suggested point of distinction was basedhe submission that in this case
the United Kingdom has a duty or entitlement toreise criminal jurisdiction over
the claimants in the United Kingdom, by reason loé tprinciple of universal
jurisdiction set out in s.1(1) of the Geneva Coriars Act 1957 and the fact that the
offences are alleged to have been committed ag@ingsh citizens; and it was
submitted that there is re priori reason to prefer Iraq’s claim to jurisdiction over
that of the United Kingdom. Section 1(1) of the5T9Act provides that “[a]ny
person, whatever his nationality, who, whether inoatside the United Kingdom,
commits, or aids, abets or procures the commisioany other person of a grave
breach of any of the scheduled conventions or itise grotocol shall be guilty of an
offence”. One of the scheduled conventions isRinst Geneva Convention for the
Amelioration of the Condition of the Wounded andkSn Armed Forces in the Field.
By article 50, grave breaches of that conventiaruiche wilful killing and torture or
inhuman treatment committed against persons pextdny the convention. Article 49
provides:

“Each High Contracting Party shall be under thegattion to
search for persons alleged to have committed ... gmatie
breaches, and shall bring such persons, regardfgbgir own
nationality, before its own courts. It may aldaf prefers, and
in accordance with the provisions of its own legfisin, hand
such persons over for trial to another High ConingcParty
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concerned, provided such High Contracting Partyrhade out
aprima faciecase.”

There are materially identical provisions in aggll29 and 130 of the Third Geneva
Convention relative to the Treatment of PrisondrgV/ar, which is also scheduled to
the 1957 Act.

In our judgment, however, none of those provisiassists the claimants’ case. First,
it seems likely that the obligation to search pessout and bring them before a state’s
own courts relates to persons on the territoryhat state. That appears to be the
premise of PictetsCommentaryto which we were referred by Mr Lewis; and
although Ms Monaghan drew our attention to a Migisf Defence publicationThe
Manual of Armed Conflictwhich says at para 1.30.5 that states are obligeér the
conventions to bring before their courts “persantheir jurisdiction”, we do not read
this as a considered statement that the convenagtend to exceptional cases of
extra-territorial jurisdiction where the personsncerned are on the territory of
another state. Secondly and in any event, sineecthiimants have already been
handed over to the Iraqgi court and their contindetkntion is at the order and request
of the Iraqi court, we do not think that there @bbk a continuing obligation on the
United Kingdom to bring the claimants back to ttagintry for trial or that the taking
of such action at this stage would be consonart wié relevant provisions of the
conventions.

A closer and more interesting parallel than thatvgted byR (B) v Secretary of State
for Foreign and Commonwealth Affaissto be found irMunaf v Greena decision of
the US Supreme Court dated 12 June 2008. The aasserned two American
citizens, Munaf and Omar, who travelled voluntatdylraq and allegedly committed
crimes there. Each was arrested and detainedsasuity internee by US forces
forming part of the MNF. Munaf's case was refertedn Iraqi court (the CCCI) for
criminal investigation and prosecution. He wasnfibguilty of kidnapping but his
conviction was vacated by the Iragi Court of Cdesaand the case remitted to the
CCCIl for further investigation: the Court of Cassa directed that he was to remain
in custody pending the outcome of further crimipabceedings. A decision was
taken to refer Omar’s case to the CCCI, but therraf had been prevented by US
legal proceedings. Habeas corpus petitions wégd fn the US on behalf of both
men but were ultimately refused by the Supreme CourThe judgment of the
Supreme Court has to be approached with cautiomusecof the very different
jurisdictional context in which it was given, btittontains helpful observations about
the international legal position and the relatiopdbetween the Iragi courts and the
national contingents of the MNF providing physidatention facilities for individuals
being proceeded against in the Iraqi courts. Waeya few passages from pp.17-21
of the judgment:

“Given these facts, our cases make clear that hag a
sovereign right to prosecute Omar and Munaf fomes
committed on its soil. As Chief Justice Marshatblained
nearly two centuries ago ‘[t]he jurisdiction of thation within
its own territory is necessarily exclusive and &0 ...

In the present cases, the habeas petitioners certbedl Iraq
has the sovereign authority to prosecute them flaged



violations of its law, yet nonetheless request apniction

prohibiting the United States from transferringrthéo Iraqi

custody. But as the foregoing cases make clebedsais not a
means of compelling the United States to harboitifeg from

the criminal justice system of a sovereign with aulgted

authority to prosecute them.

Petitioners’ ‘release’ claim adds nothing to thé&nmansfer’
claim. That claim fails for the same reasons thadfer claim
fails, given that the release petitioners seelklisase in a form
that would avoid transfer .... Such ‘release’ would
impermissibly interfere with Irag’s ‘exclusive jsdiction to
punish offenses against its laws committed witténbiorders’
...; the ‘release’ petitioners seek is nothing ldsmntan order
commanding our forces to smuggle them out of Iraq ...

Moreover, because Omar and Munaf are being heldrbied
States Armed Forces at the behest of the Iragi (Bovent
pending their prosecution in Iraqgi courts, ... reeeatanykind
would interfere with the sovereign authority ofdrao punish
offenses against its laws committed within its leosd.... This
point becomes clear given that MNF-I, pursuant teo WUN
mandate, is authorised to ‘take all necessary nneasto
contribute to the maintenance of security and btabn Iraq’

and specifically to provide for the ‘internmenof |
individuals in Iraq] where this is necessary forpamative
reasons of security’ ....

While the Iragi Government is ultimately ‘resporsifor [the]
arrest, detention and imprisonment’ of individuadso violate

its laws ..., the MNF-I maintains physical custody of
individuals like Munaf and Omar while their cases &eing
heard by the CCCI .... Indeed, Munaf is currentlydhe.

pursuant to the express order of the Iragi Courts As that
court order makes clear, MNF-I detention is angrdé part of
the Iraqi system of criminal justice MNF-I forcasgment the
Iragi Government's peacekeeping efforts by fundgtign in

essence, as its jailor. Any requirement that tieFM release
a detainee would, in effect, impose a release avdehe Iraqi
Government”.

74. In the light of those various materials and thensiskions made in relation to them,
we accept the Secretary of State’s contention tt@tUnited Kingdom is under an
international law obligation to comply with the texpt of the IHT to transfer the
claimants into the custody of that court.

Article 1 jurisdiction: the arguments as to atwiiion

75.  Where does all this take one as regards the agiphcaf the Convention and the
HRA 1998? The primary conclusion that the SecyetérState seeks to draw is that
the claimants fall outside the article 1 jurisdbetiof the United Kingdom, because the
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requirements of the Iraqi authorities made purst@antaqi law, and with which the
United Kingdom is obliged to comply as a matter imfernational law, arenot
attributableto the United Kingdom.

By way of example, reliance is placed Bbnozd and Janousek v France and Spain
(1992) 14 EHHR 745, in which the applicants comm@di that their convictions for
criminal offences by courts in Andorra violatedi@des 5(1) and 6 of the Convention.
The case was brought against France and Spaineobais that judges from those
countries sat as members of Andorran courts andatte complained of could
therefore be attributed to France or Spain. ThasSburg court rejected that line of
argument, on the ground that the judges did notinsiAndorran courts in their
capacity as French or Spanish judges; the courtscised their functions in an
autonomous manner, not subject to supervision &yaththorities of France or Spain;
and there had been no attempt by the French orispanthorities to interfere with
the applicants’ trial (see para 96 of the judgmer&)milarly, it is submitted by Mr
Lewis, the Iragi courts are independent and are sobject to supervision by or
interference from the United Kingdom, and theii@ts cannot therefore be attributed
to the United Kingdom.

Reliance is also placed on the judgment of thesBtrarg court dated 14 May 2002 in
Gentilhomme v FrancéApplications nos. 48205/99, 48207/99 and 48209/98Bhe
official version of the judgment is available onily French, but we have been
provided with a translation by the Foreign and Canmealth Office which, subject
to one small point, is not the subject of matedighgreement. In 1962 France and
Algeria had signed a statement of principle onuralt co-operation which provided
inter alia for French children residing in Algeria, includitigpse having dual French
and Algerian nationality under French law, to reedbrmal education in French state
schools, a number of which were thus establishe&lgerian territory. Subsequently
the Algerian government informed the French autlesrithat children of Algerian
nationality (including those with dual French anldéxian nationality, since Algerian
law did not recognise their dual nationality) would longer be able to enrol in such
schools. The applicants complained as againstcErdnat this constituted a breach of
their children’s rights under the Convention. Téwmurt held, however, that the
children did not fall under the jurisdiction of @ within the meaning of article 1 of
the Convention. The court referred to paras 5@6the judgment irBankovic(set
out at para 35 above) and concluded as follows:

“The facts complained of in this case, which thel@pants
contend constitute a violation of Article 2 of Ryodl No.1 to
the Convention and of Articles 8 and 14 of the Gaortion, are
thus the result of a decision taken unilaterally Algeria.
[Notwithstanding / whatever] the legality of thaaision in the
light of international law, it in effect constit@e refusal on the
part of Algeria to comply with the agreement of M&arch
1962. The French authorities, who exercised ‘gictson’ in
Algerian territory in this case solely on the basik that
agreement, could only draw conclusions from thé&isa as
regards the provision of formal education to clafdrin the
same situation as the applicants’ children.
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In short, the facts complained of were caused ldeeision
attributable to Algeria, adopted by it with no pbddy of
appeal on its own territory and not open to anyewvby
France. In other words, in the particular circumets at issue
here, France cannot be held responsible for thaxge f...”

Again, the corresponding submission made here biéwris is that the claimants are
detained in Irag because of a unilateral decisibthe Iraqi courts for which the
United Kingdom cannot be held responsible, andttiet are therefore not within the
jurisdiction of the United Kingdom for the purpos#sarticle 1.

Mr Lewis’s submissions on attribution and respoitigyh in putting their entire focus
on the jurisdiction and legal authority of the lraqurts over the claimants, suggest
that the British forces have no autonomous rolgh@ matter of the claimants’
detention or transfer into the custody of the IHBut plainly they do. They are
lawfully present in Iraq as a contingent of the MIgErsuant to a UN mandate,
subject to the exclusive jurisdiction of the Unitécthgdom and independent of the
Iragi state. The Iraqgi Prime Minister's letter amad to UNSCR 1790 (para 12
above) refers to an objective that the governméiraq will be responsible for arrest,
detention and imprisonment tasks, but that letknawledges the role of the MNF in
carrying out such tasks and it can have no effecthe autonomous status of the
national contingents of the MNF in so acting. ThBetish forces have physical
custody and control of the claimants. They hawve their power to refuse to transfer
the claimants to the custody of the IHT or indeedeiease them, even though to act
in such ways would be in breach of the United Kmmd& obligations under
international law. Thus the transfer of the clamsainto the custody of the IHT
would in our view be an action properly attributalmh law to the United Kingdom.
The case is distinguishable frobrozd and Gentilhomme in each of which the
actions complained of lay altogether outside thetrod of the contracting state or
states against which the proceedings were broughlere is a closer analogy with
Munaf v Greeneven allowing for the very different legal corttexin holding that
there was jurisdiction to consider the habeas cpatitions in that case, the Supreme
Court relied on the fact that Munaf and Omar werdhie physical custody of US
soldiers who answered only to a US chain of commamdl observed that “it is
unsurprising that the United States has never drghat it lacks the authority to
release Munaf or Omar, or that it requires the enhsf other countries to do so”

(page 8).

Reference was made to article 6 of the Internatibaew Commission’s Articles on
the Responsibility of States for Internationally augful Acts (2001). Article 6
provides that “[tlhe conduct of an organ placedhat disposal of a State by another
State shall be considered as an act of the forrtage Sinder international law if the
organ is acting in the exercise of the governmeatghority of the State at whose
disposal it is placed”. In our judgment, supportgdthe commentary in Crawford,
The International Law Commission’s Articles on 8t&esponsibilitythe article deals
with a limited situation in which the organ is agtiunder the exclusive direction and
control of the state at whose disposal it is plac@that is not the position of the
British forces in Iraqg, which have not been plaaéthe disposal of the state of Iraq in
the sense envisaged by article 6 and which remaderuBritish direction and control.
We take the view that the article does not assesSecretary of State’s case.
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We have also borne in mind the decision of the ldoofsLords inAl-Jedda(cited
above) that the actions of the UK contingent of MiF in Irag were attributable to
the United Kingdom; but as we have already said,|l¢igal context of that case was
materially different, and their Lordships were cemed with the materially different
guestion of whether the detention of the claimaiais vattributable to the United
Nations rather than to the United Kingdom (see $dBaand 62 above).

Conclusion on article 1 jurisdiction

82.

The conclusion we have reached is that the clasn@mtfall within the jurisdiction of
the United Kingdom for the purposes of article Ihef Convention. Notwithstanding
that the Iraqgi courts have asserted and exerciggstljction and legal authority over
the claimants, and that the United Kingdom is dddligs a matter of international law
to comply with the request of the Iraqgi court fbetclaimants to be handed over, the
fact remains that the claimants are at presentenphysical custody of the British
forces and that their transfer to the custody & ttaqgi court would be an act
attributable to the United Kingdom, not to Iraq.heTvery real differences in legal
context, important though they are, are not sudfitiin the final analysis to
distinguish the position of the claimants from tb&tMir Mousa inAl-Skeiniand of
the claimant inAl-Jeddawith regard to article 1 jurisdiction. The analogith the
extra-territorial exception for embassies and tke $till holds good. The situation is
one in which it may not be possible to secure thierdnge of Convention rights and
freedoms to the claimants, bAl-Skeinishows that this does not matter (see para 52
above). One area of Convention rights which itpassible to secure relates to
protection against ill-treatment while in the plogdicustody of the British forces. On
the Secretary of State’s case the Convention wowld be engaged even if the
claimants were to suffer violence of the kind talégedly caused the death of Mr
Mousa. That would be a cause of concern despéeeilistence of other possible
sanctions, both disciplinary and criminal. Our dasion on article 1 jurisdiction,
however, meets the concern.

The application of the Soering principle

83.

84.

The claimants’ concern in these proceedings, howeetates to the treatment to
which they say they may be subject if they are bdnover to the Iragi authorities,
and they contend that, once they are found to bi@mihe article 1 jurisdiction of the

United Kingdom, they can rely on tf&oeringprinciple to resist any such transfer.
We have already set out the normal way in which granciple applies when it is

sought to resist removal from a host state to aiverwy state (paras 45-46 above).
The claimants’ case is that the principle appliés full force in the present case.

As we understood the submissions advanced by Mid.ew behalf of the Secretary
of State, he contended that tBeeringprinciple applies only where a persatithin
the territory of a contracting state is to be returned to anaitege, and that it has no
application where, as here, a person is alreadyinwihe territory of the receiving
state. He noted that iR (B) v Secretary of State for Foreign and Commaiftive
Affairs this point was left open and the court decided dhge on the basis of an
assumption: see para 88 of the judgment, wherecoliet stated “if theSoering
approach is to be applied to diplomatic asylum ...For our part, we see no
justification for limiting the application of th8oeringprinciple in the way suggested
by Mr Lewis. The rights and freedoms under the @oition are to be secured, by
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virtue of article 1, to personwithin the jurisdiction of a contracting state. That
encompasses the exceptional cases of extra-tatijarisdiction as much as the
normal situation of territorial jurisdiction. If person is within the jurisdiction of a
contracting state, he is entitled in principle tee tprotection of the Convention
irrespective of whether he is present on the tewitof the contracting state or
elsewhere, including the territory of the receivsigte.

Moreover the essential justification for the prplei adopted inSoeringdoes not
depend on territorial boundaries. For example othjection to surrendering a person
in circumstances that would expose him to the oskorture is equally valid if the
surrender takes place within the territory of tleeeiving state as if it takes place
across state borders. The point is underlined tsekvations at para 33 of Lord
Bingham'’s opinion inA and Others v Secretary of State for the Home DReymant
(No.2) [2006] 2 AC 221. Lord Bingham referred to the félcat it was common
ground that the international prohibition of thee s torture enjoyed the enhanced
status of gus cogensor peremptory norm of general international law de said
that the implications of thgis cogensnature of the international crime of torture were
fully and authoritatively explained by the Intenoail Criminal Tribunal for the
Former Yugoslavia ifProsecutor v Furundzij@l0 December 1998, Case No. IT-95-
17/T 10). The passage he quoted from that judgstatedinter alia that “states are
obliged not only to prohibit and punish torturet lalso to forestall its occurrence”
and referred to the decision$oeringin support of the proposition that “international
law intends to bar not only actual breaches bub gistential breaches of the
prohibition against torture (as well as any inhurnadegrading treatment)”.

Our rejection of Mr Lewis’s contention that ti8oeringprinciple applies only to
transfers across territorial (as opposed to juctsahal) boundaries is also supported
by materials emanating from the UN Committee adaifsrture and other
commentaries which Ms Monaghan drew to our attenbat to which we think it
unnecessary to make detailed reference.

We accept that the application of tBe@eringprinciple in a situation such as the
present is capable of producing serious difficsltie relation to remedies. As Mr
Lewis pointed out, in the ordinary course where Sloeringprinciple is successfully
invoked the applicant can simply remain on theity of the host state. In the
present case, however, if the claimants are aldeessfully to rely on th&oering
principle to resist their transfer into the custoalythe IHT, there is no obvious
alternative available. It may not be possibletf@@m to remain in the custody of the
British forces in Iraq, since the UN Security Collisa@uthorisation for the presence
of the MNF in Irag expires at the end of 2008 amy &agi permission for the
continued presence of the British forces in Iragrélafter may not include permission
to retain the claimants in custody. The claimasayg that to release them onto the
streets of Basra would expose them to seriousanskwould itself be contrary to the
Convention. For the British forces to provide th@mants with safe passage to the
United Kingdom or a third country or another looatin Iraq would be a violation of
Iragi sovereignty and a further breach of the Uhit€éingdom’s international
obligations, as well as having other legal and aii@tic implications. Those
considerations may reinforce the argument, constdéelow, for holding that the
United Kingdom’s obligations under the Conventiore ajualified by its other
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obligations under international law, but we do tlobk that they provide a proper
basis for holding that thBoeringprinciple has no potential application at all.

We therefore approach the matter on the basighke&oeringprinciple is capable of
applying to the transfer from UK jurisdiction toadyi jurisdiction even though the
claimants are already on the territory of Iraq #relr transfer would take place within
the territory of Iraq.

The effect of the UK’s international law obligatimmtransfer the claimants

89.

90.

A much more difficult question is whether, as Mrwig further contends, the
application of theSoeringprinciple is qualified in this case by the interoaal law
obligations of the United Kingdom to comply withetihequest of the Iragi court and
not to interfere in the Iraqi criminal process aolate Iragi sovereignty. IR (B) v
Secretary of State for Foreign and Commonwealthiisfthe court held in effect that
the Soeringprinciple, if it applied at all to diplomatic asyty was qualified in its
application by the requirements of public interoadl law (see paras 49-51 above).
The basic principle of international law relevamthat case was that the authorities of
the receiving state could require surrender of gitifzte in respect of whom they
wished to exercise the authority that arose fromtdeial jurisdiction; and the court
held that where such a request was made the Cooneastuld not normally require
the diplomatic authorities of the sending statpaomit the fugitive to remain within
the diplomatic premises in defiance of the recgjvatate. This was subject to an
exception where it was clear that the receivingestaended to subject the fugitive to
treatment so harsh as to constitute a crime aghimsfnity, or possibly if a refusal
was clearly necessary in order to protect the iftmfirom the immediate likelihood of
experiencing serious injury. That exception, appdy drawn from the norms of
public international law, was regarded as imposandifferent test, with a higher
threshold, than the test normally applicable inoadance with the&oeringprinciple
under article 3 of the Convention. Thus, whenaine to examining whether the
conditions at the detention centre from which tppli@ants had escaped were such
that to hand them over to the Australian autharif@ return to that centre would be
an infringement of the Convention, the court sé&idt tthe critical question was not
whether they would be subject to treatment conttararticle 3, but “whether the
perceived threat to the physical safety of theiappts when they sought refuge in the
Melbourne consulate was so immediate and severethieaofficials could have
refused to return them to the Australian authaitiéthout violating their duties under
international law” (para 93 of the judgment). Tdwaurt concluded that the applicants
would not be subject to the type and degree ofathiteat, under international law,
would have justified granting them diplomatic asyland that a refusal to return
them to the Australian authorities as requestedldvtiierefore have infringed the
obligations of the United Kingdom under public imational law. That was the basis
on which the court held that the facts gave riseaanfringement of the Convention.

Ms Monaghan submitted that, given the weight ofeothuthorities concerning the
Soering principle, the decision iR (B) v Secretary of State for Foreign and
Commonwealth Affairshould not be read as laying down general prinsipkeurther,
the case concerned the institution of diplomatigllas and was based upon very
limited (and old) authority, in the context of andd by most states of the institution
itself and where the law itself is ill-defined.
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We accept, of course, that the court’'s focus wagshenlaw relating to diplomatic
asylum, which is an area with its own difficultieBut as we have indicated, the
decision depended on a deeper principle whichherace of it, is capable of general
application. The court proceeded on the basisdtier international law obligations
of the United Kingdom prevailed over or qualifiets iobligations under the
Convention. In adopting that approach, the coelied heavily on the importance
attached irBankovicto principles of international law, but did notpéain the precise
basis on which the relevant principles of interowaail law displaced the obligations
otherwise arising under the Convention. That othégrnational obligations may
prevail over the Convention has since been confirbhethe decision of the House of
Lords in Al-Jedda but that was a special case in which the decitioned on an
express provision in article 103 of the UN Chaitteat in the event of a conflict
between the obligations of member states underCiharter and their obligations
under any other international agreement, theirgaliibns under the Charter were to
prevail (see para 43 above). There was nothirggthlat inR (B) v Secretary of State
for Foreign and Commonwealth Affairs And notwithstanding the importance
attached inBankovic to achieving, so far as possible, conformity betwdke
Convention and other principles of internationak,lave think that the Strasbourg
court would be very slow to allow the protectiomfmred by the Convention to be
displaced by other international law obligationscohtracting statesSoeringitself
was an extradition case, but there was no suggetstad obligations arising under the
relevant extradition treaty might qualify the applion of article 3.

In short, we have real doubts as to the approadR (B) v Secretary of State for
Foreign and Commonwealth AffairsWe take the view, however, that we ought to
follow it, both because the decision is binding mps and because it would in any
event be of strong persuasive authority, especigllgn the parallels between the
situation with which that case was concerned amdsituation in the present case:
each involves persons in the jurisdiction of thetéthKingdom but on the territory of
the requesting state, in circumstances where theedliingdom has an obligation
under international law to comply with the requebtdeed the circumstances of the
present case, in particular the fact that the Brifiorces have accepted the role of
physical custodian of the claimants at the reqaksie Iragi court and, in effect, for
the state of Irag may be thought to provide a ggeomeason why effect should be
given to such an international law obligation ot thunited Kingdom over the
obligations that would otherwise arise under thev@ation. The point is given even
greater weight by the problems we have mentionectlation to remedies and the
further violations of international law to which ethfurther steps sought by the
claimants would appear to give rise (para 87 above)

If the approach iR (B) v Secretary of State for Foreign and Commaittivéffairsis
adopted, it is still necessary to consider the ipdgg of an exception to the
international law obligation to hand over the clants. As we have said, the court in
that case said that international law would nounega fugitive to be handed over
“[s]hould it be clear ... that the receiving stateéeimds to subject the fugitive to
treatment so harsh as to constitute a crime aghimsgnity” (para 88 of the court’s
judgment); but it also thought that there mightabkesser test, such that it would be
permissible to decline to hand over the applicdintthis was clearly necessary in
order to protect them from the immediate likelihaafdexperiencing serious injury”
(para 89). The source of those tests was not giaed the court’s thinking was
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undoubtedly conditioned to some extent by the @alar context of diplomatic
asylum.

It seems to us that, in considering the partiespeetive cases as to the risks faced by
the claimants if transferred into the custody o thaqgi court, we should consider
both of the tests applied R (B) v Secretary of State for Foreign and Commaiftive
Affairs and should also look more generally at whether dlagmants would be
exposed to treatment contrary to internationallyepted norms. If the treatment to
which the claimants would be exposed would prowadestification in international
law for declining to transfer them into the custadythe Iraqi court, then in our view
the international law obligations of the United gdom fall away and the Convention
can be relied on in the normal way to resist thadfer. If, however, there is no such
justification for declining to transfer them, thaitéd Kingdom’s compliance with its
international law obligation to transfer them canipe prevented by the Convention.

Summary

95.

96.

To summarise, we find that: (1) the claimantsvaitin the jurisdiction of the United
Kingdom for the purposes of article 1 of the Cortienand therefore of the HRA
1998; (2) in accordance with the approactRifiB) v Secretary of State for Foreign
and Commonwealth Affairdhe Convention is qualified in its application Hbye
United Kingdom’s obligation under public internatad law to comply with the
request of the Iraqgi court to transfer the claimanto the custody of the court; (3) if,
however, the claimants would be exposed to suehreditment on transfer as to
provide a justification in international law for diming to transfer them, the United
Kingdom cannot then rely on its international lawligation as qualifying the
application of the Convention, and the claimants revoke the Convention and in
particular theSoeringprinciple in the normal way to resist their tramsfe

As we explain below, our adoption of that approaather than the unqualified

application of the Convention leads in practicetlmnfacts of this case, to a different
outcome in only one, though very important, respeahcerning the risk of the death
penalty being imposed and carried out if the claithare convicted.

The issues of risk

| ntroduction

97.

98.

The claimants resist their transfer into the cugtofithe Iraqi court by reference to
three areas of risk, namely (i) unfair trial, @ije death penalty and (iii) torture or
inhuman or degrading treatment or punishment. Wlecansider each area in turn.
In each case we will examine the position both urtle Convention and, where
necessary, by reference to the general positioerunternational law.

There is a large body of evidence before the cbhunvay of background materials,
expert evidence and other witness and documentatgrece. The judgment of the
Grand Chamber of the Strasbourg CourSamdi v Italy(Application no. 37201/06,
judgment of 28 February 2008) gives helpful guidano the general approach to be
adopted towards such evidence when assessing rigdthough the court’s
observations are directed specifically at articlef3the Convention, they can be
applied with appropriate modifications to the otlssues we have to consider:



“128. In determining whether substantial grouhdse been
shown for believing that there is a real risk oéatment
incompatible with Article 3, the Court will take &s basis all

the material placed before it or, if necessary,emait obtained
proprio motu.... In cases such as the present the Court’s
examination of the existence of a real risk musessarily be a
rigorousone

129. It is in principle for the applicant to adduevidence
proving that there are substantial grounds forevedg that, if
the measure complained of were to be implementedyduld

be exposed to a real risk of being subjected tatrivent
contrary to Article 3 ... Where such evidence is adduced, it is
for the Government to dispel any doubts about it.

130. In order to determine whether there is risi treatment,
the Court must examine th#oreseeable consequenced
sending the applicant to the receiving countryringain mind
the general situation there and his personal cistantes ....

131. To that end, as regards the general situatiarparticular
country, the Court has often attached importanceth®e
information contained in recent reports from indegent
international human-rights-protection associatiosgch as
Amnesty International, or government sources, uicdg the
US State Department .... At the same time, it hddg thait the
mere possibility of ill-treatment on account of ansettled
situation in the receiving country does not inlitgeve rise to a
breach of Article 3 ... and that, where the soure@slable to it
describe a general situation, an applicant’s sjealfegations
in a particular case require corroboration by otbedence”
(emphasis added).

99. Although we have endeavoured to refer to the meatures of the evidence below,
our coverage of it is inevitably far from exhaustivBut we have taken the entirety of
the evidence into account in reaching our conchssio

Unfair trial
Introduction

100. The claimants contend that if they are transfeméalthe custody of the Iraqi court to
stand trial before the IHT, there will be an inffement of their rights under article 6
of the Convention. The principle of non-refoulemapplies to article 6 rights, but
the threshold of success is a high one, namelyiskeof “a flagrant denial of a fair
trial” in the receiving state (see e.§oering para 113,R (Ullah) v Special
Adjudicator, para 24). The word “flagrant” is intended to eey a breach of the
principles of the fair trial guaranteed by artiédewhich is so fundamental as to
amount to a nullification, or destruction of theywessence, of the right guaranteed by
that article: se&M (Lebanon) v Secretary of State for the Home Dapant[2008]
UKHL 64, in particular per Lord Hope at para 3, doBingham at paras 34-35,
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Baroness Hale at para 45, and Lord Carswell atsp&f57; see als®@thman
(Jordan) v Secretary of State for the Home Depantmi2008] EWCA Civ 290, in
particular at paras 15-19.

Ms Monaghan contends that there will be a flagdmmtial of the claimants’ rights to
a fair trial because of: (i) the risk that evidema# be obtained from the claimants by
torture; (ii) the risks to the safety of IHT staffid defence lawyers; (iii) an absence of
effective arrangements for protecting witnesses) (iegular changes of the
membership of the IHT; (v) a lack of independerncenfthe Iraqi government on the
part of the IHT; and (vi) defence counsel's indhili properly to represent their
clients.

Mr Lewis disputes each of these allegations andlée relies on the procedural and
substantive rights given to defendants before HiE tb ensure that they have a fair
trial.

In response, Ms Monaghan refers to the circumstan€e¢he trial and the appellate
judgments of the IHT in its first two cases, estitltheDujayl andAnfal cases. The
background to theDujayl case is that seven of the accused were convicted i
November 2006, four of whom (including Saddam Humsevere given capital
sentences which were carried out in late 2006 amty 007. There were seven
defendants at the start of tAafal case but the number was reduced to six after the
execution of Saddam Hussein. Of the remainingfaig, were convicted of various
crimes including the crime of genocide. Threelwn were sentenced to death by
hanging. Thus seven out of the twelve individuatswicted by the IHT have
received death sentences. The capital sentenaoss lgy theAnfal trial chamber were
confirmed by the IHT appellate chamber but theyehawt yet been carried out
despite provisions in Iragi law which require ext@mos to be carried out within thirty
days of the end of the appellate process. (Weldlaald that since the hearing before
us a trial judgment has been delivered in1881 Uprisingtrial.)

Both sides have adduced expert evidence. The aldémaly on the evidence of Mr
William Wiley who in September 2005 became the Hanfkaghts Officer in the
United Nations Assistance Mission for Iraq, wheeawas employed in Baghdad until
March 2006. He was then employed by the Regiomah&3 Liaison Office (“the
RCLO”) of the US Embassy in Baghdad but secondebhtasnational Law Advisor
to the IHT, which assigned him in turn to the DeferOffice for the length of his
tenure with the tribunal. Mr. Wiley held that joimtil 31 March 2008 when he left
Irag in order to become one of the directors ofoasaltancy that specialises in,
among other things, “the delivery of rule-of-lawpeaity-building projects to the
justice and security-sectors in developing and-posflict states”.

The Secretary of State relies in reply on the ewideof Mr Charles Spillers who has
been the Rule of Law Liaison to the IHT since J20P8, originally with the RCLO
and more recently as part of the Rule of Law Cowattir's Office of the US Embassy
in Baghdad. Previously he worked as an attorneysadwith the RCLO, and then as
acting head of that office, from May to Novembe®?20 During his assignments with
the RCLO he worked with the IHT on a daily basiartigularly with its president,
investigative judges and prosecutors, and he coesino do so in his role as Rule of
Law Liaison to the IHT.
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We attach considerable significance to the fadt kia Wiley left Iraq at the end of
March 2008 and so, unlike Mr. Spillers, his firstddl knowledge of the judicial
system in Iraq and the IHT ended at that time. Warbn mind, however, that Mr
Wiley does not believe that matters could have owed radically since he left; and
we also bear in mind that, as stressed by Ms Maagh her submissions, Mr
Spillers’s present stint at the IHT has been divally short one.

Evidence obtained by torture

107.
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The original claims made by the claimants were fttiedre is strong evidence that the
detainees held by the Iragi authorities are subge¢d torture in order to extract
confessions” and that “there are substantial greund believing there to be a real
risk of such evidence being used against the clatisnm any criminal proceedings
they may face” (claimants’ grounds, para 27 (iii)).

No cogent evidence has been adduced to suppos ttogentions, notwithstanding
that there have been four witness statements madEadh of the claimants. They
have been in a British-run detention facility sii@december 2003, having been held
initially at a temporary facility and then, sinc® Zpril 2007, at the Divisional
Internment Facility at Basra International Airpofurther, Mr Spillers has explained
that all IHT interrogations must be videotaped aadhere would be a video record of
whether there has been any coercion. It is altewathy that Mr Ibrahim Kamal,
who acted as the Iraqi lawyer for the claimantsnfiéebruary 2005 until December
2006, has contended in a witness statement thagwidence against the claimants
comes from unreliable sources, but he has not raagellegation that any evidence
obtained by the prosecution has been obtainedesu#t of torture.

There are many allegations made by the claimamd i@ particular by the second
claimant in his second witness statement) thateemd will be given against them
which will be untruthful because of personal vetaketand bias against them by
reason of their membership of, and activities witithe Ba’ath party. It is neither
necessary nor possible for us to reach any comeiasbn those allegations because
they are matters for the Iraqi courts to consid®&tore significantly, we are quite
satisfied that even if the allegations about thislence are true, they do not establish
or get anywhere close to establishing that thangaits would face a real risk of a
flagrant denial of a fair trial on the basis ofadamce obtained by torture.

Safety risks to IHT staff and defence counsel

110.
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In Mr Wiley’s opinion, IHT staff and defence couhsannot perform their work in an

adequate manner because of fear. He bases tlukisiom on the fact that “numerous
IHT staff and defence counsel, as well as sevamily members of IHT staff and

defence counsel have been assassinated sincetabésbésnent of the IHT owing to

the connections of the victims, however tenuouspme instances, to the tribunal”.

In support, he points out that one IHT judge amadiiaber of court staff were shot and
killed prior to the first IHT trial, and during tHaujay! trial four defence counsel were
shot and a fifth disappeared. In addition, Améal trial started several months prior to
the handing down of the judgment Dujayl and the brother of the leadinfal
prosecutor was shot and killed, as were the brotfiehe presiding judge and the
brother and young nephew of one of the accusedddlition, the wife of the court-
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appointed lawyer who had presented the closingnaegis in the defence of Saddam
Hussein was kidnapped and shot. Court staff ranfiom maintenance workers to
bailiffs were also shot.

On the basis of this information, Mr Wiley consislghat IHT staff and defence
counsel in cases before the IHT cannot reasonablgxipected to focus entirely or
even sufficiently upon their professional respoiisiés in the administration of
justice when their lives and those of their fanmgmbers are constantly under direct
threat. He also makes the point that the claimaigfence withesses would be
vulnerable while in transit to and from Baghdad ahd International Zone. He
explains that although witnesses can be hiddembehicurtain, the identities of even
those witnesses protected in this way were widaetykn in Iraq.

Mr Spillers explains that although some of Mr Wikeyriticism is warranted, the
matters relied on by Mr Wiley occurred when the IkMas a new institution
functioning in a politically and generally unstalglevironment. Mr Spillers does not
consider thdujayl andAnfal trials to be useful precedents for assessing ribgppcts

of the claimants now receiving a fair trial befolhe IHT. He stresses that the unique
circumstances under which tHaujayl trial was conducted, with Saddam as a
defendant, contrast starkly with the current caodg under which the IHT operates.

In support of this conclusion Mr Spillers pointst dist that no defence attorneys
have been killed, kidnapped or been the subjectabént attacks in 2008, and second
that no IHT staff or trial withesses have been &ped or killed in 2008. He also
states that both the International Zone and the dbldrthouse are amongst the safest
places in Irag and he does not consider that afgnde counsel would now feel
physically threatened in the IHT courthouse.

The evidence we have received concerning the &aaly is obviously very troubling,
but we are conscious that security and other cammditin Iraq have improved and we
consider that the best indication of how safe Wwiguld be for IHT staff and defence
counsel during the trial of the claimants is pr@ddby the up-to-date position as
described by Mr Spillers rather than by what wentroearlier times. The evidence of
Mr. Spillers satisfies us that IHT staff and counseuld not be so concerned about
their safety and the safety of their families aptevent the claimants from having a
fair trial.

Witness security

116.

Mr Wiley contends that there are no effective ageanents for protecting witnesses.
Mr Spillers considers these criticisms to be uriiest. On the basis of discussions
with two of the IHT judges, namely President AreflaJudge Mohammed, he gives
the following information:

) The IHT provides security and transportation foogmcution and defence
witnesses to and from their home locations. They brought to the
International Zone, where they are provided withmfmrtable and secure
housing inside the heavily guarded IHT compounducMof this was as a
result of criticisms made of tHaujayl case.
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i) In the1991 Uprisingcase, defence witnesses located in Iraq who wesiamt
to go to Baghdad for security reasons or who wesble to go to Baghdad for
any reason were permitted to give witness statesrisafore local magistrates.

i) The IHT is currently working with the Iragi Ministrof Foreign Affairs to
arrange for witnesses living outside Iraq, in faample Jordan or Syria, to
provide statements to a local consulate.

Mr Spillers also explains that in tifenfal case all the relevant witnesses were former
senior Iragi military officers who faced assassorabr imprisonment, but this would
not be the position in a trial of the claimants.

If the claimants wished to call witnesses, we hawereason to believe that the
measures set out above would not give adequateityeouthose witnesses.

Judicial stability
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In his witness statement, Mr Wiley says that IH@gas were routinely and frequently
replaced in the trials held throughout his peribdha IHT, to the extent that he had
difficulty knowing at any time which judges weret@ally hearing a particular case.
Mr Spillers accepts that this complaint was justifin relation to thé®ujayl trial but

his view is that it does not represent the curstate of affairs: first, there was only
one substitution in théAnfal case; and, second, there have been no permanent
replacements of judges in the cases now beforéHhenamely thel991 Uprising
case, theMerchantscase and thé&riday Prayerscase. There may have been a
temporary substitution when a judge was ill, sushwdnen Judge Raouf missed a
couple of sessions in thderchantscase in August 2008 due to illness, but he then
returned to the court.

Mr Wiley points out that the Iraqgi political offigis who have in the past demanded
changes of judges and the IHT officials who faatkd them still occupy the same
positions of authority. Even so, we regard it asrotial importance that, irrespective
of what happened in the past, there have been noapent replacements in the
current trials, and we cannot accept that theeessfficient risk of replacement of the
judiciary as to operate as a factor prejudicingahgity of the claimants to receive a
fair trial.

The independence of the IHT
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It is accepted by the claimants, first, that theélejmendence of the judiciary is
guaranteed by Article 19(1) of the Iragi Constitatiand, second, that Article 1 of the
IHT’s statute guarantees the “complete independeuicthe tribunal. There are also
other provisions in the IHT rules which impose b fudges an obligation to act
independently and not to be subject to, or to reddo, any instructions or directions
issued by the executive, the government or anyroffaty. The thrust of the

complaint, however, is that irrespective of whats& out in the Iraqi statutes the
claimants’ trial will be conducted before membefshe IHT who are not in practice

independent of the Iragi government.

Mr Wiley does not think that any person broughtdpefthe IHT can be assured of a
fair trial in front of judges who are independemichuse, in spite of the efforts of



123.

124.

125.

126.

127.

128.

certain IHT judges to maintain their independenseagainst the executive and the
office of the Prime Minister, there is evidencetthaccessive Iraqi Prime Ministers
and their staff have succeeded at numerous crjtioatures in the life of the IHT in
perverting or otherwise undermining the adminigtrabr course of justice. Thus Mr
Wiley believes that the IHT judges “are rarely ifee free to execute their
professional obligations without the burden of podil oversight and interference”.

In response, Mr Spillers puts forward a convinctage. He points out that Judge
Raouf, who was the presiding judge of tBeljayl trial chamber, regularly and

steadfastly refused to take calls during the tniaBadaam Hussein from the Prime
Minister of Irag. What is of great importance isat in spite of this clear

manifestation of his independence, Judge Raouf medsreplaced and indeed he
remained as the presiding judge in therchantstrial, in which the defendants

include Tariq Aziz, who was former Deputy Prime Mier and the Foreign Minister

in the Saddam regime.

Mr Spillers also points out that even during theldan regime the judiciary tried to
remain independent, with the result that Saddanidcaot rely on the traditional
judicial mechanisms to achieve his political aimBistead he resorted to Special
Revolutionary Courts, which conducted politicahlsi and which led to the execution
of 148 citizens (including 39 minors) as a restliwbich the Chief Judge has now
been found guilty of crimes against humanity.

We attach some significance to the lack of interfiee with the way in which Mr

Wiley himself performed his duties in Irag. Frormp&mber 2005 until March 2006
he was the Human Rights Officer whose task it wasionitor IHT proceedings and

to produce reports which were included in the humghts reports released to the
public and to United Nations bodies. From thenluarch 2008 he was employed
as International Law Advisor to the Defence Offigghin the IHT and his superior

was the President of the IHT. He has explainetldahao time did the President of
the IHT interfere with his work advising the defermunsel associated with the IHT
or in his monitoring role. We infer that that ndogfs were made to undermine his
independence in this important role.

Mr Wiley states that “the strongest weapon in tisemal of Iragi politicians trying to
seek to intimidate IHT judges” was the process km@s de-Ba’athification, which
involves punishing those who were involved in sufipg or acting for the Ba’ath
Party while Saddam was in power. He gives exampldbree cases in which IHT
Judges were compelled on the orders of Iraqgi palitauthorities to recuse themselves
from sitting on panels in the face of threats thadailure to step down would lead to
the individuals concerned being subjected to deafBdication proceedings.

In response, Mr Spillers points out that the deaBafication process is no longer
likely to have any impact on the present memberthefIHT. All the judges now
sitting in the IHT are likely to have gone throuitjle vetting processes associated with
de-Ba’athification, with the result that the thretremoval due to past Ba’ath Party
membership is a matter of historical interest @a longer a relevant factor.

We have also been reassured by Mr Spillers’s eeeléhat the turmoil associated
with the replacement of trial judges in the trialSaddam Hussein no longer exists
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and that there have been no judicial changes tagkamg over the last two years in the
current trials before the IHT.

By the same token, we have noted that Mr Wiley'anegles of concerns expressed
by third parties relating to the independence &f tHT all relate to matters which
occurred in théujayl trial and in theAnfal trial in early 2007 and that, significantly,
there have been no examples of such concerns beprgssed since that time.

Taking everything together, we are satisfied that IHT is sufficiently independent

to meet the requirements of a fair trial. We amified in coming to that conclusion

by the evidence of Mr Spillers that President Agafisfied him, first, that those who

in the past tried to influence the IHT judges hgieen up and, second, that they no
longer make such attempts especially as the IH@gsdvould not now be influenced
in spite of any external pressures which might ppliad. We have no reason to
disbelieve the opinion expressed by President émethis point.

The ability of IHT defence counsel properly to egent their clients’ interests
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Mr Wiley’s view is that the accused brought beftre IHT were to all intents and
purposes denied effective representation becausg,the privately-retained defence
counsel frequently represented more than one addasthe same case; second, the
Iragi lawyers who were retained were not suffidgnversed in substantive
international criminal law to meet the minimum stards of representation required
of them; and third, the foreign defence lawyersdézhto focus upon questions and
issues unrelated to the criminal culpability ofitletients.

As to multiple representation, the problem wittsthrises only if and when there is a
conflict of interests. In Mr Wiley’'s evidence thasean absence of any detail showing
that multiple representation has actually causddiuness or that it has actually led to
a conflict of interests in any particular case.

Mr Spillers points out that Mr Wiley underestimatbe impact of his own two years
of work in the IHT with defence counsel, which Had to improvements in their
skills. Mr Spillers quotes a comment by the ExaeuDirector of the International
Bar Association concerning the court-appointed kwwyappointed in th&nfal trial
following the boycott of the proceedings by defenoensel: “On each occasion, the
standby counsel did a superb job, particularly sf@samining witnesses and on
closing arguments” (Case Western Reserve Journit@fational Law, volume 39
numbers 1 and 2 2006-2007).

Mr Spillers attaches importance to the right gitendefendants to cross-examine
witnesses, which is a right they exercise in th&.IHHe has been struck by the fact
that “defendants often ask penetrating, insightfuéstions of the complainants or
witnesses”. He gives an example of one defendamdwcting a cross-examination of
a witness by using the witness’s prior inconsisgtatement. He points out that Judge
Mohammed confirmed during a recent meeting thaemtdnts now exercise their
right more frequently than previously, even though occasions exculpatory
statements are made by the defendant to the cortSpillers also notes that since
summer 2008 Judge Mohammed has become more siillkédggressive in his own
cross-examination of witnesses, consistent withrtte of the IHT in seeking the
truth, and that this can occasionally leave litblethe defence counsel to do.
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Mr Wiley mentions an incident during th&nfal trial in which Judge Mohammed
Ruaibi ordered that one of the defence counsel éhamir Badie Arif Ezaat) be
arrested for contempt of court and be detained. $fillers explains the
circumstances in some detail. According to him, Bzaat wanted to introduce into
evidence a CD indicating that the Iranians had ugezinical weapons during the
Anfal campaigns. When Judge Mohammed dismisssdathuntrue, Mr Ezaat replied
that it appeared that the judge had already declieedase, and an argument followed
in which reference was made to media comments rogddr Ezaat comparing the
IHT with a “slaughterhouse”. Mr Spillers pointstaihat under the relevant Iraqi
codes publicly insulting a court is punishable tmprisonment, detention or a fine.

Mr Ezaat remained in US custody until he left tbardry several days later and went
to Jordan, where he continued to criticise the ghiblicly. Mr Spillers says that when

he looked into the matter in July 2008, he founat tihe arrest warrant against Mr.
Ezaat had been withdrawn. He has since spokenrtBzdat who stated that before
returning to Iraq he would want assurances thath@narrest warrant would not be
issued. It seems, however, that Mr Ezaat is nosymg the matter because,
unfortunately, he is undergoing treatment for cance

Having regard to these and other matters set otlteirevidence, we are not satisfied
that there is a real risk of defence counsel bpmegented from doing a proper job for
the claimants in the event of a trial.

The rights given to defendants in the IHT
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The IHT statute and its rules have been modelleéer d@he International Criminal

Tribunals for Yugoslavia and for Rwanda and therdmational Criminal Court. The

protection afforded to a defendant who is triedobethe IHT include the following:

(a) the presumption of innocence; (b) the righbeéanformed of charges; (c) the right
to defence counsel; (d) the right to be tried withondue delay; (e) the right to be
present during the trial; (f) the right to examimeconfront witnesses; (g) the right
against self incrimination; (h) the right not tovkasilence taken into account in
determining guilt; (i) the right to disclosure okoellpatory evidence and witness
statements; (j) the exclusion of coerced evider&g;the right to ensure that
interrogations are videotaped; (l) the right to @a@giestions directly to the witness;
and (m) the right to appellate review.

In addition, every part of all IHT trial proceedmis broadcast on television while
the verdicts are issued in a detailed written daninproviding explanations of
findings of facts and of conclusions of law.

Conclusions on fair trial

140.

The overall picture which emerges is that, althougttally there were deeply

unsatisfactory aspects of the IHT and trial envinent, which cast doubt on the
ability to provide defendants with a fair trial ttat time, there have been many
significant improvements since then. We see nearo reject the evidence of Mr
Spillers who, unlike Mr Wiley, is able to give up-tlate information on the IHT and
its proceedings and whose witness statements we fawnd convincing. It is

noteworthy, for example, that the IHT has in recemwnths ordered the release of
people whom Mr Spillers describes as “high valueerimes”. Another example,
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albeit small in itself, is that in th£991 Uprisingtrial, at the end of the prosecution
closing arguments, the defence asked for 30 daysvhith to prepare closing
submissions but the IHT allowed 45 days for theppee.

To date the claimants have appeared before the d¢m@gts and have denied the
allegations made against them; and there can lm®mglaint about the way in which
the courts have dealt with them. As to the futdoeking at the various points
individually and cumulatively, the evidence befars falls a long way short of
establishing substantial grounds for believing ¢hier be a real risk that a trial of the
claimants would involve a flagrant breach of thengples guaranteed by article 6.
Thus, even if the Convention were to apply in tloenmal way, we would reject the
claim that transfer of the claimants into the cdgtof the IHT would be contrary to
article 6.

In view of that finding, we think it unnecessarygwe separate consideration to the
general principles of international law concernihg fairness of a trial. It suffices to
state the obvious point that, in the light of oumdings above, the claimants’
allegations in respect of the trial process carvige no sustainable reason under
international law for the United Kingdom to decliteecomply with its obligation to
transfer the claimants into the custody of the IHT.

Death penalty

Introduction

143.
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On this issue, the case for the claimants is that transfer from the custody of the
British Forces to the Iraqgi court in order to standl would be a breach of their rights
under the Convention and the HRA 1998 becauseeofisk of the imposition of the
death penalty. It is not in dispute that Iraqi lparmits capital punishment or that the
death penalty is a sentence open to the IHT ihdd a defendant guilty of war crimes
such as those with which the claimants are charged.

Article 2 of the Convention provides:

“Everyone’s right to life shall be protected by lawNo one
shall be deprived of his life intentionally savetime execution
of a sentence of a court following his convictidraccrime for
which this penalty is provided by law”.

In Soeringit was held that, as matters stood at that time faélot that a person faced
the risk of the death penalty in the receivingesthtl not of itself provide a ground for

resisting extradition, either under article 2 odenarticle 3. The position has since
changed by reason of the adoption of protocol 8p.which has been ratified by all

the contracting states save Russia and Azerbaifareplaces protocol no. 6, which

also concerned the death penalty but which it 18 nonecessary to consider. Article
1 of protocol no. 13 provides that:

“The death penalty shall be abolished. No one shall
condemned to such penalty or executed.”
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This effectively displaces the second sentenceatmile 2 of the Convention. Article
1 of protocol no. 13 has also been added to thefli«Convention rights” referred to
in s.1 of the HRA 1998 and set out in schedule thab Act.

The case for the Secretary of State is that (aetlhee no substantial grounds for
believing that the claimants would, if convictee, dt risk of the death penalty, so that
their transfer into the custody of the Iraqi cowil not infringe the rights conferred
by protocol no. 13 even if the Convention appli&sg (b) neither the availability of
the death penalty in Iraqgi law nor its impositionthe Iraqi court would be contrary
to international law, so that the death penaltyncamprovide a valid reason for non-
compliance with the United Kingdom’s obligationttansfer the claimants.

We should mention for completeness that the impositf the death penalty after a
flagrantly unfair trial could also be a breach dickes 2 and 3 (se®calan v Turkey
(2005) 18 BHRC 293). But in view of our conclussam the issue of fair trial, this is
an aspect of the death penalty case to which wehatoneed to give separate
consideration.

The position under the Convention
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Our starting point is that the death penalty isuaighment available under Iragi law
for the offences with which the claimants have belesrged. This means thatjma
facie there are substantial grounds for believing therebe a real risk that the
claimants would be subject to the death penaltyatl and convicted by the IHT. In
those circumstances in the light of the approatlosiein Saadi it is for the Secretary
to State to dispel any doubts about the point (heepassage quoted at para 98
above).

Mr. Lewis contends that the claimants will not hibjected to the death penalty. He
relies first on communications between represem@stiof the United Kingdom
government and the Iraqgi authorities, includingsittent Aref (the President of the
IHT). Ms Abda Sharif, who is Legal Adviser and ideaf the Justice and Human
Rights Section at the British Embassy in Baghdasd, éxplained that on 17 June 2008
she called on President Aref with whom the BritEmbassy in Baghdad has a
“productive working relationship” and about whom Mbkarif says that she has every
confidence in his ability to deliver what he proegs Ms Sharif explains that at the
meeting she discussed the claimants’ cases anéxgli@ined the opposition of the
United Kingdom government to the death penaltye States that President Aref was
sympathetic and that he invited letters from thaili@s of the victims and the British
Embassy in Baghdad opposing the imposition of tkatld penalty in this case.
According to Ms Sharif, he stated that it wouldHzdpful if the Embassy in its letter
could waive its rights to civil compensation, ahdtthe would then pass these letters
to the trial chamber for their consideration.

According to Ms Sharif, the family of one of thectins has written to President Aref
to seek clemency for the claimants if they are tbgnilty of the war crimes. This
letter was sent to President Aref under cover ddter from the British Embassy
explaining the opposition of the United Kingdom gavment to the death penalty,
seeking clemency and waiving the right of the Whikengdom government to civil
compensation. Ms Sharif says that the Ministrypefence has been unable to make
contact with the family of the other victim but this efforts to do so are continuing.
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There was a further meeting on 29 July 2008, baetviresident Aref and Mr Gordon
Ross, who is the Second Secretary Human Rightsé€ffit the British Embassy in
Baghdad, to consider the position if only one & tlvo victims’ families wrote a
letter seeking clemency. President Aref took thewvthat “this would not

significantly affect the situation”.

Ms Sharif says that she has been advised by therdgnLegal Adviser to the British
Embassy in Baghdad, who is an Iraqi lawyer, thatitlpact of a plea of clemency by
the families of the victim in Iraq is likely to kbat the Iraqgi court “will not impose
the death penalty in any particular case”. Ms Blsays that President Aref has
confirmed that a plea for clemency by the famibéshe victim in Iraq is likely to be
an important factor for any court in assessing veleatence would be imposed on the
claimants.

Ms Sharif also states that a further meeting tdakgoon 18 August 2008 between her
and President Aref, in which she handed over totherletters referred to above from
the British Ambassador and the family of one of thetims (with an Arabic
translation). President Aref confirmed that he idoypass the letters to the
investigative judge who would then provide cop@shie trial chamber judges.

In her witness statement dated 20 August 2008 MsifStates “l expect to receive a
written reply from President Aref within the nexd86days”. No letter was supplied
within that period. Ms Sharif met President Aredegon 21 October 2008, on which
occasion he gave her a letter containing the fofigw

“With regard to the sentence, capital punishmein ihe Iraqi

law as well as the law of this tribunal. If thedance obtained
is sufficient to convict, then the members of thikbunal,

consisting of 5 judges who have sufficient expergeim voting

and in the judiciary, will retreat to discuss amdhgmselves
whether to convict or not and a decision is issadther

unanimously or by majority if it is 3 to 2. Thesdenting
member will be recorded and registered in the papers. The
sentence itself will then be discussed in termthefnature and
length. If the defendant apologises publicly foe trimes he
committed against the victims, the tribunal wilkeéathis into
account according to the law and is able to amaedcapital
punishment to a lesser punishment. Also if théimis family

drops its charges, in some cases it may affectsdmence.
After the decision is issued, the decision is sttbj® a
mandatory appeal (automatic). If it is appealedairby one of
the parties, it is put to the appeal panel comgstif 9 judges
including a chairman. A decision will then be isduo either
confirm or to reject.”

That letter represents President Aref's consideratlen position. It is striking that
the letter gives no indication whatsoever thatdbath penalty would not be or even
probably would not be imposed. The case for tl@enants is that this is not
surprising in the light of the evidence of Mr Wilayhose credentials we have already
considered (para 104 above). Mr Wiley explaing thaing his two years of service
with the IHT he did not find any evidence to indedhat there is a presumption
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against the imposition of the death penalty onrageconvicted of a capital offence
before the IHT. Indeed his evidence is that thpasition of the death penalty in the
event of conviction for a criminal offence “is déepngrained in the Iraqi legal
profession” as “there is a presumption in favouthaf imposition of the death penalty
where a person is convicted of a capital offenckle points out that of the twelve
prisoners sentenced to death by the IHT trial gouebate chambers as of October
2008, seven have already been executed.

The only contrary evidence is contained in a wisnegtement from Mr Spillers,

whose credentials we have also considered (seelp&rabove). Mr Spillers explains
that he had a meeting with President Aref on 270t 2008 in which he pursued
previous enquiries about the effect of a plea femency on the imposition of the

death sentence by the IHT. President Aref thepla@xed the factors which would

influence the IHT against imposing a death sent@m¢ke current case, which were
an admission of the crime by the claimants, a regioe forgiveness from the family

of the victims, a request for forgiveness of thertdor the acts, and a request for
leniency from the family of a victim. Mr Spillessays that President Aref explained
that “the presence of just one of these factorsldvba enough to militate against the
imposition of the death sentence”.

According to Mr Spillers, when President Aref waked about an assurance that the
death penalty would not be imposed if the claimamése tried and convicted, he
stated in English “this assurance is implicit” iis Btatements about the factors which
would influence the courts not to impose the deathalty. Mr Spillers expresses the
opinion that the claimants would not be sentenoedetith even if they were tried and
convicted of crimes punishable by death sentendeshis view the likely sentence
would be in the region of 15 years’ imprisonment.

Taking the evidence as a whole, we are satisfiatl ghbstantial grounds have been
shown for believing there to be a real risk of th@mants being condemned to the
death penalty and executed, contrary to protocdl3)af they are transferred into the
custody of the IHT. In particular: (a) the peradtifor the offences with which the
claimants are charged include the death penalty;tiHere is clear evidence that
persons convicted of such offences are liable attpre to be sentenced to death; (c)
the matters relied on as militating against theadsifion of the death penalty are not
sufficiently cogent or certain to negative the nask; (d) in spite of the efforts made
on behalf of the Secretary of State, no assuraasében given that the death penalty
will not be imposed in this case; and (e) in angrdgyeven if President Aref had given
such an assurance, we are not satisfied it woutéssarily be effective, because he
does not have the authority to bind the appeal blearwhich would automatically
have to consider the appropriate sentence, whatis@sion the trial chamber had
reached.

In those circumstances, if the claimants were ledtio rely on the Convention in the
normal way to resist their transfer, we take thewvihat the transfer would be in
breach of their rights under protocol no. 13 andilddherefore be contrary to s.6 of
the HRA 1998.
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Although the death penalty is prohibited by the @aontion, it is not yet, in our
judgment, contrary to internationally accepted rgrat least where it is imposed for
serious crimes and follows on from conviction atrial that meets the minimum
standards of fairness. As to the testRifiB) v Secretary of State for Foreign and
Commonwealth Affairsthe imposition of the death penalty is not a eriagainst
humanity, nor is it what the court can have hadmimd when referring to the
immediate likelihood of serious injury. More gealéy, we agree with the
submissions on behalf of the Secretary of Staté ttea availability of the death
penalty in Iraqgi law and its imposition by the Iragurts are not, as such, contrary to
international law: there is no cogent evidencesuggest that they are, and much
evidence to show that they are not.

It is true that protocol no. 13 represents a neasensus among contracting states of
the Council of Europe, though two contracting stdtave not signed or ratified it.
The same consensus can be seen in European C@irestive 2004/83/EC “on
minimum standards for the qualification and statdisthird country nationals as
refugees or as persons who otherwise need intenatprotection and the content of
the protection granted”. In that directive, “seischarm” for the purposes of the test
of persecution is defined in article 15 as inclgdideath penalty or execution”.

There are, however, many other countries, of withehUnited States of America is
an obvious example, where the death penalty ik istposed for serious crimes.
Furthermore the UN Human Rights Committee, in iesn&al Comment No. 6, on
article 6 of the International Covenant on Civitldpolitical Rights 1966 (the right to
life), states:

“While it follows ... that States parties are ndtliged to
abolish the death penalty totally they are obligetimit its use
and, in particular, to abolish it for other tham tmost serious
crimes’ ...

The Committee is of the opinion that the expressioost
serious crimes’ must be read restrictively to méae death
penalty should be a quite exceptional measure.”

The charges against the claimants fall within tla¢egory of the “most serious
crimes” which would justify, in the terms of the @mittee’s comment, the
exceptional measure of the death penalty.

It follows that, however repugnant the death pgnalhy be within our domestic legal
system and under the Convention, its imposition ldlonot be contrary to
international law. The risk that the claimants rbaysubject to the death penalty does
not, therefore, operate to relieve the United Kmmdof its obligation to transfer the
claimants into the custody of the Iraqi court.



Torture and inhuman or degrading treatment

Introduction

164.

165.

166.

167.

The case initially advanced by the claimants wad the evidence of systematic
torture of detainees in the custody of the Iragnistry of the Interior (“MOI”) and of
security internees in the custody of the Iraqi Mgiry of Defence (“MOD”) meant that
the claimants’ article 3 rights would be infringbg handing them over to the Iraqi
authorities; and much evidence was adduced fronanisgtions such as Human
Rights Watch which related in the main to MOI an®@M prisons. This evidence has
become of limited relevance, however, in the lightmore specific information
provided by the Secretary of State as to the prisamhich the claimants are likely to
be sent while awaiting trial and to which they wibwubsequently be sent if
convicted. As we will explain, the evidence showsttboth before and after
conviction they would almost certainly be held inspns controlled by the Iraqi
Ministry of Justice (“M0OJ”). So we can focus odteation on conditions in MOJ-run
prisons.

We do not need to repeat what we have said indhtegt of fair trial about the use of
torture to extract confessions or the use of switheace in court (see paras 107-108
above).

The issue under article 3 of the Convention is Wwhethere are substantial grounds
for believing that the claimants would face a nésk of being subjected to torture or
to inhuman or degrading treatment or punishmenhefy were transferred into the
custody of the Iraqi court (so as to be detainedethfter in an Iraqgi prison). How the
various elements of article 3 are to be understand applied in the context of
extradition, but in relation to a very differensi®, is the subject of some discussion
by the House of Lords in a judgment just handedrdovR (Wellington) v Secretary
of State for the Home Departmeg@008] UKHL 72. There has been no time to
obtain submissions from the parties on the judgmautt we do not read it as having
any material impact on the matters examined below.

The judgment irR (B) v Secretary of State for Foreign and CommaitiveAffairs
suggests that a higher threshold applies undemetienal law than under article 3.
Whether we need to consider that question depdmgever, on the conclusion we
reach in relation to article 3.

The prisons in which the claimants would be hetdarfisferred

168.

Ms Abda Sharif (who, as already mentioned, is Léghliser and Head of the Justice
and Human Rights Section at the British Embasdyaghdad) states that the United
Kingdom government is anxious to ensure that amyical detainees who are to be
transferred to the Iragi authorities will be trehteith respect for their human rights.
The MoU between the UK contingent of the MNF angl MhOJ and MOI (see para 20
above) states in para 4(c) of section 3 that tlagilauthorities will provide an
assurance that, following transfer to Iraqi faeht a suspect will be treated humanely
and will not be subject to torture or to cruel, unfan or degrading treatment or
punishment. Ms Sharif says that such assurancesbeen obtained from Mr Posho
Ibrahim Ali Daza’ayee, the Iragi Deputy Minister &istice, and that Mr Daza’ayee is
trustworthy and reliable and has a long historfudfflling his promises.
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Mr Gordon Ross (the Second Secretary Human RigfiiseDat the British Embassy
in Baghdad) met Mr Daza’ayee on 22 June 2008 ierai discuss the assurances in
respect of the treatment of the claimants and ttanditions of detention that were
being sought before their transfer to the Iraghatities. It was explained that the
request was being made pursuant to the MoU and &4 Rook the opportunity to
present anote verbaledated 18 June 2008 requesting the assurances.

The IHT has requested that prior to their tri@ thaimants are sent to Rusafa prison,
which significantly is controlled by the MOJ. TBeitish Embassy was concerned to
determine first in which compound the claimants lddae placed in that prison and,
second, if they would remain there if they weredatonvicted. Mr Ross asked Mr
Daza’ayee for assurances that the claimants woeldap kept in Compound 4 of
Rusafa prison; (b) humanely treated when in Iragt@dy and would not be subject to
torture or ill-treatment; (c) granted free and uigieed access to legal representation
and medical treatment; (d) allowed frequent fanvilsits; and (e) permitted during
their detention to receive visits at any time bg British forces or staff of the British
Embassy in Baghdad.

According to Ms Sharif's witness statement, the gMinister stated that all those
assurances could be given save that should theaés be found guilty it would not
be possible to undertake that they would be ke@ampound 4 of Rusafa prison: if
they received a sentence in excess of ten yeang cthuld not be kept there but would
most likely be sent to Fort Suse, which is also @IMun prison, or possibly to an
alternative MOJ-run prison.

Subsequently, on 9 July 2008, the Deputy Minigtésrmed the British Embassy that
the acting Minister of Justice had agreed in pplecto all the assurances sought save
for the one to which we have just referred, retatia what would happen to the
claimants if they received sentences in excesemfykars. On 11 August 2008
written assurances to the same effect were recdiydatie British Embassy from the
Deputy Minister.

The significance of the assurances
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It is appropriate at this stage to consider thénr@ats’ contention that assurances
given by the Iragi government do nothing to redtiee risk that they would be

subject to treatment contrary to article 3. Thdy o the approach of the Strasbourg
court, which has recently refused to regard assesarby requesting states in
extradition cases as valid and effective safeguagasnst the risk of torture. So it is
contended that we should not regard as determendhig¢ assurances given by the
Iragi authorities about the way in which the clamtsawould be treated and where
they would be imprisoned if they were handed dwehe Iragi authorities.

The approach of the Strasbourg court to the isf@ssurances can be seen from this
passage itsmoilov v Russi&Application no. 2947/06, judgment of 28 April Z)O

“127. Finally, the Court will examine the Governrisn
argument that the assurances of humane treatmemt tine
Uzbek authorities provided the applicants with alecuate
guarantee of safety. In its judgment in tGbahal case the
Court cautioned against reliance on diplomatic @ss1es
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against torture from a State where torture is enclean

persistent .... In the recent caseSafadi v. Italythe Court also
found that diplomatic assurances were not in therase
sufficient to ensure adequate protection agairestrigk of ill-

treatment where reliable sources had reportedipesctesorted
to or tolerated by the authorities which were mestiy

contrary to the principles of the Convention ....vé&i that the
practice of torture in Uzbekistan is described leputable

international experts as systematic ..., the Courtnat

persuaded that the assurances from the Uzbek dighor
offered a reliable guarantee against the riskl-febatment”

A similar approach is to be seen Ryabikin v RussigApplication no. 8320/04,
judgment of 19 June 2008), an extradition casehithvthe court held that assurances
by the requesting state that the applicant woutdoeosubjected to ill-treatment were
not sufficient to ensure adequate protection agdives risk of such ill-treatment, in
circumstances where the government had systemwticalefused access to
international observers, and reliable sources tedqgractices resorted to or tolerated
by the authorities which were manifestly contrarytte Convention.

We have considered those authorities with care, ibuideems to us that the
significance to be attached to assurances musndepeall the circumstances of the
particular case, a view which is supported by thldgment of the Court of Appeal in
MT (Algeria) v Secretary of State for the Home Dapant [2008] QB 533, in
particular at paras 125-133. In this case we l@reluded that we should attach
importance to the assurances from the Iraqi autesyihaving regard to (i) the fact
that they have permitted international observersess to Iraqgi prisons, (i) Ms
Sharif's evidence that Mr Daza’yee has a long st fulfilling his promises (even
though this history is not particularised), and) {ine specific evidence, referred to
below, about conditions in Rusafa and Fort SussoRs and other MOJ facilities.

Conditions in Compound 4 in Rusafa Prison
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A report on conditions in Compound 4 of Rusafa &rikas been produced by the
Provost Marshall (Army) (“the PM(A)”), the BritisAhrmy’s expert on custody and

detention. The present incumbent of that post igdsiier Colin Findley CBE, whose

job includes conducting regular inspections of Uedhtion facilities in places such
as Irag. When it was suggested that the claimarght be moved to Rusafa Prison,
an inspection was conducted in April 2008 by the(RK& team for the purpose of

assessing its suitability for housing the claimantfhe standards applied on the
inspection were those stipulated in the Fourth @@n€onvention, which, in the

absence of any cogent argument to the contrargonsider to provide an appropriate
benchmark.

The report of the PM(A) noted that the compound€Rasafa Prison were each
“seemingly independent”. It was found that Compbdrisatisfied the requiremefits

for the claimants, providing “relative segregatigarptection from elements and
reasonable living conditions”, commensurate with tlonditions found in the facility
where the claimants are currently held by the &hitforces. Although the report
considered other parts of Rusafa to be unsuitairiehfe claimants, it is of great
relevance in considering whether the claimantgtlart3 rights would be infringed
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that although the PM(A)’s inspectors received campé from some inmates at the
prison about the lack of visits and the quality toé food supplied, “no person
complained of mistreatment”.

Further information about conditions in Compounds £ontained in a report of an
inspection of Rusafa conducted by the US InternatioCriminal Investigative
Training Assistance Programme (“ICITAP”), a body igth works with foreign
governments to develop professional and transpéenénforcement institutions that
protect human rights, combat corruption and redheehreat of trans-national crime
and terrorism. The ICITAP report relates to Commini1-6A at Rusafa. It states
that “the Audit team found no indication that prisos are subject to intentional or
overt acts of mistreatment, neither through oureoletions nor through interviews
with personnel and prisoners.” Compound 4 was daiwncomply with basic human
rights standards for the treatment of prisonergals also established that prisoners in
Compound 4 are allowed regular visits from leggkesentatives and relatives; force
is used only as a last resort when necessary teempireprisoners from harming
themselves or others; corporal punishment is faidadand prisoners interviewed
stated they had never known it to be used; ancetiera robust system for the
reporting of any mistreatment.

Ms Akiwumi (Assistant Director, Legal Policy, in éh Directorate of Joint
Commitments in the Ministry of Defence) points auta witness statement that the
Iragi Ministry of Human Rights inspects prisons Iraqg and compiles an annual
report. Its report for 2007 concludes that theqms run by the MOJ are generally of
a good standard and it does not record any inssavfcabuse in those prisons.

The case for the Secretary of State is that thesesiigations show that Compound 4
of Rusafa is of an acceptable standard and tlkadutd not be contrary to article 3 for
the claimants to be transferred for detention there

The claimants rely principally on witness statersesit Mr John Tirman, Executive
Director and Principal Research Scientist of that@efor International Studies at the
Massachusetts Institute of Technology, who is headi major effort at empirical
data research and analysis of violence in Iraghidrfirst witness statement he refers
to concerns about overcrowding at Rusafa and quatg805 report which found
evidence of torture there, and refers also to redther adverse comments about the
prison; but he points out very fairly that othepogs maintain that the prison is
properly operated.

As we have mentioned, the claimants were given @sian to adduce evidence after
the hearing in order to respond to some late ecelari the Secretary of State. Mr
Tirman duly produced a detailed second witnessestant in which he carefully
scrutinises the evidence on which the SecretaStatke relies as regards conditions in
both Rusafa and Fort Suse prisons.  Amongst adtfiegs, Mr Tirman draws
attention to various shortcomings in the ICITAPaepincluding its reliance in large
part on accounts of wardens and prison documerigshwin his view introduces
obvious possibilities for bias or concealing oflgems. He refers to a passage in the
report which states that holding staff accountdble their actions, coupled with
making sure that staff understand how their actemespart of the ‘big picture’ of the
Iragi criminal justice system, seem to be the npoessing needs of Rusafa; and that
“[u]ntil these basic management concepts are astedal and maintained, these units’
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ability to fully operate within the rule of law tnsure prisoners are afforded human
rights protections will be hampered, if not att&iled. Mr Tirman places particular
stress on the sentence we have just quoted.

Mr Tirman also expresses concern that the majoffitgrisoners in Compound 4 are
being held for terrorist offences, but there is sagregation on religious or ethnic
grounds. Thus it is said that there is a veryrgjritkelihood of the claimants being
regularly exposed to sectarian milita members #mat such people would be
particularly threatening to former Ba’ath officers.

Whilst Mr Tirman points to passages in the repoeted on by the Secretary of State
which cast doubt on some of the assertions matieisecretary of State’s evidence,
it is significant that he does not give or pointatty evidence of actual mistreatment
of prisoners or any particular instances of vioeimcCompound 4. His observations
do not seem to us to get close to establishingabrigk that the claimants would
suffer any form of torture or article 3 ill-treatrmte whether at the hands of the
authorities or of other prisoners, if they wereadietd in Compound 4 at Rusafa
Prison.

If there were allegations of abuses in Rusafa, vretit likely that they would have
come into the public domain in the same way agatlens of abuse in MOI and
MOD facilities have done. We also note that, eifethe ICITAP report has to be
treated with a degree of caution, it contained rcfealings that all prisoners were
treated fairly and it was based in part on intemgewith prisoners themselves.
Overall we do not think that the claimants’ evidenmdermines the clear picture that
emerges from the Secretary of State’s evidenceo abe existence of satisfactory
conditions in Compound 4.

(iv) Fort Suse Prison
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As we have explained, Mr Daza’ayee has said theifclaimants received sentences
in excess of ten years imprisonment they would nligsty be sent to Fort Suse,
which is also an MOJ-run prison, or to an altenef1OJ-run prison. The PM(A)
was asked if he would be able to assess the ditadfiFord Suse prison but because
of its geographical location and the associatedrggcaisks it has not been possible
for his staff to carry out that inspection. Howeueformation acquired by his staff
from telephone and other investigations shows dlsaat July 2008 it was a modern,
well-run prison at which the prisoners had accessnédical advice and received
family visits.

Similar conclusions are set out in a US Departnoémefence report dated 4 August
2008, which relates to an assessment carried o@6oduly 2008. Fort Suse was
considered to have a number of strengths suchrssg, that it had a detailed abuse
reporting procedure which was believed to work;oselc adequate medical care;
third, a facility for family visits twice a week, ith recreational and educational
facilities; and fourth, a detailed disciplinary pealure. The report noted that there
had not been any instances of abuse in that pf@saover a year. It also pointed out
a number of weaknesses, in that there was a limitedber of staff and some of the
cells were overcrowded. The overall conclusion thas Ford Suse met the minimum
requirements for a prison.
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In addition, an ICITAP report found that Fort Syseson was “an efficient, effective,
well organised facility under the leadership anddgnce of a warden who is
committed to operating the facility within the rwé law and with the utmost regard
for protecting the prisoners’ basic human rights'hat report, too, said that there
were no instances of mistreatment but (perhaps rilkeay prisons in the United
Kingdom) the prison was overcrowded and also sefférom staff shortages.

In his first witness statement Mr Tirman says tRatt Suse “appeared to be a
‘normal’ prison” with less overcrowding than is tgal in the Iragi system, though he
refers to some old and unparticularised instanédseatings. In his second witness
statement he says that the fact that the prissearisusly understaffed as well as being
overcrowded “exacerbates the risks to the claimaaffety particularly in relation to
non-state actors”. The prison is still below cajyaout even so, there is no evidence
of human rights abuses other than one instance hwh&s not been clearly
particularised.

We have considered with care all Mr Tirman’s detitriticisms of Fort Suse, but
again we are far from persuaded that the claimatgntion there would carry with

it a real risk of treatment contrary to the staddaof article 3, whether by reason of
the general conditions in the prison or throughcgpeill-treatment at the hands of

the authorities or of other prisoners. We are fiediin that conclusion by the fact that
Fort Suse is visited regularly by the Kurdish Huniights Commission and by the
International Committee of the Red Cross.

On the evidence before the court we cannot disthisgpossibility that, if convicted,
the claimants would be sent to a prison other thamh Suse and about which we do
not have the same detailed information. But havegard to the assurances given
and to the absence of evidence of serious probEmM48OJ-run prisons, we do not
think that this possibility carries with it a reddk of treatment contrary to article 3.
We do not regard it as reasonably foreseeablethieatlaimants would be held at a
non-MOJ-run prison.

Conclusion
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In our judgment the evidence falls well short ofabtishing substantial grounds for

believing that the claimants would face a real ngkreatment contrary to article 3 if

they were transferred into the custody of the liamirt and were detained thereafter
in an Iragi prison.

In the circumstances it is unnecessary for us ém@@ny time considering the wider
international law position. The tests i (B) v Secretary of State for Foreign and
Commonwealth Affairare plainly not satisfied and there is no basiscfamcluding
that the treatment of the claimants in prison woumldany respect be in breach of
internationally accepted norms.

Overall conclusion on risk
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For the reasons given when considering each aihtlia areas of risk relied on by the
claimants, and applying the tests i (B) v Secretary of State for Foreign and
Commonwealth Affairghere is nothing to show that if the claimants sansferred

into the custody of the Iraqgi court, the Iragi arthes intend to subject them to
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treatment so harsh as to constitute a crime agdustanity or that there is an
immediate likelihood of their experiencing seriougury (in the sense evidently
contemplated in that case). There is indeed nlorisdaof their being treated in any
way contrary to internationally accepted norms. fdtlows that there is no

justification in international law for the Unitedifgdom declining to comply with its

obligation to transfer the claimants. If, therefowe are right in the conclusions we
have reached on the application of the Conventsme (the summary at para 95
above), the United Kingdom must comply with itsigation to transfer the claimants
and the Convention does not prevent such compliance

If we are wrong in the conclusions we have reachedthe application of the
Convention, and if the claimants are entitled 1y es they contend on the full force
of the Soeringprinciple, then in our view their transfer into thestody of the Iraqi
court would be incompatible with article 1 of prodbd no. 13 (concerning the death
penalty) but would otherwise not be in breach ef@onvention.

The impact of customary international law

197.

This part of the claimants’ case relates in paldictio the prohibition on torture,
which they submit is a rule of customary internadiblaw upon which they can rely
because rules of customary international law autcally become part of domestic
law unless there is a conflict with statute or th&tter concerns crimes recognised in
customary international law (because of the priecihat only Parliament should
criminalise conduct). The argument is advancedraslternative way of putting
forward the substantive case concerning the claishareatment in prison if and to
the extent that they are unable to rely on the €otion. The substantive conclusions
we have reached in respect of article 3 mean, heryélat there can be no question
of the claimants’ transfer breaching the prohiloitan torture or any related rule of
customary international law. In those circumstanee need say nothing further on
the issue.

Breach of legitimate expectation

198.

199.

This issue arises out of our finding that the ckms, if transferred to the Iraqi
authorities, would be at real risk of being sulgedio the death penalty in the event of
their being convicted after trial before the IHIMs Monaghan submits that their
transfer would therefore not be in accordance established government policy not
to expose an individual (whether by way of surrendeportation or extradition) to
the real risk of the death penalty. The claimarts submitted to have a legitimate
expectation that the Secretary of State will follpublished policy unless there are
compelling reasons of public interest justifyingdeparture from the policy. It is
further submitted, in reliance on a brief obsewatin the judgment of the court in
Nadarajah v Secretary of State for the Home Depantijf2003] EWCA Civ 1768, at
para 54, that under principles of public law therS&ary of State is obliged to follow
published policy.

We do not think that the observationNiadarajahcan have been intended to be read
in the unqualified way contended for by the claitsant seems to us to have been no
more than a shorthand reference to the legitimgpeatation that a published policy
will be followed. More importantly, however, we dwt accept that the policy



200.

201.

202.

statements relied on by the claimants go as fahe&g would need to go in order to
provide a proper basis for resisting transfer.

In para 114 of the first witness statement of MIwAlmi, a senior official in the
Ministry of Defence, it is stated that “for poliagasons, the FCO are seeking to
obtain, if possible, an assurance that the Claisnauoiuld not be subject to the death
penalty if convicted”. We have referred alreadythe attempts to obtain such an
assurance and the absence of any clear-cut assucdnihe kind sought. In an
exchange of correspondence during the course digheng before us, the Treasury
Solicitor confirmed that the policy of the Unitedngdom is as summarised in para
114 of Ms Akiwumi’'s witness statement. The letédso states that, in relation to
cases where the offence alleged may be punishetiebgeath penalty, assurances
would be sought that capital punishment would netilmposed, but that if no
assurance is given “transfer can occur where tipoamion of the death penalty will
not violate Irag’s international obligations”.

The claimants have referred to various Parliamgnstatements making clear the
government’s opposition to the death penalty bahegally and in relation to Iraqg.
For example, in the course of a debate on 25 A7 the Parliamentary Under-
Secretary of State at the Foreign and CommonwéHfibe stated that “[t]he British
Government are firmly against the use of the deatialty in any circumstances and
in all cases. Since the Iragi Government reintoediuthe death penalty in 2004, the
United Kingdom, together with the European Unioas nepeatedly raised our policy
of opposition to the death penalty at the highestll including with the Iraqi
president and prime minister”.

All this is clear evidence of a policy of strongpmgsition to the death penalty and a
policy to seek assurances that the death pendltpatibe imposed. It does not go so
far, however, as a policy not to transfer a persoanother state in the absence of
such assurances. In practice, of course, the pordpable of arising only in highly
exceptional circumstances. The United Kingdom’kgaltions under the Convention
will normally apply. In addition, in the case okteadition there is an express
statutory provision (see s.94 of the Extraditiort 2803). But in an exceptional case
falling outside those situations, where reliance ttabe placed on policy alone, the
statements of policy do not go as far as the claimmaeed them to go in order to
succeed on this issue.

Conclusion

203.

204.

For the reasons we have given, we conclude thatptbeosed transfer of the
claimants into the custody of the IHT would be lalhdnd that the claimants’ claim
for judicial review must be dismissed.

Whilst we have been led to that conclusion by aalgsis of the legal principles and

the factual evidence, we are seriously troubledheyresult, since on our assessment
the claimants, if transferred, will face a reakref the death penalty in the event that
they are convicted by the Iragi court. In all nafraircumstances the Convention (as
well as the Extradition Act 2003 in extradition easwould operate to prevent such a
result. It arises here only because of the highlgeptional circumstances of the case
and the application to them of the principleRirfB) v Secretary of State for Foreign

and Commonwealth Affairsas we have understood the judgment of the Cdurt o



Appeal in that case. In that and other respectsstees in the present case are of
obvious difficulty and importance, and we shouldkmalear that we are minded to
grant the claimants permission to appeal if it asight. We have referred to the
Secretary of State’s undertaking not to transfer ¢clmimants before this court has
given judgment in the case. In the event of pesioisto appeal being granted, we
would expect the Secretary of State to have giaefal consideration to how the
status quocan be preserved pending an appeal, taking intouat the expected
changes in the legal and practical position coningrthe presence of British forces in
Iraq after 31 December 2008.



