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(1) The application made on 30 October 2007, and antende
9 January 2008, is dismissed.

(2) The applicants pay the first respondent’s costsisethe amount
$7,000.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SYG 3356 of 2007

SZCOV & SZCOW
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT
(As Corrected)

This is an application made under tMigration Act 1958 (Cth)
(“the Act”) on 30 October 2007, and amended on rfuday 2008,
seeking review of the decision of the Refugee Revikibunal
(“the Tribunal”) signed on 25 September 2007, aadded down on
4 October 2007, which affirmed the decision of &edate of the first
respondent to refuse protection visas to the agmisc

Background

2.

The first respondent has put a bundle of relevantichents before the
Court (the Court Book — “CB”) from which the follomg background
may be ascertained.

The applicants are husband (“the applicant hushaandd wife (“the
applicant wife”). They are nationals of the PeaplRepublic of China
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(“China”). They arrived in Australia on 3 March 2D0 and
23 February 2002, respectively (see in particul& 13 and CB 68).
The applicant husband applied for a protection \@ea6 June 2002
(CB1 to CB48 with annexures, including a stateimé&om the
applicant at CB 46 to CB 48).

The Applicant Husband’s Claims

4.

The applicant husband claimed that he was toles&r@in employee
(who was also a distant relative) who practiseduralsong, and
allowed him to continue his practice. Further,ttha assisted the
employee when he had been detained in 1999 byutm®rties, and
continued to employ him after his release.

The applicant husband then claimed that he furth&sisted this
employee (particularly with an investment of funds)setting up a
commercial advertising company that “actively buecretly”
distributed Falun Gong material. Following a bra@akinto the
company’s place of business, and upon investigatimn police found
Falun Gong materials and his former employee wasstad. The
applicant husband was implicated in the former ewyg¢’'s Falun
Gong activities and was regarded therefore as htigad dissident and
major organiser for anti-government promotion asés”. The
applicant husband claimed that he was subsequgnily on a
“blacklist” by the relevant security bureau, anditthhis wife was
subjected to questions and interrogation.

The delegate found that the applicant’s claims ddckredibility and
rejected those claims for reasons set out in heisida record (see in
particular CB 54) on 14 June 2002.

The Applicant Wife’'s Claims

7.

The applicant wife applied for a protection visa 8& June 2002
(CB56 to CB98 with annexures, including a stateimby the
applicant wife CB 96 to CB 98). | note that theplegants’ daughter
was included in that application (CB 56). But skieot an applicant
before the Court. (She has since returned to Qhina
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10.

The applicant wife’s claims to fear harm on rettgr€hina arose out of
the claimed circumstances that her husband hadch“begarded as a
political dissident and major organizer for antvgmment promotion

activities, and his name has been on the blackofisthe PSB since
then” (CB 96.4). The applicant wife claimed thatlanuary 2002 she
was detained by police following a break-in at gremises of the

printing and publishing company which her husbaad helped to set
up (financial help in particular). She claimedtthle was interrogated
overnight and physically mistreated by the poli€8 97.5). When she
returned home found that her home “had been thdigusearched by
the policemen, my properties had been broken, apdagally my poor

daughter was in the corner of the room with teé@8 96.7).

She claimed that she continued to be the subjediachssment by
police or government officers, and was arrestednaigaJanuary 2002
because the police suspected that she might hase personally
involved in the establishment of the advertisingnpany. She was
again detained until 15 February 2002 and was stdgeto physical
and mental torture. She claimed to have been geteavith the
assistance of “a kind female police” and secrefigaped from China
with her daughter.

The delegate refused this application on 10 JuB22QCB 101 to
CB 104). The delegate found that the applicanewitlaims were:
“vague and imprecise and amount to nothing more thasupported
allegations”. Her failure to provide documentaryother evidence to
support such claims was found to detract “consligrdrom the
credibility of the applicant’s claims” (CB 103.5).

The Tribunal

11.

12.

13.

The applicant husband applied for review by thebdmal on
18 June 2002. (CB 105 to CB 108. See also anlmthstatement at
CB 109 to CB 113 and a further statement at CBtaX&B 128.)

The applicant wife applied for review on 31 Julyp20(CB 227 to
CB 230 — with annexures).

It would appear that at some point the Tribunalegally treated both
the applicants’ applications together. They eattlended an oral
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hearing on 7 May 2003, and again on 25 NovembeB 2@B 129,
CB 240, and CB 180 and CB 244). (While the heariwgre held on
the same day they appear to be held one hourapart.

14. The Tribunal made a decision on 5 December 2003anded it down
on 6 January 2004 (CB 260 to CB 284). It affirmibe decisions
under review. The applicants subsequently soughtipl review and
the Federal Magistrates Court remitted the matiethé Tribunal for
reconsideration (CB 286).

15. The applicants were both invited to a hearing onARGlI 2006
(CB 288 and CB 325). (Again I note that while ttege of the hearing
was the same, the hearings were held 2-and-a-bafStapart.)

16. The Tribunal (differently constituted) affirmed treecisions under
review on 8 June 2006 (and handed down on 29 J0d&) ZCB 296 to
CB 322).

17. This Court (again) quashed that decision and thgemaas remitted to
the Tribunal for proper consideration.

18. The applicants were again invited to a hearing fieetbe Tribunal,
differently constituted for the third time on 18ya007 (CB 395 and
CB 403). The hearing was part-heard on that daly ammpleted on
1 August 2007 (CB 451.4).

19. While the hearing was described as a “joint hedritige Tribunal
noted that each applicant gave evidence and pesbeatguments
(“each did so separately and in private” (CB 430.9)

20. On 17 July 2007 the applicant husband gave oralegexe, as did two
witnesses (CB 451.4). The hearing was then adjourrte
1 August 2007 when both applicants gave oral eviden

21. The Tribunal's decision record contains a detaibatl extensive
account of the evidence given by the applicants aitdesses on
behalf of the applicant husband during the courtehe hearing
(CB 451.3 to CB 463.3).
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The Applicants’ Claims to Protection Before the Trbunal

22. The applicants claimed to fear harm because ofpipicant husband’s
active support for Falun Gong (although he wasa@tractitioner in
China), and the perception of the Chinese autlesrithat the applicant
wife was associated with this support, and becaisthe applicant
husband’s involvement in Falun Gong activities dedhonstrations in
Australia since his arrival.

23. Specifically, the applicant husband claimed to hanevided assistance
to a distant relative, including financial assis@nto set up an
“advertising company”, which was created essentitl promote the
creation and distribution of Falun Gong promotiomadterial. He
claimed to have been identified by the authoriéissn office-holder in
the company, and that when the company’s activitiess discovered,
by security officials in early 2002, he was regardes a political
dissident.

24. The applicant wife claimed to have been interrodjalby security
officials, to have been detained and physicallysalduon two occasions
in early 2002, and to have been released with ¢ ¢f a female PSB
officer who was sympathetic towards her.

25. The applicant husband also claimed that since ariiv Australia he
had become a Falun Gong practitioner and claimed tle had
practised Falun Gong on an earlier trip to AusaraliNovember 2000.

26. The applicants’ daughter, although initially an kggnt before the
Tribunal, departed Australia and her applicatiors wat pressed before
the Tribunal.

The Tribunal Decision Under Review

27. The Tribunal’'s analysis (its “Findings and Reasns”set out in its
decision record as reproduced at CB 465.5 to CB5470

28. This analysis reveals that the Tribunal properlgamtood the basis of
the applicants’ claim to fear harm on return tor@h{CB 465.7), and
identified the initial question to be addressedt ik, for the applicants
to succeed before the Tribunal, the Tribunal wolide to find as
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“plausible” the various claims made by the applitsanThe Tribunal
noted that if their claims were true, and givendewice from other
sources about the level of serious human rightsesbtacing political
activists in China, that in those circumstancesethgould be a real
chance that the applicants would face treatment uatmy to
persecution in China (CB 465.9).

29. The Tribunal:

1) Was satisfied that the applicant husband’s clamnfear harm in
the future because of his family’s history in beireggarded as
“Rightists” would not result in his facing harm ihe future
(CB 466.3).

2) Found that it was not persuaded by the applicaxglanations
and arguments as to why the applicant husband dieogat his
family at risk by willingly embarking on activitiesthat
unnecessarily placed his wife and daughter at seriask of
punishment without warning them of that risk (CB4).

3) Based on a number of factors, found it “implausibiat he was a
patron or ally of Falun Gong while in China” (CB#48).

4) Found that there were a number of other factorsdbatributed
to its conclusion that the applicants had not beetinful about
“key aspects of their account” (CB 467.4):

a) The delay in applying for protection in Australiaasv“not
consistent with either party fearing harm in Chifa
reasons relating to Falun Gong at that time” (CB.4%

b) The applicant husband's failure to refer to haviagy
personal involvement in Falun Gong in Australia aat
earlier time “cast serious doubt on his claim that had
been” involved with Falun Gong (CB 467.8).

c) The applicant husband’s contradictory evidencetirgjato
his claim that he asked persons who had givenmsatts to
the Tribunal to carry Falun Gong materials backCtana
was not plausible, and it did not consider the ewck
contained in the statements to be reliable (CB2)68.
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d) Based on a number of factors, was not satisfied tha
daughter was questioned by Chinese officials onréiern
to China, and was not satisfied that the daughées, wr had
been, harassed by security officials for the reasasserted
by the applicants (CB 468.8).

e) Noted that there was no “persuasive explanatioto aghy
the applicant husband did not contact PRC autlsritd
deny all knowledge of his relative’s Falun Gongatetl
activities, and further noted the applicant hustmnd
“internally contradictory” evidence in this regardturther,
it found it implausible that if the relative had dea
assertions for which the applicant knew there wapmof
(as he asserted), that in these circumstances lde ma
effort to convince the authorities of his and higels
innocence (CB 469.1).

5) The Tribunal relied on independent informationte effect that
“apparently fraudulent official documents are gasibtained in
China” and that this, coupled with its lack of s&dction about
the plausibility of the account, led it to considdrat the
documents given in support of the applicant wifp&riod of
detention and the authorities’ interest in the maplt husband
were not reliable sources of evidence that theieqmis were
suspected of Falun Gong links by the authoritid? 469.4).

6) While accepting that the applicants may have “hanes
problems in China, and that they do not want tarreto China”,
was not satisfied that the applicants had beemftruabout the
circumstances and events that led to the decismomryt and
remain in Australia. Further, it was satisfiedtttieeir reason for
leaving China and for making protection visa aggilmns in 2002
in Australia were *“unrelated to involvement in FalGong”
(CB 469.5).

7) The Tribunal considered two witnesses who gaveesdd at the
hearing before the Tribunal (and another person proeided a
statement in support) “were people of integrity vgave truthful
evidence and who genuinely believe” the applicargbland to be
a Falun Gong practitioner. The Tribunal, furthewgs satisfied
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that the applicant husband had been attending F&ong
practice sessions and study in Australia sinceeast!| 2005, and
possibly earlier, but disregarded this conduct gams$ to s.91R(3)
of the Act because it was not satisfied that thaiegnt husband
had engaged in Falun Gong activities in Austrati@eo than for
the purpose of strengthening his protection vispliegtion
(CB 469.7).

8) In relation to the applicants’ claims that there &hinese spies
in Australia”, the Tribunal considered, as religld®idence that
there are such individuals whose aim is to distreédlun Gong
and spy on its members, but was not satisfied enethdence
provided by the applicant husband that he mighehaxen been
noticed by such officials, let alone identified them by name
(CB 469.8).

9) Noted again its earlier observation that the applis may have
had some difficulty with the authorities in Chirt this was for
reasons not advanced by the applicants in thedeece. The
Tribunal confirmed that it did not accept that theplicant
husband was a supporter of Falun Gong while in £laind did
not accept that he sent Falun Gong-related magetalChina
from abroad, and did not accept that the applicaiié was
detained in China for reasons arising out of hehey husband’s,
imputed support for Falun Gong (CB 470.2).

10) In all, therefore, it concluded that it was notidfad that the
applicants were persons to whom Australia owed egtmn
obligations under the Refugees Convention and @b basis
affirmed the decisions not to grant the applicqmtgection visas
(CB 470.4).

Application to the Court

30. By way of amended application the applicants putwérd the
following grounds (some particulars are provided aame complaints
seemed to be expressed by way of submission ratlaer properly
pleaded grounds but nonetheless the following gisugan be
discerned):
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31.

1) An apprehension of bias, or actual bias, on thda pérthe
Tribunal.

2) The Tribunal’s finding “is obviously illogical”.
3) The Tribunal made an inconsistent finding.
4)  Afailure to comply with s.424A(1) of the Act.

5) The Tribunal did not assess the application “prigpand fairly”
[considered with ground one].

Annexed to the amended application is a documenadduk
“Applicant's Submissions” which annexes a lettegngid by persons
who are described in the letters as “genuine F&ang practitioners”
put in support of the applicant husband. Suchtarleannot assist the
applicants before this Court as, of course, therCloas no power (or
role) to determine whether the applicant husbaral ‘genuine” Falun
Gong practitioner. This question was one for théouhal. The
submission of this letter does not rise above aestgfor impermissible
merits review iinister for Immigration and Ethnic Affairs v Wu &h
Liang (1996) 185 CLR 259 {Vu Shan Liang).

Hearing Before the Court

32.

33.

34.

At the hearing before the Court, the applicant Basband applicant
wife appeared in person. They were assisted bytanpreter in the
Mandarin language. Ms L Clegg of Counsel appedogdthe first

respondent.

| note that at that time the Court also had befoveitten submissions
filed by the applicants (and written submissiongaply by the first
respondent). The submissions addressed the corgtdiapprehended
bias and the failure to comply with s.424A(1) oé thct, and added a
further complaint that the Tribunal failed to complith its obligations
pursuant to s.424AA of the Act.

At the hearing, the applicant husband confirmed thia complaints
about the Tribunal decision were that the Tribunghted him unfairly
and unreasonably, that it did not comply with sA®2%bf the Act, nor

with s.424A(1) of the Act, that the “decision waaded”, and that the

SZCOV & Anor v Minister for Immigration & Anor [200&MCA 1171 Reasons for Judgment: Page 9



Tribunal did not take account of his practice oluRaGong in Australia
because of s.91R(3) of the Act, even though thezevidence provided
by two witnesses who supported his claims in tegard. The applicant
wife relied on her husband’s submissions (“... wetagether”).

Further Written Submissions

35. Following the hearing of this matter, and just wefthanding down
judgement in this matter, the Full Federal Courhdel down its
judgement iInSZJGV v Minister for Immigration and Citizenship
[2008] FCAFC 105 ($ZJGV) which dealt with the understanding and
application of s.91R(3) of the Act. In view of thebunal’'s use and
reliance on this section, | subsequently gave bp#rties the
opportunity to make further written submissions.otiB parties have
filed supplementary submissions in relation to tbssie.

Ground One — Bias and Apprehended Bias

36. In ground one of the amended application, the agpts complain that
the Tribunal decision “has included a reasonabpgetpension of bias”,
and that the Tribunal has not acted “properly andyf’ in considering
their claims, a complaint which is repeated at gobfive of the
amended application and which, at best, | undegstode a complaint
that the Tribunal was biased against the applicais written
submissions this is explained as a complaint ofelpgnded bias.

37. | note the relevant authorities in this regafge (Refugee Review
Tribunal; Ex parte H(2001) 75 ALJR 982; [2001] HCA 28Jinister
for Immigration Multicultural Affairs v Jig2001) 205 CLR 157$BBS
v Minister for Immigration and Multicultural and ¢iigenous Affairs
(2002) 194 ALR 749; [2002] FCAFC 361 at [43]-[44linister for
Immigration and Multicultural and Indigenous Affaix SBAN2002]
FCAFC 431,VFAB v Minister for Immigration and Multiculturalnal
Indigenous Affairg2003) 131 FCR 102).

38. In particular | note that it is a rare and excempllocase where bias can
be demonstrated solely from the published reasomnddcision $CAA
v Minister for Immigration and Multicultural and ¢iigenous Affairs
[2002] FCA 668 (SCAA) at [38], per von Doussa J). An allegation of
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39.

40.

bias must be distinctly made and clearly prov@GHPD v Minister for
Immigration and Citizenshif2007] FCA 157 at [22]).

By way of particulars to this complaint, the appfhits have set out
lengthy extracts from the Tribunal's decision retand seek to take
iIssue with the Tribunal’s findings:

1) Particular one: that it was not open to the Tribtogduse words”
like “... I am not persuaded by these arguments ...refect the
applicant husband’'s “major claims”. To the extehat the
Tribunal found that it did not accept the explaoiasi as to why
the applicant husband put his family at risk withtalling them,
the applicants seek to argue now that it is custgrimaChina that
a husband would make decisions affecting his familthout
consulting them.

2) Takes issue with the Tribunal's finding that the plagant
husband’s failure to warn his wife of the dangewimich she was
placed by his action was “inexplicable”.

3) Argues that the Tribunal displayed an apprehensibibias in
rejecting all of their claims because it did notcegut their
explanation for the delay in making their applioag for
protection visas after arrival in Australia.

4) Complains that the Tribunal ignored the explanasisrio why the
applicant husband did not mention at some timeezatthat he
had sent Falun Gong materials into China.

5) Complains that the Tribunal failed to bring “an épeéndent
mind” to the evidence provided by one of their wigBes in
support of their claims.

6) Takes issue with the Tribunal’s analysis relatiogheir claims of
what occurred to their daughter on return to China.

First, | note that each of the matters complainkdythe applicants
now, and which they say reveals the apprehensitasf(or even bias)
on the part of the Tribunal, were all matters thate fully discussed at
the hearing with the Tribunal. While the applicaritad hearings
before earlier constituted Tribunals, what is cleathe circumstances
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41.

42.

43.

44,

of this case is that the Tribunal member whosesti@tiis currently the
subject of review before the Court did approachhearing conducted
with these applicants (over two separate days) witresh mind, and
without seeking to rely on what had occurred at hiearings before
earlier constituted Tribunals. Further, the amplis have not put
before the Court any transcript of the Tribunal rivep such as to
challenge the Tribunal’s extensive account of wdtaurred.

Second, it is a rare circumstance that the appsatwerof bias, or for
that matter bias, can be made out simply with egfee only to the
Tribunal’s decision recordSCAAat [38]).

Third, each of the matters raised by the applicants which they say
reveals bias, or the apprehension of bias, on #reqd the Tribunal
were all matters that were discussed with the epapts at the hearing,
and matters where the Tribunal plainly put its deudnd concerns to
the applicants (see in particular CB 453.2, CB453CB 454.4,
CB 454.7, CB 454.8, CB 454.10, CB 455.6, CB 455CB 455.8,
CB 456.2, CB 456.4, CB 456.5, CB 458.5, CB 458.7B 460.3,
CB 461.3, CB 461.8, CB 462.9).

The Tribunal’'s findings complained of now by thephpants were

clearly findings that were open to the Tribunahtake on the material
before it, and for which it gave extensive and cdgeasons. In all the
circumstances, | cannot see that the applicantsiptaint of an

apprehension of bias or bias is made out. | cay agree with

submissions by Ms Clegg that the applicants seale-agitate before
the Court claims and explanations made to the mabuAs such the
applicants seek impermissible merits reviadu(Shan Liang These

grounds do not succeed.

By way of submissions the applicants also compléat the
apprehension of bias can also be seen in the HEibfunding that it was
not satisfied that the applicant husband had embageFalun Gong
practice or protest activities in Australia othkart for the purpose of
strengthening his claims to be a refugee, evergthduvas satisfied that
the two witnesses, and a third person who had geova statement, were
sufficient to satisfy the Tribunal that he had be#ending Falun Gong
practice sessions and doing Falun Gong study itréliss
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45.

46.

47.

The applicants complain that given that the Tribwaczepted that the
witnesses were people of integrity, then its figdaan only mean that
its decision had the appearance of bias.

This complaint misunderstands the finding madehleyTribunal, and the
operation of s.91R(3) of the Act. Clearly, the Tnlal did not reject that
the applicant husband had attended a Falun Gorgigaran Australia,
and had attended at Falun Gong demonstratiors nibtiinconsistent of
the Tribunal to find that evidence supporting thmplizant husband’s
claims to be a Falun Gong practitioner in AustraBagenuine and
creditworthy, and to further accept the applicacisms to have engaged
in such conduct, but nonetheless to take the vmawguch conduct was
engaged in for no other purpose other than for plepose of
strengthening the protection visa application. Timsling needs to be
seen in the context of the Tribunal’'s analysis afale.

The Tribunal clearly had rejected the applicantbaumsl’s claims to
have been a Falun Gong supporter in China. In thesemstances it
was open to the Tribunal to find that even thougaccepted that he
had engaged in Falun Gong practice in Australiattiia was done for
the purpose of enhancing his protection visa agpbo. What the
applicants’ submissions appear to overlook is ithiat not inconsistent
of the Tribunal to accept the applicants’ withesaeseing people of
integrity, yet to reject the credibility and theittnifulness of what the
applicants themselves told the Tribunal. This camplalso does not
succeed in revealing bias or the apprehensionasf & the part of the
Tribunal.

Ground Two — “Obviously lllogical”

48.

49.

Ground two of the amended application complaing tha “Tribunal’s
finding is obviously illogical’. This is particuleed specifically with
reference to the Tribunal’'s having “suggested” thatapplicant husband
(“who claimed to be a person with strong politioginions and beliefs
against the Communists”) made no effort to contaet Communist
authorities to convince them of his and his wifeisocence.

Noting of course that to the extent to which illgity may be
available as a ground of review showing jurisdicéiberror in any
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50.

51.

52.

event, the particular relied on by the applicantthis ground does not
reveal any illogicality in the Tribunal’s thinkingr analysis, let alone
come close to that type of extreme situation afgiltality which may
open the Tribunal’'s decision to being impugnecdhis tvay.

The Tribunal’s thinking in this regard is clear.€elfiribunal asked the
applicant husband to explain why he did not conthetauthorities to
deny knowledge of his distant relative’s activitiecircumstances where
he himself had said that he knew that there wagsroof against him to
support anything adverse that might have beenlsaite relative to the
authorities after he had been arrested and detaledTribunal was not
satisfied with nor persuaded by the explanatiogaite reasons for this.
It was plainly open to the Tribunal to take thiswion what was before
it. 1 can only agree with Ms Clegg that this doest nse above a
disagreement with the Tribunal’s thought processes.

| also agree with the first respondent’s submissierto the relevance
to the circumstances in this case of what was said\pplicant
S20/2002 v Minister for Immigration and MulticulalrAffairs (2003)
198 ALR 59; [2003] HCA 30 per Gleeson CJ at [5]:

“As was pointed out iMinister for Immigration v Eshet[(1999)
197 CLR 611 at 626 [40] per Gleeson CJ and McHujglioJ
describe reasoning as illogical, and unreasonalblejrrational,
may merely be an emphatic way of expressing disageat with
it. If it is suggested that there is a legal caqsence, it may be
necessary to be more precise as to the nature aaflty of the
error attributed to the decision-maker, and to itignthe legal
principle or statutory provision that attracts thsuggested
consequence.”

| cannot see that the applicants’ complaint in tegard is made out in
relation to this particular. Nor for that matteat any other part of the
Tribunal’'s reasoning suffers from any similar deéfethis ground
therefore does not succeed.

Ground Three —The Tribunal Made an “Inconsistent” Finding

53.

Ground three in the amended application compldnas the Tribunal
made an “inconsistent” finding. The example usethéssame example
relied on by the applicants in written submissioims asserting
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54.

55.

56.

57.

58.

59.

apprehended bias on the part of the Tribunal. Thathe applicants
complain that the Tribunal accepted that the apptilhusband was a
“genuine Falun Gong practitioner” on the eviderasg] that the evidence
given from the two witnesses was “true and correbtit that the

Tribunal did not think that “we would continue ptiatng Falun Gong”.

First, | note that to the extent that the use ef‘thhe” may imply that
the Tribunal made some such finding in regard & dpplicant wife,
then it is quite clear that the evidence beforeTttieunal did not reveal
that the applicant wife had engaged in any suclvigcin Australia

(and nor for that matter in China).

The applicant wife's own evidence was that “she eftomes now
followed her husband when he went out to do Falnggactivities;
however that did not mean that she practised Fahgig(CB 459.5).
Further, her evidence was “she said that her féthdrdied long ago and
if she took up Falungong she would be unable tonsemorate his death
each year at a Buddhist temple. She said that §ahghwould stop her
doing that because, as she understood it, it iedjtmtal devotion”.

In all, the applicants’ complaint in this regarchaanly be understood
as referring to the applicant husband.

As already referred to above, this complaint, waetihbe one used to
support a complaint of the apprehension of biag, @mplaint about the
Tribunal making an “inconsistent” finding (notingatt “inconsistent”

finding on its own would not necessarily revealgdictional error), but

in any event for the reasons already referred twvebthis particular
complaint does not assist the applicants in showmgr on the part of
the Tribunal. The complaint however also failshet factual level as the
Tribunal’s finding was plainly not inconsistent.

The witnesses’ evidence before the Tribunal isosgtat CB 456.9 to
CB 457.10. It is clear that both witnesses gavelenwe that the
applicant husband attended Falun Gong activitietepts, and
demonstrations.

The first witness (Mr Lin Zheng) was specificallskad by the
Tribunal whether he considered persons on behalftaim he gave
evidence to be “genuine practitioners”. The witfeesgsponse is
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60.

61.

62.

recorded as: “I can only say that [the applicargdaund] has done the
practice. But | can distinguish between good and paople. | think
that [the applicant] is a relatively good, seriolesrner. But | did not
notice him before a year ago, so can say he waasattive before a
year ago” (CB 457.7). The second witness reporthdt: t “she
considered him to be a Falungong practitioner” @%8.9).

Even taking the view that the applicant husbands Wwitness believed
him to be a genuine Falun Gong practitioner in Aalit (his answer to
the relevant question appears to fall short of)tivahat the applicants’
complaint fails to understand is that it is notansistent for the
Tribunal to find that the witnesses had given tiuitevidence as they
believed it, but nonetheless to find, in all thecemstances, that this
was conduct engaged in in Australia only for therppse of
strengthening the refugee claim.

The Tribunal is of course the relevant finder aftfaNo inconsistency
is revealed. (Nor would any such inconsistencyitenown lead to
jurisdictional error simply because the Tribunakeued that the
applicant husband had engaged in certain condumth (lvithesses
supported this), but that the applicant's motiveswta enhance his
claim to protection in Australia.) There is clgaal difference between
finding that such conduct occurred, but then thieufral forming the
view that it was done for a particular purpose. iNconsistency is
revealed in this regard. Further, there was pfaméaterial evidence
before the Tribunal to support such a conclusion.

The applicant husband claimed never to have peacfimlun Gong in
China. The claim that he had practised Falun Gang wisit to Australia
in November 2000 was considered as a possibilitythsy Tribunal
(CB 469.6). But given the Tribunal's adverse view the applicant
husband’s credibility, a conclusion which was anglpported by cogent
reasons in the Tribunal’s analysis, it was plamben to the Tribunal to
reach the conclusion that it did. This complairsoatioes not succeed.
(See further below in relation to s.91R(3) of thet. A
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Ground Four — Failure to Comply with s.424A(1) of he Act.

63.

64.

65.

66.

67.

Ground four in the amended application assertstttgadribunal failed

to comply with s.424A(1) of the Act. While ther® some attempt at
particularisation in the amended application, thdipulars are nothing
more than an assertion that the Tribunal failedamply with each of

paragraphs (a), (b) and (c) of s.424A(1).

The applicants’ written submissions, however, appegprovide some
particularity in this regard (when paragraph 2 loé tsubmissions is
read with paragraph 1, and applying the particulagzaragraph 1 to a
complaint of a failure to comply with s.424A(1) thie Act).

The particulars, therefore, in the applicants’ camt can be seen to
be in relation to:

1) Information available from Australian Governmentgagments
that fraudulent, apparently official, documents easily obtained
in China.

2) That the Tribunal did not provide to the applicafts comment
its view that notwithstanding that it accepted ttiad applicant
husband had practised Falun Gong in Australia ifrglyn the
evidence of two witnesses), that it nonethelessdopursuant to
S.91R(3), that such conduct should be disregarded.

Before the Court, the applicant husband complaatsalit a breach of
S.424A(1) in more general terms when he submitted the Tribunal

should have provided him with “the information” thténe Tribunal

would take into consideration when making its deais

First, the Tribunal’s reliance on information theds provided from the
first respondent's Department and from the Depantnad Foreign
Affairs and Trade relating to fraudulently obtainetbfficial
documents” from China (see CB 469.3 and CB 46%8)ng non-in
personam information, clearly falls within the eptten contained in
S.424A(3)(b) from the obligation in s.424A(1)Mipister for
Immigration and Multicultural and Indigenous Affaiv NAMW(2004)
140 FCR 572 at [71]YHAP of 2002 v Minister for Immigration and
Multicultural and Indigenous Affair2004] FCAFC 82 at [12]-[14],
QAAC of 2004 v Refugee Review Triby2al05] FCAFC 92 at [22]).

SZCOV & Anor v Minister for Immigration & Anor [200&MCA 1171 Reasons for Judgment: Page 17



68.

69.

70.

71.

72.

Second, the view that the Tribunal took of the eggwit husband’'s
conduct in Australia is not “information” such asdnliven s.424A(1).

SeeSZBYR v Minister for Immigration and CitizensiR007) 235

ALR 609; [2007] HCA 26 at [18]. As was said MAF v Minister for

Immigration and Multicultural and Indigenous Affai{2004) 206 ALR

471 at 476-477 per Finn and Stone JJ, “informati@des not

encompass the Tribunal’s “subjective appraisalsught processes or
determinations”.

In relation to the applicant husband’'s more geheraixpressed
complaint at the hearing before the Court, inforaraprovided by the
applicants themselves by way of their evidencergieethe Tribunal at
the hearing was information caught by the exempitos.424A(3)(b)

as it related to their individual claims and thilierefore, in this regard,
exempt from the requirement set out in s.424A(1).

In relation to each applicant’s evidence as ittegldo the claims of the
other, and in particular to the extent that thdiegpt husband’s evidence
was viewed as implausible and contradictory in,@artl also relied upon
in relation to the applicant wife in this case otenwhat was said by the
Full Federal Court (per Moore, Finn and MarshalhJ3ZGSI v Minister
for Immigration and Citizenship2007] FCAFC 110 (SZGSI)) that
where the evidence of one applicant is the reasopart of the reason,
for affirming the decision of the delegate in casé®re there are two
joint applicants, that such information derivednfréhis evidence does
not fall within the exception contained in s.4248Xp) for the purposes
of reasoning adversely in relation to the othediagpt.

However, in my view, the circumstances in the aurrease can be
distinguished from what was before the CourBitGSI In that case,
the Minister conceded that the evidence given bg oh the two
spouses, in particular, information given by onetloé applicants
concerning a trip to China by the other applicaas\accepted as being
“information” for the purposes of s.424A(1) (theggament was that in
any event it fell within the exception containedsid24A(3)(b)). (See
[45] per Marshall J, [3]-[4] per Moore J.)

In the current case, no such concession is made Cl®gg submitted
that, to the extent that evidence given by the iagpt husband was
used adversely in assessing the applicant wifegsmsl, that such
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73.

74.

75.

76.

evidence was not “information” for the purposessof24A because
none of this evidence was “in [its] terms a rejacti denial or
undermining of the [applicants’] claims to be argm] to whom
Australia owed protection obligations” (s8€BYRat [17]).

Further, to the extent that the Tribunal noted G& 466.5) that the
applicant wife: “has expressed understanding ashy [the applicant
husband] did not tell her” (about his embarking activities that
unnecessarily placed her and her daughter at r@kh evidence,
again, does not by its terms amount to a rejectidenial or
undermining of the applicant husband’s claims t@algerson to whom
Australia owes protection obligations (agaBZBYRat [17]). | agree
with this submission.

Notwithstanding that this was the third occasion which the
applicants appeared before the Tribunal (the &sstonstituted by that
Tribunal member), the Tribunal relied for its reaisy and
consideration on the evidence provided by the appts at the hearing,
and on independent country information availablét.toBoth, for the
reasons already set out above, fall within one haf éxceptions to
S.424A(1), or is not “information” for the purposafsthat section.

To the extent that the Tribunal made referencadonsistencies in the
applicants’ claims, and the Tribunal identifiedheit gaps, defects or
lack of detail, or doubts, or the absence of ewdenand even
inconsistencies as between what the applicants &aithe hearing
before it, and what they said in earlier statemetite Tribunal's

reasoning in this regard was also not “informatiém”the purposes of
S.424A(1) (se&SZBYRat [18]).

In all, therefore, this ground is not made out.

Section 424AA of the Act

7.

78.

By way of written submissions the applicants conmptaat the Tribunal
failed to comply with its obligations pursuant tdZ1AA of the Act.

This complaint does not assist the applicants endincumstances of
this case. Section 424AA was added to the Act ay of provisions in
the Migration Amendment (Review Provisions) Act 2@®iich became
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79.

operational on 29 June 2007. The transitional isfors contained in
that Act (see s.33 of that Act) provide that s.424does not apply to
applications for review made prior to that date.

In the current case, the application for review wegle well before the
date on which s.424AA became operational, thains31 July 2002. (I

note further that the introduction of that secttonthe Act post-dates
the date of the last remittal of the applicant'sec# the Tribunal by

this Court — 19 April 2007 — CB 393). In all, teére, the complaint

relying on s.424AAis not available to the applicar@nd therefore does
not assist them.

Section 425 of the Act SZBEL

80.

81.

| should just note that given that the applicamgeared unrepresented
before the Court, | did consider during the heariagd raised with
Ms Clegg, whether there was any failure of procaddairness in
relation to s.425 of the Act, bearing in miS¥BEL v Minister for
Immigration and Multicultural and Indigenous Affaif2006) 228 CLR
152; [2006] HCA 63 (SZBEL).

However, any plain reading of the Tribunal’'s acdooinwhat occurred
at the hearing (unchallenged by any evidence tocctimtrary) reveals
that the Tribunal did more than sufficiently indieao the applicants
the issues relevant to the review (with referelc82BELat [47]). As
already set out above (see [42] of this judgmehg, Tribunal plainly,
and squarely, put to the applicants its concernl thieir claims, and
evidence, and gave them the opportunity to addhese matters at the
hearing.

Application of SZIGV

82.

As referred to above ([35]), and following the hegrin this matter,
the Full Federal Court handed down its judgmenSAIGV a matter
which concerns the understanding, operation andlicappn of

s.91R(3) of the Act. Given that the Tribunal inedkthis provision in
its reasoning, | subsequently gave the partieofportunity to make
supplementary written submissions in relation tg thsue. Both the
first respondent and the applicants have takemigppportunity.
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83.

84.

In written submissions, the applicants set outemsively, extracts
from SZJGV([21]-[28]). The applicants complain that the Tnial on
the one hand gave regard to the applicant husbamadvement in
Falun Gong activities in Australia as part of teagon for assessing the
applicant husband’s credibility, or his fear of rpipersecuted on
return, yet on the other hand said that it disrégerhis conduct in
Australia in relation to his Falun Gong practicel activities.

The applicants’ submissions refer to two parts loé fTribunal’'s
decision record in this regard:

At CB 467.8:

‘Secondly his initial application for a protectiovisa was
lodged, as he has since claimed, some 19 montés ladt
first took up the practice of Falungong in Austaalnd 10
months after sending Falungong materials into Chivith

Ms Cui. However in the written submissions to the
Department he did not refer to having any personal
involvement in Falungong in Australia, in termspoéctice

or association with it, in any way. Given the siigance of
the claims he has since made about taking up Faingg
practice here and sending Falungong materials back
China in that period, his failure to do so castsi@@s doubt

on his claim that he had been doing these things”

At CB 469.6:

“The Tribunal considers that the two withesseshet most
recent hearing Mr Lin Zheng and Ms Juan Xu, werepbe

of integrity who gave truthful evidence, and whaougeely
believe (the applicant husband) to be a Falungong
practitioner, as does Mr John Deller. The Tribung
satisfied that (the applicant husband) has beeandting a
Falungong practice sessions and doing Falungongysin
Australia since at least 2005, and possibly (as Haes
claimed) earlier. It is generally accepted thaperson can
acquire refugees status sur place where he or s &h
well-founded fear of persecution as a consequehesents
that have happened since he or she left his orcbentry.
However this is subject to s.91R(3) of the Act twhic
provides that any conduct engaged in by the apptica
Australia must be disregarded in determining whetie or
she has a well-founded fear of being persecutedmar or
more of the Convention reasons unless the applicant
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satisfies the decision maker that he or she engagete
conduct otherwise than for the purpose of strengtige his
or her claim to be a refugee within the meaningttoeé
Convention. (The applicant husband) has not satisthe
Tribunal that he engaged in Falungong practice ootest
activities in Australia other than for that purpos&herefore
the Tribunal has disregarded that conduct in comiogts
decision.”

85. In written submissions, the first respondent referthe Court in to
SZJGVin patrticular, at [22]:

“We accept the Minister's submission that s 91R¢8n only,

sensibly, be applied once primary findings of faelve been
made. If, for example, an applicant claims to hamgaged in
conduct in Australia which causes him or her torfearsecution
if returned to his or her country of origin, theilunal must
decide whether or not that conduct has occurretlit has not
occurred then there will be nothing to disregardyrrwill the

occasion arise to determine whether or not paragrdp) may
have application. If it has occurred then consatemm must be
given to the requirements of s 91R(3). We do nderstand the
appellants to contend otherwise. Their submissamshowever,
overreach when they assert that, if an applicamkseto rely on
his or her conduct in Australia and the Tribunaktapts that such
conduct has occurred, the conduct cannot be takémaccount
"at all" in deciding the application. As the Mites points out,
the lodging of an application for a protection visa which

particular claims are made is a relevant matter evhis properly
to be brought into account. Once, however, theudidption

process has commenced and primary facts have beed fvhich
include conduct engaged in by the applicant in dalist, then

s 91R(3) is engaged. Once engaged, s 91R(3) plexlthe
decision maker from having regard to ‘any condectyaged in
by the applicant in Australia unless the decisiaker is satisfied
that the conduct was engaged in for purposes otiam

strengthening the applicant’s claim to be a refugésaction can
constitute conduct within the meaning of s 91R(3).”

86. | agree with the characterisation of the reasonintpe Court as set out
at paragraph 2 of the first respondent’s suppleargnsubmissions
(with additions). What can be drawn relevantlynir6ZJGVat [22], is:

1) Section 91R(3) can only sensibly be applied oncenany
findings of fact have been made.
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2) If an applicant claims to have engaged in condocAustralia
which causes him or her to fear persecution ifrretd to the
country of origin, the Tribunal must decide if tleinduct has in
fact occurred.

3) If the Tribunal finds that the conduct has occuyraere will be
nothing to disregard, and there will be no occagiondecide
whether or not paragraph (b) of s.91R(3) may hapdication.

4) If the Tribunal finds that the conduct has occusréden
consideration must be given to s.91R(3).

5) That the Tribunal may consider the applicant’srakiof having
engaged in certain conduct in Australia up to tlentp (and
presumably for the purpose) of making primary firgh of fact
relating to the applicant’s claims (see also [19$2IGVY).

6) Once, however, “the adjudication process has cometerand
primary facts have been found which include condungaged in
by the applicant in Australia, then s.91R(3) isageq”.

7) Once engaged, s.91R(3) precludes the Tribunal fl@wing
regard to “any conduct” engaged in by the applicariustralia
unless the Tribunal is satisfied that the conduas wngaged in
other than for the purpose of strengthening thdiegpy’s claim
to be a refugee.

8) The reference to “any conduct” as appearing inR(9), and in
the reasoning of the Court 8ZJGVat [22], is clearly not to “all”
conduct, but to “any conduct” which the Tribunalshaccepted
has occurred.

9) Inaction can constitute conduct within the mearihg.91R(3).

87. The applicant husband’s conduct in Australia asned and put
forward by him in support of his claim to fear pEsstory harm on
return to China, was:

1) The claim that the applicant husband asked varpmrsons (at
least including Ms Cui who gave evidence on hisaltf¢ho take
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88.

89.

90.
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Falun Gong material from Australia into China (B 458.2,
CB 458.8, CB 467.8 to CB 468.2).

2) The applicant husband’s claimed Falun Gong praatidaustralia
(see CB 454.5, CB 456.6 to CB 457.10).

3) Relevant to this is the applicant husband’s dekayd(for that
matter, the applicant wife’s) in raising signifitaclaims (Falun
Gong practice in Australia and his sending of Fal@dong
materials into China) some nineteen and ten mongispectively,
after first having applied for protection (see C4 to
CB 456.8).

In relation to the applicant husband’s claimed cmtdhat he asked
people to carry Falun Gong material to China, thbuhal found that
such conduct had not occurred (CB 467.9 to CB 4688e Tribunal

found in this regard that the applicant husbandis evidence to it was
“vague”, and “contradictory”, and did not considlee evidence from the
people who supported the applicant in this clainbé reliable”. | agree
with Ms Clegg that, given what was set outS#ZJGV this claimed

conduct on the part of the applicant husband didemgage s.91R(3)
because the Tribunal found, as a finding of f&etf it had not happened.

In relation to the applicant husband’s claimed cahdo have engaged in
Falun Gong practice and activities in Australige ffribunal relied on

evidence provided by two witnesses at the heariefpré it. (The

Tribunal found them to be: “people of integrity wigave truthful

evidence and who genuinely believe [the applicamtje a Falun Gong
practitioner”.) On this basis, the Tribunal accepthat the applicant
husband had engaged in this conduct in Australath@ basis of what
was set out i5ZJGV therefore, this required consideration to be mive

the requirements of s.91R(3). The Tribunal did ggueh consideration
(CB 469.7 to CB 469.8). The Tribunal found thatauld not be satisfied
that the applicant husband engaged in this condingr than for the
purpose of strengthening his refugee claims, aedetbre said that it
would disregard this conduct in making this decisio

The question, therefore, now is whether, as thdiaps submit, the
Tribunal’s reference at CB 467.8 to the applicamtdand’s conduct in
Australia (that is, his claimed Falun Gong practecel activities) did
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91.

92.

93.

94.

not thereby disregard this conduct in assessingcheslibility and
thereby falling into jurisdictional error as explad by the Full Court
in SZIGV (See also [27] 05ZJGVas to how the principles enunciated
in that case were applied.)

The first respondent’s submission is that this pdrthe Tribunal’s
decision record, while making reference to the i@appt husband’s
Falun Gong practice in Australia, does not, howexereal that such
conduct was taken into account. The first respohdebmits that this
paragraph refers to the Tribunal's thought processel findings about
the applicant husband’s delay in lodging his priodecvisa application
in circumstances where he had claimed to have pestising Falun
Gong in Australia, yet despite those significarhirdls he delayed
seeking protection.

The first respondent submits that it was this delagt reflected

adversely on the applicant husband’s credit, aatlgbch delay could:
“in no way amount to conduct which could be said@timact or engage
s.91R(3)". The first respondent’s submissions @peat such delay in
lodging the protection visa application could netdaid to be conduct
that enhances a claim for a protection visa. Thersssion therefore is
that no breach of s.91R(3) has occurred as thaifails findings and

reasons do not “fall foul of the principles in 1@ to the proper

application of s.91R(3) as held by the Full ConrSZJGV.

In my view, a clear distinction may be drawn betwdke conduct

claimed by the applicant husband to have occunegsustralia (that is

his practice of Falun Gong, and even his sending~a@in Gong

documents to China) and the timing, that is thetegugeparate
“conduct” of the timing of the making of his apg@ion for a

protection visa. The applicant husband’s own ewee was that the
significant claims that he subsequently made existeane nineteen and
ten months prior to his making his application &protection visa.

The factual basis of the delay was therefore pevidy the applicant
husband himself in his evidence to the Tribunal.

As | understand what was said 8ZJGV the Tribunal can make
reference to conduct (which subsequently becomes stibject of
consideration pursuant to s.91R(3)) up to the titnat “primary
findings of fact have been made”. | am persuadgdVis Clegg’s
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96.
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submission that the focus of the Tribunal at ttag pf its analysis was
on the delay in making the protection visa appidatn the first place,

and then delay in circumstances where even in thking of that

application, no reference was made to significéatres until later. In

that sense delay in the raising of these significemms was the focus
of the Tribunal. It was not the applicant husbamattual conduct in
Australia (including both his claimed Falun Gonggiice nor even his
claim to have sent Falun Gong materials to China).

| further agree that such delay, to the extent thatay be said to be
conduct in Australia, is not conduct such as toagegs.91R(3),
because contrary to being conduct engaged in bggpkcant husband
“for the purpose of strengthening” his claim to aerefugee, such
conduct plainly leads to the negative of that psifgan. Unlike the
conduct which the Tribunal found had occurred — R&un Gong
practice — which clearly went to the issue of ggthaning his claim to
fear persecutory harm on return to China. Thait isas a positive for
the applicants.

In SZLQX v Minister for Immigration and CitizenshipO08] FCA
1286 (“SZLQX), a matter on appeal from this Court and in part
concerning consideration of s.91R(3) of the Actobson J said, with
reference t0SZJGV and SZHFE v Minister for Immigration and
Multicultural and Indigenous Affairs (No 2]J2006] FCA 648
(“SZHFE), at [21]-[22] (a case in which he stated relevarnciples):

“21. In my view the answer to the suggestion tletré was a
breach of s 91R(3) is found in a decision whictaveyin a
matter of SZHFE v Minister for Immigration and
Multicultural and Indigenous Affairs (No ZR006] FCA
648. The Full Court ir62JGV referred to this decision at
[16] and [17] of its reasons for judgment, withoany
apparent disapproval of my reasons. In that caseas$ of
the view that the effect of s 91R(3) is that tn$y enlivened
where an applicant seeks to rely on conduct in ratiatto
support a claim to have a well-founded fear of petdion.

22. The conduct to which the Tribunal referredmedy the
appellant's work-related activities in Australia, a not
conduct upon which she sought to rely to suppartchem
to have a well-founded fear of persecution. Inse¢o me,
therefore, that the Tribunal was not bound und@dR(3) to
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disregard that conduct. In my view, there is nedwh of
that section within the principles which | statedSZHFE
nor is there any breach of the principles statedttsy Full
Court inSZJGV”

97. In the current case, the applicants’ delay in mgkireir protection visa
claims and raising significant claims was not cartdypon which they
sought to rely to support the claim to have a @llhded fear of
persecution. In the circumstances, quite the aopntr In light of
SZLQXand SZHFEthe Tribunal was not bound under s.91R(3) of the
Act to disregard that conduct. There is therefooebreach of the
principles set out by the Full Court 8ZJGMn this regard.

98. Further, the Tribunal’s decision record needs todasl as a whole and
the meaning of the various parts of its analysedsdo be understood
in context and holistically. In applying the pnples which the Full
Court had previously set out to the circumstandeSZ2JIGV(at [27])
the Court said: “... having regard to the tribunaésisons as a whole
we think it more likely than not ..

99. In this regard, the Tribunal’'s analysis revealg thece it had addressed
as finding plausible the claims relating to the lemt’'s daughter that
she had been suffering from depression (CB 46589, Tribunal
embarked on an analysis, in chronological ordethefclaims made to
it. The Tribunal dealt (CB 466) with the plausityilof the applicant
husband’s account in relation to his activitiesChina, and ultimately
concluded (at CB 467.3) that it was implausiblé tiewas a patron or
ally of Falun Gong while in China.

100. The Tribunal then set out a number of factors whiicdaid contributed
to its conclusion that the applicants had not beethful about key
aspects of the account (CB 467.4). In the pardgeceding the
impugned paragraph at CB 467.5, the Tribunal sdyaddressed the
issue of the timing of the making of the applicatfor protection visas.

101. The Tribunal noted evidence provided by the apptitausband that by
January 2002 he had become aware of his wife hawesgm detained
by security authorities in China, that the applicanfe arrived in
Australia on 23 February 2002 claiming that she lbeeh detained and
seriously ill-treated by the authorities, and that bank account was
closed and the printing business had been closeu,dout it was not

SZCOV & Anor v Minister for Immigration & Anor [200&MCA 1171 Reasons for Judgment: Page 27



102.

103.

104.

105.

SZCOV & Anor v Minister for Immigration & Anor [200&MCA 1171

until some time later in June 2002 that they lodgselr “respective

application for a protection visa and that eithEthem expressed any
fears to the Australian authorities about theiregain China”. The

Tribunal rejected the applicants’ explanationstfos delay, and found
that this delay was not consistent with eitherham fearing harm in

China for reasons relating to Falun Gong at thmeti (That is, at the
time of the making of the protection visa applioas.)

When read in context, and sequentially, thereftre, Tribunal in the

impugned paragraph continues its focus on the gk’ delay. That
is, even further, that once the application wagjést) no mention was
initially made of significant matters subsequentysed. In the last
paragraph of CB 467, the Tribunal dealt with onghafse subsequent
significant claims (the sending of Falun Gong matsrto China), and

rejected that it had ever occurred. The Tribuhahtdealt (at CB 468)
with the plausibility of other aspects of the aaapuwand then dealt (at
CB 469.6) with the other claimed conduct in Aus&tahamely the

claimed Falun Gong practice, which it accepted badurred. But

ultimately disregarded pursuant to s.91R(3).

In my view, what the Tribunal set out at CB 467 i&hvthe reference to
the applicants’ claimed conduct in Australia, wast pf the process of
setting out the relevant factors to enable it tikendne primary finding
of fact relating to the applicants’ claims, and ywésnly focused on the
finding that the applicants had delayed makingrtipeotection visa
application, and raising significant claims, rathean having regard to
those claims themselves (claims which clearly idebh conduct in
Australia subsequently disregarded).

| agree with Ms Clegg that the Tribunal’'s adversawof this delay
does not amount to conduct which could be saidtttac or engage
S.91R(3) which requires the Tribunal to consideetikr conduct was
engaged in for the purposes of strengthening @nendio be a refugee.

| should note that the Tribunal's actual words la¢ tend of the
impugned paragraph: “his failure to do so castosesridoubt on his
claim that he has been doing these things”, dic give pause for
further consideration. There could be some suggegjiven these
words that the focus by the Tribunal may indeedehbeen on the
conduct of the practice of Falun Gong (and sendihgocuments to
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China), and not delay, given the reference to “dotiat he had “been
doing these things”.

However, the use of the word “doubt’, when readlyaand on
balance, in my view means that the Tribunal wasnmaking a primary
finding of fact in this regard. | draw two thingssentially from the
Tribunal’s analysis beginning at CB 467.5.

First, the delay in making the protection visa agilons and the
failure to mention initially significant claims, otributes to the
conclusion that the applicants have not been wbtdfout key aspects
of their account. Second, that it raised doubtsuabhe veracity of
these claims made by the applicants.

In the case of the claim to have sent Falun Gongmads to China, the
“doubts” were subsequently resolved against thdiapygs and were
found not to be plausible, and were found not teehaccurred.

The “doubts” about the claimed Falun Gong pradtic&ustralia were,
on the other hand, resolved in the positive, tlstthe Tribunal
accepted the evidence of the applicants’ two wgessthat such
practice had occurred. But ultimately it could et satisfied that it
was conduct engaged in other than for the purposesrengthening
the refugee claims and was disregarded pursuan®1id(3).

In my view, the last part of the last sentencehefitmpugned paragraph
was a reference to initial doubts held by the Tmddu(following its
finding that delay was one factor contributing t®gonclusion that the
applicants had not been truthful). But signifi¢gmtoes not amount to
a primary finding of fact having been made at thaint. The Full
Court accepted the first respondent’'s submissiorS84JGV(see [22]
and [19]-[20]) that s.91R(3) precludes the findirmfact concerning
an applicant's conduct in Australia in determininghether the
applicant has a well-founded fear of persecutionrégson of that
conduct, unless the proviso in (b) is engaged -t ‘timt before the
decision-maker has made primary findings of fadatmeg to the
applicants’ claims”.

What occurs in my view at the impugned paragrap@8Bu67, is the
Tribunal making a primary finding of fact that thpplicants delayed in
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making protection visa applications and bringingwfard significant
claims (not conduct engaging s.91R(3)), and exprgssoubts about
some aspects of these claims, and separately skpgedoubt about
aspects of these claims, on the way to, but navrbefsubsequently
making the relevant primary findings of fact refgtito these claims.
That is, accepting that one had occurred, and oo¢ming that the
other had occurred.

112. In all, therefore, | agree with the first respontkeisubmissions that
there has been no breach of s.91R(3) of the Act.

Conclusion

113. To succeed before the Court in their applicatitve, applicants would
need to establish jurisdictional error on the pafrtthe Tribunal. |
cannot discern any such error, for the reason®ousetibove, on the
grounds or complaints advanced by the applicaNts. otherwise. For
this reason the application is dismissed.

| certify that the preceding !Syntax Error, and !Syntax Error, (113)
paragraphs are a true copy of the reasons for judgent of Nicholls FM

Associate: A Douglas-Baker

Date: 28 August 2008
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CORRECTIONS

1. Paragraph 29, sub-paragraph 1 — delete “writasgrt “Rightists”.
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