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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT MELBOURNE

MLC 653 of 2011

MZYMP
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Introduction

1. This is an application made on 10 May 2011 in which Applicant
seeks a review of a decision of the Refugee Reviglwnal (“the
Tribunal”) dated 1 April 2011, which affirmed theedsion of a
delegate of the Minister for Immigration & Citizéng (“the First
Respondent”) not to grant a protection visa toApplicant.

2. The Applicant seeks:

a) A declaration that the decision is unlawful, voidaof no force
and effect;

b) Certiorari quashing or setting aside the decision;

! Applicant’s Further Amended Application filed 6 gust 2010.
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c) Prohibition directed to the First Respondent priimg the
Minister from acting upon or giving effect to orogeeding
further upon the decision;

d) Mandamus or an injunction compelling the First Resfent to
cause the Tribunal to consider and determine actptd law the
Applicant’s application for a protection visa lodgen 11 January
2010; and

e) To the extent necessary, an extension of timeheffiting of this
further amended application.

Background

3. The Applicant is a citizen of Bangladesh who amiyie Australia on
14 December 2009 as the holder of a Class UC s#dla6 Business
(Short Stay) visa.

4. On 11 January 2010, the Applicant made an appbicdtr a protection

visa? The Applicant claimed to fear persecution from emment
authorities in Bangladesh because of his involveémath and support
of the Bangladesh National Party (“BNP”) and beeaud his
membership of the Kadiani Organisation.

5. The Applicant attended a Departmental interviewl®dnMarch 2010
and provided further documents in support of higliaption on 6 April
2010

6. On 9 April 2010, a delegate of the Minister refused grant a

protection visa to the Applicant.

7. On 4 May 2010, the Applicant applied to the Tribluioa review of the
delegate’s decisiohA hearing was scheduled for 20 July 2010n
19 July 2010, the Applicant requested that theihgdre postponed for
medical reasons, and to enable him to obtain ratedacuments from

% Court Book at pages 11 — 25.
% Court Book at pages 17 — 20.
* Court Book at pages 38 — 44.
® Court Book at pages 46 — 57.
® Court Book at pages 59 — 62.
" Court Book at pages 64 — 65.
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10.

11.

Bangladesli.After receiving a medical certificate, the Tribliagreed
to reschedule the hearing for 11 August 20Metween 4 and 11
August 2010, the Applicant again requested that lilearing be
postponed for medical reasofisThe Tribunal again agreed to
reschedule the hearifgwhich took place on 27 August 2010.

On 22 September 2010, the Applicant provided furthecuments in
support of his applicatiotf. The Tribunal subsequently initiated
inquiries through the Department of Foreign Affaiesyd Trade
(“DFAT”) into the authenticity of the documeni.

On 4 March 2011, the Tribunal wrote to the Applicander s.424A of
the Migration Act 1958 (“the Act’).™ In addition to various
inconsistencies arising from the Applicant’s eviderat the hearing,
the letter invited the Applicant to comment on espond to the DFAT
report about the authenticity of the documents stibdh by the

Applicant following the hearing, as well as counimjormation about
the level of fraudulent documents and corruptiorBangladesh. The
letter required these comments or response todedead by 18 March
2011, but noted that the Applicant could requesedension of time
before that date.

Late on 18 March 2011, the Applicant’s agent retpeesin extension
of time to provide a response to the s.424A laitethe ground that the
Applicant was waiting for documents from Bangladésiich may
take another 35 days®. The agent also indicated that he would be
travelling overseas from 12 April 2011 and wouldpend after 5 May
2011

On 22 March 2011, the Tribunal refused to granesension of time,
but told the Applicant’s representative that th#dinal would consider
any further information received before its deaisivas madé’ The

8 Court Book at pages 68 — 69.

° Court Book at pages 75 — 76.

1% Court Book at pages 77 — 86.

! Court Book at pages 87 — 88.

12 Court Book at pages 144 — 151.

13 Court Book at pages 152 — 153.

14 Court Book at pages 156 — 160.

!> Court Book at pages 161 — 162.

16 Court Book at page 162.

" Court Book at pages 163 and 182.
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Tribunal stated in its reasons for decision, tHa tequest for an
extension of time was refused

on the basis of the lateness of the request andattie of any
information as to the relevance of the documentatidniich the
applicant was allegedly obtaining from Bangladeshorder to
respond to the particular information put to thepéipant for
comment?

12. On 30 March 2011, the Applicant’s agent contactesl Tribunal by
phone and indicated that further documentation didel submitted by
31 March 2011. No further material was submittedhat date and the
Tribunal affirmed the delegate’s decision on 4 Ap@ill.

Grounds of Claim

13. On 10 May 2011, the Applicant made his initial apgiion to this
Court for a review of the Tribunal’'s decision.

14. On 15 July 2011, amended grounds were lodged. Tdresas follows:

1. The Tribunal's decision is affected by jurisdic@berror in that:

(@) the Tribunal’s invitation in writing to the applica to
comment on or respond to information dated 4 M&6hl
(invitation) included information of a character such that
the information or comment to which the invitatieated
was to be provided from a place that is not in Aalst;

(b) the invitation specified a period of 14 days fore th
applicant's comments or response;

(c) the “prescribed period” referred to in section 42d8 in
relation to the information referred to in subparagh (a)
above was 28 days and not 14 days, pursuant tdatguo
4.35 of the Migration Regulations 1994;

(d) in the circumstances referred to in the precedihged
subparagraphs, the Tribunal:

18 Court Book at page 182.
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(i) breached section 424B(2) of the Migration Act 19G&h);
and/or

(if) the Tribunal breached a requirement to be implied i
section 424A(1)(c) by reason of the provisionseaftien
424B, that is, that where the Tribunal is requiréal
applicant to comment on or respond to informatiomer
section 424A(1)(c), the invitation must be consisteith
the requirements of section 424B including thossection
424B(2).

(e) The Tribunal relied upon the information referred in
subparagraph (a) above in making its decision oe th
review.

2. Further or in the alternative to ground 1, thebunal’s decision
is affected by jurisdictional error in that:

(a) the applicant through his authorised representabydetter
dated 18 March 2011 requested an extension ofithe in
which to respond to the invitation inter alia onognds to
the effect that information to which the invitatioglated
was to be provided from a place that is not in Aalst;

(b) the Tribunal decided not to extend the time withimch the
applicant could respond to the invitation, and tligtcision
was notified to the applicant through his authodse
representative by telephone on 22 March 2011;

(c) the Tribunal possessed discretion under sectiorB42xto
extend the time within which the applicant coulsip@nd to
the invitation;

(d) the relevant considerations, or relevant matterkjclv the
Tribunal was required to take into account in makia
decision on the applicant’s request for an extemsb time
whether or not to exercise of discretion under isect
424B(4) included:

(i) the fact that information the subject of the intfda was
of a character such that the information or comment
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which the invitation related was to be providednira
place that is not in Australia,;

(i) the applicant’s representative by his letter dal&dMarch
2011 stated that information to which the invitatielated
was to be provided from a place that is not in Aalst;
and

(i) the fact that the invitation had not specified the
prescribed period of 28 days provided for in redua
4.35 in the case of invitations in relation to infation
that is to be provided from a place that is notusthalia,
but had specified the incorrect period of 14 days;

(e) the Tribunal failed to take the relevant considermator
relevant matters specified in subparagraph (d) abavto
account;

() by reason of the Tribunals failure to take relevan
considerations or relevant matters specified in
subparagraph (d) above into account, the Tribunal’s
decision whether or not to exercise discretion parg to
section 424B(4) miscarried,

(g) if the Tribunal had not failed to extend the timém which
applicant could respond to the invitation, the @mdsed
period by which the time to respond would have been
extended would have been a further 70 days, putstean
regulation 4.35B of the Migration Regulations 1994.

Ground 3, which was added by leave of the Courf eantained in a
further amended application dated 4 August 2011.

3. Further or in the alternative to grounds 1 and Be tTribunal’s
decision is affected by jurisdictional error in tha

(@) the Tribunal:
(i) asked itself the wrong question; and/or

(i) failed to address in full each aspect of the apmplis
claim; and/or
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(i) failed to address the issue whether the applicad A
well-founded fear of persecution by reason of iragut
political opinion or membership of a particular salkc

group

(b) the Tribunal considered whether the applicant walsigh-
level member of the Bangladesh Nationalist PaBNP),
and concluded that the applicant had a low-levelfie as
an ordinary member of the BNP and may have made
financial contributions to the BNP;

(c) the Tribunal did not consider whether the applicamith a
low-level profile as an ordinary member of the BNRo
may have made financial contributions to the BNBula
have a well-founded fear of persecution for thaisan.

16. On 31 May 2011, Registrar Allaway issued ordersuiratg the
Applicant to file and serve an amended applicatgpving proper
particulars of the ground of the application byué/2011.

17. On 11 July 2011, those orders were varied by tha&tCas constituted,
to allow for the amended application to be filed aerved by 15 July
2011. As previously referred to, an amended apjbicavas filed on
that date. On 5 August 2011, a further amendedcgtigin was lodged
and, on the date of the hearing, the Applicant Bbug lodge a third
amended application.

18. The First Respondent did not oppose leave beingteplato allow the
further amended application to be lodged on 5 Aug@d41, although
objection was made to much of the affidavit in suppThe First
Respondent did however oppose leave being grantéidetthe third
amended application on the date of the hearifigat amended
application sought to add an additional groundrérew, being that
the Tribunal's decision was affected by jurisdinaberror because:

a) The Tribunal did not refer to a newspaper submitteid but only
to an English translation of the relevant article;

b) The Tribunal rejected the authenticity of the aetiavithout
considering the newspaper itself and without havefgrred the
newspaper itself to the post;
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c) The newspaper itself, as distinct from an Engliginglation of
the article, was probative material; and

d) The Tribunal thereby ignored relevant material.

19. The Applicant relied on paragraph 16 of his affida¥ 4 August 2011
in which he states:

At the RRT hearing | gave the Member a full copythed
newspaper, ‘The Daily Agnishikha' dated 17 July @0&hich
contained the article titled ‘Panic of arrest by ljpe makes
[name of applicant] take concealment’. The Membet dot
return the copy to me. In my RRT decision the Mefficomd that
the newspaper article is not genuine, however, diienot have
the whole newspaper examined and only relied oncthentry
information saying that newspaper articles are some
fraudulent.

The First Respondent’s opposition to leave being gnted

20. The First Respondent opposed the granting of leavime basis of the
following. The Tribunal did not actually make a ding that the
newspaper was counterfditmade adverse findings in relation to other
documents(which dealt with the content of the newspaperckati
being the alleged ‘false cases’ being brought agaime Applicant)’
and in the light of those findings placed no weightthe newspaper
article. Such findings were within the Tribunal®pince of assessing
the evidence on the merits. To complain that aertaguiries were not
made in relation to the provenance of the artiole #e genuineness of
the whole newspaper is really just revisiting therits of the Tribunal’s
considerations.

21. Whether or not there was a hard copy of the newspgppen to the
Tribunal is something which would require furthawestigation. It is
not in the Court Book. This would raise evidentidifficulties at a late
stage of the proceedings and may require the CQougdjourn the
hearing. The threshold question is: does this gtobave sufficient
merit to warrant opening the doors to those consecgs? The case of
Applicant WAEE v Minister for Immigration and Magliitural and

19 Court Book at page 194, paragraph 98.
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Indigenous Affairg2003) 75 ALD 630; [2003] FCAFC 184 held that
the Tribunal is not required to refer to every piet evidence before it.

22. The Tribunal inquired into whether or not the detisvas published.
The post went to the registered offices of the pdjpe was unable to
locate the paper. The upshot of that was that wit@img the s.424A
letter, the Tribunal did not include informatiorvgn by the post about
the paper. A clear inference therefore arises thatTribunal did not
consider that information to be part of its reasdiMhen making its
findings the Tribunal relied on information that soch ‘false cases’
were lodged. Whatever the content of the articld armatever its
authenticity, it was essentially given no weightdgse the information
which was directly put to the Applicant was thaggbd cases did not
exist. The weight to be given to the newspapeclarts a matter for the
Tribunal.

23. There is nothing to suggest that the Tribunal dititake the newspaper
article into account. The Tribunal made inquiriaoithe newspaper
and its existence. There is no clear basis to @mawmference that it did
not take into account the material that was in evig before it. Unless
that inference can be drawn, the further grounadysbto be relied on
by the Applicant does not get to first base.

The Applicant’'s argument for leave being granted

24. The Applicant referred to the s.424A letter sernth®Applicant and the
reference in that letter to the Tribunal's sigraii¢ doubt about the
genuineness of documents submitted by the Applicastipport of his
claims that he had been charged with a false ddse Tribunal went
on to refer to the newspaper article and to theglemce of fraudulent
documents and corruption in Bangladesh includinteremces to
“Im]any ‘documented’ claims of outstanding arresirvants® being
proven to be fraudulent and that “altered or codiete newspaper
articles were another less frequent but notablengl@ of document

fraud”.?*

25. The Tribunal then went on to state:

%0 Court Book at page 181.
2 bid.
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This information is relevant because the countfgrimation cited
above, and the fact that you appear to have subditither
fraudulent documentation, raises significant dowiout the
genuineness of the newspaper article you submatted subject
to your comments, this could lead the Tribunalibal that you
were not charged with any false case as repofted.

26. The Applicant submitted that the issue of ‘genuasm raised by the
Tribunal should be read in the context of the presireference to
counterfeit newspaper articles. The authenticityhef newspaper was
therefore raised by the Tribunal.

27. The Applicant’s case is that the Tribunal failed ¢onsider the
newspaper as a whole. It therefore failed to carsabcumentation
before if* and the Court should not dismiss the possibilkgt tif
consideration had been given to the document irstaure it could
have affected the outcome.

28. The Applicant stated to the Tribunal that thereeveases against him
put by the government which are false and they weperted in the
local newspaper. At paragraph [98] of its decisithe Tribunal refers
to the false cases and the report and goes oryto sa

The applicant presented the Tribunal with an agiplurportedly
from The Daily Agnishika. Following the hearing tfidbunal

received a First Information Report (FIR), memahe officer in
charge, and a court document, as evidence of tlse fease the
applicant claimed was registered against him. Thbuhal does
not accept that these particular documents are gefid

29. The Tribunal goes on at paragraph [FD2)f its decision to say that it
places no weight on these particular documentsher newspaper
article which reports on this alleged case agdiresApplicant.

30. The Applicant submits that the Tribunal does noy $a either
paragraph that it is making a finding about the saper; it says it is
making findings about the article. The limitatioms the inquiry made
by the Tribunal are set out at pages 152 and 15BefCourt Book.
The scope of the inquiry was limited to the artieled not to the

2 Court Book at pages 181 — 182.

Z\VAAD v Minister for Immigration & Multicultural &ndigenous Affair§2005] FCAFC 17.
24 Court Book at page 194, paragraph 98.

% Court Book at page 195.
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newspaper itself. This is an indication that coesation of the
newspaper as a whole was ignored by the Tribunal.

Ruling

31. The Applicant claimed that the government had bhouglse cases
against him and that he had been sentenced to teeweryears
imprisonment in relation to an arms c&%eHe produced certain
documents in support of that claim including a ngaper article.
He says that the original newspaper was givendadtibunal although
it is not referred to by the Tribunal in its reasofor decision or
reproduced in the Court Book.

32. The First Respondent makes no admission in relé&idhe newspaper,
saying that it would be necessary to make furthquiries to ascertain
if the newspaper itself was before the Tribunal.almy event, the
authenticity or otherwise of the newspaper is moisgaue. On the basis
of its findings about other documents, the Tribuwak satisfied that
the Applicant concocted the claim that the govemmntead brought
false cases against him and therefore gave no wega newspaper
article about those cases.

33. The country information referred to in the Tribusdétter included the
information that no case with the number given hacdr been
registered at the Court, there had never beengeJuickhe name given
at that Court and the GR number as given in thet Fformation
Report was for a drug abuse case unrelated toppéoant.

34. | am unable to see how in coming to its conclusitims issue of
whether the newspaper itself, as opposed to theecbof the article,
was genuine could have any bearing on the outcdntieeocase. The
Tribunal considered the article and gave it no weidt made no
finding one way or the other on the authenticityhed newspaper itself.
In reaching its conclusions, it was not necessarygd so. For those
reasons, | do not grant leave to further amendytbands as proposed
in the third amended application.

% Court Book at page 177, paragraph 50.
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The Tribunal’s decision of 1 April 2011

35. The Tribunal found that there was no real chanes the Applicant
would face persecution if he were to return to Badegsh for reasons
of his political opinion, religion or any other Ggention reasof’

36. The Tribunal accepted that the Applicant was annarg or low-level
member of the BNP and that he financially supportiee BNF®
However, the Tribunal did not accept that the Aggoiit was politically
active or that he held an official position withire BNP*°

37. Accordingly, the Tribunal did not accept the Applt's claims in
relation to harassment and threats from the oppasiparty both
before and after it came to power in 239&imilarly, the Tribunal
rejected claims that the people had come to thdiédg’'s office to
kill him on two occasions in 2009; that the Apphtdad been visited
by supporters of the government in June 2009; hatlthe Applicant
was arrested, detained and mistreated by the polidely 2009°* As a
consequence, the Tribunal did not accept the Aaptis claims that he
had gone into hiding.

38. The Tribunal did not accept that the Applicant hedn subjected to
attacks and abuse from the government or thatrdileeauthorities or
opposition members or supporters were responsibl¢he closure of
the Applicant’s busines.

39. The Tribunal did not accept that the documents siibdn by the
Applicant in support of his claim that false cabasl been registered
against him were genuiriédpased on the results of the DFAT inquiries
and country information about the high prevalendefraudulent
documents and corruption in Banglad&shthe Tribunal therefore
placed no weight on the documeris.

%" Court Book at page 196, paragraph 107.

28 Court Book at pages 191, paragraph 85; 192, papadgi7.
29 Court Book at pages 191 — 192.

%0 Court Book at pages 192 — 193.

31 Court Book at page 193.

%2 Court Book at page 194.

% Court Book at pages 194 — 195.

% |bid at paragraphs [98] — [102].

% Court Book at page 195, paragraph 102.
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40.

41.

42.

The Tribunal did not accept that the death of thel&ant's parents or
his cousins was due to their political opinionstltat the death of his
cousin 17 or 18 years ago had any relevance tépécant’s current
situation®

The Tribunal found that any threats received byApplicant from his
ex-wife’s family were for personal reasons rath&ant for reasons of
his political opinion®’

Further, the Tribunal did not accept that the Aggolit had joined the
Qadiani organisation in January 2009, or that ke lbeen tortured for
this reason’

The submissions

Ground 1

43.

44.

45.

46.

On 4 March 2011, the Tribunal wrote to the Applica@ising

credibility concerns in relation to claims made thy Applicant and
documents provided by the Applicant in supporthadse claims. The
Tribunal also put to the Applicant information rees from the post
concerning the authenticity of certain documentsdpced by the
Applicant. The content of the letter is set outparagraphs [58] and
[59] of the Tribunal’s statement of decision andsens’’

The Tribunal sought a response to the mattersdarsehe letter by
18 March 2011, which was 14 days after the datenatation. In a
letter dated 18 March 2011 (and received by theufal at 6.52pnf,
the Applicant’s representative sought an extensiotime in which to
lodge a response to the Tribunal’s letter.

The letter to the Applicant was written in accordamwith s.424A of
the Act.

The Applicant submits that s.424A with s.424B ar2d@ establish a
statutory regime intended to be an exhaustive rataté of the natural

% Court Book at page 195, paragraph 104.

37 Court Book at pages 195 — 196, paragraph 105.
3 Court Book at page 196, paragraph 106.

%9 Court Book at pages 179 — 182.

0 Court Book at page 182, paragraph 60.
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justice hearing rule. Where the Tribunal does nadress adverse
information and provide an opportunity to an Apgaht to comment
and respond to it during a heariffginvitations under s.424A are
critical. Section 424B makes express provisionoathé period within
which an Applicant is to respond. Those periods @mescribed by
Regulation 4.35 of the Migration Regulations 1994 (“the
Regulations”), which provides:

(1) This regulation applies, for subsect424B (2) of the
Act, if a person is invited to give additional immation, or to
comment on information, other than at an interview.

) If:

(a) the invitation relates to application for review
of a decision that applies to a detainee; and

(b) the information or commeniatbich the invitation
relates is to be provided from a place in Australia

the prescribed period for givingetinformation or
comments starts when the person receives the tiovitand ends
at the end of 7 days after the day on which thetation is
received.

(3) If:

(@) the invitation relates to application for review
of a decision that does not apply to a detaine& an

(b) the information or commeniatbich the invitation
relates is to be provided from a place in Australia

the prescribed period for givingetliinformation or
comments starts when the person receives the tiovitand ends
at the end of 14 days after the day on which thétation is
received.

@) If:

(a) the invitation relates to application for review
of a decision that applies to a detainee; and

(b) the information or commentatbich the invitation
relates is to be provided from a place that isincAustralia;

41 Section 424AA.
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47.

48.

49.

the prescribed period for givingetinformation or
comments starts when the person receives the tiovitand ends
at the end of 28 days after the day on which thatation is
received.

(5B) If:

(@) the invitation relates to application for review
of a decision that applies to a person who is ndetinee; and

(b) the information or commeniatbich the invitation
relates is to be provided from a place that isincAustralia;

the prescribed period for giving the information ocomments
starts when the person receives the invitation emds at the end
of 28 days after the day on which the invitatioreiseived.

(6) A response to the invitation is take be given to the
Tribunal when a registry of the Tribunal receivhe tesponse.

Note 1 If the Tribunal gives a person a docunimgna method
specified in section 441A of the Act, the persoraken to have
received the document at the time specified in@edd1C of the
Act in respect of the method.

Note 2 A document given to a person in immigratietention
is given in the manner specified in regulation 5.02

The Regulation provides for a response to be pealvigdithin a period
which ends at the “end of 14 days after the dawbith the invitation

is received®? if the information or comment is to be providedrr a

place in Australia or “28 days” if the informati@m comment is to be
provided from a place that is not in Austrdffa.

The Applicant submits that the general intentioidernced by reg.4.35
is that a longer period should be allowed for reses to s.424A
invitations where information is to be providedrframverseas. Section
424A invitations are necessarily directed to a @erpresent in

Australia because in order to be an applicatiorafprotection visa, the
Applicant must be present in the migration zone.

The interpretation of reg.4.35 must therefore ddpem the character
of the subject matter of the invitation, not thedbon of the person to

42 Regulation 4.35(3).
43 Regulation 4.35(4).
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50.

51.

52.

MZYMP v Minister for Immigration & Anor [2011] FMC/884

whom the invitation is extended. While the Tribunahnot know with
certainty in advance whether the information or pwnt is to be
provided from a place inside or outside Australiae¢ Tribunal is
required to make a reasonable judgment as to kg lsource of any
responding information by reference to the natdre subject-matter
on which it invites comment or response. It is alga that each of the
matters on which the Tribunal in this case invidadsponse potentially
could be seen as calling for information to be wigd from
Bangladesh.

The Applicant refers to the comments of Cameron IBMSZKJV v
Minister for Immigration [2008] FMCA 26 (‘SZKJV) where his
Honour said at paragraph [30]:

It is not to the point that at the time of sendihg s 424A(1)
notice the Tribunal did not know that the applicamght or might
not have sought to respond to the notice by obtgimformation
from overseas. This is because the notice did inoits terms,
contemplate any comment to require information ¢oobtained
from overseas. Had the applicant responded to thbuiial

saying the comment sought required information ¢osburced
from overseas then it might be that reg 4.35(4) ld/dnen have
applied to the notice in place of reg 4.35(2). B applicant did
not make any such indication to the Tribunal. Indtje¢he
response made by her solicitor, reproduced at C8ff1provides
comments and also provides documents which cleasdye
already in Australia because of the promptness withch the
response was made.

The Applicant also refers to the comments of Buehah inSZKCQ v
Minister for Immigration and Citizenshif2008) 170 FCR 236; [2008]

FCAFC 119 (SZKCQ); where his Honour appears to leave open the

possibility that the nature of the request for canta may impart a
necessity to obtain information from somewhereidetéustralia.

The Applicant contends that if the First Respondanterpretation of
reg.4.35 was correct there would be no need to lpavesion for a
specified time where the invitation relates to mfation or comment
from outside Australia as a detainee (or an Applidar a protection
visa) would always be in Australia.

Reasons for Judgment: Page 16



53. The Applicant sought to distinguish the decisio\pplicant S1607 of
2003 v Minister for Immigration and CitizensH®007] FMCA 1740
(*S1607 of 2003 on the basis that the reasoning was really just
conclusionary and that conclusion was upheld oralpp

54. The Applicant further submits that a breach of 4B{2) of the Act and
reg.4.35 of the Regulations constitutes jurisdiaio error. The
Applicant refers to the decision of Jacobson $4fEXZ v Minister for
Immigration, Multicultural and Indigenous AffairR006] FCA 449
("*SZEXZ) where his Honour held that a breach of s.424Bctwh
resulted in the Applicant being given more timenthtaat specified
could not “render invalid a decision given aftee threach** His
Honour left open however the question of whethdording an
Applicant less than the prescribed period to redpsaould be enough
to demonstrate jurisdictional error.

55. The Applicant also referred to the judgment of Bar@dn J irSZLWQ v
Minister for Immigration and Citizenshif2008] FCA 1406, where his
Honour expressed the view that he did not see B{#24as
“establishing the kind of obligation on the RRT wihnicould lead to
either statutory breach or jurisdictional errdt’In reaching that
conclusion, his Honour referred 82EXZ already discussed, amd v
Minister for Immigration and MulticulturalAffairs [2006] FCA 1247
(“M v MIMA”), which concerned a mistake as to the prescribeadgeri
In an invitation issued by the Migration Review birnal under a
provision analogous to s.424B(2).

56. The Applicant refers to paragraph [33] of the judgmof Tracey J in
M v MIMA:

The question of whether or not a failure to compWth
procedural requirements renders the relevant deaisnvalid will
be determined having regard to the consideratiateniified by
the High Court in Project Blue Sky Inc v AustraliBroadcasting
Authority (1998) 194 CLR 355 at 390-91. Attentioill Wwe
directed to the language of the particular statyt@rovision and
the scope and object of the Act in which the prorigsppears.
The reviewing court will also seek to discern whkethhe
legislature should be understood as intending th&ilure of an

44 SZEXZ v Minister for Immigration, Multicultural ariddigenous Affair§2006] FCA 449 at paragraph [49].
> |bid at paragraph [52].
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S57.

58.

59.

60.

61.

administrative authority to comply with the procealu
requirement should lead to the invalidity of anynsequential
decision.

The Applicant submits that, in this case, the tieaf s.424(B)(2) is a
breach of the minimum requirements applicable inleorfor an

invitation purportedly made under s.424A(1) to bede and the
legislation should have been taken to have intertdatithe resulting
decision would be invalid. Unlike the other casefemred to, the error
was not made in the Applicant’s favour. The casesdare therefore
distinguishable.

The First Respondent submits in relation to Grolirtlat the 14 day
period prescribed by reg.4.35(3) was applicable smdhere was no
failure to comply with s.424B(2) and in any eveaildre to correctly
specify the prescribed period for the purpose 424B(2) would not
give rise to jurisdictional error affecting the Bunal’s decision.

The First Respondent submits that s.424B setsheutequirements for
invitations under both ss.424 and 424A. SectiorB{2}istates that:

(1) If a personis:
(a) invited in writing under section 424 to giméormation; or

(b) invited under section 424A to comment omespond to
information;

the invitation is to specify the way in which timormation, or
the comments or the response, may be given, beeagvay the
Tribunal considers is appropriate in the circumstas.

Section 424B(2) states:

If the invitation is to give information, or comntenor a
response, otherwise than at an interview, the mettfon, or the
comments or the response, are to be given withipeaod
specified in the invitation, being a prescribed ipdror, if no
period is prescribed, a reasonable period.

When s.424B(2) refers to “the information, or themenents or the
response, are to be given within a period specifidtie invitation”, it
reflects the distinction drawn in s.424B(1)(a) afij between an
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62.

63.

64.

65.

66.

invitation under s.424 to give information and amvitation under
s.424A to comment on or respond to information.

The periods referred to in s.424B(2) are prescripedeg.4.35, which

distinguishes between the application for a revawa decision that

applies to a detainee (sub-regs.(2) and (4)) andpglication for a

review of a decision that does not apply to a dei(sub-regs.(3) and
(5)). In each case, it also distinguishes betwesses in which the
information or comment to which the invitation ela is to be

provided from a place that is in Australia (subs:€®) and (3)) from a
place that is not in Australia (sub-regs.(4) ang. (Begulation 4.35(1)

makes it clear that the periods prescribed relatenvitations under

both s.424 and s.424A.

The First Respondent submits that the proper ooctgin of
reg.4.35(3)(b) and (5)(b) is to give the words stributive operation.
That is, in the case of an invitation to give aitial information under
s.424, thanformationto which the invitation relates is to be provided
from a place that is or is not in Australia, while the case of an
invitation to comment on information under s.424Ae commentto
which the invitation relates is to be provided frarplace in Australia.

The First Respondent submits that such a construg§ consistent
with regs.4.35A and 4.35C, which respectively priégcthe periods
for the purposes of s.424B(3)(b) and s.424B(5)(bYyalation to an
invitation to give information or comment or a respe, at an
interview.

The First Respondent cites the caseS0OKCQand S1607 of 2003a
decision of Turner FM which was upheld on appealFlgk J inS1925

of 2003 v Minister for Immigration and CitizensH2008] FCA 246
(“S1925 of 2003. The First Respondent submitted that the point had
been determined and the Court was bound by thosisiales. To the
extent that Cameron FM BZKJVsuggests otherwise, that reg.4.35(4)
or (5) might apply to a s.424A letter in circumstances where the
Tribunal is aware that the Applicant seeks to obtaformation from
overseas, this suggestion is incorrect and oughbedollowed.

The contrary interpretation of regs.4.35(3) andwbuld be productive
of uncertainty. Only the Applicant would ever beaiposition to know
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67.

68.

if he or she wants to obtain further informationarder to provide a
comment or response to a s.424A letter. Even ifstifgect matter of
the s.424A letter involves matters outside Austraine Applicant can
provide his or her comment or response without seady having to
get rebutting information from overseas. Any judaginigy the Tribunal
as to what time period might apply would be pusggculative.

In any event, the First Respondent submits thamh évthe prescribed
period under s.424B(2) was 28 days, the specifinaif 14 days in the
S.424A letter did not lead to jurisdictional error.

Section 424B(2) does not impose an imperative datthe Tribunal or
would not attract a discretion to grant relief. TRest Respondent
referred to the decision of Buchanan JSALWQ v Minister for
Immigration and Citizenshig2008] FCA 1406 and Jacobson J in
SZEXZ v Minister for Immigration and Multiculturahd Indigenous
Affairs [2006] FCA 449 (SZEXZ) on the place of s.424B in the
statutory scheme. The First Respondent also rehethe decision of
Tracey J inM v MIMA. The difficulty which was referred to by
Jacobson J il8ZEXZdoes not arise in this case because the Tribunal
did not proceed to make a decision in the absehaa@sponse within
the 14 day period. The Tribunal did not make asleniuntil 4 August
2011, which was more than 28 days after the dayluioh the s.424A
letter was received by the Applicant. In such ainstances, any failure
to specify the correct period in the s.424A lettikd not adversely
affect any entitlement of the Applicant, nor dicdbtherwise cause any
unfairness or injustice to the Applicant.

Ground 2

69.

70.

The Applicant argues that even if it was not obsioo the Tribunal as
at 4 March 2011, the Applicant’s letter of 18 Ma&bill made it clear
that certain matters in the letter of 4 March 2@4ld be answered by
providing information from places outside of Audima There was
scope under s.424B(4) for the Tribunal to redriassdeficiency in the
original letter by exercising its discretion to exd time.

The Applicant submits that in refusing to extenaddj the Tribunal’s
discretion miscarried because it failed to tak® iatcount a relevant

MZYMP v Minister for Immigration & Anor [2011] FMC/884 Reasons for Judgment: Page 20



71.

72.

consideration being that the Regulations set upesupnption that a
longer period should be allowed when informatiorswaquired to be
obtained from outside Australia. The decision tluse the extension,
although it was procedural had the potential tecfthe outcome. The
Applicant referred to paragraphs 5 and 10 of tlielafit of 4 August
2011 in support of this submission.

In response to the second ground, the First Regmbrsdibmits that the
Tribunal expressly referred in its reasons for siea to the reasons
given by the Applicant for seeking an adjournment:

The decision to refuse the adviser’s request foedension was
made on the basis of the lateness of the requesthanlack of
any information as to the relevance of the docuatent which

the Applicant was obtaining from Bangladesh in orderespond
to the particular information put to the Applicarfor his

comment?

In order to establish jurisdictional error in exsmtg its discretion, the
Applicant has to show that the Tribunal failed tavé regard to

something it was bound to have regard to. The aeghargely stands
or falls on the construction point itself. If theepcribed period was 14
days, then the Tribunal was not bound to take atoount the period
prescribed by reg.4.35(5). The Tribunal clearly hagard to the

content of the letter of 18 March 2011 and thereathing to suggest
that it did not take it into account in exercisitgydiscretion.

Ground 3

73.

74.

The Applicant submits that the Tribunal failed tmsider whether the
Applicant had a well founded fear of persecutior do his political

beliefs as a member of the BNP and as a membepafteular social

group being “businessmen providing financial suppmthe BNP™’

The Applicant submits that the Tribunal found tha# Applicant was
not an active member of the BNP and was not ofésteto authorities

4% Court Book at page 182, paragraph 61.
4" Court Book at page 19.
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75.

76.

17.

78.

in the past and would therefore not be harmed bioaiies if he
returned to Banglade$h.

While the Tribunal found that “as a low-level membé&the BNP who

was not politically active, the applicant would iate a real chance of
persecution”’ it did not refer to any additional evidence or agiv
independent consideration to justify its conclusabout the risks of

persecution suffered by ordinary members of the . BNP

The Applicant took the Court to extracts from theu@ Book at
paragraph [23] of the Tribunal’'s statement of decisand reasons and
paragraph [31] in relation to the Applicant’s claghpersecution as a
member of the BNP®

The Applicant also took the Court to parts of thiédbdnal's statement
of decision and reasons which refer to countryrimétion including
paragraphs [69], [71] and [72]. The Applicant drew the Court's
attention to aspects of those paragraphs which tefattacks on the
houses and shops of BNP supporters and to the deakhnjury of
BNP supporters.

The Applicant submitted that the statement of thieuhal at paragraph
[103] of the Tribunal’s statement of decision ardson¥ to the effect

that a person would be safe from persecution bectney only have a
low profile is an assumption, not a finding. Beaao$ that assumption,
the Tribunal failed to make a finding on an integera matter about
which there was an imperative duty to make a figdifhe Tribunal’s

findings and reasons start from paragraph ?82.is clearly accepted
that the Applicant was a BNP member. The uncondesteuntry

information shows that there were ordinary BNP sufgrs - about
whom there is no suggestion they had an active+dleat were also
killed and injured. The Applicant contends that ffrédounal did not

consider this critical issue.

“8 Court Book at page 195.

49 Court Book at page 192, paragraph 90.
* Court Book at pages 171 — 172.

*1 Court Book at pages 184, 185 & 187.
2 Court Book at page 195.

%3 Court Book at page 190.
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79. The Applicant refers toHtun v Minister for Immigration and
Citizenship(2001) 194 ALR 244; [2001] FCA 1803Z0OFE v Minister
for Immigration and Citizenshi010) 185 FCR 129; [2010] FCAFC
79, NABE v Minister for Immigration and Multiculturalfiairs [2002]
FCA 281 (‘NABE), and NAIY v Minister for Immigration and
Multicultural Affairs and Indigenous Affair2005] HCATrans 91 in
support of this submission.

80. Further, the Tribunal is required to address @inss that can be said to
clearly arise from the case presented and not émbse claims
expressly articulated by the Applican6B40AM V Minister For
Immigration and Citizenshif2010] FCA 864 NABB.

81. The circumstances presented in this case suggasBNP members
generally were at risk and called for a determoratf whether or not
a person might be at risk by reason of ordinary Bh#tnbership and
financial support. The Tribunal is required to givelependent and
discrete consideration to each aspect of the Applis claims>’

82. The Applicant sought to distinguish the case&S@OEC v Minister for
Immigration and Citizenshig2010] FMCA 489 (SZOEC) on the
basis that the argument in that case was that thieunal had
introduced an impermissible dichotomy not availainlehe material
before it between the class of low level supporigirghe BNP in
respect of when there is no risk and active memibarsspect of whom
there is risk. The case the Applicant puts in thetter is different, it is
that there was an extra question which needed ttebieled which was
whether and to what extent low level members fazedell founded
fear of persecution, and whether businesses whpostgal the BNP
faced such a well founded risk.

83. The First Respondent referred the Court to therigglof the Tribunal
at paragraph [103] of its statement of decision aeason¥ and
submitted that it was clear that the Tribunal didir@ss the chance of
persecution of the Applicant as an ordinary mendfehe BNP. This

> Dranichnikov v Minister for Immigration and Multittural Affairs (2003) 73 ALD 321; (2003) 197
ALR 389; [2003] HCA 26 SZOFE v Minister for Immigration and Citizenst{010) 185 FCR 129;
[2010] FCAFC 79MZXQS v Minister for Immigration and Citizens#®09) 107 ALD 33; [2009]
FCA 97,Pojani v Minister for Immigration and Multiculturaffairs [2002] FCA 1283 an&ZFIV v
Minister for Immigration and Multicultural and Ingenous Affair§2005] FMCA 1811

%5 Court Book at page 195.
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84.

85.

does not fall within the category of cases in whachinteger of a claim
is overlooked by the Tribunal. What is criticised the Applicant is
that the Tribunal has not made discrete findingeualihe risk of
persecution of a member of the BNP who was nottipally active.
The Tribunal is not obliged to make findings onrakterial questions
of fact and, provided it deals with the claim wél possible bases of
persecution, then that is sufficient to deal witld aaddress the claim
for protection.

Most of the country information referred to dealghwpost-election
violence which occurred between both sides. It dossgive rise to a
suggestion that anybody who supports or belongsa®@NP, who has
no other profile, is therefore facing a real chaoteersecution. It is a
large political party.

The First Respondent relies 82 OECbecause while the ground raised
was differently expressed, it arises from a simfeenario where the
Tribunal had country information, some of the vesyme country
information that was before the Tribunal in thiseaRaphael FM dealt
with the argument at paragraph [14]

| am not satisfied that the applicant is correctenbhe says that
the Tribunal created an impermissible dichotomy. felgding of
the Tribunal's decision record, with its many refleces to the
applicant’s claim to be an active and committed tenof the
BNP is that it used these claims to test the crkijibof the
applicant’s story. The applicant accepts that ha&imkd to be an
active and committed member. The letters whichrbduged in
support of his case argued that he was such. Thieufal
guestioned the applicant upon these activities eache to the
conclusion that they did not support such a desionp That was
the exercise by the Tribunal of its primary obligatto consider
an applicant’s claims on their merits and to makeéegision as to
whether it was satisfied that he was a person torwlustralia
owed protection obligations. The Tribunal concludit this
applicant had exaggerated those claims, indeed,ttlteevidence
he put forward to support his level of activity wabricated. This
Is a matter for the Tribunal par excellence. Théidnal was not
measuring the applicant’s level of activity agaimstparticular
standard. It concluded that, because the true levelctivity was
low, he was not likely to face the dangers that ned
adumbrated. It is not correct to say that the Tnhlhad not
considered the applicant’s claim to have a wellfded fear of
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86.

persecution merely by being a member of the BN®.ekiracted
paragraph [104] at [10] of these reasons seems t® tm do

exactly that. To seek review of that paragraphoiséek merits
review of the Tribunal’s decision. The Tribunal didnsider and
accept the general independent country informaban its duty
was to measure the applicant’s claims against th&rmation.

The information could well be used to indicate thay member
of the BNP in Bangladesh had fears similar to thadethe

applicant and was thus entitled to asylum in anyn¥&mtion

country but equally another decision maker couldketathe

opposite view. Provided that the view was takenhiwit
jurisdiction, it is not a matter for review. | anatssfied that this
decision was so made.

Having rejected the primary basis for the claim &nhd that he was
an ordinary member, the Tribunal did not ignore tieed to make a
finding which addressed the risk of persecutioarasrdinary member.
To the extent, if any, that there was a separaenchvailable of a

particular social group, it was really no differengroup than members
and supporters of the BNP. There was no claim pdt r@or did one

arise from the material that businessmen suppotliagBNP formed a

particular social group that was at an additiors of persecution.

Conclusion

Ground 1

87.

88.

The Applicant invites the Court to interpret reg§%l.as requiring the
Tribunal to give an Applicant, who has been invitedcomment or
respond to information that the Tribunal consideasild be the reason
or part of the reason for affirming a decision undeview, a period
ending 28 days after receipt of the invitation véhtdre Tribunal ought
to assume that such comment or response will rede obtaining of
material from overseas.

The difficulty with the Applicant’s proposition isvo-fold. First, this
Court, and on appeal the Federal Court, has alremtgpted the
interpretation contended for by the First Respohdém Applicant
S1607 of 2003Turner FM found as follows:

28. It is claimed that the Tribunal had to give tgplicant 28
days to respond to the s.424A letter. The s.42#tér lwas sent on
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2 January 2007 (CB 296) and gave until 25 Januaryespond
(CB 309). Regulation 4.35(5) provides that if théormation or
comment to which the invitation relates is to bevped from a
place that is not in Australia, the prescribed perifor giving the
information is 28 days after the day on which theitation is
received.

29. The Court accepts the submission for the fe@spondent that
the invitation under s.424A was to provide comment the
information in the letter. That comment was to bevgled by the
applicant who was in Australia, and therefore thee limit
under reg 4.35(3) is 14 days after the day on wihinhinvitation
is received, which, by s.441C(4) is taken to beaysdafter the
date of the letter. The letter was dated 2 Januz097, which
means receipt by 9 January 2007; 25 January 2002 da days
to respond. No breach occurred.

89. On appeal ir51925 of 2003Flick J supported that interpretation of the
Regulation:

Also rejected is a submission made orally durirgy¢burse of the
hearing of the appeal that inadequate time had h@amitted to
comment upon specific information. The submissias that

Regulation 4.35(5) of théMigration Regulations1994 (Cth)

applied and that 28 days should have been permétedpposed
to 14 days. Regulation 4.35(3) provides a period4tlays where
"the information or comment to which the invitatieates is to
be provided from a place in Australia”; reg. 4.3p(Fovides for a
period of 28 days where "the information or commientvhich

the invitation relates is to be provided from aqdahat is not in
Australia." No Ground of Appeal in this Court seéigaise this
issue. The ground was, however, raised before tkdefal

Magistrate and was rejected. The decision of theisteate was
correct as the information or comment was sougbinfrthe
Appellant, being a person present in Australia, éinte allowed
was in accordance with the Regulatiofis.

90. While the Applicant refers to the judgment of CaomeFM in SZKJV
and Buchanan J i8ZKCQas perhaps leaving open the possibility that
if the nature of the request, or the response éWfiplicant imparted a
necessity to obtain information from somewhere idetaustralia that
reg. 4.35(5)mightapply, those comments are obiter.

651925 of 2003 v Minister for Immigration and Citigkip[2008] FCA 246 at paragraph [6].
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91.

92.

93.

The second difficulty is that to accept the Apphits proposition

would require the Tribunal to make a judgment irthe@ase that
material may be required from outside Australisorder for a person
who is present in Australia to provide comment anr@spond to

information. The mere fact that the informationwhich comment is
sought relates to events which occurred outsideralis, asSZKJV

shows, does not necessarily impute a requiremeseést documents
from outside Australia.

The Court should follow an interpretation which yides clarity and
certainty. The position of the First Respondenta@aepted 151607 of
2003andS1925 of 2008ases the distinction on where the person from
whom the comment or response is to come is locatet,where
potential sources of information which may be neede frame a
comment or response might be located. Where tlugighes difficulty

for an applicant in any particular case, the Actkkesaprovision for
them to seek and for the Tribunal to grant an esttgmof time.

Having formed the view that reg.4.35(3) was appedply invoked by
the Tribunal and the period of 14 days was theagpitesd period, it is
not necessary for me to consider if a breach o248{2) would
constitute jurisdictional error.

Ground 2

94.

95.

As the First Respondent submitted, the second grtargely stands or
falls on the basis of the interpretation to be give reg.4.35. If, as |
have accepted, reg.4.35(3) applies to situatioreyevh s.424A letter is
sent to a person who is to provide comment or respérom a place in
Australia, there is no presumption that a longeiggeshould apply

and the Tribunal is not bound to have regard to ghavisions of

reg.4.35(5).

In this case, the Tribunal had regard to the remsgimen by the
Applicant in support of the application to extendd and rejected the
application. That was a matter within the discrewd the Tribunal.
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Ground 3

96. Ground 3 raises the issue of whether the Tribusuédd to consider an
integer of the Applicant’s claim being:

a) That he had a well founded fear of persecution iblyie of his
membership of the BNP; and

b) That he had a well founded fear of persecution bastnessman
providing financial support to the BNP.

97. | have been unable to discern from the Applicaitaims or the
Tribunal’s discussion any claim by the Applicamtpeess or implied,
that he suffered or had a well-founded fear of @awnson as a member
of a ‘particular social group’ being ‘businessmemonprovide financial
support to the BNP’. | am not satisfied that a tigatar social group’
of ‘businessmen who provide financial support te B8NP’ can be
discerned from any of the relevant material. To éxtent that the
Applicant can be identified as a financial suppordé the BNP, |
cannot discern any particular distinction betwdamahcial supporters’
and other ‘supporters’ of the BNP in the material.

98. | am therefore not satisfied that the Tribunal weguested to consider
if the Applicant had a well founded fear of perdemu as a
‘businessman who financially supported the BNP'.

99. On the issue of whether the Tribunal consideredtwédrethe Applicant
might have a well founded fear of persecution &N\N& member, the
Applicant took the Court to various passages indbentry material
which refers to BNP ‘supporters’ as opposed tod&ra’ ‘workers’ or
‘activists’. The submission, in essence, was tha Tribunal in
reaching its conclusion at paragraph [103] that

based on the applicant’s low-level profile as adioary member
of the BNP who was not politically active, the agpght would
not face a real chance of persecution for reasonhisf BNP
political opinion, now or in the reasonably foreab& future, if
he returns to Bangladesh

" Court Book at page 195, paragraph 103.
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failed to properly consider his claim for protecti@as an ordinary
member and the material that suggested that BNPb@mengenerally
were at risk.

100. While the Tribunal did spend a great deal of itsetidealing with the
Applicant’s claims, which related to his profile caspecific attacks,
threats and incidents he claims to have occurrédreferred
appropriately to the political situation in Bangbsth. Substantially, the
same information was referred to by the Tribunal $ZOEC.
Commenting on that, Raphael FM said:

The Tribunal did consider and accept the generaependent
country information but its duty was to measure dpplicant’s
claims against that information. The informationuttb well be
used to indicate that any member of the BNP in Balggh had
fears similar to those of the applicant and wassttantitled to
asylum in any Convention country but equally anotihecision
maker could take the opposite view. Provided that\tiew was
taken within jurisdiction, it is not a matter foeview?®

101. The Tribunal did consider and make findings onApglicant’s claim
that he faced a well founded fear of persecutionaasiember or
supporter of the BNP and rejected that claim. Imglso it made no
jurisdictional error.

102. For these reasons, the application is dismissed.

| certify that the preceding one hundred and two (D2) paragraphs are a
true copy of the reasons for judgment of Whelan FM

Date: 16 November 2011.

8 SZOEC v Minister for Immigration and Citizenslia®10] FMCA 489 at paragraph [14].
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