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(1) A writ of certiorari issue directed to the SeconesRondent, quashing
the decision of the Second Respondent dated 2&ghb2006.

(2) A writ of mandamus issue directed to the Secondp®&sdent,
requiring the Second Respondent to determine acgprd law the

application for review.

(3) The First Respondent pay the Applicant’s costsdfixe the sum of

$5,000.00.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
MELBOURNE

MLG 474 of 2006

MZXJI
Applicant

And

MINISTER FOR IMMIGRATION & MULTICULTURAL AFFAIRS
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. The Applicant relies upon a ‘Further Amended Apgiien’ for judicial
review filed 16 October 2006.

2. The Further Amended Application seeks judicial egviof a decision
of the Refugee Review Tribunal (the Tribunal) da28d~ebruary 2006.
In its decision, the Tribunal affirmed a decisiohadelegate of the
First Respondent not to grant a protection visdéoApplicant.

Background

3. The Applicant is a citizen of Sri Lanka. He entergustralia on
11 September 2005. On 5 October 2005 he applie@ forotection
visa. On 29 November 2005 a delegate of the Riespondent refused
to grant the visa, and the Applicant then appliadodecember 2005
to the Tribunal for review of that decision.
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The Applicant's claim

4. The Applicant is a Tamil and a practising Muslirm his application
for a protection visa (Court Book p.13), the Appht refers to his
language asTamil’, his religion as Islam’, and his ethnic group as
"Sri Lankan Muslirh

5. The Applicant claimed to fear death from the Liltiena Tigers of
Tamil Ealam (the LTTE). When ask&do you think the authorities of
that country can and will protect you if you go k2t the Applicant
stated, NO. BECAUSE THEY ARE INEFFECTIVECourt Book
p.22).

6. In support of his application before the Triburthle Applicant relied
upon a statement annexed to a letter dated 13 Ja2086. It is
relevant to set out extracts of that statemenokeas:

“2. At the beginning of 1998 | bought a rice miba@ut half a
kilometre away from my house and started a business
growing and selling rice. | registered the busmesn
28 January 2000. For 6 years my business did wez.
Whilst the Liberation Tigers of Tamil Ealam (LTTEave
been operating in my are for many years, they galyeleft
the Tamil Muslims alone until about mid 2004. Attas
time some local Tamil Muslims began to cooperatth wi
government forces and provide information about the
activities of LTTE supporters. This angered thd ETand
they began to harass Tamil Muslims in the area.

3.  InJune 2004 the LTTE came to my property ferfist time.
| cannot remember the day they came to the mili; rige
mill is positioned on the border of the Tamil Tigegion,
right near the jungle, so they have easy acceshaanill.
The first time they came to the mill there were éhnwith
guns. They came to my office and demanded mdrteid
them | did not have any money. They said that wayld
kill me if | did not give them money. So, as rddaor my
life, I gave them 25,000 Rupees.

4. Approximately a month later 3 people came witingg
demanding money again. | knew by then that it fwtile to
protest so | gave them 100,000 Rupees (11ak).

5. Things were quiet for a while, but in approxigigtMarch
2005 7 armed Tamil Tigers came to my rice mill itrueck
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and demanded | give them sacks of rice or they dvkilil
me. At first | refused but | was very scared andgave
them 20 bags of rice weighing 50 kilos each. Teéy |
did not have any money to give them.

6. On these occasions | did not call the police aose |
thought that the Tigers would leave me alone iist jgave
them what they wanted. Sometimes they just stopngo
after a while and | did not want to cause any umssary
trouble if that was going to be the case. Buwyats not the
case. The Tigers did not stay away.

7. In June 2005, 8 Tigers came to the mill. Thsked for
money and bags of rice and loaded many bags ofimice
their lorry. They held a gun at my neck and mdufedts to
me. | decided to try and confront them on thisas@n. My
business was not going well and | did not have mare
rice to spare for them. My employees were alsoy ver
supportive of me because if my business had te ¢losy
would all lose their jobs. | struggled with onetbé LTTE
members and my employees chased the others away. |
realised that there would be consequences fromactions
from the LTTE, but | was very angry at the time aval
hoped to show that our community was opposed to the
LTTE.

8.  After this incident, | paid my staff their wagasd told the
security guard to watch things for me. | wenthe police
station and reported the incident. They said tveuld look
into the situation. | then went home briefly ty spodbye
to my family and then fled to Nagalle, which isr&ldalf
hours away from my city. | stayed with my fatmelaw for
2 weeks and hoped the police would do somethingtahe
situation, but judging by police action | have sagnthe
past | knew there was not much chance. The paliee
scared of the Tamil Tigers, so they usually listenyour
complaint but fail to take action.

10. When the police failed to protect me | fledMoratuwa,
Colombo. My cousin lives there. | was safe ino@ddo for
that time period because | was far away from my, cit
however if | were to stay there longer they woutdutate
my photo and eventually find me. In Colombo thee
many Tamil Tigers, you cannot escape them. Theye a
Muslims that are part of the group as well and thaprm
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the Tigers of the whereabouts of other Muslims wiace
wanted by the group. While there are Muslims Hratpart
of the Tamil Tigers, if you are a Muslim that doest
support the group you are targeted more than a Muslim.

11. | stayed in Colombo from June 2005 to Septer2065
when | was able to escape to Australia with thep hadl a
private agent. The agent organized a visa for mmgd to
Australia with some false documentation. | haveSra
Lankan drivers license which | will submit to theébtinal to
prove my correct identity. The documents | hawiged in
support of my application are genuine. | do nobkhthat
DIMIA case officer has taken proper account of fdet that
not all persons speak good English in Sri Lanka dadot
always write letters in the format that would beested in
Australia with dates and details.

14. Sri Lanka is a very small country and it is osgible to hide
from anyone for very long. | so speak some Sisglkeabait
could not safely relocate anywhere else in the tgun
including Colombo. When you have a problem with th
LTTE, you have a problem right throughout the couht

(Court Book pp.166-169)

7. Based on the claims and the statement together thghmaterial
provided to the Tribunal, a reasonable summaryhef Applicant's
claims includes the following:

a) He was born in a village which is predominantly gbialese,
which has a Muslim minority.

b) He owned an operated a rice mill in the village.

c) The LTTE had operated in the area for many yeansl ia
mid 2004 Tamil Muslims began to cooperate withgbgernment
and provide information about LTTE supporters. sThngered
the LTTE and they began to harass Tamil Muslinth@&area.

d) Commencing in 2004, the LTTE came to the Applicaptoperty
demanding money and threatened to kill him. Thelkant
claimed to fear for his life, and accordingly cormagl with their
requests.
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e) In March 2005 the LTTE returned to the Applicamice mill and
demanded money. The Applicant refused by the LTd&k
20 bags of rice.

f)  In June 2005 the LTTE again demanded money andittmed
the Applicant and began to load a lorry of ricenirahe
Applicant's rice mill. The Applicant refused tooperate and
confronted one of the assailants. An altercatietwben the
Applicant and his employees on his behalf and tAeGH-
members allegedly ensued, and ended with two LT E&nbers
being beaten and detained and the lorry which TeELmembers
had arrived in was set fire to and destroyed. ZAbpglicant
claimed that he realised there would be conseqsefuare not
cooperating, but he was very angry and he andtaissoped to
show that their community was opposed to the LTTE.

g) The Applicant feared he would be the subject oknge attacks
so he shut down the mill and went into hiding. Tdleowing day
he learned that part of his mill had been burntmawd members
of the LTTE were searching for him.

h) The Applicant made a report to the police but thayed to
protect him. He left Sri Lanka t@Scape death at the hand$ of
the LTTE.

1)  Political persecution of Tamil Muslims has worsesér the last
few years, and the Applicant believed the LTTE badjled him
out as a Tamil Muslim. The LTTE knew that the Apaht as a
Tamil Muslim did not support the LTTE. Having been an
attack against the LTTE, the Applicant claimed thatwould be
seen as their enemy and there would be furthemptteon his
life.

(Court Book p.169)

8. Before the Tribunal, the Applicant provided furthmeaterial in support
of his claims including certain country informatjand he attended the
hearing conducted by the Tribunal on 14 Februa§620
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The Tribunal's Decision

9. In its decision, the Tribunal sets out details lué Applicant's claims
and evidence. It specifically statedle' is a Tamil-speaking Sri
Lankan Muslim (Court Book p.183). In another part of its demms
when considering the claims and evidence, the Mabuecites that,
"He said he was mainly targeted because he was a Muslim; a
Tamil businessman would not have been harassduetsame exteht
(Court Book p.184).

10. The Tribunal then sets out further information pded at the hearing,
and refers to country information in some detd#lart of that country
information includes reference to alleged attackstie LTTE upon
Muslims and Muslim communities. Reference is afsale to violence
between Singhalese and Muslims. It does not seebe tdisputed in
the present application that the Applicant hassoiggested in his claim
for a protection visa and other material providedhie Tribunal that he
feared harm from Singhalese in his community.

11. The "Findings and Reasons" of the Tribunal compiisse paragraphs
or approximately one page. It is convenient toosgtthe findings and
reasons in full as follows:

“Based on the information on the file, the Triburfi@ds that the
applicant is a Sri Lankan national.

The Tribunal accepts that the applicant is at rigkextortion by
the LTTE as he has a rice mill located close tcefitgrritory,
and the Tamil Tigers are known to practice extartiqlt does not
accept that he is under an active threat — he wdade left his
wife and children in Polonnaruwa if this was thesea He did not
provide an adequate explanation for having done irsothe
circumstances claimed. Moreover, the applicantld¢awot say
which of the factions was extorting him. Whileingkinto
account his argument that the Karuna faction is seten as
gualitatively different from the Vanni faction, thigbunal would
expect that if he had actually been targeted fdordon in 2004
when the Karuna faction broke away and came to prente in
its own right, he would have a view on who thelyilgerpetrator
was given the location of his rice mill.)

However, the Tribunal does not accept that suchmhaonstitutes
persecution within the meaning of the Conventiofss stated
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above, persecution has an official quality, in 8ense that it is
official, or officially tolerated or uncontrollabley the authorities
of the country of nationality. The country infortoa indicates
that the Sri Lankan authorities, notwithstanding tbost and
difficulty, and the ruthlessness of he LTTE’s gillartactics, have
successfully held back the LTTE from the clearedsthrough a
massive expansion of their forces and powers simeger conflict

erupted in 1983. Although they cannot guarantee dafety of
each individual, the Tribunal finds that the Srinkan authorities
do not condone, and that they do have the abititgdntrol the
harm the applicant fears. Their forcefulness andilance

against the LTTE meets international standardsefitective state
protection of a person in the applicant’s circunrstes.

The applicant did not claim he was at risk of petg®mn by the
majority Sinhalese community due to his religiorjeed he said
the Muslim minority in his village was amicablelwihem. This
Is consistent with the country information. Thebtinal finds
that the applicant does not face a real chanceeségcution due
to his religion.

The Tribunal is not satisfied that the applicanstzawell-founded
fear of persecution within the meaning of the Caotioa.”

The Amended Application

12. There is only one ground relied upon in the Furtihenended
Application, namely, ground 3, where the Applicalaims as follows:

“3. The Tribunal failed to deal with an essentidement or
integer of the Applicant's claims.

Particulars

(@) The Tribunal failed to deal with the applicantlaim
that he had a well-founded fear of persecution by
reason of his-ethnieityace (as a Tamil), membership
of a particular social group (as a Tamil Muslim)dan
actual or impugned political belief (of oppositida
the LTTE).

(b) The Tribunal did not deal with these claims and
instead found that the applicant did not have alwel
founded fear of persecution by reason of his rehgi

MZXJl v Minister for Immigration & Anor [2006] FMCAccitation no.> Reasons for Judgment: Page 7



13.

(c) The Tribunal did not deal with the applicarggidence
supporting his claim of persecution by way of Istte
from his village head, the president of his mosaunel,
his local MP. Instead, without addressing this
evidence, if found that the applicant faced a rdk

extortion but was under no ‘active threat™.

Other grounds set out in the Further Amended Appbn were not
pursued, and accordingly | do not need to consitlem in this
decision.

The Applicant's submissions

14.

15.

16.

It was submitted by the Applicant that the Tribudal not make any
findings regarding the Applicant's claim of perdemu as a Tamil
Muslim (ie by reason of his race and/or membergifi@ particular
social group) or by reason of his actual or impudelitical beliefs.

It was submitted that the ground relied upon in Foether Amended
Application alleges that the Applicant feared peus®n by reason of
his race, membership of a particular group, anpdditical beliefs and
the Tribunal did not address or deal with this aspé his claims. It
was submitted that this requires the court to deites:

a) whether these claims are raised,;
b) what the elements of the claims were; and
c) whether the Tribunal addressed them.

It was submitted that the Applicant made a claimpefsecution by
reason of his race as a Tamil and membership dracplar social
group, namely a Tamil Muslii¥, and political beliefs, namely
opposition to the LTTE. These matters, having bessed, should
have been dealt with by the Tribunal on the materi@vidence before
it (see Htun v Minister for Immigration and Multicultural fRairs
(2001) 194 ALR 244 at [42], ardABE v Minister for Immigration and
Multicultural and Indigenous Affairs (No ZR004) 144 FCR 1, and
SCAT v Minister for Immigration and Multiculturaind Indigenous
Affairs (2003) 76 ALD 625).
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17.

18.

It was noted that the question of whether or netes had been raised
expressly may be apparent either on the face oftiterial before the
Tribunal, or arise by reason of the Tribunal's iimy$ (seeMZWDG

v Minister for Immigration and Multicultural and ¢iigenous Affairs
[2006] FCA 497 at [39]) as follows:

“39 On the authorities, the Tribunal is obliged tmnsider at
least three types of claim: first, those that axpliitly put
by the applicant; secondly, those that are impliaitthe
material before the Tribunal; and thirdly, thoseattemerge
from the Tribunal's findings or conclusions. For eth
purposes of this case, it is unnecessary to exptbee
boundaries of the Tribunal's role any further. Bittis
important to recognise that in each type of casgardless
of what is put by the applicant or the Ministe thribunal
must ask itself the right question - whether theliapnt has
a well-founded fear of persecution for a Conventieason.
Where the material before the Tribunal, or the Unhbl's
own findings or reasoning process, indicates thae t
applicant has modified or would modify his or her
behaviour if returned to the country of citizenshipe
guestion must be asked why the applicant wouldodcee
Appellant S395/2002, esp per McHugh and Kirby J488&
[39] and per Callinan and Heydon JJ at 503 [88].”

In the present case, it was argued that the clasmg by reason of the
Applicant's race, membership of a particular sogabup and/or
political beliefs and ethnicity wasat' the forefront of the Applicant
before the Tribunal and was squarely raised in th®&tutory
declarationt referred to earlier in this judgment. Reliancaswplaced
upon particular paragraphs from the declaration cet above,
including reference toTamil Muslim§ and the Applicant hoping to
show 'that our community was opposed to the LTTECountry
information also raised the claims, according te® tApplicant's
submissions. In particular, reference was madeth® country
information which stated according to the Applicarstubmissions that
Tamils are a distinct race in Sri Lanka (Court Bquk188 - 190) and
that 'Muslims in Sri Lanka view themselves as an ethmonty" and
have been killed and intimidated, and questionedpiblice ability to
protect them (Court Book pp.187, 188 and 192).
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19. In dealing with the elements or integers of thenclat was submitted
that based upon the material provided to the Tabuand the
Applicant's evidence the following elements or gaes may be
distilled:

a) The Applicant is a Tamil Muslim and opposed to th&E.

b) The LTTE has singled the Applicant out for attack aa Tamil
Muslim.

c) The LTTE has singled the Applicant out for attackaaperson
who does not support the LTTE.

d) Muslims in Sri Lanka are an ethnic minority.
e) Tamils are a discernible race in Sri Lanka.
f)  Tamil Muslims form a distinct social group in Siahka.

20. It was submitted that the claims were raised exgbydsy the Applicant
and required an answer from the Tribunal. The und, it was
submitted, was required to examine and deal witblaims for asylum
made by the Applicant.

21. It was argued that in this instance there was aerade of findings on
each of the critical issues, which as | understdodere led to be
integers of the claim. The Tribunal, it was sulbedlf did not pose the
correct questions and accordingly failed or cormsively failed to
exercise its jurisdiction (seeMinister for Immigration and
Multicultural Affairs v Yusu{2001) 206 CLR 323 at [82]).

22. It was submitted that the claim by reason of messtiiprof a particular
social group, namelyTamil Muslini required consideration by the
Tribunal, to assess whether there is some chaistateother than
persecution that unites a collection of individuals

23. It was submitted that the characteristic must ketgroup apart from
the rest of the community and make it distinguisédtom the rest of
that society. The question, which it was submittezgimains
unanswered, was whether Tamil Muslims form a paldic social
group in Sri Lanka. The Tribunal, it was submittdled to make the
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24.

25.

26.

27.

appropriate findings (se&pplicant A v Minister for Immigration and
Ethnic Affairs (Chinese One Child Policy caggy97) 190 CLR 225).

It was further submitted that the claim of persexutby reason of
opposition to the LTTE required the Tribunal to mak number of
factual findings including whether a person in Sanka who was
opposed to the LTTE amounts to a political opinionthe purpose of
the Convention, and whether a person from Sri Lamka is believed
to be opposed to the LTTE amounts to political apirfor the purpose
of the Convention. Further, it required the Tribbto make findings as
to whether the Applicant has or would be imputetawe that political
opinion. It was submitted the Tribunal failed t@ke the appropriate
findings.

Likewise, it was submitted that the Applicant'sima for asylum

require the Tribunal to make factual findings asvtether Tamils are a
race for the purpose of the Convention and whetieApplicant is a
person of that race. The Tribunal, it was submijtfailed to make the
relevant finding.

It was further submitted that the Tribunal was thesguired to
determine whether the Applicant has a fear and hdnethat fear is
well-founded, and whether there exists a causat@dion between the
Applicant's fear and the Convention reason claimédain it was
submitted the Tribunal did not examine or deal vitihse issues. It
was argued the Tribunal characterised the clainaressng from the
Applicant's ownership of the rice mill, and otheseifailed to address
the elements of the Applicant's claims arising frdms race,
membership of a particular social group, and/oritigal opinion.
Reference was made to the Tribunal's findings, wliteeiccepts, That
the Applicant is at risk of extortion by the LTHEE he has a rice
mill..." (emphasis added).

The Applicant referred to the Tribunal's claimeduf®@ to set out the
Applicant's claims of political persecution and dsscription of the
Applicant as a "Tamil-speaking Sri Lankan MuslinColrt Book
p.183). It was claimed that this is different frahe description that
the Applicant gave himself, namely as a "Tamil NiusI(Court Book
p.169). It was submitted there was an absencenyffiadings as to
political persecution, race, or membership of dipalar social group.
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28.

29.

30.

The Applicant submitted that the Tribunal failed dbaracterise the
claims properly, and although the reasons may dsetraie what could

be described as a "general awareness of the featfing to the

Applicant's fear", the Tribunal had failed "uttetty address the claims
as the Applicant put them".

It was further submitted that where the Tribunalsféo deal with a
claim raised by the evidence and contentions beforevhich, if

resolved in one way would or could be dispositivéhe review, that
failure on the facts of the case can constitutailare to conduct the
review required by thdligration Act 1958(seeNABE v Minister for
Immigration and Multicultural and Indigenous Affai(No 2)(2004)

144 FCR 1 at [60]). In the present case, it wdsrstied, the Tribunal
was required to consider the Applicant's claims wlatively to

determine whether they attracted the protectiongabbns. The
failure to consider the claims cumulatively wasia@&l upon as a
separate basis for judicial review (seéeDAE v Minister for
Immigration and Multicultural and Indigenous Affaif2003] FCAFC

111,Chen v Minister for Immigration & Ethnic Affaif4994) 36 ALD

587).

During the course of submissions, counsel for tppli&ant submitted

that any claim by the First Respondent that it wasecessary to make
findings in relation to the specific claims refefreo above were not
cured by the finding concerning the availabilitystate protection. As
| understand the submissions, the availability tates protection does
not relieve the Tribunal of making findings in riéda to the specific

claims referred to in the Applicant's submissions.

The First Respondent's Submissions

31.

The First Respondent accepted that the Tribunahdidnake a finding
about the reasons why the Applicant claimed to feam at the hands
of the LTTE. It was submitted that the Tribunabl diot address
whether or not the Applicant's claimed fear of havould arise for a
Convention-related reason. It was submitted, hewethat it was
unnecessary for the Tribunal to do so in the presase. The Tribunal,
it was noted, referred to the Convention and séttloe appropriate
definition of a refugee as any person who:
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32.

33.

34.

MZXJl v Minister for Immigration & Anor [2006] FMCAccitation no.>

“‘owing to well-founded fear of being persecuted feasons of
race, religion, nationality, membership of a paudii@r social
group or political opinion, is outside the countif/his nationality
and is unable, or owing to such fear, is unwillimgavail himself
of the protection of that country ...”

It was submitted the Applicant did not claim, exgslg or implicitly,
that he faced harm at the hands of Sri Lankan aitigeor Singhalese
Sri Lankans. Nor was it claimed that he faced harenely by reason
of his Tamil race. Instead, the Applicant's claiimg was submitted,
only related to fear of harm at the hands of th& Ey reason of his
background as a Tamil Muslim or his political plefof opposition to
the LTTE.

The First Respondent submitted the Applicant didateim that the Sri
Lankan authorities would refuse to provide him wpitotection from

the LTTE on the basis of any Convention-relatedoea It was argued
he did not claim that any inaction by the Sri Lamkauthorities to
protect him from harm inflicted by the LTTE coul@ Iselective and
discriminatory for a Convention reason (ddmister for Immigration

and Multicultural Affairs v Khawarn2002) 210 CLR 1 at [29]-[31],
[84]-[85] and [115]-[118]). It was submitted thab claim was made
that the Sri Lankan authorities would fail to pmbei adequate
protection due to the Applicant's Tamil race of membership of a
particular social group, namely that of Tamil Musdi, or his actual or
imputed political opinion of opposition to the LTTE

According to the First Respondent’'s submissions {frébunal
considered relevant country information and did ramicept the
Applicant's claim. The Tribunal was aware thateefiive state
protection would not require that the authoritiesuld guarantee a
person's safety, and specifically found that thi@rities' ‘forcefulness
and vigilance against the LTTE meets internatiostdndards for
effective state protection of a person in the Amgpit's circumstancés
(Court Book p.193). Those findings, it was subedftdo not disclose
any misapplication of the legal principles relatitgy effective state
protection (seeMinister for Immigration and Multicultural and
Indigenous Affairs v Respondents S152/2(0P304) 205 ALR 487
at [26]). It was submitted that harm inflicted bgn-state agents such
as the LTTE for a Convention-related reason canomastitute
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35.

36.

37.

"persecution” for the purposes of the Conventiolessnit is "officially
tolerated or uncontrollable by the state authaitiGseeApplicant A
v Minister for Immigration and Ethnic Affaird997) 190 CLR 225 at
233).

During the course of submissions, the First Responctlied upon the
decision of HeereyJ itMZ RAJ v Minister for Immigration and
Multicultural and Indigenous Affair§2004] FCA 1261 at [8], where
the court states,

“Whenever the protection of the Applicant's coungnavailable
and there is no ground based on well-founded feardfusing it,
the person concerned is not in need of internaligratection
and is not a refugee.”

It was submitted by the First Respondent that aheelribunal found
that the Applicant returned to Sri Lanka the authes would provide
him with effective state protection which would rheeternational
standards then the claims to be a refugee couldbrosustained.
Having made the finding about the effectivenesgrotection provided
by the Sri Lankan authorities, it was unnecessarytfie Tribunal,
according to the First Respondent's submissionastertain whether
or not the harm which the Applicant claimed to faathe hands of the
LTTE would be inflicted for a Convention-relatecasen. Any failure
to make a finding about this issue does not theeefgive rise to
jurisdictional error because the Tribunal's exer@$ its power would
not be affected (sedinister for Immigration and Multicultural Affairs
v Yusuf2001) 206 CLR 323 at [82] ampplicant WAEE v Minister for
Immigration and Multicultural and Indigenous Affaif2003) 75 ALD
630 at [45]-[47]).

It was noted that courts have recognised that esidecof the Tribunal

can stand on one of several alternative and indbp#rbases, and in
the present case its decision was capable of stqmadi the Tribunal's
effective protection finding alone.

Reasoning

38.

A proper reading of the Tribunal's decision, whempared with the
claims made particularly in the statement of thepligant, clearly
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39.

40.

41.
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indicate, and it appears to be conceded, that tibeifal has failed to
consider what | regard to be essential claims af t¢ persecution of
the Applicant as a Tamil Muslim by reason of hiceraand/or

membership of a particular social group or his femrreason of his
actual or imputed political beliefs. | accept thgbmissions of the
Applicant that the claims which are essential ®dpplication are that
he is ‘a Tamil Muslim opposed to the LTTE’ and thla¢ LTTE had

singled the Applicant out for attack as a "Tamil $lmn". He was

singled out by the LTTE as a person who does nopau the LTTE.

| further accept that Muslims in Sri Lanka are d@mne minority and

that Tamils are a discernible race in Sri Lankarther, | accept that an
essential part of the claim in this instance wad the Applicant is a
Tamil Muslim as part of a distinct social group3mni Lanka. These
claims were raised clearly by the Applicant and Tnbunal failed to

consider those claims.

The question which arises for consideration, howesewhether the
failure to consider the claims in the manner alkbg the Applicant
which | have found is sufficient to constitute gdictional error.

Whilst | accept that in some cases a finding camogrthe availability
of state protection would of itself provide a "slasmone" basis upon
which a decision of the Tribunal cannot be impugfedurisdictional
error, it seems to me that in considering the qowesif state protection
it is first necessary to identify the Conventioftated claims to
determine the extent and nature of the state gdrotec

In my view, where a claim is made that a membea pérticular social
group, that is, a ‘Tamil Muslim who has expressegasition to the

LTTE’, has claimed to suffer persecution then itnsumbent upon the
Tribunal to at least make a finding in relatiornthose claims so that it
can then properly assess whether state protedioméed available to
the required degree for that target group or targkvidual. The target
of persecution appears to me to be clearly relevargssessing the
extent to which state protection is available. Tduality of an

Applicant to avail himself of the protection of lasuntry in my view

will be determined by the nature of his Conventielated claims to
fear persecution. A person who is a member of mstreaam group in
society may well be more easily afforded statequtdn than a person
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42.

43.

who is a member of a minority group which, as ia finesent case, has
special features namely, being &afthil Muslimt, which is a
combination of being a member of a minority group a person
belonging to a religion which is not the mainstre@tigion of the race
to which he belongs. Added to that is the impuygetitical belief as a
result of the conduct of the Applicant as a Tamudiim in providing
information to the government concerning the atiéisi of the LTTE.
All of those claims were squarely raised by the liggmt, and in my
view needed to be addressed by the Tribunal béfacld then make
a proper and appropriate assessment of the avdéyabif state
protection for the Applicant.

Its failure to do so in my view does constituteiasdictional error and
the obligations of the Tribunal to properly consitlee claims are not
avoided by simply moving directly to the questidnstate protection.
If a Tribunal was able to simply determine the dues of state
protection then it would not be necessary to carsidny of the
Convention-based fears of persecution claimed byAgplicant. It
would only be necessary for the Tribunal to makgaeral assessment
of the availability of state protection, and thiswid in turn result in
the elimination of all claims in most countries whehe Tribunal was
satisfied that the authorities had attained the@ppate international
standards for the protection of its citizens. @igaach case must be
determined according to the particular basis uptichvthe fear of
persecution is claimed.

In the present case, on my reading of the Tribsnadnclusions, it
appears to me that the Tribunal has overlookedoanidhored the
substantial claims set out earlier in this judgm@uaurt Book p.166)
namely, those claims arising out of the Applicaginlg a Tamil Muslim
and the events which occurred since 2004. Instéed]Tribunal has
then simply made findings concerning extortion hg tTTE arising
from the Applicant's ownership of a rice mill loedtclose to the LTTE
territory, and then made further adverse findingaisst the Applicant
due to his lack of knowledge of the factions of thETE who are
undertaking extortion. The Tribunal has failedirey to consider
what | regard to be the integers of the claim asnstied by the
Applicant.

MZXJl v Minister for Immigration & Anor [2006] FMCAccitation no.> Reasons for Judgment: Page 16



44. Accordingly, it follows that the application shoulae allowed and
appropriate orders made.

| certify that the preceding forty-four (44) paragraphs are a true copy of
the reasons for judgment of Mcinnis FM

Associate:

Date: 21 December 2006
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