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Counsel for the Applicant: Cam Truong

Solicitors for the Applicant: Goz Chambers Lawyers
Counsel for the First Richard Knowles
Respondent:

Solicitors for the First DLA Phillips Fox
Respondent:

DECLARATION

The decision of the second respondent made in Nn28@581250 is unlawful,
void and of no force and effect.

ORDERS

(1) There be an order in the nature of certiorari briggn to court and
guashing the decision of the second respondentaittem060581250
handed down on 13 February 2007.

(2) There be an order in the nature of prohibition primg the
respondents from giving effect to that decision.

(3) There be an order in the nature of mandamus reguihe second
respondent to rehear and determine, accordingwiptte applicant’s
application for review of the decision of the deleg of the first
respondent that was made on 25 February 2005.

(4) The first respondent pay the applicant's costsdfixe the sum of
$5,000.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
MELBOURNE

MLG 283 of 2007

MZXPO
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

Background

1. The applicant is a 31 year old male citizen of M@e He arrived in
Australia on 13 December 2003 and applied for deptmn visa. A
delegate of the first respondent refused the agipdic. The Refugee
Review Tribunal affirmed the delegate’s decisiortHowever, the
Tribunal’s original decision was set aside by comseThe Tribunal
was reconstituted and again affirmed the delegalession. The
applicant now seeks judicial review.

Issues

2. The applicant says that the decision of the redomest Tribunal is
invalid because:
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a) contrary to s.425 of théigration Act 1958 (“the Act”), the
applicant had not been alerted to four issues omchwithe
decision turned; and

b) contrary to s.424A of the Ache was not given notice of two
items of information.

Claims
3. The applicant said that:

a) he was born in Nigeria on 3 May 1976 of Igho ethpic

b) while studying at university for his diploma of iggbn he was
introduced by a friend to the Movement for the Aigation of
the Sovereign State of Biafra (“MASSOB”);

c) he joined MASSOB in March 1999 and participatedhiprotest
on 3 February 2003 at a market called Nkwo Nnewi;

d) he was one of 18 people who were arrested andreédrtoy the
police;

e) they were released on the basis that they wouldrregi Nkwo
daily until charges were laid against them;

f)  about a week after the protest, two of the peogie Wwad been
arrested were shot dead by the police who clairhetotesters
were armed robbers and about three days afteirbiaent, two
brothers were shot dead by fake armed robbers;

g) it was apparent that MASSOB members who were wmiedai
during the protest were being killed and the aplis parents
arranged for him to leave the country;

h) he went to Hong Kong in May 2003 but was unables¢ek
protection there as Hong Kong is not a signatortheo Refugee
Convention; and

1) if he returned to Nigeria he would not be givenaa frial but
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would be killed mysteriously like his colleagues.
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The reconstituted Tribunal's decision

4. The Tribunal did not accept that the applicant wasithful or credible
witness. The Tribunal did not accept that the isppt was a member
of MASSOB or had been involved in MASSOB activitiesThe
Tribunal was not satisfied that the applicant hadei founded fear of
persecution for any reason under the Refugee Cdioven

The s.425 grounds

5. The applicant’s first ground as stated in the arednajpplication filed
on 23 August 2007 with leave after the hearindpad:t

The Tribunal in arriving at the Tribunal's decisiofailed to

comply with its obligations under section 425 oé Migration

Act in that it did not identify to the applicant issueritical to the
decision which was not apparent from its naturetlo terms of
the statute under which it was made and advisengfadverse
conclusion which had been arrived at which was olotiously
open on the known material and the failure to docemstituted a
jurisdictional error.

PARTICULARS

(b) The Tribunal did not challenge what the appiicaaid,

(€)

express any reaction to what he said, or invite hon
amplify on each of the following issues (i) the laggmt’s
lack of knowledge of the MASSOB organization (¢ t
genuineness of the MASSOB membership card (iii) vahy
charges were laid against the applicant when he was
arrested in February 2003 or why he was releasdwifvas

of adverse interest to authorities (i) The apphts
inconsistent evidence given to the delegate irtioglao the
number of persons allegedly killed by police folloyvthe
protest in February 2003.

Each of the above issues was critical to theisien and led
to adverse conclusions being arrived at which wag n
obviously open on the known material.

6. This ground relies on the majority judgemenSBBEL v Minister for
Immigration & Multicultural & Indigenous Affairs &nor (2006) 231
ALR 592, particularly at paras.10, 11, 12, 26 tcaB@ 43. In essence,
the High Court said irSZBEL that the Tribunal’s obligation under
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s.425 of the Act to invite the applicant to givedmnce and present
argument on the issues arising in relation to th@sion under review
required that those issues be identified and discldo the applicant.
The High Court said further that the issues woull didlequately
identified for the purposes of the review if thegre identified in the
delegate’s reasons for decision.

(@) Expectation the applicant would know more abouMASSOB

7. The first issue the applicant said was not idesdifby the Tribunal
was, “the applicant's lack of knowledge of the MAHS
organization”. The reconstituted Tribunal said agy@ 22 of its decision
that:

The applicant knew that the MASSOB organizationars
organization which seeks to advocate an indepen@aafran

state by peaceful means and had some knowledge symbols
and the name of its leaders. After reviewing thesp reports
from Nigeria | would expect that these are mattefscommon
knowledge in Nigeria particularly in the south easates where
MASSOB activities generally take place. Howeverapplicant
knew little of the detail which | would have exgecif he had
been an active member of MASSOB and had particpatets

meetings or protest activities as claimed.

8. There can be no doubt that one of the issues ochvthe reconstituted
Tribunal’'s decision turned was that the applicaatndnstrated less
detailed knowledge of MASSOB than the Tribunal eted.
However, this is a matter that the delegate aldiedreupon in her
reasons for decision. At page 8 of those reasbasjelegate said:

The applicant's knowledge of MASSOB was vague acidnig
important detail.

9. Nevertheless, the applicant argued that the is$ubeolevel of the
applicant's knowledge of MASSOB had not been adetpaaised
because the delegate had not actually challenge@pplicant about
his level of knowledge during the interview withrheThis argument
was based on the notes of the delegate's interwid¢lwvthe applicant
that appear at page 41 of the court book. Howdhernotes appear to
only record the matters said by the applicant rathan the questions
put by the delegate. | am not satisfied on thasbasthe delegate's
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10.

(b)

11.

notes, which is the only evidence relied upon, thatdelegate did not
actually challenge the applicant about the levehisf knowledge of
MASSOB.

In any event, ir6ZBEL the High Court said at [36] that:

...unless the tribunal tells the applicant someghdifferent, the
applicant would be entitled to assume that the seasgiven by
the delegate for refusing to grant the applicatioiii identify the
issues that arise in relation to that decision.

That is, subject to anything the Tribunal might,shg issues before the
Tribunal are identified by the delegate's reasonglécision rather than
by the matters that the delegate may or may no¢ liaestioned the
applicant about. The delegate’s reasons identifiedapplicant's lack
of knowledge about MASSOB as an issue in the pitinoge Even if
the delegate did not ask the applicant questioositaihe issue, it was
an issue made clear in the delegate’s reasonstisidn. Accordingly,
this ground is not made out.

The applicant's MASSOB membership card was fabcated

The second issue the applicant said was not ideahtify the Tribunal
was, “the genuineness of the MASSOB membership "cartie
reconstituted Tribunal said at page 22 of its reagor decision:

The applicant had provided a membership card da@danuary
2003 and a photocopy of a letter dated 20 AuguesXaid to be
from a MASSOB leader stating that the applicant wasember
of the organization. ...

The applicant attended a departmental interviewl@rFebruary
2005. At the interview the delegate questioned applicant
about whether he had any evidence of membershipASSOB.
The applicant’s advisor stated that the applicaat] destroyed
materials showing evidence of his membership butidvty to
get verification from MASSOB leadership as to hebership.
After the interview the applicant provided the memship card
dated 12 January 2003 and when it was put to hian tiis was
inconsistent with earlier evidence he had givent tha had
destroyed his MASSOB material he claimed that roghbr had
found the card when searching through his belongingThe
address given on the card was also inconsistenh wdrlier
evidence given to the department and when thisparato him he
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12.

13.

14.

15.
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claimed that the address was a communal addresszéore
identification. A later explanation given was thia¢ address was
only a transient address (less than 12 months)thadlepartment
did not ask for this information.

| do not accept the explanation for the inconsisies between
the card and other evidence. | do not accept #rd or copy of
the card as evidence of the applicant's membershiplASSOB.
| consider that after the department interview tapplicant
arranged to have a false card produced solely tppsut his
claims of membership of MASSOB.

It is clear that the Tribunal's view that the apatit's membership card
was fabricated was part of its reason for affirmithgg delegate's
decision. The membership card was not providdteéadelegate. The
applicant had told the delegate that he had de=drogll of his
MASSOB documents so that he would not get into dl®uwhen
departing Nigeria.

However, the Tribunal as first constituted sent dpplicant a letter
dated 21 September 2005 which stated the following:

Either of matters (sic) discussed in the precedwwng paragraphs
could lead the Tribunal to doubt that the membersiaird, a copy
of which was enclosed with your lawyer’s letterldf September
2005, was genuinely issued to you by MASSOB. ...q%xtner

matters] could lead the Tribunal to conclude thia¢ card was
not genuinely issued to you by MASSOB.

The applicant responded with a statutory declamatm@ade by him on
4 October 2005. He gave an explanation for thearsataised by the
Tribunal which it did not accept. In its first dein, handed down on
1 November 2005, the Tribunal found at page 17t®freasons for
decision that the membership card had not beenuigely issued to
the applicant by MASSOB.”

The hearing before the reconstituted Tribunal tplaice nearly a year
later, on 28 August 2006. At page 27 of the trapsof that hearing,
the following exchange occurred:

Tribunal: Okay. Did you have a membership cart&SSOB?

Applicant: Certificate | have, which you've got.
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Tribunal: You sent a copy to the Tribunal?

Applicant: Yes.

16. Otherwise, the Tribunal does not appear to havé deactly with the
guestion of the membership card. However, at pageof the
transcript, the Tribunal asked a number of timeshié applicant
thought that anything had not been covered at daimg. Omitting
the replies, the Tribunal said:

Is there anything else you wanted to tell me that think we
haven't covered in talking about your application?

What | mean is, is there anything then that we hawvered
today. Is there anything else that | haven't asked about that
you think is important? ...

Why don't we do this. Why don't | ask your advi$ehere's
anything he wants to put to me, and, while he isglthat, you
can think if there's anything else?...

Remember that the documents that you've subniiiéed have to
be sent up in the mail. So if there's somethingfgmet, you can
perhaps talk to your adviser and he can send aifax..

So if there's anything you think we have missdbright? ...

17. After the hearing before the Tribunal on 28 Aug2@06, the Tribunal
sent the applicant a letter dated 20 October 200@us.424A of the
Act, inviting the applicant to comment on certainformation,
including information about the membership cardiodlews:

Information given at the departmental interview chebn
17 February 2005 suggests that you destroyed yoASSDOB
membership card before you left Nigeria. On 14t&aper 2005
you provided a MASSOB membership card with the ofaiesue
as “12/1/2003” and endorsed with an address whicaswnot
consistent with the address given in your applomatifor a
protection visa.

18. The Tribunal went on to say that the information:

...may indicate that you have fabricated eviderxesttengthen
your refugee claims. The Tribunal may form thewtieat you are
not a truthful witness on some or all of the matedaspects of
your claims.
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19.

20.

21.

22.

The applicant argued that the post hearing inaitatinder s.424A of
the Act did not satisfy the Tribunal's obligatiamsder s.425 of the Act
because the right to an oral hearing was supeoiax tight to give
written comments. The applicant also argued tiat Tribunal's
invitation during the hearing to add anything etke not satisfy the
Tribunal's obligation to formulate the issues andega hearing on
them. The applicant relied in this context ondkeeision of Kenny J in
Chey v Minister for Immigration and CitizensH007] FCA 871 at
[34] where her Honour said:

Further, | accept that appellant's submission thfas defect was
not cured by the Tribunal's addressing a generalitation to

Mr Chey at the conclusion of the hearing to addthimg further

that might occur to him. The timing and context endidclear

enough that the Tribunal was not inviting Mr Ch#yough his
interpreter, to give any further evidence. Moreouamless the
Tribunal had identified what it saw as the issuesiag, there

was nothing that the appellant might usefully addher at or

after the hearing.

The applicant argued further that the identificatad the issue of the
fabrication of the membership card by the Tribuaslfirst constituted
was irrelevant because its decision was invalid indlas as if the
whole process before the first Tribunal had nostexi. The applicant
argued that the Tribunal was required to challetige applicant’s
version of events during the hearing.

The first respondent argued that, although theuhalis first decision
was held to be invalid, there was nevertheless ong/Tribunal and its
processes must be viewed as a whole. This was wlade in the
respondent's submission, by s.414 and s.415 oAd¢hevhich indicate
that there is only a single review by the Triburegdardless of whether
there are two or more hearings or two or more Trdbumembers
sequentially involved in the review. The first resdent argued that the
review of the delegate's decision by the Triburead been commenced
but not completed until the Tribunal as reconsttiugave its decision.

The first respondent referred to the decision adcRI CJ, Hill and
Weinberg JJ irLiu v Minister for Immigration & Multicultural Affas

(2001) 113 FCR 541. In that case, the Tribunal b@mwho had
originally constituted the Tribunal conducted a riveg but resigned
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23.

24,

25.

before making a decision. The reconstituted Traburwithout
conducting a further hearing, relied on the readrthe proceedings as
conducted by the previously constituted Tribunatl affirmed the
delegate's decision. The Full Court found that tkeonstituted
Tribunal's course of action was authorised by sdPthe Act. That
section provided that, if a member who constitutex Tribunal ceased
to be available, the Principal Member must direatther member to
constitute the Tribunal for the purpose of finighithe review, and, in
that case:

...the Tribunal as constituted in accordance wthk direction is
to continue to finish the review and may, for tpatpose, have
regard to any record of the proceedings of theaevinade by the
Tribunal as previously constituted.

The Full Court in Liu said that, in the circumstances under
consideration, the reconstituted Tribunal did ne¢ehto conduct a new
hearing but could rely on the record of the Triduaa previously
constituted and said more particularly at [40]:

The phrase "continue to finish" simply requires theonstituted
Tribunal to undertake what remains to be done ia thview
without interrupting the process, while picking apd carrying
on the steps that have already been taken.

The first respondent also relied upon the decigsibiNicholson J in
WAIX v Minister for Immigration & Multicultural &ndigenous Affairs
[2005] FCA 896. At [24], his Honour said that tketting aside of a
conviction meant that it was voab initio, but that was not the case in
relation to a tribunal decision. At [25], his Hamcsaid that the setting
aside of a Tribunal decision did not affect thesoaes for that decision,
and a subsequent Tribunal could have regard tcethemsons and the
account of the applicant’s claims that they corgdin

The first respondent argued that the Tribunal was nequired to
challenge the applicant during the course of theihg on each issue,
and referred to [187] oAbebe v Commonwealth of Austra{iB999)
197 CLR 510 where it was said that Tribunal prooegsl are
inquisitorial and the Tribunal is not a contradictdrather, it is for the
applicant to advance whatever case he wishes.
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26.

27.

28.

29.

30.

Additionally, the first respondent relied on [58] BRe Ruddock; Ex
parte Applicant S154/2002003) 201 ALR 437, where Gummow and
Heydon JJ, with whom Gleeson CJ agreed, said tieaTtibunal was
not required “to have pressed the prosecutrix rtfwaa it did about the
rape claim”. Their Honours said an inquisitoriaiblinal hearing did
not require the “detailed and forceful style of sfi@ning” often used
In cross examination in criminal proceedings andl mbt require the
Tribunal to “prompt and stimulate an elaborationickhthe applicant
chooses not to embark on.”

In my view, based ohiu andWAIX the invalidity of the first decision
made by the Tribunal did not invalidate the whotegess undertaken
by the Tribunal from the time the application waad®a to it until the
time its first decision was handed down. On theti@y, the notice
sent by the Tribunal on 21 September 2005 effelgtiamd validly
alerted the applicant to the issue of whether MsS8OB membership
card was a fabrication. That notice was receiwedhk applicant and
he responded to it long before the hearing befbee reconstituted
Tribunal occurred. There can be no doubt thagfi@icant was put on
notice by the Tribunal that an issue in the prooegavas whether his
MASSOB membership card was a fabrication.

The applicant’'s argument that it was necessarytlier Tribunal to
actually question and challenge the applicant abmigenuineness of
the membership card in the course of the secormliial hearing was
based on the statement at [43]SABELthat:

The Tribunal did not challenge what the appellats It did not
say anything to him that would have revealed to that these
were live issues.

However, immediately before that statement, thenHigurt said:

...the Tribunal did not identify these aspects isf &ccount as
important issues.

| understand the decision BZBELto require the Tribunal to do no
more than identify the issues either in writing dvef the hearing or
orally during the hearing. The Tribunal in thisseadid identify the

issue of the genuineness of the membership candiimg before the

Tribunal hearing.
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31.

32.

33.

(€)

34.

35.
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It is true that an opportunity to give oral eviders in many respects
superior to an opportunity to give written evidencélowever, the
applicant was asked repeatedly towards the eneosécond hearing
before the Tribunal whether he considered thabgllhe issues had
been covered and whether there were any other nsdlttat he wanted
to address. This case is distiguishable frGhey because, in the
present matter, the Tribunal had in fact alertegl d@ipplicant to the
relevant issue before the hearing.

It is well established that it is not for the Trilal to make out an
applicant's case for him. Provided that the Trdduras identified the
iIssues arising on the review, it is for the applid® advance whatever
evidence or argument he wishes in support of l@srclAbebe It is
not necessary for the Tribunal to put matters tagplicant in the style
of a cross examinatiodpplicant S154/200at [55] to [58].

In my view, the Tribunal's letter of 21 Septemb&02 adequately
alerted the applicant to the issue of whether resnivership card was
genuine or fabricated and it was then for the appl to say what he
wished about the matter. The Tribunal during theosd hearing gave
the applicant a number of opportunities to addeess other matters
that he wished. In the circumstances, the grosmmbi made out.

The lack of charges

The third issue the applicant says he was notealdd was, “why no
charges were laid against the applicant when he avassted in
February 2003 or why he was released if he wasleérae interest to
authorities”.

The delegate and the Tribunal as first constitbietth relied on the fact
that there were no media reports of the allegeteptan 3 February
2003 to disbelieve the applicant’s claims to haeerba member of
MASSOB and arrested following a protest. Howevee, teconstituted
Tribunal said at page 23 of its decision:

... | do accept that it is possible that some incislenay not be
reported for a variety of reasons unrelated to betate
suppression of particular content. Therefore, | it consider
that the absence of a report is significant, onatgn, however
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when taken with the other problems that | havetified with the
applicant’s evidence | consider it supports my ifigdthat the
applicant was not involved in a protest activity Nnewi on
3 February 2003.

| also found that the applicant’s account of whatwrred after he
claimed he was arrested was implausible. Despéening that
he had been arrested by Nigerian police and misteain
detention after a MASSOB protest he stated thavdee released
after 24 hours and asked to report on a daily (a@ekly) basis
although no charges were ever laid against him. dié not
explain why no charges were laid against him attihee of the
arrest or why he was released if he was of advarssest to
authorities.  Further he claimed that after thiscigent he
remained living at his home in Nnewi for about 3nthe before
he left Nigeria even though he had obtained a pa$spithout
restriction in August 2002, had organized employtmenHong
Kong in November 2002 and obtained authority tceemiong
Kong in March 2003.

36. The presently relevant aspect of the applicantsowtt that the
Tribunal found implausible was that he claimed ® df continuing
interest to the authorities even though he wasaselé 24 hours after
his arrest and no charges were ever laid against hn saying that the
applicant had not explained these matters, theumabwas simply
recording that as a fact. However, the passagdigids that, if the
issue had been drawn to his attention, the applicaght have been
able to explain why he thought he was still of iag to the authorities.

37. The delegate did not rely on the absence of chamgea reason for
rejecting the protection visa application. Ratherforming the view
that the applicant was not a member of MASSOB aad hot
participated in any protests, the delegate relied o

a) the fact that the alleged protest in February 2088 not reported
in the Nigerian media;

b) the applicant's knowledge of MASSOB being vague lac#ing
in important detail;

c) the inconsistencies about how often the applicadttb report to
the police; and

d) the fact that the applicant continued to residesatisual address.
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38.

39.

40.

41.

The issue of the implausibility of the applicantntouing to be of

interest to the authorities even though he wasasel@ after 24 hours
and not charged was not included in any of theedgtsent by the
Tribunal to the applicant. Those letters were ggir to the hearing
before the reconstituted Tribunal on 10 August 2@IBAugust 2005

and 21 September 2005 and after that hearing, @ciber 2006.

Nor did the Tribunal as first constituted allude tteat issue. The
Tribunal as first constituted did not conduct amldrearing. In its
reasons for decision, the Tribunal, as first cantgd relied on:

a) the membership card not being genuine;

b) inconsistencies in the number of people allegedlgdk by the
police;

c) the absence of independent evidence confirmingthieae was a
protest in Nnewi in February 2003; and

d) the fact that the applicant had actively been segko travel to
Hong Kong as early as 1 November 2002.

At the hearing before the reconstituted Tribundle tfollowing
exchange occurred:

Tribunal: And were charges ever laid against you?
Applicant: Not really, because | escaped.
Tribunal: So when ---

Applicant: After — sorry?

Tribunal: Where did you escape to?

Applicant: | escaped to Hong Kong.

When the applicant was asked if charges had begmadginst him he
offered an explanation for no charges being Idiat explanation was
that he had escaped to Hong Kong. The applicahhdi go to Hong
Kong until about three months after his allegedcestrin February
2003. However, as the Tribunal noted, the appli¢did not explain
why no charges were laid against hairnthe time of the arrestor why
he was released if he was of adverse interest @oaththorities.”
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42.

43.

(emphasis added) The fact that the applicant wksased after 24
hours without charge but still claimed that he wésnterest to the
authorities remained an issue for the Tribunal.

The applicant argued that the Tribunal as recaustit relied on the
lack of charges. The applicant noted that theuf# as reconstituted
had not, unlike the delegate and the earlier Tahurelied largely on
the absence of media reports. The applicant sat ttke transcript
showed that the lack of charges had not been askitaa a way that
alerted the applicant to the lack of charges bengissue. The
applicant referred to [43] dbZBELwhere the High Court noted that
the Tribunal in that case had not challenged whatdppellant said.
The applicant pointed out that findings of implduigly were at the
heart of the decision i8ZBEL The applicant argued that the lack of
charges was part of the Tribunal's reason for dweis The applicant
argued that the decision rested on an unstatednasisun that people
who are arrested ought to be charged. In the @pyls submission,
the Tribunal considered that the absence of changssan issue and
the Tribunal should have asked the applicant to la@xp that
circumstance.

The first respondent in written submissions on igssie said that:

[4.26] The applicant was clearly on notice that kisowledge of
MASSOB was a matter relevant to the Tribunal's sssent of
the credibility of his claimed membership or invehent with the
organisation.

[4.27] He was also on notice that his account oferés
following his claimed arrest was likely to be thébgct of the
Tribunal’s scrutiny.

[4.28] The applicant complains that, without wargimim, the
Tribunal reached an adverse assessment of his mxed¢hat,
after his arrest, he was released without chargee[€B 270.9].
This was not “an issue” as that term is used insadtion 425(1)
of the Act. This was merely an aspect of the apptis evidence
about events after his claimed arrest that the dmd found he
had not satisfactorily explained. The Tribunal wast required
to make the applicant's case for him. [Footno#bebe v
Commonwealth{1999) 197 CLR 510 at [187].]

MZXPO v Minister for Immigration & Anor [2007] FMCA 484 Reasons for Judgment: Page 14



44.

45.

[4.29] In any event, the applicant was clearly awahat the
Tribunal had doubts that he had ever been arrestembnnection
with MASSOB activities [see, for example, CB 166}.16

[4.30] Even if the Tribunal did not put to the ajgaint its

concerns about this aspect of his evidence (whlah first

respondent does not concede)[footnote omittedputict not have
affected the Tribunal’s decision because it ha@adly found that
he was not a MASSOB member or supporter and hadeern

involved in a protest on 3 February 2003 leadindni® arrest.

[4.31] In this regard, it is important to recall #t the delegate
had not found that she was not satisfied the apptichad
“participated in protests as he claims”. The Trial's

assessment of the applicant's evidence does natefthe

constitute any significant departure from the isswising in

relation to the delegate’s decision.

The first respondent argued in oral submissions ttie applicant was
well and truly on notice that his credibility was issue, that his
membership of MASSOB was in issue and that hisigpation in
protests was in issue. The first respondent arghuidhe Tribunal was
not satisfied that the applicant had participatethe alleged protest on
3 February 2003 and that this finding made it uessary for the
Tribunal to make any statement at all about theeradxs of charges
arising from the alleged protest. The first regent argued that the
applicant was inviting the court to analyse thebtinal's reasons with
an eye keenly attuned to error. The first respohdiso argued that in
SZBEL the issues under consideration were at a higeeel |of
generality than the supposed issue relied on irpteeent case. The
first respondent said that 8ZBEL the High Court gave nationality as
an example of an issue, whereas, in the presemi tlas applicant
relied on a detail of evidence.

In my view, the applicant was not given any notileat the Tribunal
might not believe that he was not a member or suppof MASSOB
for the reason that he was released without changlerely asking
whether the applicant had been charged did not @derapplicant to
the view the Tribunal might take of that fact. terms ofAustralian
Capital TerritoryRevenue v Alphaone Pty L{t094) 49 FCR 576, the
view the Tribunal might take of the absence of gharwas not obvious
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46.

47.

48.

49.

in circumstances where neither the delegate nofTthminal as first
constituted had made any mention of the absencharfes.

| do not accept the first respondent's submissiat the Tribunal's
statement about the lack of charges was a throwy dwa that the
Tribunal did not need to mention as it had alreddgided that the
applicant did not participate in the alleged prbtes 3 February 2003.
In the first full paragraph at page 23 of its reesahe Tribunal said
that it did not accept that the applicant was a bemor supporter of
MASSOB. The Tribunal then went on to give its as for that
conclusion.

The first reason was that the applicant's evidesdoeut the protest
lacked detail. The Tribunal then considered whettiee lack of
references in the media to the protest on 3 Fep2@03 would lead it
to conclude that the protest did not occur. In plssages set out at
paragraph 35 above, the Tribunal considered tleaetbould be various
reasons for a protest not being mentioned in thdian@nd concluded
that the absence of media references by itself massignificant.
However, the Tribunal went on to say that the abseof media
references to the alleged protest, “when taken thithother problems |
have identified with the applicant's evidence ... s my finding
that the applicant was not involved in a protegivag in Nnewi on
3 February 2003.” The Tribunal then turned to pineblems it had
identified in the applicant’s evidence. They wtre alleged arrest and
release without charge and the fact that the agmplibad organised
employment in Hong Kong in November 2002, and hathaity to
enter Hong Kong in March 2003, but did not leavgéyia until May
2003.

In these circumstances, it cannot be said thaabdsence of charges
was not part of the reason for decision and it oame said that the
Tribunal had already separately decided that th®@iggmt was not a

member or supporter of MASSOB. The absence ofgesawas one of

the reasons the Tribunal gave for not acceptingtlieaapplicant was a
member or supporter of MASSOB.

| do not accept the first respondent's argument tiva absence of
charges was not an issue within the meaning of5safZhe Act but
merely an item of evidence. This argument is résnent of the
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50.

51.

52.

53.

distinction that is sometimes drawn between thegets of a claim and
the evidence in support of the integers of a claikhowever, in my
view, there is no parallel. | note that the Higbu@ in SZBELat [37]
gave nationality as an example of an issue withenrheaning of s.425
of the Act. However, the particular issues that ftigh Court said the
Tribunal iInSZBELhad failed to notify the applicant of were isstiest
arose in the intricate detail of the applicant'soamnt. Accordingly,
there is no reason to suppose that an issue wlikimeaning of s.425
of the Act must be a matter as major and fundarhastaationality.

Whether a matter is an issue within the meaning.425 depends on
whether the decision turned in part or in wholetlwst matter. In the
present case, the Tribunal's reasons for not begiethe applicant was
a member or supporter of MASSOB turned in part fue dbsence of
charges. Accordingly, the absence of charges wassae within the
meaning of s.425 of the Act.

| do not accept the first respondent's argumertitheas sufficient that
the applicant was on notice that the Tribunal migbit accept that he
was a member of MASSOB or that he had participated protest.

The Tribunal gave particular reasons for not adngghese claims and
it was those reasons that identified the issuebinvithe meaning of
S.425 of the Act.

In relation to the first respondent's referencéhen s.424A letter dated
20 October 2006 that appears at court book 16%@ ILnote that this
letter was sent after the Tribunal hearing. Acowly, it was
incapable of alerting the applicant to the issuthefabsence of charges
prior to the oral hearing. However, | do not néedlecide whether a
post hearing s.424A letter satisfies s.425 becdlseletter did not
mention the absence of charges.

For these reasons, in my view, the Tribunal fatedlert the applicant
to an issue on which the decision turned. Theufa thus failed to
comply with s.425 of the Act and accordingly fetta jurisdictional

error.
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55.

56.

S57.

58.

The inconsistent evidence about numbers killed

The fourth issue the applicant says he was notealeio was, “the
applicant's inconsistent evidence given to theg#ein relation to the

number of persons allegedly killed by police follog/ the protest in
February 2003".

The reconstituted Tribunal said at page 24 ofétsision:

The applicant gave inconsistent evidence in histevristatement
to the department and at departmental interview. he T
inconsistencies could be explainable by a misurtdeding of the
guestion asked at interview or a misunderstandinip® answers.
However when taken together with the other diffiesl in the
information provided by the applicant | consideraththe
inconsistencies support my finding that the applicaas not
given truthful evidence on material aspects of tlsm. At
hearing and in his written statement the applicaatmed that he
was required to report daily to the police pendiagticipated
charges to be laid against him. In his interviewhwhe delegate
he claimed that he was required to report once akwveHe also
gave inconsistent evidence on the number of peratiegedly
killed by police following the protest in Februg2903.

In the delegate's reasons for decision, nothing sad about any
inconsistency in the number of people allegedl{e#ilfollowing the
protest in February 2003. However, in a s.424fetedated 31 August
2005, the Tribunal said:

Your oral evidence to the Department on 17 Febrd2i95 was
not entirely consistent with your written claimBor example, in
your oral evidence, you said that one person wé#sdckion the
way to report to police, whereas, in your statutagclaration,
you said two were killed. ... These contradicioauld lead to
Tribunal to conclude that your claims do not regnets your
actual experiences ....

At page 17 of its reasons for decision, the Tritb@asafirst constituted
noted that inconsistency, and at page 18, reliethennconsistency as

part of the reason for not accepting that there avaotest in Nnewi on
3 February 2003.

However, during the hearing before it, the recontsd Tribunal did
not mention the discrepancy in the claims aboutniimaber of people
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killed. On this basis, the applicant argued tiha&t applicant was not
notified that the discrepancy in the number of pealegedly killed
was an issue for the reconstituted Tribunal.

59. In my view, for the reasons previously given, tentification of the
inconsistency as an issue in the s.424A letterddateAugust 2005 was
sufficient to alert the applicant to the issue.eféhis only one Tribunal
and notice given by the Tribunal as it was previpuasnstituted carries
over to the reconstituted Tribunal. Accordinglijjst ground is not
made out.

The s.424A grounds

60. The second ground of review in the amended appicafiled on
23 August 2007 is:

The Tribunal in arriving at the Tribunal's decisidailed to afford
procedural fairness to the applicant in that it didt provide the
applicant with information required under sectio24f of the
Migration Act and the failure to do so, constituted a
jurisdictional error.

PARTICULARS

(@) The Tribunal did not provide the applicant witihe
following information prior to the hearing or prioto the
Tribunal’'s decision being handed down: (i) the apght's
lack of knowledge about the MASSOB organizatite (
lack of knowledge information); (i) information
concerning why no charges were laid against theliagpt
at the time of his arrest in February 200thd lack of
charges information);

(b) Each of the lack of knowledge information ahd tack of
charges information would be the reason, or part aof
reason, for affirming the decision under review.

(c) Neither the lack of knowledge information nbe tlack of
charges information was provided by the applicamtttie
Tribunal for the purposes of falling in one of teceptions
in section 424A(3).

61. With certain exceptions, s.424A of the Act requittes Tribunal to give
the applicant particulars of any information tha¢ fribunal considers
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would be the reason, or a part of the reason, ffwmeng the decision
that is under review.

62. The applicant relied on the decision of Rares34G6GT v Minister for
Immigration & Multicultural & Indigenous Affair$2006] FCA 435 to
say that an omission can be information withinreaning of s.424A.
However, that case was dealing with a differennponamely, the
failure of an applicant to mention at an early stagclaim that is made
at a later stage.

63. The first respondent relied on the High Court'siglen in SZBYR &
Anor v Minister for Immigration and Citizenship &ér (2007) 235
ALR 609 at [18] where it was said that:

... Finn and Stone JJ correctly observedAF v Minister for
Immigration and Multicultural and Indigenous Affaithat the
word "information” [Footnote omitted]

does not encompass the tribunal's subjective eggisai
thought processes or determinations ... nor doesténd to
identified gaps, defects or lack of detail or speity in
evidence or to conclusions arrived at by the trduim
weighing up the evidence by reference to those,gdps

64. In view of that authority, it cannot be said thiag¢ tack of detail or the
lack of an explanation constitutes information witthe meaning of
S.424A. These are clearly matters that fall withie notion of
“identified gaps ... or lack of detail or specificity evidence”.
Accordingly, this ground is not made out.

Conclusion

65. As one of the grounds in this case has been madeawd as there are
no discretionary considerations to the contrarg,application must be
allowed with costs.

| certify that the preceding sixty-five (65) paragmaphs are a true copy of
the reasons for judgment of Riley FM

Associate: Melissa Gangemi

Date: 6 September 2007
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