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(1) The decision of the Refugee Review Tribunal made5oRebruary

1999 is invalid and of no effect.

THE COURT ORDERS THAT

(2) The application for review be referred back to Befugee Review
Tribunal, differently constituted, to be heard atedermined according

to law.

(3) The name of the First Respondent be amended toisMimfor

Immigration & Citizenship”.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
SYDNEY

SY G1013 of 2006

SZ10QB
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

| ntroduction

1. The question which confronts the court in relattorthis application
for review of a decision of the Refugee Review Uinal is whether the
court should exercise its discretion to declineeier a matter back to
the Tribunal to be heard and determined accordnlaw because of
the apparent delay in bringing the applicationh® tourt. In making
such a determination the court must consider cuaethorities as well
as the purpose of the legislation under which p@ieant has sought a
visa to remain in Australia.

Narrative

2. The applicant is a citizen of the People’s RepuloicChina. He
arrived in Australia on 20 July 1997. On 6 Augli897 he lodged an
application for a protection visa with the Depantinef Immigration
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and Multicultural Affairs. On 26 February 1998 ala@bate of the
Minister refused to grant that visa and on 30 Mdr8B8 the applicant
sought review of that decision from the Refugeei&eviribunal.

3. The grounds upon which the applicant sought thetepton of
Australia was that he belonged to the particulaciadogroup of
“homosexuals in China”. He claimed to have bearmgbaby the PSB,
taken into charge and interrogated. He claimetlibaand his family
were subject to persecution and discrimination. 2@mNovember 1998
the Tribunal wrote to the applicant advising hiratth had looked at all
the material relating to his application but was p@pared to make a
favourable decision on that information aloneinformed him that he
was entitled to come to the hearing of the Tributalgive oral
evidence in support of his claims. He was requicettll the Tribunal
whether or not he wished to come and informed thé&e did not
respond within 21 days of the date of the lettee Tribunal would
assume that he did not want to come to the heaamd) that the
Tribunal might make a decision on his case withfmuther notice.
Letters of this standard type were found by CoapirXie v Minister
for Immigration (1999) 167 ALR 188 to have failed to follow the
requirements of th®ligration Act 1959 Cth) (“the Act”) at [23]:

“The RRT had no statutory power to impose condgi@m the applicant and his
family as to the exercise of their statutory rigihtgive evidence on the hearing of
their application for review by imposing time limitvithin which an election to be
heard must be made. Nor was the RRT entitled terttze assumption that failure to
respond meant that the applicants did not wistttend on the hearing and give oral
evidence as was their entitlement.”

The Minister accepts that in acting as it did ii$ tase the Tribunal fell
into jurisdictional error. The applicant did nattify the Tribunal and
the Tribunal did proceed on the basis that he didwish to attend a
hearing. The Tribunal accepted that the applieaag homosexual but
found at [CB65]:

“The Tribunal notes that the country informatiordioates that there are no laws
against homosexuality in China. This makes theliegut's claim that he was
detained for being homosexual and gaoled highlykahy. He does not claim that
the PSB arrested him as being a public nuisanciiosome similar type of offence.
In any even the applicant’s claim that he was lgtaf gaol by a kindly prison officer
is, in the Tribunal’s view, totally farfetched. Agesult the Tribunal does not accept
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that the applicant had any problems with the auithew as a result of his
homosexuality before his departure from China.”

It is clear from this summation of the Tribunalsasons that if the
applicant had attended before it these matters dviwdve been
discussed and the applicant would have had an tpptyrto persuade
the Tribunal that the situation for homosexual€imna was far more
dire than suggested in the Tribunal’s reasons.

4. The applicant claimed in evidence given before dbert that he had
left the address which he had given to the Tribum&ecember 1998.
This was after the invitation to the hearing butobe despatch of the
Tribunal’s reasons for decision. He claims thaditenot receive the
Tribunal’'s reasons for decision. He says that heved to Wagga
Wagga where he remained for approximately one y&ae applicant
had a migration agent. He was asked what contadtad with the
migration agent regarding his application. He mokd that he
telephoned the migration agent at regular, lengtigrvals. He
maintains that he was told that the matter wak wgtidler review. He
took no steps to approach the Tribunal itself dioh@d seven years to
pass before in 2006 meeting “a friend” who told himat he should
find out about the result of the Tribunal hearimgduse it was possible
that he might be able to obtain a work permit. adéhorised his friend
to approach the Tribunal and a copy of the decigiaa obtained. The
applicant then set about bringing this applicatiorinterestingly,
although he told the court that the migration adead let him down
and had said that he was no longer acting as aatirogragent, the
applicant approached him to witness the signaturethe affidavit
accompanying the application. The applicant predicho further
explanation for the delay in commencing these drgs.

Discussion

5. In light of the concession by the First Respondbat a jurisdictional
error occurred which deprived the applicant of ppartunity to attend
and give evidence before the Tribunal, the onlystjoa before me was
whether | should exercise my discretion not to teim matter to the
Tribunal because of the delay on the part of thaliegnt in making
this application. As a result of the recent decisof the Full Bench of
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the Federal Court iMinister for Immigration v SZKK{2007] FCAFC

105 | am not concerned with any time limits on magkihe application
because no evidence has been provided to me #alettision of the
Tribunal was ever actually notified to the applican a manner
prescribed under ss.441A or 441G of the Act oreapiired by that
decision. But, notwithstanding that the applicatio this court was
therefore “in time”, the Minister urged that | shduexercise my
discretion not to remit the matter to the Tribumal be heard and
determined according to law because of the inotdirmelay of the
applicant in bringing these proceedings.

6. The discretionary nature of constitutional writsswexplained by Kirby
J in SZBYR v Minister for Immigratiof2007] HCA 26 at [52]-[57],
qguoting extensively from the decision of the courtRe Refugee
Review Tribunal; Ex part Aalé2000) 204 CLR 82. At [57] his Honour
said:

“In my own reasons irhala | indicated that the ‘public character of the ledaties’
which the remedies were designed to uphold meantahdinarily, [relief] will issue
where the preconditions are made out”. | wentooadknowledge:

“But circumstances will occasionally arise wherdsitappropriate to
withhold the writ because a party has been sloasgert its rights, has
been shown to have waived those rights, or seelisf i@ trivial
circumstances or for collateral motives, and whkeeissue of the writs
would involve disproportionate inconvenience arjdstice.™

The question of delay in a migration case was claned indirectly by
Wilcox J inGarrath v Minister for Immigratiorf2006] FCA 316. His
Honour first considered the decision of MadgwicknJS58/2003 v
Minister for Immigration[2004] FCA 451 in relation to which he said
at [59]:

“S58 was a migration case. At [21], Madgwick J said:

“in my opinion it would be quite wrong, even if tlaoplicant has a
good case on its merits for constitutional reliedl amotwithstanding the
possible importance of the case to him, to sanctioch a long and
poorly explained delay. Where there is a formaktiimit, | would not
extend time to permit him to claim the relief sotgtrurther, | would
as a matter of discretion decline, on the grounthefapplicant’s long
and unsatisfactorily explained delay, to grant aelef to which he
might otherwise be entitled.”
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The delay irS58amounted to five years.”

And then continued at [62]:

“Nonetheless, constitutional relief is a discretion remedy. There is ample
authority for the proposition that excessive, unaxed delay will justify a court in
refusing constitutional relief, even to an applicaho has otherwise made out a good
case. In determining, for this purpose, what anatfirdelay should be considered
excessive, it will always be necessary for the towar examine all of the
circumstances of the case. The longer the deteyrtore difficult it will be for an
applicant to resist a respondent’s invocation efaburt’s discretion. Although there
is not, and should not be, a rigid rule, a delayfied years would ordinarily be
extremely difficult to excuse. So the result in8BSS not surprising. Similarly, in
relation to Marks. Although the delay in that cages less (17 months), that delay
had to be examined in the context that it was aydeh litigation concerning
termination of employment, an area in which expedithas always been thought
particularly important, and the delay was being sneed against the particular times
specified by the High Court Rules.

The delay in this case was a little under two yefimm 11 April 2002 when the
MRT'’s decision was published, to 18 March 2004, mhge present proceeding was
commenced in the Federal Magistrates Court. Aydefatwo years in seeking
constitutional relief is a delay of such significaras to call for explanation, if a court
is not to reject the case on discretionary grotinds.

7. The Minister in the instant case says that theydefeaseven years was
longer even than that i858and has gone totally unexplained. The
cross-examination of the applicant revealed a rdistilack of
enthusiasm about chasing the Tribunal for its decis Mr Reilly
argues that this is reprehensible conduct disquadjf the applicant
from being able to rely on the jurisdictional errorCertainly the
applicant’s story changed between the evidenceakie g response to
my questions and those put by Mr Reilly. He told that he had not
communicated with the migration agent because soeacerned that
he would ask for money but he went, in 2006, todbgent to get an
affidavit witnessed, the one attached to the RRdisiten that he had
said he had never seen. The applicant told the twat he had moved
from the address he gave to the Tribunal to Wagggg&' in December
1998 so he did not receive the Tribunal’s letter Feforuary 1999
enclosing the decision. There is no evidence alleeitsending or
receipt of the letter in the court book. | am pegal to accept that the
applicant did not receive it. Whilst | am not abbemake any findings
as to whether the applicant found out about thésawtprior to 2006 |
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can readily understand that whilst he was freeditioue to live in

Australia undisturbed by the Department or itsagffs there was no
incentive to do so. He wished to stay in AustraNehy would he take
steps that might result in his being returned t;&h | do not consider
his actions (or more accurately, lack of actions)iramicable to an
application for refugee status.

8. Although the law requires that a judge exercisimgjgial discretion in
a matter such as this must take into account aupistances, | would
respectfully suggest that this should be doneenctimtext of the rights
sought to be enforced by the applicant. In thiedhe rights sought to
be enforced are the obligations that Australia ntatly entered into
when it became a party to tRefugees Conventi@s amended by the
1967 Refugees Protocolwhich obligations were translated into
domestic law through theéMigration Act That Act established
procedures for dealing with claims for asylum, thest important of
which is that the assessment of the factual balsisuoh claims is
vested entirely in the Minister through his delegabr through the
independent Refugee Review Tribunal. Courts arent way
concerned with consideration of the merits of apliapnt’s claims.
Their duty, simply put but difficult to articulatés to ensure that the
merits reviews carried out under the Act are cdraat lawfully and in
the absence of jurisdictional error.

9. Historically, the Refugees Convention was developedhe years
following the Second World War. His Honour Justikgby has
commented extra-judicially that “[o]jne of the mosbtable legal
phenomena of the period since the Second World Wsar been the
ratification of large numbers of international humarights
conventions®.  Prior to 1951, the refugee crisis following the
Bolshevik Revolution had prompted the first intdromal response to
refugees in 1922, and prior to the 1951 Conventittrer agreements
were enacted, reflecting the increasing concernghefinternational
community regarding refugees, including t8envention relating to

! Kirby J, “The role of the judge in advancing humiayhts by reference to international human rights
norms” (1988) 62 ALJ 514 at 514.
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the International Status or Refugeés 1933 and theConvention
concerning the Status of Refugees coming from Gerinal938.

10. The historical context of the Convention’s devel@min has been
considered by many learned authors:

“The Refugees Convention is often described as adymt of the Cold War —
designed to allow western countries to use inteznat law to trumpet their freedoms
to the eastern bloc. It was also a product ofre twhen humanity came together to
express a collective sense of horror at the hunggatsrabuses perpetrated during the
Second World War. Central to the creation of aimegfor protecting the basic
human rights of individuals was (and is) the notilbat no person should be returned
to a situation where his or her fundamental hunigints are threatened. Put another
way, the principle of non-refoulement in refuge® lvas created with the recent
memory of refugees being denied protection by a@estof first asylum, with
catastrophic consequences for those seeking piarett

See also Turk V, Nicholson F “Refugee protectiomiernational law:
an overall perspective” in Feller E, Turk V, Nickoh F(eds) (2003),
Refugee Protection in International Lg@ambridge University Press:
Cambridge) at 4-5:

“The 1951 Convention Relating to the Status of Bef&s and the 1967 Protocol to
the Convention are the modern legal embodimenthef @ancient and universal
tradition of providing sanctuary to those at riskdain danger. Both instruments
reflect a fundamental human value on which gloleaisensus exists and are the first
and only instruments at the global level which #edly regulate the treatment of
those who are compelled to leave their homes beoafua rupture with their country
of origin. For half a century, they have clearlgnibnstrated their adaptability to
changing circumstances. Beginning with the Eurapesugees from the Second
World War, the Convention has successfully affordbe framework for the
protection of refugees from persecution whethemfroepressive regimes, the
upheaval caused by wars of independence, or theg ethmic conflicts of the post-
Cold War era.”

The significance of the fundamental humanitarianppse of the
Convention was emphasised in tieta of Kirby J inChen Shi Hai v
Minister for Immigrationf2000] HCA 19 at [47]:

“[47] While courts of law, tribunals and officialsiust uphold the law, they must
approach the meaning of the law relating to refagei¢h its humanitarian purpose in

2 See Hathaway J, “The Evolution of Refugee Statusternational Law: 1920-1950" (1984) 33
International and Comparative Law Quarterly 34852-67.

3 Crock M, “The Refugees Convention at 50: Mid-I@esis or Terminal Inadequacy? An Australian
Perspective” in Kneebone S (ed) (2008 Refugees Convention 50 Yearg(@shgate Publishing
Limited: Aldershot) at 56
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11.

mind. The Convention was adopted by the internaticommunity, and passed into
Australian domestic law, to prevent the repetitafnthe affronts to humanity that
occurred in the middle of the twentieth century aadlier. At that time Australia,

like most other countries, substantially closed disors against refugees. The
Convention and the municipal law giving it effece alesigned to ensure that this
mistake is not repeated.”

To grant sanctuary and to save human life is ondhef noblest
endeavours a nation can undertake. It is not loseAustralia has ever
shirked. While Australia ratified the Refugees @eamtion in 1954 and
the Refugees Protocol in 1973, Parliament did natelegislation that
implemented Australia’s Convention obligations bntuch later. The
first formal articulation of Australia’s refugee ljmy occurred in 1977
by the then Minister for Immigration and Ethnic aiffs, Hon. Michael
MacKellar. Of the Convention obligations assumed by Austrail
was said:

“As a matter of humanity, and in accord with intgional obligations freely entered
into, Australia has accepted a responsibility totdbute toward the solution of world
refugee problems. To this end: It has ratified @envention on the Status of
Refugees; it is a member of the Executive Committe¢he United Nations High
Commission for Refugees and contributes to thetttesgent funds of the UNHCR; it
recognizes the need through its immigration policyfulfil the legal obligations
required by the Convention and to develop speadighdnitarian programs for the
resettlement of the displaced and/or the persecufbdse steps, taken as an involved
member of the international community, must nowcbmplemented by the adoption
and application of an ongoing refugee policy arfdgee mechanism.”

The Minister outlined four principles upon which #italia’s approach
to refugees would be based, the first two releyameing:

“1. Australia fully recognizes its humanitarian amitment and responsibility to
admit refugees for resettlement.

2. The decision to accept refugees must always iremidh the Government of
Australia. ®

The administration of refugee claims essentiallpamed a matter of
internal government procedure for several yeafse Determination of
Refugee Status Committee, a body composed of famlmrs from

* See York BAustralia and Refugees, 1901-2002: Annotated CHogyoBased on Official Sources:
Summary2003, Department of the Parliamentary Librar at
®> Commonwealth Parliamentary Debates, House of Reptatives, 24 May 1977, p 1714.

® Ibid.
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government departments, made recommendations toMimester
regarding the acceptance of refugees upon a lddta@iocumentary
assessmerit’ TheMigration Act 1958wvas then amended in 1980 such
that the Minister was to determine an applicargfsigee status within
the meaning of the Refugees Convention and the geefu Protocol.
In 1992 the Refugee Review Tribunal was establishader the
Migration Reform Act 1992to review on the merits decisions of the
Minister, on the basis of the Convention definition

12. In recent years the number of persons seeking rmslgas dramatically
increased. Movement between countries has becoasere
Nationalist movements in post-colonial or post-&bovadministered
countries have created underclasses through theneegfion of
apparently forgotten differences. Discriminatiomdapersecution of
minorities is rife. At the same time, universal thoals of
communication have created huge pools of unfulfildemand for
improved living conditions and opportunities. Ecomo migrants have
joined the queues of the truly persecuted seekibgteer homeland.
These changes have produced in reception couminieserns that the
obligations entered into over half a century age apen to abuse.
Changes have been made to immigration laws thraugthe world.
Although the changes have been severely criticigezthnnot be said
that Australia has turned away from its fundamewtaligations. It
may place hurdles in the way of accessing thosgatiins, and it may
have made the tests as to the availability to actesse obligations
harder, but the obligations remain. Thus it ig 8@y person claiming
the protection of this country is entitled to explais or her need to a
decision-maker. The decision-maker is the solggudf whether the
need is sufficient It is not the place of the courts to concern
themselves with the merits of an applicant’s clailss Tamberlin J
stated inSZDFO v Minister for Immigratiof2004] FCA 1192:

[8] The structure of the legislation, being tWggration Actand in particular s.474 of
that Act, as interpreted by the High CourtRiaintiff S157/2002 v Commonwealth
(2003) 211 CLR 476 only entitles the Federal Magiss Court or this Court to
interfere with what the Tribunal has done if thexéound to be what is referred to as
jurisdictional error ...

"Hyndman P, “Australian Immigration Law and ProceduPertaining to the Admission of Refugees”,
(1988) 33 McGill Law Journal 716 at 727
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[11] Within the kinds of boundaries that | havetjigentified the findings of fact and

the assessment of evidence is a matter for theuifallin the exercise of the executive
power. The Parliament has chosen not to permitoloets to review factual material

beyond the proper confines of identifying jurisabo@l error. It is against that legal
background that the appellant needs to understandetasons for the disposition of
his appeal.

[12] It should be plain, | hope, from what | haw&dsthat it is simply outside my
statutory authority and judicial authority to makp my own mind as to whether
Australia owes the appellant protection obligatibns

13. The responsibility placed on the decision-maker dred Tribunal is a
high responsibility and it is one that the courtaisinensure is
honoured. The courts cannot pick and choose faoctwblaimants it
will enforce the obligations. So far as the cowts concerned, the
claims of all claimants are equal at the stagehathvthose claims are
made; for it is not for the courts to assess thobsiens, and to pick and
choose between claimants would be doing just thht.would be
effectively taking a view of the claim which is neithin the court’s
power. | cannot see how the court can apply gsrdiion differently
because of the factual circumstances surroundireg gérsecution
alleged without trespassing into this forbidden aare This is
particularly the case when the applicant has, tjmousome
jurisdictional error, not had an opportunity of aahng before the
Tribunal. This is not to say that the court canexrcise its discretion
to refuse to grant relief in any case where a guctonal error
preventing an appearance before the Tribunal othen Tribunal's
consideration of the claims has occurred. But bseadelay is
consistent with wishing to remain in the countrylavishing to remain
in the country is consistent with a claim of refage#atus there would,
to my mind, have to be something more than theopedf delay
involved to persuade me to exercise my discretgairest remitting a
matter such as the one before me where the appdicd@ms have not
been fully tested. “Something more” consistenthwihe views
expressed above could not arise out of the factsowuding the
applicant’s claim. It could arise from the applita conduct in regard
to the claim, but, again, not simply delay. In thstant case nothing
more has been established to my satisfaction giwerfinding that the
applicant did not receive the decision.
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14. | will therefore give a declaration that the demisiof the Refugee
Review Tribunal made on 5 February 1999 is invahd of no effect.
| will order that the matter be remitted to theblmal to be heard and
determined according to law. | will order that genstitutional writs
be issued if required.

| certify that the preceding fourteen (14) paragraphs are a true copy of the
reasons for judgment of Raphael FM

Associate:

Date: 6 September 2007
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