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Lord Justice Ward:

The troublesome questions arising on this appeal

1.

This appeal concerns the entitlement of failed waykeekers to treatment free of
charge provided by the National Health Service.e #rey ordinarily resident in the
United Kingdom? Do they reside lawfully in the téd Kingdom so as to become
exempt from charges if they have so resided fdeadt 12 months before receiving
treatment? Do the National Health Service Trustseha discretion to withhold
treatment from them if they cannot pay for it?ths guidance given by the Secretary
of State for Health to NHS Trust hospitals in Emgldawful?

The parlous predicament of Mr A giving rise to ¢lsm for judicial review

2.

YA is a Palestinian born in Hebron on the West Babkyears ago. In about 1997/8
he was diagnosed to have a liver problem but ithdidat first seem to affect his daily
life. His case was that he became involved in Harbat when asked to participate in
a political assassination, he fled at first to Gahance to Egypt some time in about
2002.

There his health deteriorated and he consultecceodbut was told that he could not
help him, apparently because the facilities in Egypre inadequate. He decided to
seek refuge in the United Kingdom and through anatgavelled to Turkey and then
flew to London. He says the agent removed his gmasguring this flight. He
claimed asylum on his arrival here on 9th July 2005

He was duly granted temporary admission, initialhtil 10th September 2005. He
was, however, refused leave to enter by the Seygraih State for the Home
Department by letter dated 16th August 2005. Hkiigeal against that decision was
rejected on credibility grounds on 13th Decembefx0the immigration judge
finding that his main reason for leaving Egypt wext his fear of Hamas but his
desire to receive medical treatment in England. catenot return to the Middle East
because he has no travel documents: the Palestudorities cannot issue them
because Palestine is not a recognised state aael tefuses as a matter of policy to
facilitate the return of Palestinians to the ocedgdPalestinian territories.

His medical condition has steadily deteriorated. (&tober 2005 he was seen for the
first time by a consultant at the West Middlesexvdrsity Hospital. By July 2006
his condition had worsened so much that he neexlbd aadmitted for further tests to
try to establish the underlying causes of his ldisease and for further investigations
into the possibility that he was also sufferingnfirtymphatic cancer. He was referred
to the Overseas Patients’ Officer who, having takeoount of the Guidance to the
NHS Trust Hospitals in England given by the Secyets State for Health (“the
Guidance”) on Implementing the Overseas Visitorspital Charging Regulations,
informed him that because he was a failed asylurkese he was not eligible for free
medical treatment under the National Health ServiBecause he had no means to
pay for treatment, he was discharged on 3rd Aug066, the discharge summary
recording that he was “not entitled to NHS careg tlufailed asylum seeker status”.
One can easily imagine how distressing this muse Hzeen. He has since been
presented with a bill for some £9,000 in respedheftreatment he has received but



being destitute and dependent on the support prdvy NASS, he cannot possibly
pay for the treatment he undoubtedly needs.

Faced with that dilemma he issued his claim forjtiakcial review of the decision to
charge him and the refusal of the hospital to mleviurther healthcare. When the
hospital agreed to treat him without charge - as f@av happened - his claim was
amended by substituting the Secretary of Statél&alth as defendant, the challenge
now being directed to the lawfulness of the Guidganall agreed it was fit and proper
for this matter to be considered by the court bseaas the evidence shows, there are
a large number of failed asylum seekers, many entblreturn home, who suffer
severe medical problems, such as cancer and HwMch, whilst perhaps not all
life-threatening conditions, are, nonetheless, tmrs which need urgent healthcare.
Because most of those who suffer are invariablynppess and destitute and quite
unable to pay for the treatment they need, tha&digament has become a legitimate
cause of widespread concern which has been eldguasited by many charitable
organisations and even raised in Parliament. hdrefore, the Guidance does need
correction, then it is important that the courtldez sooner rather than later whether
or not it is unlawful.

Thus the matter came before Mitting J. and on 16ilA2008 he allowed the

application for judicial review and declared theidzunce to be unlawful in so far as it
advised NHS Trusts to charge failed asylum seeoerSIHS hospital treatment. He
granted permission to appeal.

The National Health Service Scheme

8.

Although the National Health Service Act 1977 wadarce in England and Wales at
the time when the decisions under challenge weemahas now been repealed and
replaced in substantially similar terms by the blaél Health Service Act 2006 (“the
2006 NHS Act”) which is in force in England and thational Health Service
(Wales) Act 2006 in Wales. For convenience, tloeefl shall cite the current
provisions from the 2006 NHS Act. The materialtpare these:

“Part |
Promotion and Provision of the health service in Egland
The Secretary of State and the health service in Etand
1. Secretary of State’s duty to promote health serce

(1) The Secretary of State must continue the ptmman
England of a comprehensive health service desigmegcure
improvement—

(@) in the physical and mental health of the peopie
England, and

(b) in the prevention, diagnosis and treatmentioéss.

(2) The Secretary of State must for that purpos®/ige or
secure the provision of services in accordance thithAct.



(3) The services so provided must be free of chaxgept in so
far as the making and recovery of charges is egfyr@sovided
for by or under any enactment, whenever passed.

General power to provide services
2 Secretary of State’s general power
(1) The Secretary of State may—

(a) provide such services as he considers apptegoathe
purpose of discharging any duty imposed on himhitg/ Act,
and

(b) do anything else which is calculated to faatbt or is
conducive or incidental to, the discharge of suduty.

Provision of particular services
3 Secretary of State’s duty as to provision of c&in services

(1) The Secretary of State must provide througlmgland, to
such extent as he considers necessary to meetasbmable

requirements—

(a) hospital accommodation,

(c) medical ...services,

(e) such other services or facilities for the praian of
illness, the care of persons suffering from illnessl the
after-care of persons who have suffered from inas he
considers are appropriate as part of the healthceer

() such other services or facilities as are regplifor the
diagnosis and treatment of iliness. ...”

In practice, the Secretary of State dischargesetlesies by exercising his powers
under section 7 of the Act to direct Primary Caresis to exercise his functions.
There may then be further delegation under sedi®from the Primary Care Trust to
an NHS Trust such as the West Middlesex Univerkiogpital established under

section 25.

Although, as we have seen, the general rule isxpeessed in section 1(3), that the
services must be provided free of charge, Part efAct does allow for charges to



be made in certain circumstances, for example,gelsafor drugs. Relevant to this

appeal is section 175 which is in these terms:
“175 Charges in respect of non-residents

(1) Regulations may provide for the making and vecyp, in

such manner as may be prescribed, of such chasggdkea
Secretary of State may determine in respect ofs#mwices
mentioned in subsection (2).

(2) The services are such services as may be predarhich
are—

(a) provided under this Act, and

(b) provided in respect of such persons not ordiynar
resident in Great Britain as may be prescribed.

(3) Regulations under this section may provide the charges
may be made only in such cases as may be deternmned
accordance with the regulations. ...”

The regulations made pursuant thereto are the hatidealth Service (Charges to

Overseas Visitors) Regulations 1989 (SI
Regulations”). Regulation 1(2) contains variouBrdgons including:

“"overseas visitor' means a person not ordinaglident in the
United Kingdom;

"refugee” means a person who is a refugee witremtleaning
of Article 1 of the Convention relating to the Sistof
Refugees 1951 .

The following regulations are material:
“2. Making and recovery of charges

(1) Where an Authority or NHS Trust or NHS foundation
trust, or a Primary Care Trust provides an overseas
visitor with services forming part of the healtinsee,
that Authority or NHS Trust or NHS foundation trust
a Primary Care Trust, having determined, by medns o
such enquiries as it is satisfied are reasonab#dl ithe
circumstances, including the state of health oft tha
overseas visitor, that the case is not one in whielse
Regulations provide for no charge to be made, shall
make and recover from the person liable under
regulation 7 charges for the provision of thosevises.

1989 No6 3 amended) (“the



The person liable under regulation 7 is usuallyaherseas visitor in respect of whom
the services are provided.

13. Regulation 3 provides for a range of services mledifor an overseas visitor to be
exempt from charges, for example, treatment at spited accident and emergency
department or for the treatment of infectious dieseaor sexually transmitted diseases.

14. Regulation 4 gives exemption from charges to varicategories of overseas visitors
including:

“4. Overseas visitors exempt from charges

(1) No charge shall be made in respect of anyices
forming part of the health service provided for @verseas
visitor,

(@ ...or

(b) who has resided lawfully in the United Kingddar the period of not
less than one year immediately preceding the tirhenwthe services are
provided unless this period of residence followesl grant of leave to enter
the United Kingdom for the purpose of undergoingvgie medical
treatment or the determination under regulation @A;

(c) who has been accepted as a refugee in thedJdihgdom, or who has
made a formal application for leave to stay adagee in the United
Kingdom which has not yet been determined; or ...”

15. The scheme for the operation of the National He8khvice thus seems in summary
to be this. The general principle is that the e provided must be free of charge:
section 1(3) of the Act. There are, however, ekoep to the general rule, the
material one (pursuant to Regulation 2) being thatTrust shall make and recover
charges from an overseas visitor, i.e. a personorghharily resident in the United
Kingdom. There is a further exception to this gtme provided by Regulation 4
that no charge shall be made to an overseas visitorhas lawfully resided in the
United Kingdom for a period of not less than onanjienmediately preceding the time
when the services are provided (Regulation 4(1){by refugee or one who has made
an application for leave to stay as a refugee whiels not been determined:
Regulation 4(1)(c).

The Guidance

16. The Guidance is non-statutory. In his forewordJddhn Hutton, the Minister of State
for Health, writes that:

“The National Health Service is first and foremdet the
benefit of people who live in the United Kingdom.

With the changes to the charging Regulations, aet proper
enforcement, we can ensure that, as far as possS
resources are being used to meet the health carés nef
people who live in the UK, not those who don’t.”



The Guidance begins with this “Important Note”:

“This guidance seeks to provide as much help anicadas
possible on the implementation of the ... Regulatid®89 (as
amended). However, it cannot cover everything endot
intended to be a substitute for the Regulationsnisdves
which contain the legal provisions. Trusts areiselV to seek
their own legal advice on the extent of their obligns when
necessary.”

17.  Chapter 3 deals with “What Trusts Need To Do” iis thay:

“What are your responsibilities?

3.1 All trusts have kegal obligationto:

- ensure that patients who are not ordinarily msidn the
United Kingdom are identified;

- assess liability for charges in accordance with¢harging
Regulations;

- charge those liable to pay in accordance with the
Regulations (see Chapter 8).

In the context of charging overseas visitors, wttecharge can
be considered in terms of the urgency of the treatmeeded:

immediately necessary treatment— if the opinion of the
clinicians treating the patient is that treatmenimmediately
necessary then it must not be delayed or withhdidewthe

patient’s chargeable status is being establish&tere is no
exemption from charges for “emergency” treatmethiépthan
that given in an accident and emergency departmseé¢ para
6.7(a)) but trusts should always provide immedjatelcessary
treatment whether or not the patient has beennrédrof, or
agreed to pay, charges. Not to do so could beaadh of the
Human Rights Act 1998. While it is a matter ofnaial

judgement whether treatment is immediately necgsdais

should not be construed simply as meaning thatréament is
clinically appropriate, as there may be some roondiscretion
about the extent of treatment and the time at which given,

in some cases allowing the visitor time to retumie for

treatment rather than incurring NHS charges. Wtreniding

immediately necessary treatment clinicians shoeldgked to
complete an advice from Doctors or Dentists formAgpendix

1;

urgent treatment — where the treatment is, in a clinical
opinion, not immediately necessary, but cannot waiil the
patient returns home. Patients should be bookedoin



treatment, but the trust should use the intervemagod to
establish the patient’s chargeable status. Whemyssible, if
the patient is chargeable, trusts are strongly sadvito seek
deposits equivalent to the estimated full costre&timent in
advance of providing any treatment. Any surplusciiis paid
can be returned to the patient on completion octinent.
When providing urgent treatment clinicians shoutddsked to
complete an advice from Doctors or Dentists formppendix
1

non-urgent treatment — routine elective treatment which
could in fact wait until the patient returned honkhe patient’s
chargeable status should be established as squssible after
first referral to the hospital. Where the patientchargeable,
the trust should not initiate treatment procesees, by putting
the patient on a waiting list, until a deposit e@lent to the
estimated full cost of treatment has been obtairady surplus
which is paid can be returned to the patient onpietion of
treatment. This is not refusing to provide treatmet is
requiring payment conditions to be met in accordanith the
charging Regulations before treatment can commeénce.

18.  Chapter 4 deals with “The Baseline Questions” thus:

“4.5 Anyone who has lived lawfully in the UK fot Beast 12
months immediately preceding treatment is exempimfr
charges, so the baseline question continues ta&edbon this
and is:

“Where have you lived for the last 12 months?”

However, because the exemptions now expressly appjyto
those living here lawfully, you need to follow tHisst question
with another:

“Can you show that you have the right to live ére..”

19. Chapter 5 deals with “The Interviews” to establishether or not the patient is
ordinarily resident in the UK. What follows is @ite heart of the challenge to the
lawfulness of the Guidance. It is:

“Qrdinarily resident

5.4 An overseas visitor is defined in the Regalsi as a
person not ordinarily resident in the UK. “Ordiiaresident”

is not defined in the NHS Act 1977. The conceptswa
considered by the House of Lords and although #se deing
considered was concerned with the meaning of orgina
residence in the context of the Education Actsdbeision is
generally recognised as having a wider applicatibhe House
of Lords interpretation should, therefore, be usedelp decide



if a person can be considered ordinarily residemt the
purposes of the NHS Act 1977 and the overseasoxssit
charging Regulations.

5.5 In order to take the House of Lords judgemiend
account, when assessing the residence status ofrsomp
seeking free NHS services, trusts will need to warsvhether
they are:

living lawfully in the United Kingdom voluntarily a nd for
settled purposes as part of the regular order of téir life for
the time being, whether they have an identifiable grpose
for their residence here and whether that purpose &s a
sufficient degree of continuity to be properly destibed as
“settled”.

5.6 Trusts need to make a judgement as to whatbatient is
ordinarily resident in the light of the circumstascof that
individual patient. But there are several elememlgch all
need to be satisfied. For example, a person whahearight of
abode or who has been given leave to remain andahas
identifiable purpose for their visit may not mehbe t‘settled”
criterion if they are only here for a few weeksltefnatively,
someone may be here legally, for several monthswith no
identifiable purpose. But it is for the trust teaile whether
the criteria are met. There is no minimum peribdesidence
that confers ordinarily resident status. In thestpthe
Department of Health has suggested that someone hako
been here for less than 6 months is less likelyneet the
“settled” criterion but it is important to realiigat this is only a
guideline, not a deadline.

5.7 The question of ordinarily resident statushes first and
most fundamental issue to resolve, because if s&emats
classed as ordinarily resident then the charginguR¢ions do
not come into play, even if the patient has onlgrba the UK
for a few days or weeks. The Secretary of Stasenlmapowers
to charge for NHS treatment someone who is ordinari
resident in the UK. ..

Paragraph 5.13 provides that the onus is on therab provide whatever evidence
he or she thinks is appropriate to support th@imeland 5.15 provides that there may
be occasions where patients produce entry cleadooements that are not familiar
to Overseas Visitors Managers. In these casedntineigration and Nationality
Directorate (IND) (now the Border and Immigratiogexcy) have provided a general
telephone helpline which may provide the trust vattvice on interpreting different
types of entry visas and visa stamps.

Chapter 6 deals with “How to Apply the Regulaticha®d gives guidance on the
application of regulation 4 which, as we have sepecifies various circumstances
where an overseas visitor will be exempt from pgyharges. 6.22 provides:



“Where an overseas visitor has been living in thkefor more

than 12 months and is receiving a course of tresitriree of
charge and it is subsequently established that tlesidence
was not lawful (eg an illegal immigrant), or wasvfal but

their status has changed (eg an asylum seeker whose
application has finally failed, including all app®a they
cannot be charged for the course of treatment theye
receiving at the time their status was determin€dat remains

free of charge until completed. They must, howgus
charged for any new course of treatment. ...

Examples of evidence

- Proof lawfully in UK— e.g. has right of abode, leave to enter
documents issued by HO, visitors visa/work perritent visa
etc is still valid. ..”

21.  6.24 deals with refugees and asylum seekers whe made a formal application with
the Home Office which has not yet been determin&defugee is someone who has
been granted asylum in this country. This guidasggven:

“6.24 The fact that thexemption for asylum seekers only lasts
until their claim is determinedmeans the trust should be
prepared to check that the application is stillgmmg at
intervals if treatment is being provided over agqueriod. If

the claim is finally rejectedincluding appeals) before the
patient has been in the UK for 12 months, they otarbe
charged for a course of treatment they were rengiat the
time their status was determined. That remains @fecharge

till completed. They must, however, be charged for any new
course of treatment.f that is routine elective treatment, then
payment should be handled in the same way as famanelse
seeking non-urgent treatment, i.e. payment shoaldliained
before treatment begins (see para 3.1Pnce they have
completed 12 months residence they do not becoempéx
from charges.” (The emphasis is added by me.)

22. To summarize the Guidance very broadly, adviceivergas to when to charge
depending on the urgency of the treatment needhedclinician to decide whether
treatment is immediately necessary or urgent orurgent. The hospital trusts are
advised to ask whether an overseas visitor hasigfm to live here in order to
determine whether he has lived lawfully in the ditkingdom for the previous
twelve months. Although the case is not named,tés¢ inR v Barnet London
Borough Council, ex p. Shghi983] 2 A.C. 309 is identified to establish ordiya
residence. Even though asylum seekers are exeomptdharges whilst their claims
are pending, they must be charged for any newntreatt after their claims have been
rejected and even if they have completed twelvethgdnmesidence, they still do not
become exempt from charges. Those seem to be sdwnteal features for our
purposes.

The immigration system



23.  Part 1 of the Immigration Act 1971 deals with tlegulation of entry into and stay in
the United Kingdom and the general principles #aed in section 1 to be as follows:

“1(1) All those who are in this Act expressed avé the right
of abode in the United Kingdom shall be free telim, and to
come and go into and from, the United Kingdom withiet or
hindrance except such as may be required under iand
accordance with this Act ...

(2) Those not having that right may live, work asttle in the
United Kingdom by permission and subject to sudulaion
and control of their entry into, stay in and depeetfrom the
United Kingdom as is imposed by this Act ...

2(1) A person is under this Act to have the righabode in
the United Kingdom if —

(&) he is a British citizen; or
(b) he is a Commonwealth citizen who ...
24.  Entry into the United Kingdom is governed by secti

“(3)(1) Except as otherwise provided by or undas tAct,
where a person is not a British citizen

(a) he shall not enter the United Kingdom unlesemileave
to do so in accordance with the provisions of odenander
this Act;

(b) he may be given leave to enter the United Kamydor,
when already there, leave to remain in the Unitethdom)
either for a limited or for an indefinite period,;

(c) if he is given limited leave to enter or remam the
United Kingdom, it may be given subject to all oyaf the
following conditions, namely—

() a condition restricting his employment or
occupation in the United Kingdom;

(i) a condition requiring him to maintain and
accommodate himself, and any dependants of his,
without recourse to public funds;

(i) a condition requiring him to register withhe
police;

(iv) a condition requiring him to report to an
immigration officer ...

(v) a condition about residence.



25.

26.

(4)(1) The power under this Act to give or refusave to
enter the United Kingdom shall be exercised by igration
officers, and the power to give leave to remainthi& United
Kingdom ... shall be exercised by the Secretary afeSt..”

Section 11 has featured in the discussion. Itides/as follows:

“11(1) A person arriving in the United Kingdom Iship or

aircraft shall for purposes of this Act be deemetita enter the
United Kingdom unless and until he disembarks, amd
disembarkation at a port shall further be deemedtmenter
the United Kingdom so long as he remains in sueh &f any)

at the port as may be approved for this purposeaby
immigration officer; and a person who has not othss

entered the United Kingdom shall be deemed nototea as
long as he is detained, or temporarily admittedreleased
while liable to detention, under the powers cordedrrby

Schedule 2 to this Act ”

Under paragraph 2 of Schedule 2 an immigrationceffis empowered to examine
any persons who have arrived in the United Kingdonthe purpose of determining
what leave, if any, they have to enter. The cutiudaeffect of paragraphs 8, 9 and
10 of Schedule 2 is that where an illegal entraméfused leave to enter, the Secretary
of State may give removal directions in respecthoh. There are powers of
detention. Under paragraph 16(1) any person redud submit to examination under
paragraph 2 may be detained under the authorignommigration officer pending a
decision to give or refuse him leave to enter andeu paragraph 16(2) if there are
reasonable grounds for suspecting that a persmonseone in respect of whom
removal directions may be given that person maydéined pending a decision
whether or not to give such directions for his rgalon pursuance of such directions.
Paragraph 21 is relevant and that provides:

“21(1) A person liable to detention or detaineddem
paragraph 16 ... may, under the written authority aof
immigration officer, be temporarily admitted to thénited
Kingdom without being detained or be released fd®tention,
but this shall not prejudice a later exercise o power to
detain him.

(2) So long as a person is at large in the Unitedyjdom by
virtue of this paragraph, he shall be subject whawestrictions
as to his residence, as to his employment or ot¢iupand as
to reporting to the police or an immigration offiGgs may from
time to time be notified to him in writing to an migration
officer.

(2A) The provisions that may be included in resions as to
residence imposed under sub-paragraph (2) incluosons
of such a description as may be prescribed by atiguk ...



27.

(2B) The regulations may, among other things, @®vor the
inclusion of provisions —

(a) prohibiting residence in one or more particalagas;

(b) requiring the person concerned to reside in
accommodation provided under section 4 of the Imatign
and Asylum Act 1999 ..

In the context of the case section 33(2) is algmoirtant in that it provides:

“It is hereby declared that, except as otherwiswipied in this
Act, a person is not to be treated for the purpadfesny
provision of this Act as ordinarily resident in tHénited
Kingdom or in any of the Islands at a time whensthere in
breach of the immigration laws.”

Mitting J’'s judgment

28.

29.

30.

31.

The claimant’s case before him was that until reahalirections are set the failed

asylum-seeker is not to be charged for NationaltHegrvices, save to the extent that
a person ordinarily resident in the UK could becbarged; and that advice to the
contrary, for example and in particular, the lasitence of para 6.24 of the Guidance
(set out at [20] above) was legally wrong.

He concluded and made a declaration that the goedaas unlawful in so far as it
advises NHS trusts (as it does in particular abg@ph 6.24) to charge for NHS
hospital treatment failed asylum seekers who wotthérwise be treated as ordinarily
resident in the United Kingdom.

He reached that conclusion in summary as followse accepted, as was common
ground, that the test for ordinary residence idbéofound in the speech of Lord
Scarman irShahat 343G-H. He held that if a man’s presence iamigqular place or
country is unlawful, for example in breach of themigration laws, he cannot rely on
his unlawful residence as constituting ordinarydesce.

He drew a distinction between the asylum seeker @laimns asylum at the port of
entry and one who enters clandestinely withoutddgaventer and claims asylum after
he has done so. So far as the former asylum seéel@mcerned, he rejected the
argument that because his residence was precdr@mesuld not become ordinarily
resident until granted leave to remain. He said:

“25. ... | can see no reason why a person lawfurlghe
United Kingdom, except for specific statutory pwses, should
not become ordinarily resident by dint of his vdany wish to
settle, coupled with residence for a significantigme Such a
person fulfills Lord Scarman’s test. A person whataim to
asylum (which might carry with it a wish to retumhis native
territory when the threat to him has lessened arejohas
failed, but who refuses to leave voluntarily iselk to be
determined to remain in the United Kingdom, if hanc



32.

33.

34.

Significant residence with that purpose is likety provide
proof of ordinary residence.”

On the other hand, the asylum seeker who does lamh @sylum at port of entry
could not become ordinarily resident because heredtin breach of immigration
law.

With regard to the question whether or not a fadsglum seeker is lawfully present
in the United KingdomSzoma v Secretary of State for Work and Pend@035]
UKHL 64, [2006] 1 A.C. 564 established that a parado claimed asylum at a port
of entry is lawfully present in the United Kingdornt.was common ground, however,
that both at-port claimants and in-country clainsamust be treated in the same way.
So he held:

“21. ...if he is “lawfully present” for the purposef the
Regulations considered i®zoma,l can see no good or
principled reason why he should not be lawfullythie United
Kingdom for the purposes of determining whethenaot he is
ordinarily resident here.”

There seemed, therefore, to be a conflict betw&gahand Szomawhich Mitting J.
resolved in favour o5zomaon pragmatic grounds as explained by Hale LR in
Wandsworth L.B.C., ex parte [2000] 1 WLR 2539 (at 2557C to H). Since it was
impractical and unacceptable to draw a distinctietween port claimants and in-
country claimants for the purposes of determiniagility to NHS charges, even in-
country claimants should be treated as potentaltiynarily resident and to that extent
the Guidance was unlawful.

In his view that conclusion meant that it was netessary for him to determine
whether or not there was a discretion to withhadéhtiment. He considered, however,
that the advice in paragraph 3 of the Guidance"alaarly rigorous” but not unlawful
by reason only of its terms. By providing treatinendeal with the life-threatening
emergencies and situations in which serious injorgy result if the patient is
untreated, this State was fulfilling its minimumlightion under Article 8 and, if it
still exists, under the law of common humanity. céingly, and but for his
conclusion on the status of failed asylum seekssyould have concluded that the
guidance given was lawful.

The issues arising on the appeal and cross-appeal

35.

The following questions need answers:

(1) Can a failed asylum seeker be ordinarily reisidn the United Kingdom? If so,
the Guidance may be unlawful.

(2) Was the appellant lawfully resident in the tddi Kingdom for the period of not
less than one year immediately preceding the titmenihealth services were provided
to him? If so, the Guidance may again need ctation.



(3) Does a National Health Service Trust have disgretion to withhold treatment
from a failed asylum seeker? If so, this may betlaer area where the Guidance
needs to be clarified.

Discussion of the first two issues

36. In my view it is appropriate to deal with the fitgto issues together because they are
inter-related: can a failed asylum seeker be ordyneesident in the United Kingdom
and can it be said he is lawfully resident here?

37. A number of authorities will have some bearing dwese questions and it is
convenient to deal with them now. It is commonug thatShahspells out the test
for determining whether or not a person is ordigagsident in the United Kingdom.
That case concerned students who were refusedibdothority grant to further their
education, the local authority deciding that thegrevnot ordinarily resident within
their respective areas. Lord Scarman describedithmigration status in these terms
(at 336):

“All five students are immigrants. None of thenslthe right
of abode in the United Kingdom. None of them rsa#ional of
a member state of the European Communities. Adided
leave to enter and to remain here: section 3(Ipigration Act
1971. Four of them entered as students with lonigave; one,
Nilish Shah, entered with his parents for settlemand
obtained indefinite leave. The limited leave imdd a
condition that on completion of his studies thedstit would
depart from the country - though, of course, it {ddee open to
him to apply for an extension, in which event trexi®tary of
State could grant a limited or unlimited extensmirefuse the
application.”

38.  After referring to earlier tax cases, Lord Scarreail this at p. 343-344:

“Unless, therefore, it can be shown that the sbayut
framework or the legal context in which the words ased
requires a different meaning, | unhesitatingly suibe to the
view that "ordinarily resident" refers to a manisode in a
particular place or country which he has adoptetintarily

and for settled purposes as part of the regulagroofl his life

for the time being, whether of short or of longation.

There is, of course, one important exception. Iman's
presence in a particular place or country is unlgwé.g. in
breach of the immigration laws, he cannot rely aumlawful
residence as constituting ordinary residence (¢keagh in a
tax case the Crown may be able to do so). ... Tiseradeed,
express provision to this effect in the [ImmigraficAct of
1971, section 33(2). But even without this guidahavould
conclude that it was wrong in principle that a ncanld rely on
his own unlawful act to secure an advantage whatlidchave
been obtained if he had acted lawfully.



There are two, and no more than two, respects ichwvthe
mind of the "propositus” is important in determgiordinary
residence. The residence must be voluntarily aabpt
Enforced presence by reason of kidnapping or iroprigent, or
a Robinson Crusoe existence on a desert island wnath
opportunity of escape, may be so overwhelming #ofa&s to
negative the will to be where one is.

And there must be a degree of settled purpose. plingose
may be one; or there may be several. It may beifgp@r
general. All that the law requires is that theseai settled
purpose. This is not to say that the "propositognds to stay
where he is indefinitely; indeed his purpose, wiidtled, may
be for a limited period. Education, business arfgssion,
employment, health, family, or merely love of tHage spring
to mind as common reasons for a choice of regidade. And
there may well be many others. All that is necgssathat the
purpose of living where one does has a sufficieegrele of
continuity to be properly described as settled.”

39. There was further discussion about the immigraposition of the appellant. At p.
346 Lord Scarman said:

“It is recognised that the only relevance of thearfligration]
Act [1971] is that it established immigration cantrwhich
may give rise to relevant facts, but no more, itedaining
whether in truth a man is ordinarily resident ire tnited
Kingdom.”

At p. 348 he said:

“Both courts also agreed in attaching decisive irtgpae to
what the Divisional Court called "the immigratioiatsis” of the
students. "Immigration status,” unless it be tifaine who has
no right to be here, in which event presence in tmted

Kingdom is unlawful, means no more than the terrhsao
person's leave to enter as stamped upon his passos may
or may not be a guide to a person's intention tabdishing a
residence in this country: it certainly cannot he decisive
test, as in effect the courts below have treatedvibreover, in
the context with which these appeals are concernedpast
residence, intention or expectations for the futare not
critical: what matters is the course of living otke past three
years.”

He added at p. 349:

“The terms of an immigrant student's leave to eatel remain
here may or may not throw light on the questionwitl,

however, be of little weight when put into the lmala against
the fact of continued residence over the prescripedod -
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unless the residence is itself a breach of thedafrhis leave,
in which event his residence, being unlawful, counlat be
ordinary.”

Shahwas considered iMark v Mark[2005] UKHL 42, [2006] 1 A.C. 98 where the
issue was whether the English court had jurisdictio entertain a Nigerian wife’s
petition for divorce based upon her allegation tbla¢ was habitually resident in
England and Wales in circumstances where she hadedrthe United Kingdom with
leave but that leave had expired with the resuit e became and was at all material
times an illegal over-stayer. Baroness Hale ohRiond said:

“31. ... It is quite clear that Lord Scarman regatdhe
guestion he was answering as one of statutory artgtn. On
the meaning of 'ordinary residence' he relied ugp@nearlier
tax cases. Yetitis also quite clear that thaliggof a person's
residence is completely irrelevant for tax purposésperson
who has taxable income or assets here is liabl&ned

Kingdom tax irrespective of his immigration status.

33. It is common ground that habitual residencg @minary
residence are interchangeable conceptstki®ev Ikimi[2001]
EWCA Civ 873; [2002] Fam 72. The question is whette
word ‘lawfully’ should be implied into section 5(®f the
[Domicile and Matrimonial Proceedings] 1973 Act.sde no
reason to do so. The purpose of the 1973 Act wasdvide an
answer to the question "when is the connection witis
country of the parties and their marriage suffitierclose to
make it desirable that our courts should have gigi®on to
dissolve the marriage?" ...

36. | conclude, therefore, that residence for poepose of
section 5(2) of the 1973 Act need not be lawfuldesce. The
guestion of whether the residence is habitual factual one
which should be answered by applying the test,vddrifrom
the 1928 tax cases, laid down by Lord Scarmaexip. Nilish
Shah[1983] 2 AC 309. It is possible that the legaldf a
person's residence here might be relevant to thedbquestion
of whether that residence is 'habitual’. A peradm was on
the run after a deportation order or removal diosst might
find it hard to establish a habitual residence heBut such
cases will be rare, compared with the large numbepeople
who have remained here leading perfectly ordinargs| here
for long periods, despite having no permission ¢osd.
There will, however, be other statutory provisioimsparticular
those conferring entittement to some benefit frdm state,
where it would be proper to imply a requirementt tkfze
residence be lawful.”

The next case, of some significance in Mitting\&w, isSzoma v Secretary of State
for Work and Pensionf2005] UKHL 64, [2006] 1 A.C. 564. The single gtien
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raised on that appeal was expressed by Lord BroiwRaton-under-Heywood in
paragraph 5 of his speech to be this:

“Is a person temporarily admitted to the United gdom under
the written authority of an immigration officer puant to
paragraph 21 of Schedule 2 to the Immigration AXT11 (the
1971 Act) "lawfully present in the United Kingdomwithin the
meaning of paragraph 4 of the Schedule to the E8eieurity
(Immigration and Asylum) Consequential Amendments
Regulations 2000 .?”

As he pointed out, the appeal concerned not (beast not directly) the appellant’s
immigration status but rather his entitlement tpagticular non-contributory benefit,
income support. Lord Brown explained the appekamosition:

“9. Whilst previously the appellant had been ésdito income
support simply by virtue of his presence in the tEai
Kingdom, the 1999 Act changed that position. S&cfi15(1)

of the Act, under the heading "Exclusion from Betséf

provided that no one is entitled to income suppad a number
of other specified security benefits "while he iparson to
whom this section applies." Subsection (3) prowittet "This
section applies to a person subject to immigratommtrol

unless he falls within such category or descriptimmsatisfies
such conditions, as may be prescribed." Subsec{@n
provides:

“A person subject to immigration control' meangexrson
who is not a national of an EEA state and who +€gllires
leave to enter or remain in the United Kingdom dogs not
haveit...”

10. The 2000 Regulations prescribe those who,upnitsto
section 115 (3), are not excluded from specifiedhelies

notwithstanding that they are subject to immigmatmontrol.

The various categories are described in Part hefSchedule
to the Regulations and it is paragraph 4 whichriscal for

present purposes:

"A person who is a national of a state which haied the
European Convention on Social and Medical Assigtanc
(done in Paris on 11 December 1953) [ECSMA] oraest
which has ratified the Council of Europe Social Gé&a
[CESC] (signed in Turin on 18 October 1961) and vio
lawfully present in the United Kingdom."”

Mr Szoma was a Polish national from the Roma conityuvho claimed asylum on
arrival and was temporarily admitted and remainadeu successive authorisations
until eventually, and after he had been refusetuasyhe was granted indefinite leave
to remain. His “straightforward case” was thatidgrthe years in question he had
received the immigration officer's “written authiyti to be “at large in the United



Kingdom” and accordingly, there being no suggestiwat he had failed to comply
with such restrictions as had been imposed upon hariully satisfied the condition
that he was “lawfully present” here. As Lord Brogaud at paragraph 14:

“Undoubtedly he was present, such presence beirguant to
the written authority of an immigration officer ewgsly
provided for by the legislation; and he had comexitino
breach of the law. Small wonder that the IND's |&syPolicy
Instructions provide that "applicants who have begeanted
temporary admission ... are lawfully present in thaeitéd
Kingdom, provided they adhere to the conditionsicitéd to
the grant of temporary admission™.”

43. The Secretary of State advanced two counter-argieméie main argument was that
the phrase “lawfully present” in paragraph 4 of 8ahedule had to be read as a whole
and that lawful presence for this purpose is austgained only by having lawfully
entered the United Kingdom with leave to enter (Aading subsequently remained
within the terms of that leave). It was submittedt not having been granted leave to
enter, the appellant accordingly lacked the reguinemigration status and was not
entitled to be regarded as being lawfully presehhe Secretary of State’s fallback
argument was that section 11(1) of the 1971 Actekhim not to have entered the
United Kingdom, and not having entered, he mustdmmed not to be present either.

44.  Dealing first with the latter argument, Lord Browwald:

“25. ... In my opinion, however, section 11's pwgads not to
safeguard the person admitted from prosecutionufdawful

entry but rather to exclude him from the rightsgarticular the
right to seek an extension of leave) given to thgrsated leave
to enter. Even assuming that section 11's deerneeentry
"for purposes of this Act" would otherwise be cdpabf

affecting the construction of the 1999 Act and th@00

Regulations (as legislatiom pari materig, it would in my
judgment be quite wrong to carry the fiction beyoitsd

originally intended purpose so as to deem a persofact

lawfully here not to be here at all.”

45.  Having rejected that argument, Lord Brown returteethe first way the case was put
saying:

“26. To my mind the only way the respondent caudceed in
these proceedings would be to make good his cgereent,
that the word "lawfully" in this context means motiean
merely not unlawfully; rather it should be undecstoto
connote the requirement for some positive legalegmidning.

28. | would reject this argument. There is to mind no
possible reason why paragraph 4 should be constased
requiring more by way of positive legal authorieatifor
someone's presence in the United Kingdom tharthlestare at
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large here pursuant to the express written authaft an
immigration officer provided for by statute.”

Lord Brown went on to add, obiter, that he accepbed the benefits provided for by
the 2000 regulations went further than was stricdguired to meet the United
Kingdom’s international obligations under ECSMA a@HSC, saying:

“29. ... For one thing those treaties make a dison (not
recognised in our law) between lawful presence kveful
residence, certain benefits having to be made abailonly to
those lawfully resident in the state.”

Szomawas referred to and distinguishedAhdirahman v Secretary of State for Work
and Pensiong2007] EWCA Civ 675, [2008] 1 W.L.R. 254. That easoncerned
claims for various benefits including income suppdrousing benefit and state
pension credits payable to those habitually residenthe United Kingdom, the
relevant regulations excluding persons from abraé do not have the right to
reside here. My Lord, Lloyd L.J., held:

“19. It seems to me plain that UK law makes aimuitsion
between a right to reside, which is conferred amtyBritish
citizens, certain Commonwealth citizens, qualifetsons as
defined by the Immigration (European Economic Area)
Regulations 2000 and the various additional categor
mentioned in the definition of "persons from abrbadch as
refugees, those with indefinite leave to remain #muse to
whom exceptional leave to remain has been grantethe one
hand, and any lesser status, in particular thatamfEEA
national who is in this country having entered lallyf has
committed no breach of immigration law, but is aagualified
person and therefore does not enjoy the benefegilation 14
which confers a "right to reside". Logically, i &EA national
has to be a qualified person to have conferred iypmna right
to reside, it is not a proper reading of a refeeetw "right to
reside” under UK law to extend it to an EEA natiowho is
not a qualified person.

25. ... it seems to me that the Appellants, thoumhfully
present in this country, did not have a right ide, under UK
law, at the time relevant to the present appeasatlse they
were not qualified persons.”

Dealing withSzomany Lord said:

“38. | note that, at paragraph 29 of his speechzoma’s case,
Lord Brown spoke of the distinction made in the @amtion
between lawful presence and lawful residence asgbea
distinction "not recognised in our law". He didtrizave to
consider the distinction between a right to resae lawful



presence without any such right, a distinction \Whptainly is
made by the 2000 regulations.”

Counsel’'s submissions on the first two issues

48.

49.

50.

Miss Elisabeth Laing Q.C. submits on behalf of ecretary of State, that, to
summarise her argument, (1) because a failed asggker is liable to removal, his
presence in the United Kingdom is so legally priecer that he is incapable of having
the settled purpose whi@hahshows is necessary; (2) alternatively she subimaisa
positive right to reside, such as leave to entereorain for a relevant purpose, is an
essential component of ordinary residence. Thdsehvave entered clandestinely can
certainly never be said to be ordinarily residesreh (3) Lawful presence which was
the matter under consideration$zomas distinct from lawful residence and the two
different concepts should not be elided.

Mr Nigel Giffin Q.C., for the respondent YA, sulisiithat a person who claims
asylum can claim to have voluntarily adopted andabi@ this country as part of the
regular order of his life for the time being andhiere for the settled purpose of
claiming asylum. Whilst his claim is pending hexcaeet all the requirements of the
Shahtest for ordinary residence. He does not ceadeetordinarily resident here
simply because his claim for asylum has failed.di@ary residence will continue
until he ceases to have his abode here (or atUedisthe is detained for the purposes
of his removal); his settled purpose may contirubd to stay here as long as he can.
In any event, many like the respondent simply catr@oremoved for one reason or
another. He submits that if an in-country asyleaker is permitted to be at large in
the United Kingdom by virtue of the official acken under statutory authority, then
it is impossible to regard that individual as fagjiwithin the public policy concerns
identified by Lord Scarman iBhah His presence cannot be regarded as something
unlawful when it has been officially recognised aadularised in this way. The fact
that, whilst the asylum claim is pending, it wout® a breach of the United
Kingdom’s international obligations to deport thadlividual, merely reinforces the
point. Once the in-country asylum seeker has bepwen temporary
admission/release under paragraph 21 of Schedideh® 1971 Act, his earlier entry
contrary to section 3(1) of the Act in enteringvaitit leave becomes a mere historic
fact.

Because the asylum seeker is granted temporarysammirelease from detention
under paragraph 21, he is permitted not only tpresent but to reside here and until
that permission is revoked and the power to det@in exercised, he is lawfully
resident here.

Analysis

51.

It is common groundShah provides the test to apply. For my part | can see
considerable force in Mr Giffin’'s submissions. tarly in the case of the at-port
claimant for asylum, he will have arrived here wvaarily and when granted
temporary admission, he voluntarily takes up rastdein the United Kingdom. His
purpose is to gain refuge here from the persecutealleges he has suffered or is at
risk of suffering abroad. His purpose, while sstfimay perforce be for a limited
period for he is liable to be returned if his claiails, just as the students $hah
would be liable to return home once their coursestoidy has ended. As Lord
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54.

55.

56.

Scarman said (se&§] above), “All that is necessary is that the s of living
where one does has a sufficient degree of conyiroitbe properly described as
settled.” The precarious nature of his stay maynmatter because, again drawing on
Lord Scarman’s observations in the above citatibseems to be the mind of the
proposituswhich is important in determining whether he cdow the necessary
degree of settled purpose.

If he has acquired ordinary residence whilst hetsv@ften, as we know, for a long
time) for a final decision on his claim for asyluthen | again find it difficult to
disagree with Mr Giffin’s next submission that &jen of the asylum claim cannot
alter the state of affairs — ordinary residence hictv is, after all, “ultimately a
guestion of fact”. He remains living where he waasl his intention is to stay there as
long as he can. If he cannot be sent back, thdtlde here for a long time. | can see
the force of the argument that, at least until fi@letained for removal, his earlier
established ordinary residence (assuming it has bstablished) will continue after
the asylum claim is rejected.

Whilst | am attracted by those submissions, | domeed to come to a concluded
view. The crucial aspect of tHghahtest in our case is the “important exception,
namely that if his presence in the country is ufildwfor example in breach of the
immigration laws, he cannot rely on his unlawfusidence as constituting ordinary
residence.” Lord Scarman seems to me to give easans for this: first, the express
provision to this effect in section 33(2) of thetAaf 1971 (seed7] above); and
secondly, the principle of public policy that tpeoposituscannot profit from his
unlawful act. As the students Bhahwere not in breach of the immigration laws,
these observations are obiter, but, nonethelessyinudgment, they command the
highest respect.

| do not overlookMark v Markwhere the fact that the wife was in breach of they
for immigration control and was an illegal overygadid not prevent her asserting
here habitual residence in this country for theppse of establishing the divorce
court’s jurisdiction. As Baroness Hale emphasisidis a matter of statutory
construction and where entitlement to some berfein the state depends on
ordinary residence, then it would be proper to yrmplrequirement that the residence
be lawful, (see40] above).

Here the statute in need of construction is the620BS Act. As set out a8 above,
the Secretary of State’s duty prescribed by sectias to continue the promotion in
England of a comprehensive health service designeskcure improvement in the
health “of the people of England”. Note that ittie peopleof England, not the
peoplein England, which suggests that the beneficiariehisfftee health service are
to be those with some link to England so as tod¢ gnd parcel of the fabric of the
place. It connotes a legitimate connection witl ¢ountry. The exclusion from this
free service of non-residents and the right comtktry section 175 to charge such
persons as are not ordinarily resident reinforées motion of segregation between
them and us. This strongly suggests that, asea theé benefits were not intended by
Parliament to be bestowed on those who ought no toere.

It is, therefore, to the system for immigration tohthat one turns to see who should
and who should not be here. Only British and Comealth citizens have a right of
abode. Entry is forbidden without leave. Entrythout leave is an offence. In-
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country applicants for asylum will have committédttoffence. The at-port applicant
for asylum is deemed by virtue of section 11 ndtdawe entered the United Kingdom
“so long as he remains in such area (if any) atpibreé as may be approved for this
purpose by an immigration officer”. The in-counaigplicant is likewise deemed not
to have entered so long as he is detained or tarmjyoadmitted or released while
liable to detention under the powers conferred tlyeHule 2 to the Act. However, as
Szomadecided (seedld] above) this fiction must not be carried beyasdoriginally
intended purpose of excluding these persons frgimgsithey would otherwise have
had they been granted leave to enter. One simguiyat pretend that the failed
asylum seekers have not been living here: wheeshelge they been residing?

That leaves open, however, the status of thosedrmly admitted or released while
liable to detention under the powers conferred tlyeSule 2. They are here under the
auspices of paragraph 21 and its effect looms lardhis appeal. Miss Laing gave
this explanation to Lloyd-Jones J.R(on the application of AW) v Croydon London
Borough Counci[2005] EWHC 2950 Admin, [2006] LGR 159 at [18].

“A person arriving in the United Kingdom who clairasylum
at the port of arrival is normally temporarily adted to the
United Kingdom. Accordingly, for the purposes ofi& of and
para 7 of Sch. 3 to the 2002 Act, he is deemedtmdtave
entered the United Kingdom, by virtue of s. 11(L}Yre 1971
Act. If the application for asylum is unsuccessteimporary
admission is not discontinued at that point nor ésscontinued
when removal directions are set. |If the persordetained
pending removal, temporary admission ceases apthat. ....
Consequently, a person who claims asylum at thet pofi
arrival in the United Kingdom, who is granted temgry
admission and whose claim for asylum is later deiteed
against him will not, at that point, without moree in the
United Kingdom in breach of the immigration lawsthvim the
meaning of para 7(a). By contrast, a person wiwodpplied
for asylum only after entering the United Kingdosnlikely to
be a person who is in the United Kingdom in breathhe
immigration laws within the meaning of para 7(a)For
example, a person who has entered the United Kmgdo
unlawfully and has later applied for asylum willrnally be
given temporary release. He will be a person m lthnited
Kingdom in breach of the immigration laws withiretmeaning
of para 7(a). In particular he will not be entitl® invoke the
deeming provision in section 11(1) of the 1971 Betause he
has otherwise entered the United Kingdom.”

It is clear from that citation that the case coneerfailed asylum seekers requesting
support from local authorities so it is not dirgatlevant here.

There is a small difference of opinion between c@liover the way things operate in
practice, but | do not wish to take too much tinweroit because it may not much
matter. Paragraph 21 applies to a person liablele@ntion or detained under
paragraphs 16(1), (1A) or (2). Paragraph 16(19gwal for the detention of those
required to submit to examination under paragrapmaghely those who have arrived
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in the United Kingdom by ship or aircraft, the posp of the examination being to
determine their right to enter. So that clearlyars the at-port claimant. Paragraph
16(1A) is not material for our purposes. Paragraép(2) allows for the detention of a
person if there are reasonable grounds for susgetttat he is someone in respect of
whom directions may be given for his removal. Thatuld cover the in-country
applicant who skips across the border one way othan and evades all questions at
the point of entry. He may be detained pending@asibn whether or not to give such
directions, or pending his removal in pursuanceush directions. What is not clear
is whether or not he is actually detained whenresgnts himself and claims asylum,
or whether he is (perhaps informally and technycalcorrectly) treated like an at-
port claimant and so treated as only being liablddtention pending questions. The
experience of Mr Giffin and some of his colleagigethat temporary admission, not
release from detention, is in fact granted to saichn-country applicant. As | say,
this may not much matter. What is more importamieed probably crucial, is to
determine their “status” once they are temporadigmitted or released from
detention.

Paragraph 21(2) must, therefore, be the focusteht@n. The opening words are
important — “so long as a persoraislarge’ — he shall be subject to such restrictions
as to residence etc as may be imposed by the iratidgrofficer. So he is not free to
come and go as he chooses. He may be at libextyarge — but he is like a man on
bail. InR (Khadi) v Secretary of Stat®r the Home Departmef2005] UKHL 39,
[2006] 1 A.C. 207 Lord Brown of Eaton-under-Heywosgoke at paragraph 32 of
“the ameliorating possibilityof his temporary admission in lieu of detentiondiag]
under paragraph 21", my emphasis being added. dgites the flavour. Whilst he is
at large he is liable to restrictions e.g. as ®rksidence, and he is subject to further
detention. He is at liberty by virtue of an indethge granted to him by the
immigration authorities. The purpose of such mdyeing shown to him is obvious:
to detain him for the long time it takes to processlaim for asylum would be
unconscionable.

That being his position, can he fairly be saiddtabklish his ordinary residence whilst
in that state of limbo? In my judgment, whetheri©@n at-port applicant or an in-
country applicant, he cannot. Inland Revenue Commissioners v Lysgdi®28]
A.C. 234, 243 Viscount Sumner said:

“I think the converse to ‘ordinarily’ is ‘extraondgrily’ and that
part of the regular order of a man’s life, adoptetlintarily and

(A1)

for settled purposes, is not ‘extraordinary’.

In an observation ishahendorsed by Lord Scarman, Lord Denning M.R. saithé
Court of Appeal that:

“The words ‘ordinarily resident’ mean that the persmust be
habitually and normally resident here ...”

The words are to be given their ordinary meaningsylum seekers are clearly
resident here but is the manner in which they teoggiired and enjoy that residence
ordinary or extraordinary? Normal or abnormal? r§vhey detained, then no-one
would suggest they were ordinarily resident in git@ce of their detention. While
they are here under sufferance pending investigatiaheir claim they are not, in my
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judgment, ordinarily resident here. Residence tacg and favour is not ordinary.
The words must take some flavour from the purpdsbeostatute under consideration
and, as | have set out above, the purpose of thieridé Health Act is to provide a
service for the peoplef England and that does not include those who oughtonbe
here. Failed asylum seekers ought not to be hEney should never have come here
in the first place and after their claims have lfjpaeen dismissed they are only here
until arrangements can be made to secure theimmretuen if, in some cases, like the
unfortunate YA, that return may be a long way off.

Whereas exceptions affording free medical treatnaet made under regulation
4(1)(c) of the Charges to Overseas Visitors Reguiatfor those accepted as refugees
and those whose claims for asylum have not yet beally determined, no exception
is made for failed asylum seekers. The publicgyotionsiderations which inform
Lord Scarman’s exception militate against theingeallowed to claim the benefits of
a free national health service. The result maynost unfortunate for those in ill-
health like YA for they may now be at the mercytlué hospitals’ discretion whether
to treat them or not.

The second issue: lawful residence

63.

64.

65.

66.

The second issue relates to the ability of a fadsglum seeker to bring himself
within regulation 4(1)(b) as someone who lasfully residedn the United Kingdom
for a period of not less than one year immedigbegceding the time when the health
services are provided for him. What constituteguaresidence?

We are bound byszomato accept that a person temporarily admitted uriber
written authority of an immigration officer pursuato paragraph 21 is lawfully
present in the United Kingdom, at least for theppses of enjoying the benefits
provided by the European Convention on Social amdlibal Assistance (ECSMA).
Being present pursuant to the written authorityanfimmigration authority, it was
“small wonder that he should be treated as lawfpligsent”: see paragraph 14 of
Lord Brown’s speech set out atZ] above. | respectfully agree with that but also
however, with my Lord’s, Lloyd L.J.’s, view thatdfe is a distinction between those
who may be lawfully present in this country andsthevho have a right to reside here.
As he pointed out irAbdirahman(see fi7] above) the right to reside is conferred
upon a limited number of people.

Miss Laing is correct to submit that the conceptdawful presence and lawful
residence should not be elided and that is the emexle by Mr Giffin. One resides
here lawfully when one has the right to do so. iddulgence is granted to a claimant
for asylum, not a right, and in this context theravdawful” means more than merely
not unlawful but should be understood to connogerdquirement of a positive legal
underpinning. Being here by grace and favour does create that necessary
foundation. The underlying purpose of the Act advave already analysed it
reinforces that conclusion. “Lawful” in this cortaneans having leave to enter. It
follows that | do not regar8zomaand Shahto be in conflict: they deal with quite
different concepts.

| fully appreciate that these conclusions precliadled asylums seekers from seeking
free medical help when many will need it. Thatdedo the third issue, namely the



discretion of the hospitals to treat without chaoyeto withhold treatment without
payment for it.

The third issue: what discretion does a Nationalalte Service Trust have to withhold
treatment or to provide treatment for a failed asylseeker?

67.

68.

69.

70.

71.

Both parties appeal against the judge’s decliniogrule on the issue of what
discretion there was to provide or to withhold tneent. The appellant seeks a
declaration that a health body does have a discrdt withhold National Health

Service hospital treatment from a patient not adin resident in the United

Kingdom who refuses or who cannot pay for it.

The respondent by his cross-appeal seeks declasatiat the Guidance is unlawful
in so far as

“4. It fails to make clear that urgent treatmergymmot in any
circumstances be withheld altogether by reason failare to
pay for such treatment.

5. It suggests that NHS Trusts are in certainuonstances
entitled to withhold treatment in respect of pessubject to
charging who have not paid or made arrangemenisaigment,
even where such persons are unable to pay for tseatment
and are currently unable to return to their counfrgrigin.”

It is necessary first to examine the statutory @mioms and then the Guidance.
Section 1 of the 2006 NHS Act imposes a target.dutiiat was made clear R v
North and East Devon Health Authoritgx parte Coughlaf2001] Q.B. 213 where
Lord Woolf M.R. analysed the Act and held in paegirs 22-26 that section 1(1)
does not place a duty on the Secretary of Stajgrdeide a comprehensive health
service: his duty is “to continue to promote” schervice. His duty under section 3
is subject to the qualification that his obligatienlimited to providing the services
identified to the extent that he considers thay dr@necessaryo meetall reasonable
requirements He does not automatically have to meet all gguirements and in
certain circumstances he can exercise his judgraedt legitimately decline to
provide them. In exercising that judgment he ititled to take into account the
resources available to him and the demands on tiesserces.

Section 175 of the Act permits charges to be madanaexception to the general rule
in section 1(3) that the services are to be pralidee of charge. Section 175 says
nothing about whether or not it is permissiblerat in circumstances where those
charges will not or cannot be paid.

The extent of the discretion was examinedRinm Hammersmith Hospitals NHS Trust
ex p. Reffell(2001) 4 CCLR 159. The Court of Appeal held thhahaugh the
Guidance (paragraph 5.4) suggested that depositddshe sought there was nothing
which actually compelled the Hammersmith Hospitatéek payments in advance or
seek undertakings or deposits. Waller L.J. said:

“25. ... If the Hammersmith are required to chawmyel
recover, it must by clear implication be within ithpower to
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seek deposits, as they did, prior to the treatmand that it
must be within their power to do so even during the
continuation of the treatment. It follows, in miew that the
Hammersmith could treat without seeking paymentsdvance
but it has a discretion as to whether it shouldalo

34. It may well be that if circumstances were tredtisal to
treat was going to lead inevitably to an emergeti@at the
Hammersmith was going to have to meet free of @hatige
Hammersmith could well in its discretion say, botim

humanitarian grounds and on the basis that to seek save
expense later, that treatment should be given withsistence
on the deposit or advance payment.”

Simon Brown L.J. held:

“42. ... the hospital Trust, is statutorily bound,the light of
the applicant's immigration status as an oversesd®nwithin

the meaning of the regulations, to exercise a eisnr whether
or not to treat him, given that he can neither peay, give any
realistic assurance of payment for such treatment.”

It would seem, therefore, that under the statusmtyeme the hospital is required to
charge overseas visitors but it does have a disorétcan exercise: the hospital can
choose to treat or it can choose not to treat thds® cannot or will not pay. The
Secretary of State accepts and seeks a declatati@inforce the discretion to treat
for example those in immediate need. The respdratmepts that at the extreme end
of the spectrum, if the hospital is faced with aaltley overseas visitor who has no
urgent need for treatment and could at any time&rmeétome and be treated there, then
it would clearly not be very sensible if (faced hvé refusal to pay charges) the Trust
have to provide the treatment and then to try tsyoel the individual in their home
jurisdiction. In that instance the hospital coldditimately conclude that it was not
necessary to provide services for that particuirept. The group of failed asylum
seekers here are at the other end of the specheimy unable to pay and not being
able to return home.

As for the Guidance, the issue is whether this @juié is sufficiently clear and
unambiguous in the advice it gives to help decidetiver to treat or not to treat an
individual who, although chargeable in principleed not in fact have the resources
to pay for that treatment and who reasonably reguio be treated in the United
Kingdom rather than returning to his country ofgari for such treatment, either
because he is not currently in a position to retirmll, or because there is such a
sufficiently pressing need for the treatment tiatré would be significant detriment
to his health if that treatment had to wait hivéla

The Guidance divides treatment into three categori@he first is “immediately
necessary treatment”, referred to at paragraptb@ Xurther defined in paragraph 9
which makes it clear:
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“trusts need to treat patients in need of immetiatecessary
care regardless of their ability to pay. This nimy because
their condition is life-threatening, or becausédéatment is not
given immediately it will become life-threateningy, because
permanent serious damage will be caused by any dela
Where immediately necessary treatment takes pladetlae

Trust knows that payment is unlikely, treatment udtiobe

limited to that which is clinically necessary toabte the
patient to return to their own country. This slibnbt normally
include routine treatment unless it is necessapreéwent a life-
threatening situation. Any charge for such treatnvall stand,

but if it proves to be irrecoverable, then it slibble written

off.”

This is clear enough in so far as it advises tlaitamn treatment should be given
irrespective of the ability to pay for it but itakees unclear what, if any, investigation
should be made as to when the patient is likehgtorn to his own country so as to be
able to decide what limits should be placed ortrtbatment.

The second category is “urgent treatment” which tisatment which is not

immediately necessary but cannot wait until thegpatreturns home. The advice that
is given by the Guidance is that when the patisnthargeable the Trust should
“wherever possible” seek deposits equivalent to dstimated full cost of the

treatment in advance of providing any treatmenthe Pproblem here is that the
Guidance is silent on what should happen when iat possible to provide that
deposit. No help is given in the case of those whonot return home before the
treatment does become necessary. What is to happkae patient who cannot wait?
In those respects the guidance is not clear ananbigaious and in so far as it
purports to be dealing with a category of patidike those before us, the failed
asylum seekers who cannot be returned, it is sagiouisleading.

As for non-urgent treatment, namely “routine elestireatment which could in fact
wait until the patient returned home”, the adviceeg is that where the patient is
chargeable, the Trust should not initiate treatny@oicesses (even by putting the
patient on a waiting list) until a full deposit hasen obtained. The assumption has to
be that the patient can return home before thafimeielective treatment becomes
necessary. Again, it is not clear what should dweedfor those who have no prospect
of returning within a medically acceptable timehefe is no suggestion that it may be
necessary to treat in those circumstances or ekah it may be necessary to
investigate the likelihood and length of any undey. Once again the Guidance is
not clear enough.

My conclusion is that it is implicit in the Guidamdhat there is a discretion to
withhold treatment but there is also discretioratiow treatment to be given when
there is no prospect of paying for it. How thasadetion is to be exercised may
depend on how long the failed asylum seeker withai at large and the plight of
those who cannot return should be identified atadified in the Guidance.

Miss Laing concedes on the Secretary of State’salbahat if the Guidance is
materially unclear or misleading, then the Coudwdtt say so. | would now leave it
to the parties to put further submissions to therCm writing as to the nature of the



relief on the appeal and the cross-appeal whichldhiollow from the conclusions to
which | have been driven.

Conclusions

79. The Secretary of State’s appeal will succeed onfiteeand second issues and, for
what it may be worth, against the judge’s refusalatknowledge that there is a
discretion to withhold treatment but the cross-appe also successful. The order
will be drawn after further submissions in writihgve been received from counsel.

Lord Justice Lloyd:
80. | agree.
Lord Justice Rimer:

81. lalso agree.



