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PRELIMINARY

1. These observations are submitted by the OfficehefWnited Nations High
Commissioner for Refugees (UNHCR’) in relationth® orders for reference
made by the Court of Appeal of England and Waleshan case oN.S. v
Secretary of State for the Home Departm@®10] EWCA Civ 990 and by
the High Court of Ireland in the case BLE. and Others v the Refugee
Applications Commissioner and the Minister for &est Equality and Law
Reform (Record No. 2010/131 JR)By order of 9 November 2010, the
President of the Court of Justice of the EuropearoitJ decided to join the
examination of the two cases C-411/10 and C-498il.Ghe purposes of the

written procedure.

! This submission does not constitute a waiver, @sgor implied, of any privilege or immunity which
UNHCR and its staff enjoys under applicable intdoml legal instruments and recognized principles
of international law.



2. UNHCR has been entrusted by the UN General Assewiltiythe mandate to
provide international protection to refugees amgether with Governments,
to seek solutions to the problems of refuge@aragraph 8 of its Statute
confers responsibility upon UNHCR to supervise theplication of
international conventions for the protection ofugdes, and Article 35 of the
1951 Convention relating to the Status of Refugéhe 1951 Convention®)
obliges States Parties to cooperate with UNHCR hea éxercise of its

functions.

3. UNHCR'’s supervisory responsibility has been refidctn European Union
law, including by way of reference to the 1951 Gamiion in Article 78 of the
Treaty on the Functioning of the European UnionFED’), as well as in
Declaration 17 to the Treaty of Amsterdam, whichovmles that
“consultations shall be established with the Unitétations High
Commissioner for Refugees (...) on matters relatimgasylum policY
Furthermore, the supervisory responsibility of UNRICs specifically
articulated in Article 21.1(c) of Council Directiv&005/85/EC on Minimum
Standards on Procedures in Member States for @Gra@ind Withdrawing

Refugee Status (‘the Procedures Directive’).

4, In supervising the application of the 1951 Conwamtihroughout the world
for 60 years, a Convention widely recognised, iad&x by this Court, asthe
cornerstone of the international legal regime fbe tprotection of refugegs
UNHCR has developed unique expertise on asylunessssuch expertise has

been acknowledged in the context of the Union'duasyacqui$ and beyond,

2 UN General AssemblyBtatute of the Office of the United Nations HighmBassioner for Refugees

14 December 1950, A/IRES/428(V) including introdugtoote (provided as Annex 1).

3 UN General Assembl\Gonvention Relating to the Status of Refug28sluly 1951, United Nations,
Treaty Series, vol. 189, p. 137 (provided as An2lex

* Council of the European UnioGouncil Directive 2005/85/EC of 1 December 2005Minimum
Standards on Procedures in Member States for Gngraind Withdrawing Refugee Staf@605] OJ L
326/13. Article 21(c) in particular obliges Memlgtates to allow UNHCR “to present its views, in the
exercise of its supervisory responsibilities undeticle 35 of the Geneva Convention, to any
competent authorities regarding individual applmas for asylum at any stage of the procedure”

® Cases C-175/08; C-176/08; C-178/08 and C 178@a&hadin Abdulla and Others v. Bundesrepublik
Dutschland[2010] (not yet reported) para 52; Joined Casé&¥ /09 and C-101/0%ermany v. B and
D [2010] (not yet reported) para 77.

® The ‘Union’s asylumacquis refers to the accumulated legislation, legal aetsd court decisions
which constitute the body of European Union asylam. In this regard, seRecital 10 of Regulation
439/2010 of 19 May 2010 establishing the Europeagluin Support Office [2010] OJ L 132/11;



including in the pronouncements of the EuropeanrCofi Human Rights
(‘ECtHR’), which has highlighted the reliability drobjectivity of UNHCR in
this field, not least because of its long-stangingsence and mandate-related
activities in countries and regions of origin anahsit of refugees, as well as
in asylum countrieé. This includes EU Member States, and notably of

relevance for the present case, Greece.
THE CONTEXT OF THE REFERENCES

5. These questions have been referred to the Cotireinontext of UK and Irish
national proceedings. The UK proceedings concegnrimsfer of an Afghan
asylum-seeker to Greece under Council Regulatio@) (Blo 343/2003
establishing the criteria and mechanisms for deteimg the Member State
responsible for examining an asylum applicationged in one of the Member
States by a third-country nationdlthe Dublin Il Regulation’). The Irish
proceedings concern the transfer to Greece unéebtiblin 11 Regulation of

five asylum-seekers, from Afghanistan, Iran andehil.

6. In the exercise of its mandate, UNHCR has activaebnitored the asylum
situation in Greece for many years and has isseegral papers containing its
findings and views on the conditions in and thegfar of asylum-seekers to
that State.

7. In its Observations on Greece as a country of asylpuablished in December
20092 UNHCR reported widespread and severe shortcoriimghe Greek
asylum system. UNHCR continues to monitor the sibnain Greece closely
through its office there and is of the view thatjonaystemic failures have not
yet been remedied. UNHCR made submissions in #s ©f M.S.S. v

Recital 15 ofCouncil Directive 2004/83/EC on minimum standamisthe qualification and status of
third-country nationals as refugees or as persohs wtherwise need international protection and the
content of the protection grantd@004] OJ L 304/12. See also the opinion of Adwedaeneral
Sharpston in Case C-31/08lawras Bolbol v Bevandorlasi és Allampolgarsagi afal, (not yet
reported) recognizing the persuasive force of UNMC®atements (para. 16); and the references
to/quotations of UNHCR's positions in the opiniohAzlvocate-General Mazak in Cases C-175/08, C-
176/08, C-178/08 and C-179/08ydin Salahadin Abdulla and others v Bundesrepubgkitschland
(not yet reported) para. 20; and Advocate-GeneogirBs Maduro in Case C-465/Mgki Elgafaji
and Noor Elgafaji v Staatssecretaris van Justjig@09] ECR 1-921, (para. 27), which also recognise
UNHCR's expertise.
;ECtHR K.R.S.v. United KingdomAppl. No. 32733/08, 2 December 2008, p. 12. (AnBE

Annex 4



Belgium and Greecbkefore the ECtHR, including on the factual sitoatin
Greece, many of which are recorded in the Courtidgient, which
acknowledges notably the “deficiencies of the asyprocedure® UNHCR'’s
most recent observations on the situation are ath&eretd® The ongoing

problems can be summarised as follows:

a) The asylum procedures which have operated up tbegening of 2011
were seriously deficient, with poor quality decisoobserved in a large
proportion of first instance cases. Significantrigais precluded access to
the means to register or re-register a claim amdquural safeguards,

such as legal assistance, were missing.

b) Since early January 2011, a gradual process ofemmghtation has
begun for new transitional procedures which aim ingprove the
functioning of the asylum system until a new asylservice and
procedure is established and becomes operatibihile it is difficult
to assess the effectiveness of the transitionahgaments after only a
few weeks, UNHCR considers that significant protdeane likely to
remain for asylum-seekers in securing fair andceffit assessment of
and decisions on their claims. This is becausehefpersistent lack of
resources and adequately trained decision makingsopeel,

professional and accurate interpretation and adodsgal assistance.

c) Overall protection rates remain extremely low. P02, less than one
percent of cases decided at first instance, i.@hbyPolice Directorates,
were granted refugee status or subsidiary protectibis figure diverges
fundamentally from practice at first instance ihetEU Member States
receiving large numbers of claims (France, UK, Gemyn Sweden and

Italy) where the average protection rate at fmstance was 25.5 per cent

® ECtHR,M.S.S. v. Belgium and Greecidgment (Grand Chamber), Appl. N0696/0921 January

2011 (Annex 5); Se8ubmission by the Office of the United Nations Higimmissioner for Refugees

in the case of M.S.S. v. Belgium and Gredoee 2010 (Annex 6)JNHCR’s oral intervention in MSS

v Belgium and Greecé, September 201@&nnex 7).

19 UNHCR information note on the asylum situationGneece including for Dublin transferees, 31
January 2011 (Annex 8)

' See Annex 8, pp. 1-2, part 1a

2 See Annex 8, pp. 3-4, part 1b



d)

9)

h)

in 2009. In Greece, 2860 decisions in total weredena the first 9
months of 2010 but even among these, the recognitites were well
below EU averages. Afghans and Iragis received eptioin in

approximately 8% of cases, while the recogniticlesdor Somalis was
0%. By contrast, the five EU Member States who iveckthe highest
numbers of claims in the EU in the same period gesed 45% of
Afghans, 51% of Iragis and 70% of Somafis.

Asylum-seekers are frequently detained and detenfaxilities are
generally inadequate and severely overcrowded. iGons in some of
the facilities have been found by the ECtHR to bgrdding in violation
of Article 3 ECHR

Many asylum-seekers have no shelter or other Stgiport and live in

conditions of acute destitutidn.

Deportations to Turkey take place, under the teohghe bilateral

readmission protocol between Turkey and Grééce.

Children who seek asylum face the same obstacleslats regarding

the processing of their claims and are generadigtéd in the same way,
I.e. there are no special procedures in place actjge. Destitution and

homelessness also affect them significattly.

The concerns summarised above are equally valigdmsons returned to
Greece under the Dublin Il Regulation. They wilkdathe same risks as
others of deportation, inadequate access to asyhnocedures,

inadequate reception assistance, and in the caskildfen, inadequate

safeguards for their rights as such.

3 See Annex 8, pp. 3-4, part 1b

* ECtHR, S.D. v. GreeceAppl. No. 53541/07, 11 June 2009, (Annex 9); ERtfiabesh v. Greece
Appl. No. 8256/07, 26 November 2009, (Annex 10)tHR, A.A. v. Greece Appl. No. 12186/08, 22
July 2010, (Annex 11); ECtHRJ.S.S. v. Belgium and Gree@i January 2011, (Annex 5) para. 233;
!> See Annex 8, pp. 5-6, part 2a

' See Annex 8, p. 2 part 1a

" See Annex 8, p. 6, part 2a



8.

10.

In light of the grave concerns set out above, UNHERsiders the Greek
asylum system to fall well short of internationaldaEuropean standards
including the 1951 Convention. It advises governimeto refrain from
returning asylum-seekers to Greece and recommehds they instead
examine those cases under Article 3(2) of the Dublli Regulation (see
UNHCR's recent update on the situation in Greecef&&l January 201§,
UNHCR, Observations on Greece as a country of asylDecember 2008
and UNHCR position on the return of asylum-seekers to Gzegeder the
“Dublin Regulation”, 15 April 2008°).

Furthermore, there have been an increasing numbepmlications to the
European Court of Human Rights for interim measut@sstay Dublin
transfers to Greece under the Dublin Il Regulation.2009, there were
approximately 500 such requests from Member Staelsapproximately 65
per cent of them were granted. In 2010, some @&gdasts were made of
which about 82 per cent were granted. More sigarfily, since 1 October
2010, the Court has received some 190 requestahimh only four were
rejected, meaning that almost 98 per cent weretggarConsequently, as at
the end of January 2011, there were some 666 aatasng to Dublin
transfers to Greece pending before the European 6bHuman Rights?

There is a significant disparity in the practice Mémber States regarding
transfers to Greece under the Dublin Il RegulatiGertain Member States
have in recent months decided to suspend all g#esm$d Greece, while others
have not. Some States have decided to suspendfdinespecific categories of
asylum-seekers, such as unaccompanied children tber ovulnerable
applicants. In January 2011, notably after the BC$Hlecision inM.S.S. v.
Belgium and Greegeseveral additional States have announced thgintion
to suspend transfers, and in some cases, spdgifioaiake responsibility for

determining the claims. Higher Courts in Austrigarkce, Hungary, Italy,

'8 Annex 8, Introduction, para. 2.

9 Annex 4

20 Annex 12

2L UNHCR has intervened in the following four recéniblin Il Regulation caseb. v. France and
Greece October 2009Sharifi and Others v. Italy and Greed@ctober 2009Ahmed Ali and Others
v. The Netherlands and Greeéebruary 2010y1.S.S. v. Belgium and Greedene 2010.



Poland, Romania, Spain, and Sweden have incregsulgld against proposed
Dublin transfers to Greece, in particular but natlyowhere specific
vulnerabilities are involved. Higher courts, indlugl in Belgium, Finland,
France, Ireland, the Netherlands, Norway and the LY contrast, have
allowed them in a number of cases, especially whersuch vulnerability is
present. Thus, a significant number of Dublin Stdtave suspended transfers
to Greece as a result of government policy or assalt of rulings by the
ECtHR. As of the time of writing, while national Mwer State jurisprudence
remained divergent, it appears likely that the ne&eCtHR decision in M.S.S.
will lead national courts to decide in favour ofspansion in many relevant
pending and future cases. ($8§HCR Information Note on National Practice
in the Application of Article 3(2) of the Dublin Regulation in particular in
the context of intended transfers to Greelmuary 2011

THE GENERAL LEGAL FRAMEWORK: EU FUNDAMENTAL RIGHTS
AND THE DUBLIN Il REGULATION

11.

12.

The EU Charter of Fundamental Rights (‘the Chartextognises a series of

rights of particular relevance for asylum-seekarsuatlined below.

Respect for fundamental rights, including the rightasyluni®, was long
recognised as a general principle of EU ¥awSuch general principles
occupied the same position as Treaty provisionthénhierarchy of EU law,
and governed the validity and interpretation of oselary Community

legislation, as well as national implementing measu

22 Annex 13

% Advocate General Maduro states that the “fundaateight to asylum (...) follows from the general
principles of Community law”; Advocate General Maols Opinion in case C-465/0Keki Elgafaji
and Noor Elgafaji v Staatssecretaris van Justil809] ECR 1-921, para 21; The fact that the right
to asylum preceded the Charter is also clarifiedh®yExplanations to the Charter of Fundamental
Rights of the European Union, [2007] OJ C 303/1fictv provides that this right has been based on
Article 63 TEC.

4 C-402/05 P and C-415/0%adi v. Council of the European Union and Commissb the European
Communities, [2008] ECR [-6351, para 283. See also T. TrainiThe General Principles of EU
Law', Oxford European Community Law Series, 7 June7200



13.  This was reinforced since the coming into forcethaf Lisbon Treaty on®1
December 2009, which establishes that the legalr@eof the Charter’s

provisions is that of primary legislation withinettunion’s legal orde

14.  The content of the rights at stake in this subraissin particular the right to
asylum under Article 18 of the Charter, is furtredaborated upon in EU
secondary legislation on asylum and involves aesenf corresponding
obligations for all the Member States, including tibligation to examine the
asylum application (Article 3(1) of the Dublin llegulation) and to grant
international protection to those in need (Article8 and 18 of Council
Directive 2004/83/EMn minimum standards for the qualification and sat
of third-country nationals as refugees or as pessavho otherwise need
international protection and the content of the tpmiion granted(‘the

Qualification Directive’)).

15. Under the Dublin 1l Regulation, these obligationre @ischarged by one
Member State; the Member State which Article 3(&kignates as the
responsible State in accordance with the critegteoat in Chapter Il of the

Regulation (‘the Responsible State’).

16. It follows in the submission of UNHCR that if theelhber State responsible
under Article 3(1) cannot guarantee fundamentahtsigof the asylum-
seeker, the transferring Member State cannot lmhaliged of its obligations
under the Union’s asylumacquis vis-a-vis an asylum applicant. In such
circumstances, that Member State is obliged to @&nthe asylum
application lodged in its territory. Article 3(2J the Dublin Il Regulation -
commonly known as the “sovereignty clause” - ishat context a particular
procedural mechanism which permits and facilitabeseffective fulfilment

of the transferring Member State’s own obligatitmsards asylum-seekers.

17. The key fundamental rights at issue in this conte those enshrined in
Articles 1, 4, 18, 19(2) and 47 of the Chaffer.

% Article 6(1) Treaty on European Union, as amended.
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Article 1
18.  Article 1 of the Charter provides:

“Human dignity is inviolable. It must be respectet protected.”

19. Article 1 is a fundamental provision and the pratets contained in other

Articles of the Charter must be read in its light.

20. In the present context, Article 1 requires thataaglum-seeker has access to
adequate reception conditions in the receiving estahcluding basic
subsistence adequate to ensure respect for hurgaitydiSee the preamble of
the Council Directive 2003/9/ECaying down minimum standards for the
reception of asylum-seekefthe Reception Directive’, which provides that
this Directive “seeks to ensure full respect fomam dignity and to promote

w27,

the application of Articles 1 and 18 of the saica@ér™’; See also the Grand
Chamber judgment of the ECtHR.S.S. v. Belgium and Greéde

Article 4
21.  Article 4 of the Charter provides that:

“No one shall be subjected to torture or to inhuroadegrading treatment

or punishment.”

22.  Article 4 mirrors Article 3 of the European Convient on Human Rights and

Fundamental Freedoms (‘ECHR’) which, inter alisguiees that an asylum-

% This does not mean that other rights in the Chéespecially, Articles 2, 5, 6 and 10) would net b
relevant to the assessment of any given case.
" Council Directive 2003/9/EC laying down minimunastlards for the reception of asylum-seekers,
[2003] OJ L31/18, Recital 5.
8 See Annex 5 at para. 263. The ECtHR held asvistio
“In the light of the above and in view of the olatgpns incumbent on the Greek authorities under the
European Reception Directive (see paragraph 84egbthe Court considers that the Greek authorities
have not had due regard to the applicant's vuliléyalas an asylum seeker and must be held
responsible, because of their inaction, for theasibn in which he has found himself for several
months, living in the street, with no resourcesiceess to sanitary facilities, and without any nseain
providing for his essential needs. The Court carsidthat the applicant has been the victim of
humiliating treatment showing a lack of respect figs dignity and that this situation has, without
doubt, aroused in him feelings of fear, anguishirderiority capable of inducing desperation. It
considers that such living conditions, combinedhwihe prolonged uncertainty in which he has
remained and the total lack of any prospects ofshisation improving, have attained the level of
severity required to fall within the scope of A& of the Convention.”
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seeker is not expelled or returnedfuler) to a place where his or her rights
under this provision would be threatefiedinter alia, due to his or her

detention and living conditions in the receivingtet®

Article 18
23.  Atrticle 18 provides:

“The right to asylum shall be guaranteed with despect for the rules of the
Geneva Convention of 28 July 1951 and the Proto€@l January 1967
relating to the status of refugees and in accomlamith the Treaty on
European Union and the Treaty on the FunctioninghefEuropean Union
(hereinafter referred to as ‘the Treaties’)”

24.  Article 18 is of fundamental importance as it cosf@a right to asylum.
UNHCR notes moreover this Court’s concern thatisbaes at stake in asylum
cases relate tdatie fundamental values of the Unioh

25.  Article 18 expressly incorporates (i) the rulestioé 1951 Convention and
1967 Protocol and (ii) the requirements of the Tiesa

26. The 1951 Convention defines those to whom refutgtesshall be conferred
and establishes a number of rights and dutieshioréfugees in the receiving
country. While the 1951 Convention does not set puacedures for the
determination of refugee status as Sécfair and efficient asylum procedures
are (outside the context of large scale influx)easential element in the full
and inclusive application of the ConventinContracting States need to set

out such procedures.

2 E g. ECtHR Saadi v. Italy Appl No. 13229/03, 29 January 2008

% ECtHR,M.S.S. v. Belgium and Greed@nnex 5), para. 367.

31 Cases C-175/08; C-176/08; C-178/08 and C-179/88Jahadin Abdulla and Others v.

Bundesrepublik Dutschland[2010] (not yet reported) para 90. See also C&549/08,

Migrationsverket v Edgar Petrosian & Othd2009] ECR 1-495, paras 41 and 48.

% Articles 1C(5) 1C(6), and 9 are premised on a datgetermine refugee status; see also UNHCR
Handbookon Procedures and Criteria for Determining Refu@tatus under the 1951 Convention
and the 1967 Protocol relating to the Status ofugeésJanuary 1992 (Annex 14), para 189

3 See: UNHCR Handboosn Procedures and Criteria for Determining Refugeatus under the 1951

Convention and the 1967 Protocol relating to that@® of Refugeedanuary 1992 (Annex 14art

Two A; UNHCR, Advisory Opinion on the Extraterritaf Application of Non-Refoulement

Obligations under the 1951 Convention relating He Gtatus of Refugees and its 1967 Protocol,
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27. To turn to the requirements of the Treaties, AeticB of the Treaty on the
Functioning of the European Union (‘the TFEU’) (&ricle 63 EC Treaty) is
a starting point, and contains the following funesutal principles:

(@ The Union shall develop a common policy onwasy subsidiary
protection and temporary protection with a vievoftering appropriate
status to any third-country national requiringeinmiational protection and
ensuring compliance with the principleradn-refoulemengArt. 78(1)).

(b) The policy must be in accordance with thell@®nvention and its 1967
Protocol (Art. 78(1)).

(c) The European Parliament and the Council sttdpt measures for a
common European asylum system which will incladeniform status of
asylum, valid throughout the Union, and a unifatatus of subsidiary
protection for nationals of third countries (Af8(2)).

In addition, Article 80 of the TFEU provides thahé policies of the Union set
out in this Chapter and their implementation shalgoverned by the principle

of solidarity and fair sharing of responsibility between the Member States.”

28. The requirements of the Treaties have, pursuamtrticles 63 EC Treaty
(now Article 78 TFEU), been laid down in a seriésecondary legislative
measures which include:

a) The Dublin Il Regulation itself;

b) Council Directive 2003/9/ECQaying down minimum standards for the
reception of asylum-seekgfthe Reception Directive’);

c) The Qualification Directive; and

January 2007, para. 8 (Annex 15); UNHCR, Asylum cBsses (Fair and Efficient Asylum
Procedures), EC/GC/01/12, 31 May 2001, paras. #+hex 16). See also Executive Committee,
Conclusion No. 81 (XLVII)“General” (1997), para. (h) Annex 17); Conclusion No. 82 (Xl
“Safeguarding Asylu(1997), para. (d)(iii) (Annex 18); Conclusion N85 (XLIX), “International
Protectiof (1998), para. (q) (Annex 19); Conclusion No. 9BV), “General Conclusion on
International Protectioh(2004), para. (I) (Annex 20).



29.

30.

31.
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d) The Procedures Directive.

It is clear from the Preambles to these measursthieir purpose ignter
alia, to give effect to the right to asylum enshrined Article 18 of the
Charter. This is acknowledged in similar terms dlly these instruments.
Notably, the 18 Recital to the Dublin Il Regulation states that:

“The Regulation observes the fundamental rights pnnciples which are
acknowledged in the Charter of Fundamental Righthe European Union.
In particular, it seeks to ensure full observantéhe right to asylum granted
by Article 18.%*

Article 18 of the Charter thus provides, in comlbima with Article 3(1) of the
Dublin 1l Regulation and Articles 13 and 18 of tQealification Directive, for
an obligation on Member States to ensure that glurasseeker (i) has access
to and can enjoy a fair and efficient examinatidrhig or her asylum claim
and/or an effective remedy in the receiving stéipjs treated in accordance
with adequate reception conditions and (iii) isngea asylum in the form of
refugee status or subsidiary protection status whencriteria are met. |t
requires compliance not only with the substantivevizions of the 1951
Convention, but also with the substantive and ptoca standards contained

in the EU instruments referred to in paragraphladve.

The scope of the right protected by Article 18 gbegond protection from
refoulement® To construe Article 18 otherwise and in a narrashfon is to
fail to secure the effectivenessffet utilg of this Article. The scope of Article
18 is further evident from thieavaux préparatoire®f the Charter. Thus, for
example, theravaux show that the drafters of the Charter considensd a
rejected wording which restricted the scope of phavision to the fight to
seek asyluimhand chose the wider formulation of theight to asylum,

notwithstanding that the right to asylum was noargnteed in these terms in

3 See further, Recital (5) to the Reception DirestiRecital (10) to the Qualification Directive; and
Recital (8) to the Procedures Directive.

% For a comprehensive analysis leading to this emimh see M-T Gil-Bazo, The Charter of
Fundamental Rights of the European Union and thiet io be granted asylum in the Union’s Law
[2008], Refugee Survey Quarterlyol. 27 no. 3, pages 33-52 (Annex 21).
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any international human rights instrument applieabl the European Union,
or that the Charter was intended to be a reaffionadf existing rights rather

than a source of new on&s.

In this context, UNHCR submits that in the applicatof the Dublin I
Regulation, respect for the right to asylum recpitree Transferring State to be
satisfied of the existence and accessibility ofiractioning asylum system in
the Responsible State.

Article 19(2)

33.

34.

35.

36.

Article 19(2) provides:

“No one may be removed, expelled or extradited 8isde where there is
a serious risk that he or she would be subjectetheéodeath penalty,

torture or other inhuman or degrading treatmemgutishment.”

To consider first the 1951 Convention, it is of endhat the obligation of
Contracting States not to expel or returefduler) a person to territories
where his or her life or freedom would be threateors account of his or her
race, religion, nationality, membership of a parte social group or political
opinion is a cardinal protection principle enshdne Article 33 of this 1951

Convention. This is generally referred to as thiggation of non-refoulement

The obligation ofnonrefoulemenis also reflected in Article 3 ECHR and
the relevant ECtHR'’s case law on this shall beudised further in paragraphs
73 -79.

The Dublin Il Regulation underscores the primacy tloése international

obligations where it provides in its 1 Recital:

“With respect to the treatment of persons fallinghwm the scope of
the Regulation, Member States are bound by obdigatiunder

instruments of international law to which they arparty.”

*Ipid, at 46.

% Relevant in this context is also the obligation n@in-refoulementeflected in Article 3 of the
Convention against Torture and Other Cruel, InhumanDegrading Treatment or Punishment
(Annex 22).
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37.  The non-refoulementobligation is also referred to in Article 21 of the

Qualification Directive and Recital 2 of the DublirRegulation.

38. Importantly in the context of Dublin transfers am$pect for Charter rights,
the obligation of non-refoulementextends both to direct and indirect
refoulement® In the context of the Dublin Il Regulation, a pospd transfer
may give rise to a real risk of a breach of a Menf@ate’snon-refoulement
obligations under international and EU law eithea wirect or indirect
refoulement.

Article 47
39.  Atrticle 47 provides:

“Everyone whose rights and freedoms guaranteetiéyainv of the Union
are violated has the right to an effective remeéfote a tribunal in

compliance with the conditions laid down in thidigle.

Everyone is entitled to a fair and public hearinghw a reasonable time
by an independent and impartial tribunal previowstyablished by law.
Everyone shall have the possibility of being ad¥jsdefended and

represented.

Legal aid shall be made available to those who $arfkcient resources in

so far as such aid is necessary to ensure effemtivess to justice.”

40. This requires that an asylum claimant whose rightder the Charter are
violated must be afforded an effective remédy.

3 ECtHR, T.I. v UK, Appl. No. 43844/98, 4 February 2000, [2000] INPR1 (Annex 23); ECtHR,
Abdolkhani and Karimnia v. Turkepppl. No 30471/08, 22 September 2009, paras.BfA&nex 24).

39 The right to such protection is one of the genpraiciples of law stemming from the constitutional
traditions common to the Member States and endghrimeArticles 6 and 13 of the ECHR; Case C—
50/00,Union de Pequenos Agricultores v Council of thedpeian Uniorf2002] ECR 1-6677 para 39.
See also Case C-19/08jgrationsverket v Edgar Petrosian & Othg2009] ECR 1-495, paras 41 and
48. See also UN High Commissioner for RefugeédHCR Statement on the right to an effective
remedy in relation to accelerated asylum procedu?dsMay 2010 (Annex 25).



16

UNHCR’s EVIDENCE CONCERNING COMPLIANCE WITH THESE
RIGHTS BY GREECE

41. UNHCR'’s research and evidence indicates that tlwefundamental rights
are currently being infringed on a widespread bhgissreece. In particular,

as explained above, these concerns relate to:
a) Deficient asylum procedures and access to thosguoes in practice;
b) Overall protection rates which are very low;

c) The widespread detention of asylum-seekers and itlaelequate
detention conditions, which have been found to égrading in several

facilities™:

d) Inadequate reception conditions, which have alsmbeund degrading
in certain instancd$§ and the fact that many asylum-seekers outside

detention live in conditions of destitution;
e) The risk of expulsions to Turkey of people with feiciion needs;

f)  The absence of any special treatment for childndme with their rights

and best interests.

42. In such circumstances, Greece, where it is the Mer8Skate responsible under
Article 3(1) of the Dublin Il Regulation, fails tguarantee the fundamental
rights of the asylum-seekers. The transferring MemBtates cannot be
discharged of its obligations under the Union’sl@syacquis vis-a-vis an
asylum applicant and is obliged to examine theussyhpplication lodged in
its territory. Article 3(2) of the Dublin Il Reguian is in that context a
particular procedural mechanism which permits aacllifates the effective
fulfilment of the would-be transferring Member %fat own obligations

towards asylum-seekers.

“© ECtHR,M.S.S. v. Belgium and Greedeidgment (Grand Chamber), Appl. 6696/0921 January
2011 (Annex 5)

* ECtHR,M.S.S. v. Belgium and Greedeidgment (Grand Chamber), Appl. 6696/0921 January
2011 (Annex 5) para. 263.
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THE QUESTIONS REFERRED

43.

Seven UK and two Irish questions were referred.séhguestions shall be set
out individually. However, where substantive ovprle the two sets of
guestions occurs, this shall be indicated and trestipns addressed together

accordingly.

Question relating to the Scope of EU Law

44,

45.

46.

47.

The first question referred by the Court of AppelEngland and Wales is as

follows:

Does a decision made by a Member State under Ar8(2) of Council

Regulation 343/2003 (‘the Regulation’) whether t@mine a claim for

asylum which is not its responsibility under théesra set out in Chapter
lIl of the Regulation fall within the scope of E& for the purposes of
Article 6 of the Treaty of European Union and/otiéle 51 of the Charter
of Fundamental Rights of the European Union (‘theer’)?

(UK Question 1)

This question did not emerge for referral from bhgh proceedings, although
it was a matter to which detailed submissions vesldressed before the Irish
High Court, in advance of the reference, and is gubmitted, implicit in the

first Irish question.

UNHCR submits that the answer to this questionyes” Decisions of a
Member State under Article 3(2) of the Regulatianfall within the scope of
EU law and must therefore be compatible with thewr@r of Fundamental

Rights of the European Union.

Article 51 of the Charter provides that the proms of the Chartetare
addressed to...the Member States only when theyngpeementing Union
law”.
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48. This is explained further in the Explanations Raefgtto the Charter which
constitute a source of interpretation of the Chaa® explicitly required by
Article 6(1) TEU, and which provide as follows iglation to Article 51*

“As regards the Member States, it follows unambiglp from the case-
law of the Court of Justice that the requirementespect fundamental
rights defined in the context of the Union is obinding on the Member
States when they act in the scope of Union (@agigment of 13 July 1989,
Case 5/88Vachauf[1989] ECR 2609; judgment of 18 June 1991, Case C-
260/89ERT[1991] ECR [-2925; judgment of 18 December 1993s&C-
309/96Annibaldi[1997] ECR 1-7493)...” [emphasis added].

49. Thus:

a) The Charter is intended to bind the Member Statesthe same
circumstances as this Court has held the generatipie of protection
of fundamental rights to bind Member Stateiz, whenever a Member

State acts within the scope of EU law; and

b) It is clear from the Court's case law (see e.g,jiidgment inERT*
referred to expressly in the Explanations) that enier State acts
within the scope of EU law both when it implemeRtd law and even

when it derogates from EU laff.

50. Applying these principles, a decision whether ot twoaccept responsibility
under Article 3(2) is plainly a decision which faiithin the scope of EU law.
In particular, a Member State which decides to m&suvesponsibility under
Article 3(2) of the Dublin 1l Regulation does sorpuant to a power granted to
it by the Regulation. It is thereby implementinglaacting in accordance with

the Regulation. Once the Member State decidesxtomme an asylum

“2 Explanations Relating to the Charter of FundanieRights of the European Union [2007] OJ C
303/17.

3 Case C-260/8ERT[1991] ECR 1-2925.

4 See further Advocate-General Sharpston’s OpiniorCase C-34/09Gerardo RuizZambrano v
Office national de I'empldinot yet reported), in which she suggests at g6a.that EU fundamental
rights protection is applicable in respect of thtssaf Member States wherever the EU has competence
(whether exclusive or shared) in a particular afdaw.
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application under Article 3(2), it then becomdise' Member State responsible
within the meaning of this Regulation and shall usmse the obligations
associated with that responsibility Consequently, neither the decision to
apply Article 3(2) nor the effect of such decisman be regarded as an opt-out
of the Regulation. On the contrary, the assumptibmesponsibility under
Article 3(2) remains squarely within the framewod{ the Dublin Il
Regulation and the rules of Union’s asylatguis For example, a Member
State which assumes responsibility under Articl2) 3¢ then subject to the
obligation to take charge of the asylum-seeker wepoby Article 16 of the

Regulation.

It has been argued, in the context of the dom@sticeedings concerning the
N.S.case, that a decision under Article 3(2) fallssaié the scope of EU law
because it is akin to a right to introduce moreotaable rules than those
required by EU legislation. Such argument was puawérd with reference to
this Court’s judgment in Case C-144/8%urin [1996] ECR 1-29009.

But that was a very different case to the presekitissue inMaurin was a
decision to charge a trader with selling food pestuse-by date. The trader
argued that this decision fell within the scop®akctive 79/112 requiring the
labelling of foodstuffs to indicate their use-byteta and requiring states to
prohibit trade in non-compliant products. The Cdweld that the decision was
outside the scope of the Directive because therlaihly concerned the
labelling. The Directive simply did not seek tadaeks the subsequent sale of
products that had passed their use-by date. Coestiguthe decision did not

fall within its ambit and so did not fall within éhscope of EU law.

By stark contrast, a decision taken under Artic{2)3s a decision which
plainly falls within the ambit of the Dublin Il Retation because it is taken

pursuant to powers conferred by the Regulation.

Question relating to the Scope of Protection Provided by the Charter

54.

The fifth question of the Court of Appeal of Englaand Wales is as

follows:
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Is the scope of the protection conferred upon as@erto whom the
Regulation applies by the general principles of Hal, and, in
particular, the rights set out in Articles 1, 18)dh47 of the Charter wider
than the protection conferred by Article 3 of ther@pean Convention on
Human Rights and Fundamental Freedoms (‘the Comw&)i? (Question
5)

55. Although this question did not emerge in terms rigfierral from the Irish
proceedings, the two questions referred by theh Iittigh Court are
predicated on the assumption that the transferhef daimants in those
proceedings raises no issue under Article 3 ECHH&s iEnotan assumption
made in the UK proceedings. Therefore, it is sutadithat the answer to the
fifth UK question is of central relevance to theegqtions raised in the Irish

reference, and for convenience is addressed adqafence here.
56. UNHCR contends that the answer to this questioyess.

57.  This question arises in the context of the apprdhahthe English High Court
adopted, in the national proceedings, to the assmdsof the claimant’s
fundamental rights. Having noted that the Secretdrytate had failed to

consider the claimant’s rights under Articles 1,at8l 47, it concluded:

“However, had the Secretary of State consideredldorental rights |
cannot see that it would have added anything todlaimant’s case. He is
not in a vulnerable category and, on any of hisoants, he has
demonstrated a great deal of resourcefulness. Mmpadt of his return to
Greece on his human dignity has been considerg@ara®of his Article 3
claim. So, too, has the issue of exercising hisitrigp asylum in an
effective manner. In this sense this claimant’secas relation to the

sovereignty clause is academfe.”

58. The above passage seems to suggest that a stae&sment of a claim under
the Charter is exactly the same as that requirdémarticle 3 ECHR.

*>The Queen on the application of Saeedi v SecrefaBtate for the Home Departmdf010] EWHC
705 (Admin), para. 158 (Annex 26).
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This is incorrect. Article 3 ECHR prohibits torturand inhuman and
degrading treatment or punishment. In the cont#gxasylum, it requires
Member States not teefoule an asylum-seeker to territories where he or she
would be at risk of such ill treatment. It als@uees the receiving state to
ensure that the asylum-seeker’s living conditiong @ot inhuman or

degrading.

The rights conferred by Article 3 ECHR are reflecte Article 4 and Article
19(2) of the Charter.

However, Articles 1, 18 and 47 go beyond the ptatacconferred by Article
3 ECHR. This is apparennter alia, from their very wording. Thus:

a) A State’s conduct may well infringe Article 1 (resp and protection for
human dignity) without affecting its responsibiliynder Article 3
ECHR, which requires a minimum level of severity fieatment to fall

within the scope of Article 3.

b) Article 18 of the Charter enshrines the right tgla®. As explained
above, the scope of this right is broad and inc@jes not only the
substantive provisions of the 1951 Convention Bsb dhe procedural
and substantive standards contained in the Uniasyfumacquis The
protection it confers plainly goes beyond protattficom refoulement
and includes a right to apply for and be grantddgee or subsidiary
protection status. There will thus be a breachAdicle 18 not only
where there is a real risk oéfoulementbut also in the event of (i)
limited access to asylum procedures and to a fad efficient
examination of claims or to an effective remedy), ffieatment not in
accordance with adequate reception and detentioditoans and (iii)
denial of asylum in the form of refugee status wpssdiary protection

status, with attendant rights, when the criterearaet.

c) Atrticle 47 provides asylum-seekers with an effexztremedy in respect

of their asylum application and encompasses noy tm procedural
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safeguards enshrined in Articles 3 and 13 ECHRasa the relevant

guarantees of a fair trial as outlined in ArticlE6HR*°

Questions relating to the Obligation of a Transferring State to comply with

Fundamental Rights and Minimum Standards

62. The second, third and fourth questions of the ColuAppeal of England and

Wales in theN.S.reference are as follows:

Is the duty of a Member State to observe EU fund@aherights
(including the rights set out in Articles 1, 4, 1B)(2) and 47 of the
Charter) discharged where that State sends theuasy@eeker to the
Member State which Article 3(1) designates as @sponsible State in
accordance with the criteria set out in Chapterdflthe Regulation (‘the
Responsible State’), regardless of the situatiothan Responsible State?
(UK Question 2)

In particular, does the obligation to observe EUndamental rights

preclude the operation of a conclusive presumptiat the Responsible
State will observe (i) the claimant's fundamenights under EU law;

and/or (ii) the minimum standards imposed by Dikext 2003/9/EC (‘the
Reception Directive’); 2004/83/EC (‘the Qualificati Directive’) and/or

2005/85/EC (‘the Procedures Directive’) (togethesferred to as ‘the
Directives’)?(UK Question 3)

Alternatively, is a Member State obliged by EU land if so, in what
circumstances, to exercise the power under Ar8¢® of the Regulation
to examine and take responsibility for a claim, wehé&ansfer to the
Responsible State would expose the claimant tgkaaf violation of his
fundamental rights, in particular the rights settan Articles 1, 4, 18,
19(2), and/or 47 of the Charter, and/or to a ridkat the minimum

46 By contrast, the ECtHR held that Article 6 ECHRh@t applicable to the asylum procedure, ECtHR,
Maaouia v. FranceApplication No. 39652/98, 5 October 2000 (Ann&}.2
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standards set out in the Directives will not be lggb to him? (UK

Question 4)

In relation to the questions of the Court of AppefEngland and Wales (see
paragraph 62 above), UNHCR contends that the an@n@uestion 2 is ‘no’;

the answer to Question 3 is ‘yes’; and the answé}uestion 4 is ‘yes’.

The two questions of the High Court of Ireland le M.E. reference, which
are predicated on the assumption that the tramdéféne claimants raises no

issues under Article 3 ECHR, are as follows:

Is the transferring Member State under Council Raton (EC) No.
343/2003 obliged to assess the compliance of tbeivimg Member State
with Article 18 of the Charter of Fundamental Rgjand Freedoms of the
EU, Council Directives 2003/9EC, 2004/83/EC and 2B86/EC and
Council Regulation (EC) No. 343/2003? (Irish Questi)

If the answer is yes, and if the receiving MembateSis found not to be
in compliance with one or more of those provisiassthe transferring
Member State obliged to accept responsibility forameining the
application under Article 3(2) of Council Regulati¢eC) No. 343/2003?
(Irish Question 2)

In relation to the questions of the High Court cfland (see paragraph 64
above), UNHCR contends that the answer to bothtmunssis ‘yes’.

It is convenient to address these questions togeth¢hey are all directed to
the question of the consequences for Member States) applying Articles

3(1) and 3(2) of the Dublin Il Regulation, of thebligation to observe EU
fundamental rights, in particular those set owAiticles 1, 4, 18, 19(2) and 47

of the Charter, and including the minimum standaetsout in the secondary

EU legislation.

In summary, UNHCR submits that, if the Member Stagsponsible under
Article 3(1) is in breach of its international akt) obligations to protect the
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fundamental rights of the asylum-seeker, the teamisig Member State cannot
be discharged of its obligations under the Uni@sglumacquisvis-a-vis the
asylum applicant. In particular, it is submittedatthif there is sufficient
evidence that transfer to the Responsible MembateSwkould expose the
claimant to a violation of his fundamental rights;luding those fundamental
rights which are articulated in the minimum standaof the EU asylum
acquis the transferring State is then obliged to exartiieeasylum application
by exercising its power under Article 3(2) of thetlin Il Regulation and to
derogate from the hierarchy of responsibility adlbon criteria set out in
Chapter Ill (UK Question 4 and Irish Question 2).

In UNHCR'’s view, while the evidential burden initiais on the asylum-
seeker to displace the presumption of complianci®yesponsible State with
its obligations aforesaid, it will shift to the trsferring State if the asylum-
seeker adduces sufficient evidence of non compdiané&s upheld by the
ECtHR in its judgment.S.S. v. Belgium and GreéGethis shift will also
occur where sufficient evidence already existsiandr ought to be, known to
the transferring Member State substantiating thepBesible State’s failure to
respect fundamental rights of the asylum-seekesulth circumstances, the
transferring Member State is obliged to assessa @ase-by-case basis, the
compliance of the Responsible Member State withlatgml obligations to
observe EU fundamental rights with respect to thelieant (Irish Question
1)'48

It follows that a Member State’s obligation to obh@eEU fundamental rights
is not in the least discharged where it sends apurasseeker to the
Responsible State regardless of the situation ah skate (UK Question 2).
Nor is it permissible for the Member State to operan the basis of a

conclusive presumption that each Responsible Swate observe the

*" ECtHR,M.S.S. v. Belgium and Greedeidgment (Grand Chamber), Appl. [6696/0921 January
2011, (Annex 5), paras 352 and 358.

“8 ECtHR,M.S.S. v. Belgium and Greedeidgment (Grand Chamber), Appl. 0696/0921 January
2011, (Annex 5), para. 359. According to the Calet Belgian authorities could not merely assume
that the applicant would be treated in conformityhwthe ECHR standards, but, on the contrary,
would first need to verify how the Greek authostagpplied their legislation in practice.
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claimant’'s EU fundamental rights and/or the minimstandards imposed by
the Directives (UK Question 3).

These submissions are explained more fully below.

As outlined above, EU fundamental rights (in paiac, those laid down in
Articles 1, 4, 18, 19(2) and 47 of the Charter) olwe substantive
requirements concerning the treatment of an asyeeker by the Responsible

State.

A Member State making a decision under Article 3§ )Article 3(2) must

ensure that its decision complies with fundamenigits. There are two

reasons for this:

(@)

(b)

First, as explained above in response to UK Questioa decision
under Article 3(2) falls within the scope of EU lawt follows that, in
making such a decision, a Member State must compith
fundamental rights. This is a separate and indegr@ndbligation to
that which also applies to the Responsible State.

Second the fundamental rights contained in the Charegjuire a
Member State not only to ensure the rights of amydeekers in its
own territory but also that these rights are ergsumethe Responsible
Member State upon transfer. That would be the clseexample,
where it is demonstrated that transfer to anothemider State would
lead to a violation of fundamental rights contaimedrticles 1, 4, 18,
19(2) and 47 of the Charter, i.e. where a riskefbulementexists,
access to fair and efficient asylum procedurestsgnaranteed in that
Member State, where conditions of reception, iniclgdietention, are
inadequate and may even amount to inhuman or degracatment,
or where in any other respect the Member State nwybe in a
position to deliver on other fundamental rights rgméeed in EU and

international law.
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The ECtHR has confirmed this principle. Thv UK*, that Court held that:

a)

b)

Article 3 ECHR imposes an obligation on contractBtgtes not to expel
a person to a country where substantial grounde h&en shown for
believing he would face a real risk of being sutgdcto treatment

contrary to Article 3; and, importantly,

this obligation applies even where a Member Swtemoving a person
to an intermediary country where there is no risikk@atment contrary to
Article 3.

In other words, Article 3 protects against indiregfoulementThus the Court
stated that:

“...the existence of this obligation is not dependemtwhether the source
of the risk of the treatment stems from factors alhinvolve the
responsibility, direct or indirect, of the autha# of the receiving
country...In the present case, the applicant is tarea with removal to
Germany where a deportation order was previouslyeid to remove him
to Sri Lanka. It is accepted by all parties thneg &pplicant is not as such
threatened with any treatment contrary to Articlen3Germany. His
removal to Germany is, however, one link in a gasschain of events
which might result in his return to Sri Lanka whérés alleged that he
would face a real risk of such treatment. The €bods that the indirect
removal in this case to an intermediary country,icwhis also a
Contracting State, does not affect the respontsibili the UK to ensure
that the applicant is not, as a result of its denito expel, exposed to
treatment contrary to Article 3 of the Conventigh”.

The ECtHR went on to hold that the existence oftb®m Dublin Convention

did not remove this obligation from the United Kadagn, stating that:

“Nor can the UK rely automatically in that context the arrangements

9 ECtHR,T.l. v UK Appl. No. 43844/98, 4 February 2000 [2000] INLRIAAnnex 23).
*0|bid. page 18.
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made in the Dublin Convention concerning the aitidn of
responsibility of the UK to ensure that the appiices not, as a result of
its decision to expel, exposed to treatment copnttarArticle 3 of the
Convention. Where States establish internation@aruzations, or
mutatis mutandis international agreements, to ureaoperation in
certain fields of activities, there may be implioas for the protection of
fundamental rights. It would be incompatible wiitle purpose and object
of the Convention if Contracting States were thgresolved from
responsibility under the Convention in relationtte field of activity

covered by such attributior?™

76. The ECtHR confirmed these principles KRS v United Kingdorf a case
which raised the question whether the transfer rofagylum-seeker by the
United Kingdom to Greece contravened his Articleghts in circumstances
where he might then be removed to Iran. The Coeid that the evidence did
not then establish that Greece removed peopleaty $o there was no breach
of Article 3. However, the Court confirmed as att@aof principle that
Article 3 bound the United Kingdom despite the fdicat it proposed to

remove the claimant to an intermediary country.

77. Furthermore, the ECtHR held that this obligationswaot altered by the
existence of the Dublin Il Regulation which was thgat time in force. The
conclusion it reached il v UK that the Dublin Convention did not remove
the UK’s obligation to protect the claimant’'s Al&c3 rights ‘must apply with
equal force to the Dublin Regulatior’

78.  The Court held further that the existence of theéol's asylumacquismeant
that, in the absence of any proof to the contrdmgre was a presumption that
Greece would abide by its obligations. Importantipwever, this did not
absolve the UK of its own obligations in the evtat there was proof to the

contrary. The Court specifically noted that, irclswcircumstances, Article

*1 |bid. page 18
*2 ECtHR,K.R.S. v. United Kingdon#\ppl. No. 32733/08, 2 December 2008 (Annex 3).
** |bid, Part | B.
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3(2) of the Dublin 1l Regulation would permit thenited Kingdom to fulfill

its own obligation to protect the claimant’'s hunmayits.

The ECtHR upheld the above principles in its rec&rand Chamber
judgmentM.S.S. v. Belgium and Greete

It follows from the above that a Member State degjdvhether to transfer an
asylum-seeker to the Responsible State has itsabigation to protect the
asylum-seeker’s fundamental rights. This obligai® plainly not discharged
simply by transferring the asylum-seeker regardigisshe situation in the
Responsible State (UK Question 2).

For the same reasons, a Member State cannot djeclitar obligations to
protect fundamental rights by applying a concluspresumption that the
asylum-seeker’s rights will be protected in the ptesible State (UK
Question 3).

As stated above, such an approach would be indensiwith the ECtHR’s
decisions inTl v UKandKRS v UKand with its judgment iM.S.S. v. Belgium

and Greece There are three further points to be made:

a) First, it would be inconsistent with the very naturdwidamental rights
protection, which requires in every case a fact#jpeassessment of the
risks faced by that individual at that time. Theemation of a conclusive
presumption that the individual’s rights would betnelsewhere would

seriously undermine the protection afforded byG@harter.

b) Second as a matter of fact, it is clearly established BMHCR’s
extensive research and information obtained throtsgtepresentation in
Greece (referred to above), that the operation ofcoaclusive
presumption would not, so far as transfer to Grasceoncerned, be
compatible with the protection of an asylum-seekerghts under the

Charter. In this regard, the pending infringenanoicedures initiated by

* ECtHR,M.S.S. v. Belgium and Greedeidgment (Grand Chamber), Appl. 6696/0921 January
2011, (Annex 5), paras. 341-343.
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the European Commission against Gréeas well as several ECtHR
judgments finding violations by Greece of Articl@s5 and 13 ECHR
and the ECtHR’s concerns about the detention comdit‘not least
given Greece's obligations under Council Direct®@03/9/EC>’ are
also concrete evidence of Greece’s systematicréatiu comply with its

obligations under the Charter and under the Uniasigumacquis

c) Third, it does not follow from the fact that the DubllrRegulation puts
in place a system for allocating responsibilityoasnveen Member States
that it also operates to exclude the human rightgations that would
otherwise apply to transferring States. On thetreoy, the purpose of
the Regulation is to enhance human rights protedto asylum-seekers.

This is evident from, inter alia:

1) The Treaty provisions on which it is based (ex @eti63 EC
Treaty now Article 78 TFEU) which place human rgptotection

at the very heart of the EU’s activities in theaaoé asylum;

2) The Recitals to the Dublin Il Regulation itself whimake clear
that the key purposes of the Regulation are theerghace of
“fundamental rights and principles which are ackrexged in
particular in the Charter of Fundamental Rightstbé European
Union. In particular, it seeks to ensure full obsence of the right
to asylum guaranteed by Article "1@Recital 15); the compliance
by Member States with obligations under instruments of
international law to which they are paftty(Recital 12); and
“ensuring that nobody is sent back to persecutienmaintaining
the principle of non-refouleméniRecital 2); and

3) The wording of Article 3(2) of the Regulation itselNothing in

the Regulation requires a Member State to tranaferasylum-

%5 Case C-130/08Commission of the European Communities v HellerjouRlic[2008] OJ C128/25.

% ECtHR, S.D. v. GreeceAppl. No. 53541/07, 11 June 2009 (Annex 9); ECtHRbesh v. Greece
Appl. No. 8256/07, 26 November 2009 (Annex 10); IHRtA.A. v. Greece Appl. No. 12186/08, 22
July 2010 (Annex 11); ECtHRM.S.S. v. Belgium and Greecidgment (Grand Chamber), Appl. No.
30696/0921 January 2011 (Annex 5).

*"ECtHR, K.R.S. v. United Kingdo#ppl. No. 32733/08, 2 December 2008 (Annex 3).
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seeker to the Responsible State. On the contfatigle 3(2) and
(3) expressly permit the Member State to do othsswas
acknowledged by the ECtHR in its judgméhtS.S. v. Belgium and
Greece®® The reason for this is evident from theavaux
préparatoiresof the Regulation. The Explanatory Memorandum
attached to the Commission’s Proposal for the Reigui stateSA
Member State may sovereignly decide, for politibainanitarian

or practical considerations, to agree to examine asylum
application lodged with it by a third-country natial, even if it is

not responsible under the criteria in the Regulati®’

83. UNHCR submits that thedeavaux préparatoiregeveal that the purpose of
Article 3(2) is precisely to permit a Member Stabeassume responsibility
itself in circumstances, for example, where it deiaes that the fundamental
rights of the asylum-seeker will not otherwise beotgcted. This is
acknowledged by the Commission in its evaluationtrd Dublin system
where it states that “Member States apply the sigety clause for differing
reasons, ranging from humanitarian to purely pcatt®® The Commission
concluded that the “application of the sovereigolguse for humanitarian
reasons should be encouraged, as this appears rtesmpond with the
underlying objective of this provisiofi™In 2008, the Commission examined
the Dublin Il Regulation with a view to recasting@r@in provisions. It
proposed that the sovereignty clause “be used yn&iml humanitarian and

compassionate reasorfé.'Significantly, the Commission’s proposal confers

*% Annex 5, paras. 339-340: The ECtHR noted that:

“Article 3 § 2 of the Dublin Regulation providesath(...) each Member State may examine an
application for asylum lodged with it by a thirdedry national (...) » and that, in the present case,
“the Belgian authorities could have refrained frisemsferring the applicant if they had consideteat t
the receiving country, namely Greece, was notlfulfj its obligations under the Convention.”.

%9 Explanatory Memorandum attached to “Proposal f@oancil Regulation establishing the criteria
and mechanisms for determining the Member Stafgoresble for examining an asylum application
lodged in one of the Member States by a third-aguniational” presented by the Commission,
COM(2001) 447 final, 2001/0182 (CNS), pp. 10-11.

%9 Report from the Commission to the European Padi#nand the Council on the evaluation of the
Dublin system, dated 6 June 2007, SEC(2007) 74%p

bid., p. 7.

62 Explanatory Memorandum attached to the Europeanrfiission’s "Proposal for a Regulation of the
European Parliament and of the Council establisthiagriteria and mechanisms for determining the
Member State responsible for examining an appbadir international protection lodged in one dof th
Member States by a third country national or setas person”, (Recast), 2008/0243 (COD), pp. 9, 17
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on it a new power to propose suspension of trangfiere it considers that the
circumstances prevailing in a Member State may teaal level of protection
for asylum-seekers which is not in conformity wigb) law, in particular with
the Qualification Directive and the Reception Dinee. It also provides for a
Member State to request that the Commission ordarspension where it is
concerned that the other Member State is not prayidsylum-seekers with

the protection to which they are entitled under|&W.

Consequently, UNHCR submits that where there isenaence to the
contrary, a Member State would be entitled to presuhat an asylum-
seeker’s fundamental rights will be respected enResponsible State if he is
transferred. This presumption under the Regulatanh Member States are in
compliance with EU fundamental rights, includingnimum standards under
the Directives, is necessary for the integrity loé system governed by the
Dublin Il Regulation as an operational instrumeiigcating the responsibility
among Member States for the examination of asyldaims. However,
UNHCR submits that it is vital that this presumptise a rebuttable, and not a

conclusive presumption.

Therefore, if there is sufficient evidence providadavailable that shows that
there is a real risk that the Responsible Staté mot comply with its
obligations to protect an asylum-seeker's fundamaiemights, then the
transferring Member State must consider that ewidemnd determine whether
or not, on the basis of that evidence, the fundaaheights of the asylum-
seeker are not guaranteed. If so determined, tamidr State where the
asylum application is lodged is obliged to examiraend Article 3(2) is in that
context the procedural tool allowing that Membeat&to effectively fulfil its
own obligations towards asylum-seekers (UK Questicand Irish Question
2). It is well established in law that this will blee case, for example, where
the asylum-seeker is at risk of beirgjouled subjected to torture or inhuman
or degrading treatment or punishment; or where sscte fair and efficient

asylum procedures is not guaranté&gvidence of serious breaches of other

36-7.

63 E.g. see ECtHRV.S.S. v. Belgium and Greedeidgment (Grand Chamber), Appl. 8696/0921
January 2011 (Annex 5)
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substantive and/or procedural minimum standardsired) by the Reception,

Qualification and Procedures Directives will alsodufficient.

86. It is UNHCR’s view that a Member State’s duty toagantee the right to
asylum, including by providing access to a fair aefficient asylum
procedure, adequate reception conditions and ter gffotection against
refoulementis not affected by the responsibility-allocatiomteria under the
Dublin Il Regulation. Whilst the Dublin Il Regulah refers to the objective
of ‘rapid processing of asylum applications’; tiésin the immediate context
of guaranteeing ‘effective access to the procedioegietermining refugee
status’ and the wider context of the full and isthe application of
fundamental rights guaranteed in international lawgluding the Charter
rights® Notably, in Migrationsverket v Edgar Petrosian & Others
judgment of the CJEU in the context of tBeblin Il Regulation,the Court
turned to thetravaux préparatioresfor the Regulation in coming to its
interpretation of Article20(1)(d), which interpretation was supportetkr alia
by its finding that “the Community legislature didt intend that the judicial
protection guaranteed by the Member State...[in theext of Article 21(d)]
should be sacrificed to the requirement of expediin processing asylum
applications.®® Judicial protection of Community law rights iswnélamental
right and as such a general principle of EU lawqudly, the mechanism
provided for under Article 3(2) of the Regulatioropides a means to allow
fundamental rights to take precedence over expegieancerns, and should

be applied accordingl§’.

Question relating to Prevention of Consideration of | ndirect Refoulement

87. The Court of Appeal of England and Wales’ sixthgjign is as follows:

Is it compatible with the rights set out in Articld of the Charter for a
provision of national law to require a Court, fohd purpose of

% Dublin Il Regulation, Recitals 2, 4 and 12

85 Case C-19/08yligrationsverket v Edgar Petrosian & Othef2009] ECR 1-495, paras 41 and 48.
% Also, in certain circumstances, it may be appatprfor States to apply Article 15 of the Dublin II
Regulation, which provides for bringing “togethanfily members, as well as other dependent
relatives, on humanitarian grounds...”".
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determining whether a person may lawfully be rerdowe another
Member State pursuant to the Regulation, to treat Member State as a
State from which the person will not be sent to tlao State in
contravention of his rights pursuant to the Coni@ntor his rights
pursuant to the 1951 Convention and 1967 Proto@htihg to the Status
of Refugees? (UK Question 6)

This question did not emerge for referral from lifigh proceedings.

88. UNHCR submits that the answer to this questiomes. ‘Article 47 precludes
a transferring Member State from requiring by #@w Ithat a court treats the
Responsible Member State as safe for the purposetefmining whether a
person may lawfully be removed to that Responsidenber State.

89. The requirement referred to in this question prévethe court from
considering the risk of chairefoulementin so doing, it effectively excludes
judicial scrutiny of transfer decisions for breaoh the nonrefoulement

obligation where the breach arises from chafoulement’

90. This, in UNHCR'’s view, is plainly contrary to Artee 47, as it removes the
claimant’s ability to challenge a transfer decision breach of his right to
non-refoulementvhere therefoulementboccurs through an intermediary State.
It does not permit a person affected by a trardéersion“the safeguard of an
exhaustive examination of the expediency of thesmmean question and for
that reason does not meet the requirements of cmrffly effective

protection”.®®

91. UNHCR recalls this Court's judgment ifohnstor?® where it held that the
principle of effective judicial control in Article8 and 13 ECHR prohibitet

®7 Incidentally, unlike the requirement expressethia question, the provision that is the subjedhef
national proceedings is not limited to excludingaichrefoulement See paragraph 22 of the first
schedule to the reference OrderNtS .v Secretary of State for the Home Departrsent from the
Court of Appeal of England and Wales to this C@Artnex 28).

% Case C-136/03D6rr v Sicherheitsdirektion fiir das Bundesland K&m[2005] ECR 1-4759, para
47.

%9 Case C-222/84Marguerite Johnston v Chief Constable of the Rdyter Constabulary[1986]
ECR 1651.
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certificate issued by a national authority statitigat the conditions for
derogating from the principle of equal treatment filen and women for the
purpose of protecting public safety are satisfiedbe treated as conclusive
evidence so as to exclude the exercise of any pofveriew by the courts’®
The Court found that such a requirement deprivedinatividual of the
possibility of asserting their rights by judicialggess. UNHCR submits that
the requirement referred to in this question id@yaus to that ildlohnston as

it also requires the court to take the state’s pomecement of its compliance
with an obligation under Community law as conclesevidence thereof, thus

removing the scope for legal challenge.

Finally, it follows from UNHCR'’s responses to UK €stions 2, 3 and 4 and
Irish Questions 1 and 2 above that the requiremedatred to in this question,
in imposing a disregard for chairefoulement is also contrary to the
transferring state’s substantive obligation to eetphe claimant’s rights of
asylum andhon-refoulementinder Articles 18 and 19(2) of the Charter.

Question relating to the Effect of Protocol (No. 30)

93.

94.

95.

The seventh question referred by the Court of AppeBngland and Wales is

as follows:

Insofar as the preceding questions arise in respédhe obligations of
the United Kingdom, are the answers to QuestiosRralified in any
respect so as to take account of the Protocol @0.on the application
of the Charter to Poland and to the United Kingdof@uestion 7)

This question naturally did not emerge for refemahe Irish proceedings.

UNHCR submits that the answer to the UK Questiodsae not qualified in
any way by the Protocol (No 30) on the applicatadrihe Charter to Poland
and to the United Kingdom.

The relevant provision of the Protocol is Artickd lwhich provides:

0 bid, para. 21.
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“The Charter does not extertlde ability of the Court of Justice of the
European Union, or any court or tribunal of Polamdof the United
Kingdom, to find that the laws, regulations or adistrative
provisions, practices or action of Poland or of theted Kingdom are
inconsistent with the fundamental rights, freedand principles that

it reaffirms.”*

As is clear from the use of the woréxtend, Article 1(1) of the Protocol
merely confirms that the Charter does not creat® nights outside the
competency of EU law. Similarly, thé'@&nd 9" recitals to the Protocol state

that its purpose is tactarify” the application of the Charter. These state:

“Noting the wish of Poland and of the United Kingaddo clarify

certain aspects of the application of the Charter;

Desirous therefore of clarifying the application tfe Charter in
relation to the laws and administrative action @laRd and of the
United Kingdom and of its justiciability within Parhd and the United

Kingdom”"?

The purpose and effect of the Protocol is thudddfg that the Charter does
not create new rights applicable in relation to thes, regulations or
administrative provisions, practices or action aflaad or of the United

Kingdom.

This is, in any event, evident on the face of theu@r itself. The Preamble to
the Charter states that it¢affirms...the rights as they result, in particular,
from the constitutional traditions and internatidrabligations common to the
Member States, the Treaty on European Union, ther@anity Treaties, the
European Convention for the Protection of Humanhi®gand Fundamental

Freedoms, the Social Charters adopted by the Contynand by the Council

" Protocol on the Application of the Charter of Funaental rights of the European Union to Poland
and to the United Kingdofi2007] OJ C 306/156.

2 bid.
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of Europe and the case-law of the Court of Justidethe European

Communities and of the European Court of Human ®igf

In other words, the Charter does not create newsidput reaffirms those
which are already protected as part of the gengralciples of EU law,
namely the protection of fundamental rights. Adinatl above (See para. 12),
such general principles (a) occupied the sameiposiis Treaty provisions in
the hierarchy of EU law, and governed the validiyd interpretation of
secondary Community legislation, as well as nationplementing measures;

and (b) included the right to asylum.

The purpose and effect of the Protocol is simplgdofirm this. As the House
of Lords European Union Committee concluded inintpact assessment on
the Treaty of Lisbori? “the Protocol should not lead to a different applioca

of the Charter in the United Kingdom and Poland wlempared with the
rest of the Member Statelndeed, given that, despite media reports, it is an
interpretative Protocol rather than an opt-outjstperhaps a matter of regret,
and even a source of potential confusion, thatais wot expressed to apply to
all Member State’

In the present case, the Protocol has no impatteanswers to the questions

referred by the Court of Appeal of England and Wale

CONCLUSION

102.

One of the driving forces behind the Dublin 1l REgion is responsibility
sharing between Member States. Where in a partididgmber State, such as
Greece, a risk ofefoulementexists, or where access to fair and efficient
asylum procedures is not guaranteed, conditionsreogption, including
detention, are inadequate and may even amounthioman or degrading
treatment, or in any other way the State may nahleeposition to deliver on
other fundamental rights guaranteed in EU and matevnal law when

operating its asylum system, it is UNHCR'’s viewtthas the responsibility of

3 Charter of Fundamental Rights of the European w{2610] OJ 83/02
" The Treaty of Lisbon: an impact assessment, Hofid®rds Paper 62-1, 13 March 2008, at para.
5.103(d) (Annex 29).
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other Member States to take on the responsibititytfie examination of an
asylum application. This can and should be donegplying Article 3(2) of

the Dublin Il Regulation, which is the particulaiopedural mechanism which
permits and facilitates the effective fulfilment tfe transferring Member

State’s own obligations towards asylum-seekerkigidontext.

UNHCR submits that, in certain circumstances, asfierring Member State is
obliged to assess the compliance of the ResponBel@ber State with its
obligations to protect an asylum-seeker’s fundaalerghts.In particular, it is
submitted that, if there is sufficient evidencevided or available such as to
rebut the presumption of compliance by the Respimsbtate with such
obligations, the transferring Member State is tlodiged to examine the
asylum application by exercising its power undeticde 3(2) of the Dublin I

Regulation.

In the submission of UNHCR, and in accordance withgeneral principle as
applied in asylum cases, such evidence need nohamdrom the asylum-
seeker, and it may in particular consist of or udel evidence of which the
transferring Member State is otherwise aware omhbutg be aware. In such
circumstances, the transferring Member State iggetlto assess, on a case-
by-case basis, the compliance of the Responsiblenlde State with its

obligations to protect the asylum-seeker’s fundaaleights.

It is UNHCR’s position, supported by thavaux preparatoire®f the Dublin
Il Regulation, that what is envisaged by Articl@Bincludes treatment falling

below the level which engages Article 3 ECHR.

It is clear that the application of Article 3(2) ynas a matter of discretion
extend to a wide range of ‘political, humanitar@mpractical considerations’.
However, in circumstances where the responsiblee $$anot in a position to
comply with its obligations to respect fundamentights, notably under
Articles 1, 4, 18, 19(2) and 47 of the Charteit, is submitted that the
discretion of the transferring Member State undé) f the Dublin I

Regulation becomes absolutely constrained and latassto an obligation,

deriving from superior norms of European Union latw, protect those
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fundamental rights by taking responsibility for ttensideration of the asylum

claim.

The application of Article 3(2) of the Dublin 1l Belation in such cases, as
appropriate, is in accordance with the principleputated in the Dublin II
Regulation as well as with its object and purpasel further it will serve to
protect the integrity and efficiency of the Dublih system and the
fundamental rights of the individuals in questidm.addition, it will allow
affected Responsible States, in this case Greecedtiress and improve
reception and other conditions within its asylunsteyn so that transfers can

again take place in accordance with internatioaaldnd fundamental rights.

UNHCR wishes to emphasize that it has taken aisolifocused approach to
the situation in Greece. In its view the propeeiptetation and application of
Article 3(2) in circumstances such as those in Grext present are part of that
solution. It affords Greece, other Member States, @NHCR the time and
opportunity to address the asylum conditions olmgimn that Member State,
and in the meantime ensures that asylum claimspaseessed fairly, in
accordance with the shared responsibilities of Mem®tates in this context,
until such time as conditions in Greece are in \imih international standards

and conform with the guarantees provided for ienmational law.

RAZA HUSAIN Q.C. e

1 February 2011
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