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Executive summary

Introduction

Thi s report addresses the human ri ghts di nensi ons of two i ssues. The
first is Australia’s policy of holding in detention nost peopl e who
arrive without a visa pending a determi nation of their refugee status
and adm ssion to or renoval fromAustralia. The second is the conditions,
servi ces and treatnent for detai nees at three of the four immgration
detention centres, Port Hedl and, Villawood and Perth, with a focus on
Port Hedl and where the majority of unauthorised arrivals, particularly
boat arrivals, are held.

Mandatory detention

The policy of mandatory detention of npbst unauthorised arrivals
breaches i nternati onal human rights standards which permt detention
only where necessary and which require that the individual be able to
chal l enge the | awful ness of his or her detention in the courts.
Chil dren and other vul nerabl e people should be detained only in
exceptional circunstances (Recommendations 3.1-4, 16.2). These
standards are i ncorporated into Australian | aw.

Prolonged detention

The policy of mandatory detention | eads to prol onged detention in
many cases. Many of the conditions of detention described in this
report woul d be accept abl e over a short term They becone unaccept abl e,
however, when detention is prolonged. I n those circunstances they
violate Australia’s hunman rights conm t nents.

Education and vocational training, welfare services, recreation
facilities, provision for religious and cul tural observance and access
to speci ali st nedical services woul d not be required or woul d not be
requi red at a high standard during short-termdetenti on. Human ri ghts
| aw, however, requires that, when detention extends for several
weeks or nonths as at present and for several years as still occurs
too frequently, an appropriate standard of servi ces be provided.

Assessment of overall conditions and services

The condi tions of detention are i nadequate and i n viol ati on of human
ri ghts when peopl e, especially children and ot her vul nerabl e peopl e
are detai ned for prol onged periods. Australiais obligedto pronote
the wel | -being of children. Detentionis permssible only whenit is
necessary.



I nsufficient resources are provided for education services in the
detention centres (Recommendations 11.1-8). In general there is
i nadequate recognition of the comobn experience of detainees of
traumati c events and even torture (Recommendati ons 10. 2, 10.10-16).

Access to | egal assistance and advice is critical tothe individual's
assertion of his or her human rights including the right to apply for
rel ease fromdetention. Australia effectively denies the right of
access to and protection of the lawby failing to informdetainees of
their rights (Recommendation 14. 1; see al so Recomendati ons 14. 2-7).

Security neasures within the detention centres have soneti nes exceeded
what i s necessary to prevent escapes and to mai ntain order. | nproved
comuni cation and reduced periods of detention will go some way to
reduci ng the frustrations of detai nees (Recormmendations 6.1-17, 8.1,
9.4-5, 15.1-3).

The conditions, services and treatnent of detai nees vary markedly
anong the centres. Significantly enhanced external nonitoring of the
detention centres i s needed to ensure conpliance with human ri ghts
comm t rents ( Recommendati ons 15. 4-5).

Conditions and services at Port Hedland

Mbst boat arrivals are held at the Port Hedl and detention centre
whichis rempte and difficult to access. Conditions at Port Hedl and
are adequat e on t he whol e duri ng peri ods when t he det ai nee popul ati on
is within capacity (Recommendati ons 5.12-15, 10.6). However, the
condi ti ons have vi ol at ed human ri ghts st andar ds when nunbers at the
centre have been hi gh.

The segregated detention of new arrivals at Port Hedl and soneti nes
exceeds what human rights | awconsiders justified bothinterns of its
duration and in terns of its features, sone of which resenble
i nconmuni cado det enti on (Reconmmendations 7. 1-6).

Conditions and services at Villawood Stage One

Vill awood Stage One is a nediumsecurity facility in Sydney. It is
used to acconmpdate peopl e whose behavi our becones difficult to
manage, who devel op a nedi cal condition requiring observation or who
are awaiting renoval fromAustralia. Relatively few boat arrivals
are detained at Villawood.

Al t hough Stage One i s designed for short-termaccomuodati on, peopl e
have been hel d there i n excess of seven nonths. Dornitory acconmodati on,
restrictions on novenent, very limted recreational facilities and
educati on opportunities and overcrowdi ng make St age One unsuitabl e
for nore than short-termdetenti on (Recommendati ons 5.1-6). In these
circunmst ances detentionin Vill awood St age One vi ol at es hunan ri ght s.
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Conditions and services at Villawood Stage Two

Peopl e are detained at Vill awood for periods ranging from24 hours to
nore than four years. Accommpbdation in Stage Two is in small flats
and the buildings are surrounded by |large areas of open space.
Recreation, education and medi cal services and facilities should be
i mproved (Recomendations 10.1, 10.7, 11.1, 12.1, 12.4).

Conditions and services at Perth

The Perth imm gration detention centre is a nediumsecurity facility
| ocated at Perth Airport. It is designed, |ike a police |lock-up, for
overni ght and other very short-termdetention pendi ng deportati on.
I n August 1997, however, one-quarter of the detai nees had been hel d
there in excess of six nonths. The dormitory acconmopdati on and
consequent | oss of privacy, surveillance cameras throughout, inadequate
natural lighting and ventilation, the absence of welfare officers
and on-site interpreters, the very linited recreati onal opportunities
and absence of external recreation facilities (only a small open-air
exercise yard enclosed by a 20 foot brick wall is available),
restrictions on novenent, and very |imted educational services nake
detention at Perth for | onger than seven days i nhuman and degr adi ng
and a serious violation of human rights (Recommendations 5.7-11,
12.3).
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Recommendations

Recommendations on the use of detention

R3.1

R3.2

R3.3

In accordance with international human rights lawthe right to
| i berty shoul d be recogni sed as a fundanental human ri ght. No-
one shoul d be subjected to arbitrary detention. The detention
of asylum seekers should be a last resort for use only on
exceptional grounds. Alternatives to detention, such as rel ease
subj ect to residency and reporting obligations or guarantor
requirements, nust be applied first unless thereis convincing
evi dence that alternatives woul d not be effective or woul d be
i nappropriate having regard to the i ndi vi dual circunstances of
the particul ar person. Adetail ed nodel for conditional rel ease
is set out in Chapter 16.

The grounds on whi ch asyl umseekers may be det ai ned shoul d be
clearly prescribed in the Mgration Act and be in conformty
with international human rights | aw. Were detention of asyl um
seekers is necessary it nmust be for a mninmal period, be
reasonabl e and be a proporti onate neans of achi eving at | east
one of the following | egitimte ains

— toverifyidentity

— to determ ne the el enents on which the clai mto refugee
status or asylumis based

— todeal with refugees or asyl umseekers who have destroyed
their travel and/or identification docunents to m sl ead
the authorities of the state in which they intend to
cl ai masyl umand

— to protect national security or public order.

The det ention of asyl umseekers for any ot her purpose is contrary
to the principles of international protection and shoul d not
be perm tted under Australian | aw

Detention i s especially undesirabl e for vul nerabl e peopl e such
as si ngl e wonen, children, unacconpani ed mi nors and those with
speci al nmedi cal or psychol ogical needs. Inrelationto children
article 37(b) of CROC states that the arrest, detention or
i mprisonnent of a child shall be used only as a neasure of | ast
resort and for the shortest appropriate period of tinme. Children
and ot her vul ner abl e peopl e shoul d be det ai ned, even as permtted
by R3.2, only in exceptional circunstances. For children, the
best interests of the individual child shoul d be t he paranount
consi derati on.
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R3.4

Det enti on shoul d be subject to effective i ndependent revi ew.
Revi ew bodi es shoul d be enpowered to take i nto consideration
t he i ndi vi dual circunstances of the non-citizen includingthe
r easonabl eness and appropri at eness of detaining himor her.
Revi ew bodi es shoul d be enpowered to order a person’s rel ease
fromdetention. The | awf ul ness of detenti on shoul d be subj ect
to judicial review Mgration Act sections 183, 196(3) and
72(3) so far as they provide that the Mnister’s discretionis
personal and non-conpel | abl e shoul d be repeal ed.

Recommendations on the physical conditions at Villawood immigration
detention centre

R5.1

R5.2

R5.3

R5.4

R5.5

R5.6

The Departnment shoul d cease using Stage One at Vil l awood for
the | ong-termdet enti on of unaut horised arrivals.

Wonen and children should not be held in Stage One for any
period of tine.

St age One shoul d be used only for the short termdetention of
men awaiting transfer to either Stage Two or an inmmgration
detention centre other than Perth. These detai nees shoul d be
transferred as soon as possible and in any event before the
expiry of seven days’ detention.

The deci sion to detain a person in Stage One shoul d be revi ened
every 48 hours.

The nunber of adult detainees held in Stage One should be
reduced to no nore than 25 to avoi d overcrowdi ng.

The Departnment shoul d fund t he refurbi shnent of Stage One and

* afford detai nees access to sleeping quarters at all
times, as recomended by t he Hunman Ri ghts Commi ssion in
1983

* provide sufficient chairs to allow all detainees a
place to sit in the recreational areas

* open the grassed areas to detainees from 6.00amto
9. 00pmeach day

* install adequate shade provisionin outside recreational
areas so that they can be used i n the sunmer nonths

* make provisions for greater privacy for detai nees sl eeping
indormtories, perhaps includingthe construction of
private separate roons to sleep no nore than four
det ai nees.
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Recommendations on the physical conditions at Perth immigration
detention centre

R5.7 The Perth Imm gration Detention Centre shoul d be used only for
the short-term detention of people awaiting transfer to an
i mm gration detention centre other than Stage One at Vil | awood.
The Departnment shoul d cease using this centre for the | ong-
termdetention of unauthorised arrivals. Adult detai nees should
not be held in the Perth centre for nore t han seven days.

R5.8 The decisionto detain a personin the Perth centre shoul d be
revi ewed every 48 hours.

R5.9 As at present, children and famlies should not be detainedin
the Perth I nmigration Detention Centre.

R5.10 Fenal e det ai nees shoul d not be held at the Perth I migration
Detention Centre for any period of tine due to the gender
i mbal ance i n det ai nee nunbers and the nature of the conditions
for fenal e det ai nees.

R5.11 The Departnent shoul d refurbi sh the Perth I mm grati on Detention
Centre and

* provide sufficient chairs and tables to allow all
detainees a place to sit inthe recreation areas

* jinstall adequate shade provisionin open-air recreational
areas so that they can be used i n the sunmer nonths

* examne the availability of outdoor recreational
facilities, such as park | and, near the Perth centre
and make arrangenents for the regular use of these
areas by det ai nees

* make provisions for greater privacy for detai nees sl eeping
indormtories, perhaps includingthe construction of
separate roons to sl eep no nore than four detai nees.

Recommendations on the physical conditions at Port Hedland
immigration detention centre

R5.12 All the gates between the mai n conpound and t he admi ni stration
area shoul d general ly be | eft open, all owi ng detai nees to nove
freely around centre.

R5.13 There should be an i ndependent revi ew, perhaps conducted by
the Australian Federal Police, into whether the system of
internal fencingis still required at the centre. The revi ew
shoul d gi ve considerationto, firstly, the security objectives
achi eved by t he fences and, secondly, whether the restrictions
pl aced on detai nees’ freedom of nobvenent are justified by
t hese security objectives.
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R5.14 Det ai nees should be provided with access to the beach at |east
once a week. A pilot program should be begun to allow long-term
detainees and famlies to have unsupervised access to the
beach on a regular basis.

R5.15 I ncreased shade should be provided in the outside areas, creating
nore spaces that detainees can use during the day.

Recommendations on security measures

R6.1 As part of its duty of care to detainees in inmigration detention
the Department should ensure that security practices at all
centres do not conflict with the guidelines for security practices
and procedures set out in the Station Instructions.

R6.2 The Department should treat seriously all allegations that a
det ai nee has been assaulted. Wen the allegation involves an
all eged assault on a child detainee an independent investigation
should be initiated inmediately. At a mininmum this investigation
shoul d include obtaining a statenent of the event from the
child, identifying the custodial officers involved, identifying
and interviewi ng detainee and custodial officer wtnesses and
obtaining a full medical assessnment of the child and photographic
docurmentation of the injury.

R6.3 The Departnent and the detention service provider should inplenent
appropriate measures to inprove the education and training of
all custodial staff deployed, especially staff on tenporary
transfer from other correctional facilities.

R6.4 Al local procedures on room searches should be anmended to
prohi bit searches between the hours of 6.00pm and 9.00am except
in a situation of energency. The Department in conjunction
with the detention service provider should review the reason
for and the manner in which room searches are conducted, so
that they are appropriate to adm nistrative detention.

R6.5 The local procedures of the detention service provider should
include clear guidelines on the nature and degree of disruptive
behavi our that warrants the use of chem cal restraint, handcuffing
and transfer to prison.

R6.6 The local procedures of the detention service provider should
be amended to state explicitly that under no circunstances are
det ai nees to be shackl ed.

R6.7 As part of its duty of care to detainees in inmigration detention
the Department should ensure that the use of observation roons
at Port Hedland does not conflict with the guidelines for the
use of observation roons set out in the |ocal procedures of the
detention service provider.

R6.8 Mgration Regulation 5.35 relating to the force feeding of a
det ai nee should be repeal ed.

R6.9 The Departnent and t he detenti on service provi der shoul d revi ew
current procedures and practices for managi ng hunger strikes.

The M gration Series Instructions should include provisions
X



R6.10

R6.11

R6.12

R6.13

R6.14

R6.15

R6.16

R6.17

for the supervision and treatnent of hunger strikers in detention
t hat draw upon appropri ate nedi cal and psychol ogi cal experti se.
They shoul d be inplenmented in | ocal procedures. They shoul d
include a section on the treatnment of children directly or
indirectly affected by hunger strikes. They shoul d al so i ncl ude
strategies for preventing hunger strikes and, in the event
that they do take place, strategies for resolving themat an
early stage.

The custodi al officers’ training should include a conponent on
t he managenent of hunger strikes.

The Departnment shoul d repeal the Villawood policy of transferring
al | peopl e who are unsuccessful at the Refugee Revi ew Tri buna
to Stage One. Decisions to transfer detainees to Stage One
shoul d be made on a case by case basi s and consi der whet her a
particular detainee is |likely to escape and the ef fects Stage
One may have on his or her wel fare and nental health.

The Departnment shoul d amend M gration Series Instruction 157
to provide that detainees can only be transferred to a State
prison or police lockup if they are either charged with or
convicted of a crimnal offence that would result in them
serving a custodi al sentence.

If Mgration Series Instruction 157 i s not anended al ong t hese
lines, the Departnent shoul d devel op cl ear gui delines on the
degree and nature of disruptive behavi our that would warrant a
transfer to a State prison or police |l ockup. This should be
i ncorporated into Mgration Series Instruction 157.

The Departnent in conjunction wth the detention service provider
shoul d devel op strategi es and practi ces for the nanagenent of
difficult behaviours withinimmgration detention centres. Expert
advi ce shoul d be sought in the devel opnent of this strategy.

The detention service provider should nmake greater use of
prof essi onal counsellors and social workers to hel p address
probl enms experi enced by detai nees and di fficult behavi our.

Custodial officers’ training should include a conponent on
managi ng di fficult behaviours, conflict resolution skills and
managi ng peopl e who are di stressed.

The Departnment shoul d not deport people who are witnesses to
al l eged crimnal assaults until police investigations and,
wher e rel evant, prosecutions have been conpl et ed.

Recommendations on segregation within detention

R7.1

The Departnment shoul d develop a fornmal policy for inclusionin
the Mgration Series Instructions onthe segregation of newy
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R7.2

R7.3

R7.4

R7.5

R7.6

arrived asylum seekers covering |limtations on the maxi mum
ti me det ai nees can be segregated, the purpose of segregation
and the conditions of segregation. The Station Instructions
should prohibit explicitly conditions that are features
i ncommuni cado detention. They should state specifically the
right of detainees to make tel ephone contact with nenbers of
the Australian conmunity including | awers and require that
any officer should facilitate such contact where it is requested.

Det ai nees shoul d not be held in separate detention for nore
than a period of 21 days.

Det ai nees should not be |ocked inside their roons or the
accommmodation blocks for any period during the initial
segregation. Arrangenents should be made for themto access
the recreational facilities in the mai n conpound.

The Depart nent shoul d devel op an ef fective method for auditing
the | ocal procedures and practices of the detention service
provider to identify any i nconsi stenci es between depart nent al
and | ocal policy, and between departnental policy and | oca
practice on the segregation of detainees for the purpose of
undertaking initial health, identity and ri sk assessnents.

In the initial induction session the reason for, and the
conditions of, the initial segregation should be expl ai ned
clearly to detainees. Detainees should be told how | ong the
segregation will last. This session should also outline the
nmet hod of surveillance that will be used and the reason for it.

During the period of initial segregation, an i ndependent person
should visit the centre on the second day and once every 48
hours after this. If the i ndependent person does not speak the
sanme | anguage as the segregated detainees, an appropriate
i nterpreter shoul d acconpany himor her onthe visit. The role
of this person should be clearly explainedto detainees inthe
i nducti on sessi on. Detai nees nust have unrestricted access to
this person and be able to speak to himor her in private.

Recommendation on the provision of information

R8.1

Each centre shoul d provi de a conpr ehensi ve i nf or mati on handbook
t o det ai nees upon adm ssi on. Thi s handbook shoul d advi se det ai nees
of all the services available to them the centre rules and
their rights and entitlenments while in detention. Each handbook
shoul d be kept upto date and translated into the main comunity
| anguages spoken by detainees in the centre.

Recommendations on interpretation and translation services

R9O.1

I nf or mat i on handbooks at each of the detention centres shoul d
i



R9.2

R9.3

R9.4

R9.5

include a description of the Translating and Interpreting
Service and advice about its availability including the
ci rcunst ances i n whi ch and t he neans by whi ch the service can
be provi ded.

Det ai nees shoul d be told explicitly by the custodi al officers
or departnental officers that they will be provided with
transl ati on assi stance where necessary to neet any requirenent
to put requests in witing.

The detention service provider (currently Austral asian
Correctional Services) should ensure that at the Port Hedl and
centre on-site interpreters are avail abl e seven days a week
for at | east 16 hours a day. At the other centres the Depart nent
and the detention service provider should exam ne the
feasibility of enploying on-siteinterpreters. If thisis not
possi bl e, due to the diversity of the |anguages spoken by
det ai nees, the Departnent and t he detention service provider
shoul d establish alist of TISinterpreters covering the main
| anguage groups i n each centre. Ideally, theseinterpreters
will live or work near the centre. These interpreters shoul d
be on call and able to attend the centre at short notice.

The detention service provider’s |ocal instructions should
require officers attendi ng a dispute invol ving a detai nee who
cannot speak or understand English to obtain the assistance
of aninterpreter.

The M gration Series Instructions should require all formal
witten communications to a detaineeinrelationto his or her
immgration status to be translated into the first | anguage
of the detainee. This issue appears to be addressed by
I mmigration Detention Standard 2.4 which states that where a
detai nee has a non-English speaking background, witten
i nformati on shoul d be provided i n a | anguage t he det ai nee can
under st and.

Recommendations on medical services

R10.1

R10.2

R10.3

The Departnment shoul d adopt a standard for the provision of
medi cal services in all immgration detention centres for
inclusion in the Mgration Series Instructions. The | ocal
procedur es of the detention service provi der shoul d adopt and
i mpl ement the standard. It is noted that the Immgration
Det enti on St andards address heal th care needs.

The nedi cal service standard adopt ed by the Departnent shoul d
provide that all immgration detention centres enploy on-site
medi cal officers, at |east one of whom should have nental
heal th qualifications.

| nf or mat i on handbooks i n maj or conmuni ty | anguages provi ded
to detai nees and i nducti gn sessions should clearly outline
Xii



R10.4

R10.5

R10.6

R10.7

R10.8

R10.9

R10.10

R10.11

R10.12

R10.13

the nedical services available to them and the standard of
service they can expect. Information should also be provided
about how to access nedical services outside the hours on-
site staff are in attendance.

On-site medical staff at immigration detention centres should
be required by l|ocal procedures to consider arranging a second
or independent nedical opinion where there is a |ikelihood
that the denial of such an opinion would in itself create
undue and sustained nental distress.

When a detainee tells a nedical officer that he or she has
been assaulted by a custodial officer or another detainee a
phot ograph should be taken of the injury and detailed records
taken on the nature of the injury sustained, when and how it
occurred and the nature of the treatnent provided. Medical
exam nation and, if necessary, care should be provided
imedi ately after the injury is brought to the attention of
custodi al or departnmental staff.

At the Port Hedland Immigration Detention Centre internal
fencing between the main conpound and the administration area
should be renmoved or the gate kept open so that this physical
restriction to access to nedical advice is renoved. Alternatively
the medical office should be sited within the main conpound.

At the Villawood Immigration Detention Centre a clinic should
be run by a female doctor at |east weekly.

On-site nedical staff should receive training in cultural issues
relating to the provision of health care to the major ethnic and
cultural groups in the detention centre.

Wiere there is a large group of detainees from a particular
ethnic and cultural background, the detention service provider
shoul d | ook at enploying a nedical officer fromthis background
who speaks the first |anguage of this group.

The initial health screening of detainees should include a
psychi atric assessnent.

Det ai nees identified as a suicide risk or a victim of torture
or trauma should have access to appropriate specialist care.

Protocol s should be devel oped between the Departnent and State
health care agencies to allow custodial and departmental staff
to obtain urgent psychiatric assessnment and care for inmgration
detai nees. For exanple, in NSW this may include developing a
protocol with the NSW Departnment of Health and a Community
Mental Health Team The Conmmonwealth will need to ensure
adequate funding to the State health agencies to inplenment
this recomendati on.

Det ai nees who present with depression, have attenpted self-
harm or nanifest psychiatric disturbances in aggressive
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R10.14

R10.15

R10.16

behavi our that is considered arisk to thensel ves or others
shoul d not be transferred to State prisons or police | ock-ups
bef ore they have had a psychi atric assessnent.

Custodi al and departnental officers at the immgration detention
centres shoul d be provided with training in howto recognise
and manage nent al | y di st urbed behavi our and obt ai n appropri ate
medi cal and specialist care.

The Depart nment shoul d seek | egal advice on the | awf ul ness of
chem cal |l y restrai ni ng det ai nees.

Providing that thereis alegal basis for this practice, the
Departnment should only chemically restrain a detainee in an
energency situation where it is required to save the person’s
life or to prevent himor her fromcausi ng serious harmto hi m
or herself or others. Following the use of this form of
ener gency psychiatric treatnent, the detai nee shoul d be referred
for a formal psychiatric assessnent by a psychiatrist to
det er m ne whet her the det ai nee can be cared for appropriately
inaninmgration detention centre and to devel op a plan for
t he managenent of any further instances of disturbed behavi our.

Recommendations on education and training

R11.1

R11.2

R11.3

R11.4

The Departnment shoul d devel op a fornal standard on the provi sion
of education in inmgration detention centres for inclusion
inthe Mgration Series Instructions, Inmgration Detention
St andards and the | ocal procedures of the detention service
provi der. Any contractual arrangenent with a service provider
responsi ble for the provision of education should require
that the standard be net and provi de adequat e resour ci ng.

Education services inimmgration detention centres shoul d be
better resourced so that staff to student ratios are at | east
conparabl e to English as a Second Language or speci al needs
cl asses.

The el enentary education provided at i mm gration detention
centres, for children detained for nore than four weeks,
shoul d include lessons in children's first |anguage where
possible and classes of cultural relevance to children.
El ement ary educati on shoul d be conpul sory for children

The Departnent, State governnent educati on agenci es and | oca
school s shoul d devel op a protocol for access by children in
detention to classes at | ocal schools tomtigate the effects
of institutionalisation. The Departnment coul d conduct a pil ot
schene to refine the protocol between the State and federa
gover nment agenci es and devel op criteria for deciding in what
ci rcunst ances chil dren shoul d be able to attend | ocal school s.
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R11.5

R11.6

R11.7

R11.8

If it is not possible for a child to enrol at the |ocal
school, a protocol shoul d be devel oped to allowchildren in
this situationto participate inalimted range of cl asses,
such as nusi c and sport.

Where it is inpractical or for other reasons not possibleto
devel op a protocol for the attendance of detai nee children at
| ocal schools, the standard of el enentary educati on shoul d be
equi valent to that offered chil dren who attend English as a
Second Language or speci al needs cl asses.

Sone formof vocational training appropriate to the Australian
| abour mar ket shoul d be made avai |l abl e t o | onger t er mdet ai nees,
paying attention to the needs and i nterests of both nen and
worren. The Departnent should liaise withthe State government
t echni cal and further educati on agenci es to devel op a prot ocol
for the delivery of classes either on site or through detai nees
attendi ng educati onal institutions.

In the absence of formal vocational skills training, the
educational resources at immgration detention centres should
be upgraded to include a w der range of recreational and
i nstructional texts.

Recommendations on recreation

R12.1

R12.2

The Departnent should devel op guidelines in the Mgration
Series Instructions, I mmgration Detention Standards and t he
detention service provider’'s | ocal procedures for the provision
of a guaranteed | evel of recreation activities with specific
reference to the provision of opportunitiesto participatein
excursions. The Imm gration Detention Standard 4. 4 goes part
of the way towards addressing this recommendation. It provides
that all detainees shall have access to education, recreation
and | ei sure progranms and facilities which provide themw th
an opportunity to utilise their time in detention in a
constructive and beneficial manner. However, it does not supply
details of the types of prograns that shoul d be provi ded or
how frequent |y det ai nees shoul d have access to t hem

The level, quality and range of recreation activities and
facilities should not be determned primarily by the staff to
detai nee ratio. The fundi ng of centres shoul d be sufficient
to ensure staff to detai nee rati os and ot her resources sufficient
to enable the provision, coordination and supervision of
recreation activities.



R12.3

R12.4

As a matter of priority, recreational facilities at the Perth
centre shoul d be significantly upgraded by t he Departnent and
the new service provider. At a m ni mum

* alibrary shoul d be established, includingrecreational
and educational texts

* a video player shoul d be purchased

* appropriate shade shoul d be constructed i n the exercise
yard

* a range of magazi nes and newspapers shoul d be purchased
on a regul ar basis

* excursions shoul d be arranged on a regul ar basi s.

Recreational facilities at Villawod, and in Stage One in
particul ar, shoul d be upgraded by t he Departnent and t he new
service provider. Repairs to equi pnent shoul d be undert aken
as a matter of priority. In Stage One a library should be
establ i shed, appropriate shade constructed in the exercise
yard and arrangenents nade for detainees in Stage One to use
the recreational facilities and outdoor areas in Stage Two.
Excursi ons shoul d al so be arranged on a regul ar basis.

Recommendations on religion and culture

R13.1

R13.2

R13.3

R13.4

The M gration Series Instructions, Inmgration Detention
Standards and the |ocal procedures of the detention service
provi der should require the provision of reasonable opportunity
and facilities for detainees to practise their faith and to
receive visits associated with that practice. |Immgration
Detention Standard 4.2 states that detainees have access to
spiritual, religious and cultural activities of significance
to them

The M gration Series Instructions, |Inmgration Detention
Standards and the |ocal procedures of the detention service
provi der should define ‘reasonable facilities to practise as
including the provision of private areas, nodification of
nenus or neal times and the provision of low risk household
itenms such as water jugs where their use is required to
observe religious or cultural belief.

The Mgration Series Instructions and the Station Instructions
should require centre nmanagenents to acconmpdate detainees,
to the extent possible and where this is desired by detainees,
with others of the same or synpathetic religious or cultural
background.

ACS officers should be required to receive cross-cultural
training relevant to the ethnic, cultural and religious
backgrounds of the detainees held or likely to be held at the
centre where they are deployed.
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Recommendations on the provision of legal advice

R14.1

R14.2

R14.3

R14.4

R14.5

R14.6

R14.7

The Mgration Act should be anended to require that, where a
person is in inmmgration detention under the Act, the person
responsible for the detention shall advise him or her of the
right to have access to |egal assistance and at the request of
the person in inmgration detention afford him or her all
reasonable facilities for receiving legal advice in relation
to his or her immgration detention no nore than 72 hours
after the request is made.

The Mgration Series Instructions and all |ocal procedures of
the detention service provider should require that, where a
person is in inmmgration detention under the Act, the person
responsible for the detention shall advise him or her of the
right to have access to |egal assistance and at the request of
the person in inmgration detention afford him or her all
reasonable facilities for receiving legal advice in relation
to his or her immigration detention.

The Department’s Mgration Services Instructions and all | ocal
procedures of the detention service provider should specify a
period of time not exceeding 72 hours within which all requests
for legal advice nust be responded to and who is responsible
for handling requests. A departnmental officer on site would
be the preferable person with this responsibility.

The Department should fund the provision of independent on-
site legal assistance at the Port Hedland centre. This should
include the provision of a regular |egal advice bureau to give
| egal advice to detainees. Al detainees should have access
to this service.

When | egal assistance is appointed by the Departnment for
protection visa applicants, detainees should be given witten
informati on about the level of service they should expect
from their |egal adviser and what they can do if they are
dissatisfied with the service they receive.

The Departnent should survey asylum seekers in the inmgration
detention centres and those recently granted entry to Australia
to determine their level of satisfaction with their |[egal
advi sers.

The Department should review tendering arrangenents to ensure
that the terms of the agreenent, funding and performance
standards will deliver |egal assistance of a consistent nature
and of a high quality.
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Recommendations on accountability

R15.1

R15.2

R15.3

R15.4

R15.5

The Departnment should establish an Inmmgration Detention Centre
Advisory Committee at each centre, consisting of representatives
from custodial and departnental staff, detainees from the
maj or ethnic and cultural backgrounds in the centre,
representatives from the |ocal comunity, conmunity-based
service providers and |egal representatives and representatives
of government and non-government sectors. The role of each
Committee should be to nonitor the conditions and services
provided within the centre, including health care, torture
and trauma counselling, education, interpreting services, access
to legal advice, conplaint handling, recreational and pastoral
care and general welfare.

Each inmgration detention centre should develop a process
for detainees to make conplaints about the conditions of
detention, provision of services and security issues. Detainees
should be advised of this process in witing during their
i nduction into the centre. Al conplaints should be treated
seriously and responded to in a fair and tinely manner. The
conmpl aints process nust conply with the requirenents of Standard
M nimum Rules 35 and 36.

A case manager should be appointed to each detainee with
responsibility for overall nanagement of the detainee’s dealings
with the Departnent, including in seeking pronpt resolution
of requests, inquiries and conplaints.

The Department should agree to independent nmonitoring of
departnmental and local policy and practice in relation to the
detention of asylum seekers. Independent nonitoring should be
nodelled on the official visitors prograns operating in nost
correctional systens in Australia. Oficial visitors should
visit immigration detention centres twice a month and receive
and deal with conplaints either at the local level or through
maki ng appropriate referrals and examine the conditions of
detention. After each visit, official visitors should prepare
a report on any conplaints and inquiries and the actions taken
to resolve them to the Secretary of the Departrment and the
Mnister for Immgration and Multicultural Affairs. Oficial
visitors should have direct access to the Secretary and the
Mnister. Al detainees nust be able to make requests of and
conplaints to the visitors and be able to speak to them in
private.

The Commonweal th Orbudsnman and the Human Rights and Equal
Opportunity Conmm ssion should undertake regular inspections
of and interviews at all immgration detention centres.



Recommendation on appropriate portfolios

R16.1 The refugee determ nation process and responsibility for
i mm gration detention should be transferred from the
immigration portfolio to that of the Attorney-General and
M nister for Justice respectively.

Recommendation on an alternative model

R16.2 The Commonweal t h shoul d adopt the nodel alternative to detention
of unaut horised arrivals outlined in Chapter 16.
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1 Background to the Inquiry

1.1 Introduction

This report is about the detention of people who cone to Australia by
boat or plane w thout authority.

‘Boat people’ are those who cone to Australia by sea without authority.
They may conme for many reasons. Sonme cone sinply to seek better
econom ¢ conditions. Some nay be queue junpers. Miny seek protection
from persecution. Technically they are all unlawful non-citizens.
Even though the number of people involved is relatively small,
Australia's treatnent of them raises significant and fundanental
human rights issues.

The nature of wunlawful non-citizens comng to Australia changed
significantly in 1997. Increasing nunbers are now arriving by air,
exceeding the nunber arriving by sea. The legal and human rights
issues for all unlawful non-citizens are generally the sane whether
arriving by plane or boat. One significant difference is that in
general it is harder for boat people to gain access to |egal advice
and meke applications for refugee status.

Between 1 July 1996 and 31 May 1997, 9,559 protection visa applications
were lodged with the Departnent.! Sixty-eight (0.7 per cent) of these
applications were nade by boat people.?

Between 1 Novenber 1989 and 9 Septenber 1997, 2,913 people arrived by
boat and 75 children of these people were born in detention in
Australia, a total of 2,988 people. O this nunber, 2,289 (77 per
cent) have left Australia to return home or to travel to other
countries and 569 (19 per cent) have been granted approval to renain
in Australia. As at 9 Septenber, the remaining 130 people (4 per
cent) were awaiting either decisions on their status or repatriation
to their country of origin.® Anmpst all of these men, wonen and
children were or are detained in one of the four specialised inmagration
detention centres operated by the Departnent of |Inmgration and
Mul ticultural Affairs (the Departnent).

1 Department of I mmi gration and Mul ticul tural Af fairs, Request for
tender for the provision of immigration advice, application assistance
and training in migration procedure, RFT  No. 97/ 02/ 001, page 13.

2 Department of I mmi gration and Multicultural Affairs, Statistics on
boat person arrivals, 1990-91 to 1997-98. The Australian National
Audit Office reported in 1998 that ‘[o]f nearly 60,000 protection
visa applications recorded on [the Depart ment’ s] protection visa
computer system since 1989-90, fewer than 1,000 were from boat
peopl e. The vast maj ority of applicants enter Australian lawfully
on another visa and apply for a protection visa after arrival’: The
Management of Boat People Auditor-General Report No. 32, Canberra,

1998, page 75.

Boat arrivals represent fewer than 0.01 per cent of all arrivals in
Australi a: Australian National Audi t Of fice, op cit, page 8.

3 A full account of boat arrivals since 1989 is provided in Appendix
1 whi ch details information from Department of I mmi gration and
Mul ticultural Affairs, Fact Sheet No. 81, Boat Arrivals since

1989, September 1997.



Table 1.1 Immigration detention centres in Austrdia

Immigration detention People held on 31

centre Location Year established December 1997 Capacity
Villawood Sydney, NSW 1976 196 272
Maribyrnong Méebourne, VIC 1966 57 70

Perth Perth Airport, WA 1981 22 42

Port Hedland Port Hedland, WA 1991 68 700
Source: Dat a supplied by Director, Compl i ance and Enf orcement
Section, Depart ment of | mmi gration and Mul ticul tural Af fairs, in a
facsimile dat ed 13 February 1998, page 5.

Most boat people are held at the Port Hedland centre. Mbst people at
the other immgration detention centres are not boat people. On 31
Decenber 1997 there were 46 boat people detained at the Port Hedl and

centre.* This
301 det ai nees

Sept enber.

very

at Port

Hedl and,
to China of 92 people from a nunber
135 people from the boat
territory on 13 June 1997 and all

| arge decrease from 30 June 1997,
is primarily due to the
of boat groups on 14 July 1997 and
‘Tel opea’ .® This boat
occupants had been
There has al so been a decrease

in the nunber

arrived

when there were

repatriation

in Australian
removed by 9

of unaut hori sed

arrivals comng to Australia by boat.

The fol |l owi ng tabl e shows the average | ength of stay in detention at
each of the centres over the five years from1992-93 to 1996-97.

Table 1.2 Average length of stay

Immigration detention 1992-93 1993-94 1994-95 1995-96 1996-97

centre (deys) (days) (days) (days) (days)

Villawood 264 227 18.31 28.73 39.94

Maribyrnong 238 185 24.55 3457 46.07

Perth 236 174 25.22 33.97 32.33

Port Hedland na na 164.26 123.86 137.38

Source: Dat a supplied by Director, Compl i ance and Enf orcement

Section, Depart ment of | mmi gration and Mul ticul tural Af fairs, in a

facsimile dat ed 13 February 1998.

4 The remaining 22 were air arrivals.

5 The Department gives a code name to each boat arriving in Australian
territory carrying people without valid travel documents. Throughout
this report boat groups are referred to by these code names.
Appendix 1 Ilists the boats which have arrived since 1989 giving
details of their date and place of arrival, number and ethnicity of
passengers and number removed from Australia, if any.



1.2 Complaints to the Commission

Si nce Novenber 1990 t he Human R ghts and Equal Cpportunity Comm ssion
(the Commi ssion) has recei ved 58 conpl ai nts agai nst t he Depart nent
fromor on behal f of people inimmgration detention centres, alleging
infringements of human rights under the Human Rights and Equa
Qpportunity Conmission Act 1986 (Cth) (the HREOCC Act). O these
conplaints, 29 relate to the detenti on of boat people in Australi a.
The majority of these conplaints allege that people in inmgration
detention centres are being treated i n ways whi ch breach their human
rights.

Conpl ai nts have been | odged by people inimigrati on detention centres
and by individuals and refugee organisations on behalf of |arge
groups of detainees. Over the past two years the nunber of conplaints
received relating to the detention of boat people has increased
significantly, no doubt due in part to visits to the centres by
Conmmi ssion staff. The main issues raised inthese conplaints are

= the length and the indefinite nature of the period of
detention and the effects that this has on detai nees
physi cal and nental health

= people not beingtold of their right torequest access to
| egal advi ce when they are taken into detention

= delays in people receiving responses to requests for
| egal assistance to nmake applications to stay in Australia

= people being held inisolation fromother parts of the
i mm gration detention centre and the worl d outsi de

= the use of force to control disturbances and restrain
peopl e

= the general conditions of detention, such as food, nedi ca
services, education, recreation facilities, the level of
security, privacy, sleeping arrangenents and accomrodati on
of detainees of different religions.

Statistical profile of complaints received

Since 1989 the Commi ssion has received 58 conplaints concerning
people in inmmgration detention and of these 29 (50 per cent) have
related to the detention of boat people. The follow ng tabl e shows
t he nunber of conplaints received each year since then concerning
people in inmmigration detention in general and boat people in
particul ar.



Table 1.3 Complaints received

Immigration
Year detention Boat people
1989 - _
1990 1 -
1991 - _

The tabl e shows a | arge increase
1992 3 2 in the number of conplaints
received since the start of
1996. In 1996 there were four
1994 2 1 times the nunber of conplaints
received from or on behalf of

1993 4 -

1995 3 2 boat people as in 1995. In 1997

1996 13 3 there were twice the nunber of
conmplaints from boat people as

1997 32 16 in 1996. These increases in
conplaints may be due to;

Total 58 29

B Changes in departnental policy and practice. For exanple, the Port
Hedl and Inmigration Detention Centre ceased advising new arrivals
that they can obtain |egal assistance and only provides it at the
request of the detainee; the Perth Inmmgration Detention Centre
changed from primarily short-term detention to |long-term detention;
there has been an increase in the use of the nedium security
section at the Villawood Inmigration Detention Centre.

B The lack of clear and effective conplaints procedures within the
detention centres and difficulties in obtaining access to |egal
and other forms of assistance which have nade it hard for detainees
to resolve grievances at the local |evel.

B Changes in managenent practices during this time and a tightening
of security.

B On-site legal advice being renoved from the Port Hedland centre.

B Detai nees now coming from countries and social/cultural groups
with nmore awareness of their rights and how to pursue them

B Detainees being nore aware of the existence of the Conmission and
its role and functions, partly due to the Conm ssion’s visits in
1996 and 1997.

Fourteen of the complaints have been made by individuals or
organi sations outside the centres on behalf of individuals and groups
in detention. Forty-four conplaints have been nmade by people in
immgration detention, 15 of them on behalf of groups of detainees.
Because of conplaints on behalf of |arge groups of detainees, the
figures in Table 1.3 do not reflect the nunber of people covered by
conplaints to the Comm ssion. For exanple, in 1992 the Conm ssion



received one conplaint concerning 110 Canmbodians in detention at
Vill awood. The Conmission has also received conplaints on behalf of
people arriving on the boats ‘Teal’', ‘Wnbat’', ‘Labrador’, ‘Gevillea’,
‘Lanmbertia’ and ‘Melaleuca’, a total of 165 detainees. In 1997 the
Commi ssion received a conplaint from a detainee at Villawood on
behal f of all the detainees in the centre.

O the 23 conplaints concerning detainees at Port Hedland, 18 were
nmade by detainees and five by individuals and organi sations on behal f
of people there. The conplaints in the ‘other’ category are two
concerning people in State prisons received in 1993, one concerning
a person at Sydney Airport and one |odged by the Refugee Council of
Australia relating to practices and conditions in a nunber of detention
centres in Australia.

Table 1.4 Sources of complaints received

C entre Complaints received
Villaw ood 22
Port Hedland 23
Perth 6
M aribyrnong 3
O ther 4

Al'l the conplaints fromPerth were received in 1996 or 1997. Al but
two of the conplaints concerning the Port Hedl and centre have been
received since 1 January 1996. Conpl ai nts about the treatnent of
det ai nees at Port Hedl and have i ncreased by 1, 000 per cent over the
past two years. Prior to 1996 the Commi ssion received one or two
conplaints fromVill awood each year. However, in 1997 t he Conm ssion
experienced a noti ceabl e i ncrease of conplaints fromthe Vill awood.
Inthat year 14 conpl ai nts were recei ved.

| ndi viduals who have nade conplaints to the Comm ssion are
representative of the ethnic and national origin of the boat peopl e
who have cone to Australia. The ethnic and national origins of
conpl ai nants have changed over tinme and mirror the changes in the
countries fromwhich peopl e depart to seek asylumin Australia. In
the early 1990s the majority of boat peopl e canme fromthe Konmpong Som
regi on of Canbodi a.

In 1991 boats started to arrive in Australia from the southern
provi nces of China. Since this tine boats have continued to cone from
China. Sore arrival s have been Si no- Vi et namese, ot hers Chi nese. Since
t he second hal f of 1996 boat groups have started comng to Australia
fromlraq, Afghanistan, Al geria and other African countries.



The Conmmi ssi on has received 17 conpl ai nts fromor on behal f of people
who arrived by boat fromthe Peopl e’s Republic of China. Atotal of
five conpl aints have been recei ved fromasyl umseekers fromlraq, all
of which were | odged in 1997. Three conpl ai nts have been received
about the detention of people from Canbodia, all of which were
recei ved before 1996.

Finalisation of complaints received since 1 January 1996

Forty-five conpl ai nts have been recei ved by the Conm ssion since 1
January 1996. O these, 27 have been finalised and 15 are currently
bei ng i nvestigated or finalised. Procedures for reporting to the
federal Attorney-General have beeninitiatedinthree matters.

Formal investigations have been undertaken in 24 conplaints.
Prelim nary i nqui res have been conducted into 13 conpl ai nts. Ei ght
matt ers have been finalised wi t hout approachi ng the Departnent for
i nfornation.

Conpl ai nts have been finalised because the subject matter of the
conpl ai nt has been resol ved or for one of the reasons provided for by
section 20(2) of the HREOC Act.

Table 1.5 Findisation of complaints

Reason Number of complaints
The complainant considers the matter resolved and does not wish to pursue the complaint 6
The complainant, or his or her representative, has advised the Commission that he or she does not 4
want to continue with the complaint

The Commission has lost contact with the complainant, generdly due to deportation 3
The Commission is of the opinion that the act or practice complained of does not congtitute a breach 4
of human rights

The Commission is of the opinion that the subject matter of the complaint has been adequately dedlt 5
with or some other more appropriate remedy is available

The Commission is of the opinion that the subject matter of the complaint has been adequately dedlt 3
with, or could be more effectively dedlt with by another statutory authority

The Commission is of the opinion that the complaint lacks substance 2

Fi ve conpl ai nts were di scontinued on the basis that the i ssues raised
inthe conplaint woul d be addressed inthis report. Insix of the ten
matt ers where t he Comm ssi on was advi sed that t he conpl ai nant di d not
want to pursue the matter, one reason for this decision was that the
broader issues rai sed woul d be covered in this report.



1.3 Conduct of the Inquiry

The Commi ssi on deci ded to conduct an Inquiry into the detention of
unaut hori sed arrival s because of

= the nunber of human rights i ssues consistently raisedin
conplaints to the Commi ssion by inmm gration detainees
who arrived by boat or their advocates

»= the seriousness of the alleged breaches of the human
rights of men, wormen and chil dren who have been deprived
of their liberty and to whomthe Conmmonweal th has a duty
of care

= the Conmission’s concern that sections of the Mgration
Act 1958 (Cth) (the Mgration Act) may be in breach of
Australia s human rights obligations, leading to the
exam nati on of this enactnent pursuant to section 11(1)(e)
of the HRECC Act

= the increase in the nunber of conplaints received by the
Commi ssion and i nvestigated under section 11(1)(f) of
t he HRECC Act

= the public interest inthis issue bothwthin Australia
and i nternationally.

Terms of reference

The ternms of reference of the Inquiry are

1 To exam ne provisions of the Mgration Act 1958 (Cth)
relating to the detention of unauthorised arrivals,
specific acts and practices of the Departnent and the
condi tions under which they are detained to deterni ne
whet her they are consistent with Australia s hunanrights
obl i gati ons under the HREQC Act.

2 Todetermineinrelationto individual conplaints whet her
there has been an act or practice which constitutes a
breach of human ri ghts under t he HREOC Act .

3 To nake recommendati ons to ensure that the human ri ghts
of detainees are not infringed, in particular, that they
are not deprived of their liberty for unnecessarily | ong
peri ods of time and that those who are held in detention
are treated in a fair and hunmane manner whi ch respects
human ri ghts and human di gnity.



The Commission’s functions

The Commi ssi on has specific | egislative functions and responsibilities
for the protection and pronotion of hunan ri ghts under t he HRECC Act .
Part Il Divisions 2 and 3 of the Act confers functions on the
Commissioninrelationto human rights. In particular, the Comm ssion
can

= jngquire into acts or practices that may be i nconsi st ent
with or contrary to any human right (section 11(1)(f))

= exam ne enact nents for the purpose of ascertai ni ng whet her
the enactnments are i nconsistent with or contrary to any
human rights and report to the Mnister the results of
any such exam nation (section 11(1)(e))

= pronot e an under st andi ng, acceptance and public di scussi on
of human rights in Australia (section 11(1)(g))

= advise on |l aws that shoul d be nade by the Parlianent or
action that shoul d be taken by the Commonweal th on matters
relating to human rights (section 11(1)(j))

= advi se on what action, inthe opinion of the Comm ssi on,
Australia needs to take to conply with t he provisions of
the I nternational Covenant on Gvil and Political R ghts
(I CCPR), the Declarations annexed to the Act or any
rel evant international instrunment decl ared under the Act
(section 11(1)(k)).

This report has been prepared exercising all these functions. In
addition, the Commissionis obligedto performall of its functions
i n accordance with the principles set out in section 10A of the HRECC
Act, nanely with regard for the indivisibility and universality of
human rights and the principle that every personis free and equal in
dignity and rights.

Conpl ai nt handling functions

Section 11(1)(f) of the HREOCC Act enpowers the Conmi ssiontoinquire
into acts or practices of the Conmonweal th that nmay be i nconsi st ent
with or contrary totherights set out inthe human rights instrunents
schedul ed to or decl ared under the Act. The Human Ri ght s Conmi ssi oner
perforns these functi ons on behal f of the Comm ssi on (section 8(6)).

The Commission attenpts to resolve these conplaints through the
process of conciliation. Wiere conciliationis not successful or not
appropriate and the Commi ssion is of the opinion that an act or
practice constitutes a breach of human rights, the Conmission is
required to provide the parties to the conplaint with an opportunity
to make witten or oral submissions in relation to the conplaint
(section 27).



If, after the inquiry, the Commssion finds a breach of hunman
rights, it nust serve a notice on the person doing the act or
engaging in the practice setting out the findings and the reasons
for those findings. The Conmi ssion may neake reconmmendations for
preventing a repetition of the act or practice, the paynent of
conpensation or any other action or renedy to reduce the loss or
damage suffered as a result of the breach of a person’'s human
rights (section 29(2)).

If the Conmmission finds a breach of human rights it nmnust report on
the matter to the Commonwealth Attorney-General (section 27). The
Commi ssion is to include in the report to the Attorney-CGeneral
particulars of any recommendations nmade in the notice and details of
any actions that the person is taking as a result of the findings and
recommendati ons of the Commission (section 29). The Attorney-CGeneral
nmust table the report in both Houses of Federal Parlianment in accordance
with section 46 of the Act.

I nvestigation of conplaints

Wien the Commission receives a conplaint alleging a breach of hunman
rights under the HREOC Act, the Human Rights Comn ssioner decides
whet her to accept the conplaint. If the conplaint is accepted the
Conmm ssioner comences an inquiry by allocating the conplaint to an
I nvestigation/Conciliation Oficer to conduct an investigation and
attenpt to conciliate conplaints of substance.

The Investigation/Conciliation O ficer then plans the investigation,
identifying the information that the Conmmission needs and the nopst
effective means of gathering it. Throughout the course of an
investigation, the information received is analysed and the nost
appropriate way of handling the nmatter is determined. This may include
obtaining further information from the parties to the conplaint,
declining the conplaint for one of the reasons set out in section
20(2) of the Act, attenpting to resolve the matter through the
process of conciliation or initiating procedures to report on the
matter to the Attorney-Ceneral.

The Commission's investigations into conplaints from boat people in
detention have included

B conducting prelimnary inquiries to clarify whether the
conmplaint raises a breach of human rights under the Act,
whet her the person has sought another renedy to address
the concerns and/or whether there is a nore appropriate
renmedy avail able

B notifying the Departnent of the conplaint and seeking a
formal response to the allegations, wusually including
details of the relevant |egislation, policies and
procedures and copies of relevant docunents and records

B conducting visits to inmigration detention centres to
interview conplainants and relevant nenbers of staff and
to inspect the conditions of detention.
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Act or practice or legislation

Where the al | eged breach of human rights arises fromthe automatic
operation of |egislation, rather than a di scretionary act or practice
by a deci si on-nmaker, the Conmi ssion cannot deal with the i ssue as an
i ndi vi dual conpl aint. Inthese circunstances the Commi ssi on may exam ne
the legislationitself to determ ne whether it is inconsistent with
any human rights and report to the Mnister on the result of the
exam nation (section 11(1)(e)).

Chapter 2 of this report exam nes the sections of the Mgration Act
which are rel evant to the detenti on of boat people. As detention of
unaut horised arrivals is required by lawin nost cases, it is not an
act or practice of the Coomonweal th. Therefore, the i ssue can only be
dealt with through the exam nation of the rel evant provisions of the
M gration Act, not the investigation of individual conplaints. The
conditions in which persons are detai ned, however, are acts and
practices of the Commbnweal th and can be t he subj ect of conplaint and
inquiry (section 11(1)(f)).

Conduct of this Inquiry

The HREQC Act gives the Commi ssionthe authority toinquireinto acts
and practices of the Conmonweal th that may be i nconsi stent wi th human
rights and to exam ne Cormonweal th | egi sl ation. This report brings
t oget her the i nformati on gat hered t hrough

B an examination of the Mgration Act and associated
regul ations pursuant to section 11(1)(e) of the HRECC
Act

B an exanmination of departnental procedures and practices
both nationally and within individual detention centres
pursuant to section 11(1)(e), (f), (9), (j) and (k) of
the HREOC Act

B jnvestigation of individual conplaints pursuant to section
11(1)(f) of the HRECC Act in accordance with the procedures
devel oped by the Commission, which can include conducting
prelimnary inquiries, seeking formal responses from the
Department of Immigration and Multicultural Affairs to
the all egati ons and obtai ning copies of relevant docunents,
| egislation and procedures, and obtaining further
information from either party to the conplaint and other
wi t nesses

B site inspections of inmgration detention centres

B 3 review of the literature, reports and subm ssions
relating to this issue

B analysis and synthesis of all the information gathered
in site inspections, investigation of conplaints and
exam nation of relevant |I|egislation, policy and
i nstructions.



Site inspections

Represent ati ves of the Conm ssion, includingthe then President, Sir
Ronal d Wl son, the Human Ri ghts Conmi ssioner, M Chris Sidoti, and
staff assisting the Conmm ssioner, conducted a nunber of visits to
immgration detention centres. The visits all owed the Commi ssion to
observe the daily running of the centres, toinspect the facilities
and servi ces avail abl e to detai nees and the condi ti ons of detention
and to conduct detailed interviews with departnmental and Australian
Protective Service (APS) staff,® detai nees and i ndi vidual s fromthe
comunity.’

From15 to 21 January 1996 site i nspections were conducted in Western
Australia at the Port Hedland Inmmigration Detention Centre, the
tenmporary Curtin Detention Centre and the detention facility at
Wllie Creek for Indonesians found fishing in Australian waters.
Site inspections were conducted at the Villawood | mm grati on Detention
Centre in Sydney on 14 February 1996, 29 August 1996, 6 March 1997
and from13 to 15 Cctober 1997. On 13 March 1996 a site i nspecti on was
undertaken of the Maribyrnong Inmigration Detention Centre in
Mel bour ne.

A foll owup inspection of the Port Hedl and | nmigration Detention
Centre was conducted from27 May to 2 June 1997. The site i nspection
| ooked at existing facilities and those under construction and
i nvesti gat ed changes si nce t he GConmi ssion’s previous visit. Conm ssion
of ficers conducted interviews with the Centre Manager, senior APS
of ficers, welfare and nedi cal staff and nore than 25 det ai nees who
had ei t her made conpl aints to the Comm ssion or requested to speak to
officers of the Coomission during the visit. Interviews were structured
around a conprehensi ve set of questions devel oped by t he Conmi ssi on
prior tothe visit. Detail ed notes were taken of each intervi ewand
a typed record of interviewwas prepared.

The Commi ssi on appreci ates greatly the cooperation and assi st ance of
t he Depart ment and APS st af f t hroughout the course of this I nquiry.

6 Until the end of 1997 the APS was responsible for the staffing and
operations of the immigration detention centres. The relationship
bet ween the Depart ment and the APS, and details about recent
changes to the arrangements, are dealt with below.

7 Earlier visits to remote immigration detention <centres include a
site inspection by the Secretary of the Commi ssion of the camp
|l ocated at the Darwin River in August 1990. At the time the camp
had been the subject of most complaints but conditions at the other
camps had also featured in representations to the Commi ssion. I'n
August 1991, the Acting Secretary of the Commi ssi on conduct ed
another site inspection of the Darwin camp. In December 1991 the
Acting Secretary visited the Port Hedl and centre. A report on

these visits was prepared for the then M nister.



Cnsul tations w th government

Before and during this Inquiry and in the handling of individual
conmpl aints frominmm gration detai nees the Conmmi ssion has raised its
concerns with both the forner Labor Governnent and the current Coalition
Governnent, with the Departnent and with nunerous parlianmentary
conmm ttees. A nunber of specific i ssues have been resol ved. However,
t he Commi ssion’s principal concernthat alternatives to detention be
devel oped and i npl emrent ed r enai ns.

I n March 1997 t he Conmi ssion gave the Mnister for I mmigration and
Multicultural Affairs (the Mnister) the first draft of its advice on
t he human ri ght s di nensi on of the | awand policy of nmandatory detention
of boat people. It invited a response fromthe Mnister. |In August
1997 t he Commi ssi on gave the Attorney-CGeneral, the M nister and t he
Departnent a copy of the Conmission's draft full report on the
detention of boat people. It invited a formal response and conment .

The Commi ssion and the Departnment net in October 1997 to discuss
aspects of the draft report. In Novenber 1997 di scussi ons bet ween t he
Conmi ssi on and t he Departnent over conplaints to the Conm ssion and
the conditions of detention were continuing. The Conm ssion was
hopeful of reaching a mutual | y accept abl e resol uti on of many of these
matters. In view of those discussions, the Comr ssion decided to
report at that stage only on the donestic and international |egal
framework rel evant to the detention of asyl umseekers. The Comm ssion’s
Prelim nary Report on the Detention of Boat People was subnmitted to
the Attorney-CGeneral late in 1997 and tabled in Parlianment on 1 April
1998.

The Conmm ssion and the Departnent again nmet in Novermber 1997 to
di scuss the material contained in Part 2 of this report relatingto
the conditions of detention. On 5 January 1998 a revised draft of
Part 2 was provided to the Departnment. The Conm ssion again invited
a formal response and comment. | n January 1998 a further neeting took
pl ace between the Comm ssion and t he Departnent. The final draft of
the full report was provided to the Departnent, the Mnister for
Immigration and Multicultural Affairs and the Attorney-CGeneral for
comment in February 1998.

Major findings

The major finding of the Inquiry is that the mandatory detention for
extended periods of alnost all unlawful non-citizens who arrive by
boat breaches Australia’ s human rights obligations under the
I nternational Covenant on Gvil and Political R ghts and the Convention
on the Rights of the Child. The Comm ssion has found that human
rights under these international instruments are violated by

M the conditions of detention

B detainees’ restricted access to services, including |egal
advice and representation
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= the practice and effects of | ong-termdetention

m restricted access to judicial reviewof detention.

Inthis report the Conmi ssion reconmends t hat the Government and t he
Departnent develop and inplenment alternatives to detention of
unaut hori sed arrivals and that the Parlianent anend the M gration
Act accordingly. It al so nakes a series of specific recommendati ons
concerning conditions inthe detention centres and the need to ensure
that individuals deprived of their liberty are treated i n a hunane
manner that respects human dignity.

Structure of the report

The report is presentedin six parts. Part 1 sets out the background
tothe Inquiry outlining the conplaints received and the rol e of the
Conmi ssion (this chapter) and exam nes Australian | aw governi ng t he
policy of mandatory detenti on of unauthorised arrivals and the process
of refugee status determ nation (Chapter 2). Part 2 detail s rel evant
i nternational human rights law (Chapter 3). Part 3 anal yses the
condi ti ons under whi ch peopl e are detained (Chapters 4 - 7). Part 4
eval uates the qual ity of the services provided to detai nees (Chapters
8 - 14). Part 5 describes the human costs of detention and addresses
accountability neasures (Chapter 15). Part 6 details an alternative
to the current regi ne of mandatory detention (Chapter 16).
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2 Unauthorised arrivals

2.1 Migration legislation

Australia's mgration laws have three principal constitutional bases.
The Constitution enpowers the Parliament to make laws for the peace,
order and good governnent of Australia with respect to inmigration
and enmigration,! nationality and aliens 2 and external affairs.® As
these powers have been interpreted by the H gh Court, they provide
the foundation for legislation controlling the treatnment of non-
citizens by Australia involving their adm ssion, stay, detention and
renoval .

Legislative control of entry into and exit from Australia is achieved
through the Mgration Act 1958 (Cth), section 4 of which states

The object of this Act is to regulate, in the national
interest, the comng into, and presence in, Australia of
non-citizens.

The M gration Act, together with the Mgration Regulations 1994
(Cth), contains detailed rules about the criteria that nmust be net by
non-citizens wishing to enter or remain in Australia, whether
tenmporarily or permanently. It also confers sweeping powers of
enforcement on the Mnister for Immigration and Milticultural Affairs
and his Departrment. Non-citizens found to be in breach of the | egislation
are liable to be arrested, detained and rermoved from Australia. As
has |ong been the case, non-citizens are treated differently depending
on whether their initial arrival in Australia has or has not been
sanctioned by the grant of a visa.

1992 amendments

Before 1994, the provisions dealing with unauthorised arrivals were
extremely conplex. Non-citizens arriving in the country wthout a
valid visa or other authority to enter were subject initially to
‘“turn-around’ provisions. They were detained for expedited renoval
and deermed not to have ‘entered’ Australia at all.* This was so even
though the renoval process during which they were held in detention
often extended over nonths and even years. These detainees were
afforded none of the procedural safeguards given to non-citizens who
became unlawful after formal, lawful, entry into the country.®

1 Chapter V, Section 51(xxvii).

Chapter V, Section 51(xix).
Chapter V, Section (xxiXx).
Former Migration Act sections 88 and 89.

g b~ W N

See former M gration Act sections 92 and 93.



The Mgration Act was amended in My 1992 to provide that a non-
citizen arriving in Australia by boat who met the definition of
‘designated person’® was required to be kept in inmigration detention
until he or she either left Australia or was given a visa.” The
phrase ‘designated person’ included a child born in Australia to a
desi gnated person. These changes added to the already bew |l dering
array of terns used to describe different types of wunlawful non-
citizens and heightened the differential treatment of unauthorised
arrivals as conpared with those who had been ‘inmigration cleared .®

They also reduced into statutory form the |ong-standing governnent
policy that a border applicant would be kept in detention while any
request for a visa was processed. Unlike non-citizens who had [awfully
entered Australia, designated persons were not eligible for release
upon paynent of a surety or other bond. Al though their custody was
l[imted nomnally to 273 days, this period could be extended far
beyond nine nonths because of the Department’s ability to suspend
counting during any period while tribunal or court proceedings were
on foot.?®

Lawful and unlawful non-citizens

The need to sinplify the |anguage and concepts governing inmgration
detention in the Mgration Act was apparent by the end of 1992. The
Mgration Reform Act 1992 (Cth) introduced sonme fundanental changes,
the last of which came into force on 1 Septenber 1994. It renoved the
I egal distinction between unauthorised arrivals and illegal entrants,
replacing the conplexity with a sinple binomal scheme founded in a
uni versal requirenent that non-citizens entering Australia nust hold
a visa, whether actual or deened. The distinction is now between
‘lawful non-citizens’ and ‘unlawful non-citizens’. Section 13 of the
M gration Act now states

6 Under section 177 ‘designat ed person’ means a non-citizen who
arrived in Australia by boat between 19 November 1989 and 1 September
1994, who did not present a visa and who is a person to whom the
Depart ment has given a designation.

7 M gration Act sections 176 and 178.

8 Unauthorised arrivals wer e referred to as ‘prohibited entrants’
and ‘unprocessed persons’: Mi gration Act sections 54B, 88 and 89.
Persons who | ost their | egal status after entry were known as
“illegal entrants’: section 92. For a description of the earlier
laws see M Crock ‘A Legal Perspective on the Evolution of Mandatory
Det enti on’ in M Crock (ed) Protection or Punishment: The Detention
of Asylum Seekers in Australi a, Federation Press, Sydney, 1993,
Chapter 5; Joint St andi ng Committee on Mi gration Asyl um, Border
Control and Detenti on, Australian Government Publ i shing Service,

Canberra, 1994, pages 49 and following.

9 See Migration Act section 182. For a <case in which a group of
det ai nees succeeded in a claim that they had been held unlawfully
for longer than the specified 273 days, see Tang Jia Xin (No 1)
(1993) 116 ALR 329; Tang Jia Xin (No 2) (1993) 116 ALR 349 (order

for release); Tang Jia Xin (1993) 47 FCR 176 (Full Federal Court);
and Tang Jia Xin (1994) 69 ALJR 8 (High Court). Both appeals by the
Depart ment failed. The group was successful in claimng damages
for wrongful detention: see Tang Jia Xin v Bol kus (unreported,
Federal Court, Justice Wlcox, 11 April 1996) and M nister Ruddock’s
answer to a question from the Member for Oxley, Ms Hanson, Weekly
Hansard, House of Representatives, 18 November 1996, page 6943.
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A non-citizen in the mgration zone who holds a visa that is
in effect is a lawful non-citizen.

Al persons who have no vi sa are now known as ‘ unl awful non-citizens’ .

2.2 Immigration detention

Detention of all unlawful non-citizens

The conpl exity of the detention regi nes was renoved by sinply nmandati ng
t he detention of all unlawful non-citizens. The focus instead turns
on who is eligible for rel ease fromdetention. Section 189 of the
M gration Act states

(1) If an officer knows or reasonably suspects that a person
in the mgration zone is an unlawful non-citizen, the
of ficer must detain the person.

(2) If an officer reasonably suspects that a person in Australia
but outside the migration zone:

(a) is seeking to enter the mgration zone; and

(b) would, if in the mgration zone, be an unlawful non-
citizen; the officer nust detain the person.

Section 196 of the Mgration Act requires that, once detai ned, unl awf ul
non-citizens nust be kept in detention unl ess ot herw se aut hori sed.

An unlawful non-citizen detained under section 189 nust be
kept in immigration detention until he or she is

(a) renoved from Australia under section 198 or 199 [renoval
provi sions]; or

(b) deported under section 200 [Mi nister may order
deportation]; or

(c) granted a visa.

The M gration Act authorises the establishrment of i mmigration detention
centres and the nmaki ng of regul ati ons for the operation of detention
centres, including the conduct and supervi si on of detai nees and t he
powers of persons performng functions in connection with the
supervi si on of detainees.

1 0M gration Act section 14 states that ‘a non-citizen in the migration

zone who is not a |awful non-citizen 1is an unlawful non-citizen’ .
The mi gration zone is the area consisting of the St ates, the
Territories and Australian resource and sea installations.

1 1M gration Act section 273.
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The H gh Court of Australia consideredthe detention of unauthorised
arrivals in 1993 in Linis Case. The plaintiffs were two groups of
Canbodi an boat peopl e who had arrived in Australia in 1989 and 1990
and who were held in detention at Port Hedl and. They cl ai med t hat t he
detention provisions inthe Mgration Act were beyond the | egi sl ative
power of the Commonweal t h. 2

The Court was unaninous in finding that the ‘aliens power’, Section
51(xi x) of the Constitution, permts Parlianent to confer power on
the executive to detain an alien in custody for the purposes of
receiving, investigating and determ ning an application for an entry
permit and, after determ nation, for the purposes of admtting or
deporting himor her.?®

Bridging visas introduce flexibility

Anmajor inquiry into the detention schene finally concluded that it
was necessary to inject sone flexibility intothe | aw. * The need for
such flexibility is borne out by the trenchant criticisns of the May
1992 provisions by the UN Hunan Rights Commttee in 1997 in a case
brought before it by one of the unsuccessful plaintiffs in Lims
Case. '®

Under the present system sone unlawful non-citizens are able to
qualify for release from detention while their status is being
determ ned. Whether an individual is actually detai ned depends on
his or her eligibility for a bridging visa. The bridgi ng vi sa gi ves
tenporary |l awful status to non-citizens rel eased fromdetention pendi ng
consi deration of their applications toremainin Australia.® Bridging
visas remaininforce until a substantive visais granted or until 28
days after notification that such a vi sa has been refused. Were an
appeal is | odged, the visas continue to operate until 28 days after
notification of the reviewdecision.

12Chu Kheng Lim v The Mnister for |mmigration, Local Gover nment and
Et hnic Affairs (1993) 110 ALR 97.

131d, per Chief Justice Mason at page 100; Justices Brennan, Deane
and Dawson at pages 117-118; Justice Toohey at page 128; Justice
Gaudron at pages 137-138; Justice McHugh at pages 143-144.

14Joint St andi ng Commi ttee on Mi gration Asyl um, Bor der Control and
Detention, Australian Government Publ i shing Service, Canberra,
1994.

15See A v Australia 30 April 1997, UN Doc. CCPR/ C/ 59/ D/ 560/ 1993.

16M gration Act section 73. For a discussion of the 1laws governing
unl awful status and enforcement, see M Crock |Immigration and Refugee
Law in Australia, Federation Press, Sydney, 1998, Chapters 9 and
10.
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There are five classes of bridging visas, entitlenent to which varies
according to a non-citizen's status prior to applying for a substantive
visa. The class of bridging visa nost relevant to unauthorised arrivals,
i ncluding boat people, is the ‘general’ class, bridging visa E. Y
These are available to unlawful non-citizens who are either making
acceptabl e arrangenents to depart Australia or who have an unresol ved
application for a substantive visa. The range of non-citizens eligible
for these visas is governed by the definition of ‘eligible non-
citizen” in section 72 of the Mgration Act and Mgration Regul ation
2. 20.

Non-citizens eligible for bridging visa

There are three types of ‘eligible non-citizen’. The first is a
person who has been formally ‘inmmgration cleared’ . Unauthorised
arrivals, by definition, do not fall into this category. The second
type is a person in a ‘prescribed class’ and the third is a person in
respect of whom the Mnister has made this determ nation.?®

Prescri bed cl ass

M gration Regulation 2.20 lists the prescribed classes of unlawful
non-citizens eligible to be released from detention on a bridging
visa. The classes include

B people detained under the law as it was before 1 Septenber
1994

B ninors, provided, first, that the State or Territory
child welfare authority has certified release from
detention is in the child s best interests and, second,
that the Mnister for Inmmgration is satisfied

(a) that arrangenents have been nade for the child s care
and wel fare

(b) those arrangenments are in the child s best interests
and

(c) release would not prejudice the rights and interests
of the child s parents or guardian?®

17Mgration Regul ations Schedul e 2 clauses 050 (general) and 051

(protection visa applicant). Applicants granted a bridging visa E
ordinarily have no authority to work. Permi ssion to work requires
a further application and is granted only wher e a person can
demonstrate a compelling need to work as defined by Mi gration

Regul ation 1.08.

The other bridging visa classes are A and B for non-citizens who
apply for change of status during the currency of a valid visa
(Migration Regulations, Schedule 2, clauses 010 and 020); Cc for

unl awf ul non-citizens who come forward of their own accord and
seek to regularise their status (clause 030); and D, which can be
grouped together as true bail aut horities that allow the release

of persons pending voluntary departure (clauses 040, 041 and 042).

18Mi gration Act section 72. A person who is refused a bridging visa
is barred from making a new application for a bridging visa for 30
days: section 74.

1 9M gration Regul ation 2.20(2) and (3).
20M gration Regul ation 2.20(5). See also Regulation 2.20(7).
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= a spouse of an Australian citizen or pernmanent resident
or eligible New Zealand citizen or a menmber of that
person’s famly unit 2

» elderly people, that is those 75 years and over ?2?

= people with special needs, as determ ned by a nedical
of ficer appointed by the Departnent, based either on
heal t h or previ ous experience of torture or traunm; the
test i s whether the person can be properly cared for in
a detention environnment.?®

M nister’s determ nation

A person who does not fit one of the prescribed cl asses nay apply to
the Mnister to nake a determnation in his or her favour. This power
to make a determination is stipulated to be exercisable only by the
M nister.? The M nister may make a deternination that an unl awf ul
non-citizenin detentionis eligible for release on a bridging visa
if
st he person has nade a valid application for a protection
vi sa (i e based on refugee st atus)

= the person has beenin detention for nore than six nonths
since the visa application was nmade

= the Mnister has not yet made a prinmary deci sion (that
is, the conclusion of the first stage of the formal
refugee determ nation process) inrelationto the visa
appl i cation and

= the Mnister thinks release would be in the public
i nterest.?®
Comment s

It should be noted that these classes are very limted in practi ce.
For exanple, only two children arriving as boat people or bornin
detenti on have been rel eased of a possible total of 581 since bridging
visas were i ntroduced on 1 Septenber 1994. Were it is thought to be
in the child s best interests to stay with his or her parents,
rel ease will be deni ed.

2 1M gration Regul ati on 2.20(4).
22Mi gration Regul ati on 2.20(8).
2 3Mi gration Regul ati on 2.20(9).
2 4Migration Act section 72(3).

25Mi gration Act section 72(2).



The release of people on the ground that they are elderly is rare
since few people of 75 or nmore travel to Australia by boat or
otherwi se without authority. Even in the case of people affected by
past torture or traumm, the presunption is in favour of continued
detention. Finally, cases in which a primary decision has not been
made within six nonths of application are increasingly rare. It
should be noted that the Mnister has no discretion to release
people, other than in the prescribed classes, where the primry
deci sion was made (in the negative) within six nonths but the applicant
has instituted an appeal.

Challenging detention and the Minister’s discretion

One of the nost controversial aspects of the regine established in
May 1992 was the provision made ousting any court review of the
detention of a ‘designated person’'. The present section 183 of the
M gration Act provides that ‘No court nay order the release of a
designated person’. This aspect of the My 1992 provisions has been
subject to a constitutional challenge. In Lims Case,? the Hgh
Court held that this provision nust be read down so as to permt
oversight by a court of the legality of detention. Al though section
183 remains in the Mgration Act, the effect of the decision in Linms
Case is that it is of little effect. However, under the Act the
courts cannot deternmine that a boat person should receive a protection
visa. The Act has reduced the grounds of review so that the courts
are limted for the nobst part to sinply checking that the terns of
the legislation have been correctly interpreted and applied.?

They can nmerely find that an admnistrative decision was
taken other than according to the law, and order that it be
redetermined in a lawful nanner.?

The refusal of a bridging visa is reviewable by the |nmgration
Revi ew Tribunal, but the tribunal nust make a ruling on bridging visa
appeals within seven days of hearing the appeal.? The constraints of
the Mgration Act and Regul ations make such appeals futile where the
appel lant cannot neet the definition of ‘eligible non-citizen . Under
section 196(3), the courts are forbidden to order the release of a
person who has not made a valid application for a visa. The validity
of section 196(3) has not been directly tested. However, the reasoning
in Limis Case suggests it too may be invalid.?

26(1992) 176 CLR 1.

2 7Migration Act Part 8. For a discussion of the effect of this Part,

see M Crock ‘Judicial Revi ew and Part 8 of the M gration Act:
Necessary Reform or Overkill?’ (1996) Volume 18 Sydney Law Review
page 267.

2 8Australian Nati onal Audi t Office The Management of Boat Peopl e

audi tor-Gener al Report No. 32, Canberra, 1998, pages 93-94.
29 M gration Act section 367 and M gration Regulation 4.26.

30The Australian Nati onal Audi t Of fice tentatively came to this
conclusion in its report, op cit, pages 29-30.
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The custody of detainees under these provisions is therefore not
subject to periodic or independent review of any kind. Rather, release
is dependent on the exercise of the Mnister’s discretion.

2.3 Refugee status determination

Australia has committed itself to provide protection to those who
apply for refugee status within Australia and who are recognised as
refugees in accordance with the international definition in the 1951
Convention Relating to the Status of Refugees (the Refugee Convention)
and the 1967 Protocol Relating to the Status of Refugees.?

For the purposes of the Refugee Convention refugees are persons who
are outside their country of nationality or their wusual country of
resi dence and unable or unwilling to return to or to seek the protection
of that country because of a well-founded fear of being persecuted
for reasons of race, religion, nationality, menbership of a particular
soci al group, or political opinion.?* This definition has been
incorporated in Australian law in section 36 of the Mgration Act.
Australia has a legal obligation to extend protection to people who
arrive in Australia and then seek recognition as refugees if they
meet this definition.?3®

Access to Australia’s refugee determination processes

At international law, Australia has assuned obligations to ensure
that persons within its territory who neet the definition of refugee
are not sent back or refouled to a place where they face persecution
for a Convention reason. In recent years a nunber of changes have
been nade to the Act that test the reach of these obligations by
preventing some groups of people fromnaking refugee clainms in Australia.

First, on 15 Novenber 1994 the Mgration Act was anended so that a
non-citizen covered by the °‘Conprehensive Plan of Action’ cannot
have access to Australia s protection, except in exceptional
circunstances. *

31The Refugee Convention was adopted on 28 July 1951 by the United
Nations Conference of Pl eni potentiaries on the Status of Refugees
and St at el ess Persons convened pursuant to Gener al Assembl y
Resol ution 429(v) of 14 December 1950. Australia ratified the
Convention on 22 January 1954: Australian Treaty Series (1954) No.
5; United Nations Treaty Series Volume 189 page 137.

The Optional Protocol <came into force on 4 October 1967. Australia
ratified the Protocol on 13 December 1973: Australian Treaty Series
(1973) No. 37; United Nations Treaty Series Volume 606 page 267.

32Article 1A(2) as amended by the Protocol.

3 3Refugee claims are made as part of an application for a clause 866
protection visa. See Mi gration Regul ations, Schedul e 2, clause
866. The procedures for determ ning refugee <claims are described
in M Crock (1998), op cit, Chapter 7.

34Migration Act sections 91A-G. The Comprehensive Plan of Act is a
mul tinational agreement under whi ch countries in the Sout h- East
Asian region have agreed to give temporary refuge to Vietnamese
asylum seekers on the condition that, within an agreed time, Western
nations would resettle those found to be refugees and others would

be returned to Vietnam see J C Hat haway ‘Labeling the Boat
People: The failure of the Human Rights Mandate of the Comprehensive
Pl an of Action for I ndo- Chi nese Refugees’ (1993) Vol ume 15 Human

Ri ght s Quarterly page 686.
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This amendment nmeant that Vietnanmese boat people who had conme to
Australia from the holding canp at Galang in Indonesia were no |onger
able to apply for protection visas in Australia and instead were
removed to Indonesia. They had fled to Australia because of noves to
enpty the Galang canp and repatriate the inmates to Vietnam One
hundred and two Vietnamese people in this situation have been renoved
from Australia.

Second, a migration regulation which canme into effect on 27 January
1995 declared China to be a safe third country for Vietnanese nationals
of Chinese ethnicity (Sino-Vietnanese).* The people covered by these
provisions had been resettled in China in the late 1970s and early
1980s under what was the largest re-settlenment plan ever undertaken
by the United Nations H gh Conm ssioner for Refugees. From 27 January
1995, forner residents of Vietnam who resided in China before comng
to Australia could no longer apply for protection visas in Australia.
More than 878 Sino-Vietnanese people who arrived after COctober 1994
have been returned to China. Prior to these anmendnents nmany Sino-
Vi et namese people were granted protection in Australia. For exanple,
the 51 Sino-Vietnanmese people who arrived in June 1994 on the ‘ Unicorn’
were all granted refugee status. Their experience contrasts sharply
with that of the 65 Sino-Vietnamese people who arrived in January
1995 on the ‘Lorikeet’, all of whom were deported.

Formal refugee determination process

The determination of refugee clains by people already lawfully in
Australia is a two-stage process. The first stage involves assessnent
of the applicant’s clains by an officer of the Department, in accordance
with the definition in Australian and international |aw Were further
information or clarification is required, the officer mght seek an
interview with the applicant, using an interpreter where necessary.
Submi ssions from migration agents or solicitors can also form part of
the naterial to be assessed.

A claimfor refugee protection is assessed using available and rel evant
informati on concerning the human rights situation in the applicant’s
home country. Applicants are given opportunities to coment on adverse
information which will be taken into account when considering a
claim A delegate of the Mnister for Immgration and Milticultural
Affairs will then make the decision on the application for a protection
Vi sa.

In the second stage, applicants not accepted by the Mnister’'s del egate
may appeal to the Refugee Review Tribunal. This Tribunal is an
i ndependent body established under the Mgration Act with the power
to determne refugee clains.® |t makes decisions on the papers and
may provide an opportunity for applicants to appear before it. As
part of its decision naking process the Tribunal may affirm or set
aside a decision nade by the Departnment in relation to the grant of
protection visas.

3 5See Mi gration Regul ati on 2.12B.

36See M gration Act Part 7.



Peopl e ref used refugee protection can appeal to the Federal Court for
judicial reviewwhere there is a perceived error of | aw. The Feder al
Court has the power either to uphold the refusal or to direct that
the application be re-assessed. The grounds on whi ch tribunal decisions
can be challenged are linmted by the ternms of Part 8 of the Mgration
Act (see above).

Initial screening of unauthorised arrivals

For unauthorised arrivals, including boat people, an additional
prelimnary interviewis conducted by an | mm grati on Taskforce when
they are first placed into detention at an inmgration detention
centre. This process may result in effective denial of access to the
formal refugee detention process.

At the prelimnary interview boat people and other unauthorised
arrivals are asked to identify thensel ves, present any identifying
docunents and explain howthey arrived in Australia’ s mgration zone
and by what route. They are asked why they came to Australia and
whet her there is anything they wi sh to advise the authorities about
their country of origin. They are not asked specifically whether they
are applying for refugee status or whet her they wish to see a |l awyer.

The informati on provided to the authorities at this stage is crucial
indetermning the Departnent’s vi ew of whether the personisin fact
seeking to engage Australia' s protection obligations. |f the person
does not ask for | egal advice, alegal adviser will not be provided
and the person will not be advised of the statutory entitlenment to
obtai n | egal advice.

Although the initial screeninginterviewis tape-recorded, the senior
of ficer in Canberra works froma sunmary prepared by the i nterviewer.
Based on this sunmary, the senior officer determ nes whether the
person has prima facie engaged Australia s protection obligations.
O the four interviewsummaries conpared by the Audit Ofice with the
taped records, one was found not to include what nay have been
relevant information.* O 113 intervi ew summari es exam ned by the
Audit Ofice, the Departnent assessed the i ntervi ewee was not engagi ng
Australia' s protection obligations in all but one case.

I f the Departnent deci des that a boat person is not seeki ng to engage
Australia' s protection obligations, assistance will not be provi ded
inlodging an application for a protection visa. Unauthorised arrivals
who do not apply for a protection visa, or other visa, are unl awf ul
non-ci ti zens who nmust be renoved fromAustralia as soon as practi cabl e.
Those assessed as prina facie engaging Australia s protection
obligations will be appointed a m grati on agent (di scussed i n Chapt er
14) to assist in applying for a protection visa.

3 7Australian National Audi t Of fice, op cit, page 66.
381d, pages 66-67.
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This policy has been in place at the Port Hedl and imm gration detention
centre since the second half of 1994. New arrivals have not been told
of any rights they nmay have to make applications to stay in Australia
or to receive independent |egal advice. Solicitors are no |onger
appoi nted automatically to assist people to determine if they are
entitled to make applications and, if so, to provide the necessary
assistance. If, in the initial interview, a detainee says words that
woul d suggest that he or she has a well-founded fear of persecution
and could therefore be invoking Australia s protection obligations,
assistance will be provided to help the detainee apply for a protection
visa. If a detainee does not say words that indicate a wish to engage
Australia s protection obligations, he or she wll not be provided
with |egal assistance or an opportunity to apply to stay in Australia,
unless the detainee is aware or becones aware of these rights and
nmakes the appropriate request. These procedures are consistent wth
the Department’s interpretation of the obligations placed on its
officers by sections 193(2) and 256 of the Mgration Act.?®

If no-one in a boat group says words that could engage Australia's
protection obligations, the whole group is returned to the hone
country within a few weeks of arrival. In 1996, the people from nost
boats from China were removed from Australia w thout obtaining
i ndependent |egal advice or applying to stay in Australia.* As at 30
Sept enber 1997 people fromtwo of the three boats of Chinese nationals
who arrived in 1997 had been deported. O the third boat, 135 of a
total of 139 people were renpved.

Many boat people may consider that they are escaping oppression in
their hone country and coming to Australia to seek a new life, but
nost will not be aware of their right to apply for asylum Mst do not
understand the strict technical requirements of the Refugee Convention
and may not state the grounds of their claim for asylum in their
initial interviews with departnental staff. This may be due to ignorance
or confusion upon arrival or because experiences in the honme country
inhibit them speaking freely to officials or giving an accurate
account of what has happened to them Under current procedures the
consequence of not adequately articulating a claim for asylum is a
prompt return to the country of origin.

39Migration Act section 193(2) nullifies a requirement on any officer
to provide access to |egal advice in relation to visas to a range
of persons identified by the Act including boat peopl e. Section

256 provides

Where a person is in immigration detention under this Act, the
person responsible for his or her immigration detention shall, at
the request of +the person in immgration detention, afford to him
or her all reasonable facilities for making a statutory declaration
for the purposes of this Act or for obtaining |egal advice or
taking | egal proceedi ngs in relation to his or her i mmi gration

detention.

The combined effect of sections 256 and 193(2) is that detainees
who arrive wunlawfully by boat have the right to |egal advice if
they request it but not the right to be advised of their right to
l egal advice. There is no statutory prohibition on advising boat
people of their right to |egal advice but equally no obligation to

tell them
400n the other hand, some people from two boats, ‘Teal’ and ‘Grevillea’
for example, requested |egal assistance and have applied to stay

in Australia.
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The experiences of the nenbers of the ‘Cockatoo’ group raise the
guesti on whet her the current procedures for processing newy arrived
boat people at Port Hedl and result in deportation of people who may
meet the definition of arefugee. The ‘ Cockatoo’ arrived in Australia
i n Novenber 1994. | n January 1995 arrangenents were nade to return
the 84 nenbers to China. At thistinme |ast m nute | egal proceedings
were | odged and nmenbers of the group received | egal assistance.

Applications for protection visas were nmade. Thirty-si x people from
the ‘ Cockat oo’ who woul d have been returned to China were granted
entry to Australia, 32 as refugees.

The Department advi sed t he Conmmi ssion that the refugee determ nation
process, including the initial screening of unauthorised arrivals,
i s not an adversarial one and that there is no requirenent for asylum
seekers to use particular words to engage Australia s protection
obl i gati ons.

The Commonwealth has international Convention obligations
on which these processes deliver. There is no need for any
boat arrival to wuse particular words or phrases, or
understand any issues or termnology of refugee law, in
order to be identified through the screening processes as
possibly needing protection. |Individuals need only give
their factual account.*

Witten on the wall of the men's dormitory, Perth detention
centre, May 1997. (It reads: Sending a refugee back forcibly
may, result in imprisonment, torture or even death. Of
course, a refugee may go home if he no Il onger fears
prosecution, but in many cases that means never. Let us
respect the Human Right.)

4 1Facsimle from Director, Compl i ance and Enforcement Section,
Depart ment of I mmi gration and Mul ticul tural Af fairs, dat ed 13
February 1998, page 2.



African nmen failing to nake a prim facia case

The case of five North African men i nvestigated by the Comn ssi on,
however, indicates that a high threshold is indeed i nposed by the
Departnent.* The five, froma country where gross violations of
human ri ghts are wi despread, conpl ai ned to t he Conmi ssi on about the
initial processing of their inmmgration status and the | ength of tine
they had to wait for responses to their requests to apply for refugee
status and | egal assi stance.

Docunent s provi ded by the Departnent record that within a fewdays of
bei ng taken i nto detention at Port Hedl and each of the conpl ai nants
was interviewed by departnmental officers to determ ne whether he
sought to engage Australia' s protection obligations under the Refugee
Convention. The i nformati on obtained in each of the intervi ews was
consi dered by officers of the Departnent and it was determ ned t hat
i n each case the conpl ai nant was not prima faci e engagi ng Australia’'s
protection obligations. Follow ng this assessnment, procedures were
initiated to obtain travel docunents for each of the conpl ai nants and
return themto their country of origin.

The conpl ai nants were not aware of the Departnent’s assessnent that
t hey were not seeking to engage Australia’s protection obligations
or that arrangenents were being made to return themto their country
of origin. Instead, they thought that the Departnment was still
consi dering their cases.

In the course of the inquiries into this conplaint the Departnent
provi ded the Conmi ssionwith the record of initial interviewfor each
conpl ai nant. These docunents record that the conpl ai nants said t hey
cane to Australia as it has human rights or is a safe country and t hat
they did not want toreturnto their country of origin as they woul d
be killed, suffer serious injury or experience harassnent froma
naned political group opposed to the governnent. One record of interview
records that in response to the question ‘Wy did you cone to
Australia?, this conpl ainant said

In Australia there is human rights, safety and denocracy. |
came here to seek protection from Australia. It is known
that Australia has no political problens, no racism

In response to the question ‘Do you have any reasons for not w shing
toreturnto your country of nationality? , the conplainant is recorded
to have said

If I go back | will die or literally I wll be gone. Things
are getting worse [in ny country], especially in nmy case
because ny father had his throat cut out ... | do not know

whether the police or terrorists who killed him

4 2Evidence, Compl ai nants PH8-12, statement dated 1 June 1997.
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The Commi ssion’s exam nation of these records of interview establishes
that each of the conplainants was expressing a clear desire to seek
protection from Australia. In this case, the threshold that the
Departnment required the conplainants to reach before even being
considered as nmaking a claim to refugee status was nuch too high.

Conmonsense woul d suggest that, if a person has cone to Australia
from North Africa by plane and then boat and upon arrival advises
immgration officials that he or she wll be killed, harassed or

suffer serious injury if returned, the person has cone to Australia
to seek protection.

It is difficult to determ ne whether soneone has a well-founded fear
of persecution for a reason recognised by the Refugee Convention. The
qguestion is one which should be decided through the formal application
process. In this case, however, it appears that the initial interview
operated as an infornmal process of determ ning whether the conplainants
were refugees under the Refugee Convention.

Following the initial interviews the conplainants wote four letters
to the Departnment expressing a desire to seek asylum Two of these
letters also requested |egal assistance to beconme refugees. The
compl ainants also met with the Port Hedland centre manager on at
| east four occasions before they received any effective assistance.
One of the conplainants was provided with an opportunity to apply for
a protection visa five nonths after he first wote to the Departnent,
expressing an interest in seeking asylum The Department made
arrangenments for the other four conplainants to apply for a protection
visa seven weeks after they first wote stating that they were
seeking refuge in Australia. They were provided with |egal assistance
about one nmonth after they first wote to the Department to request
it.

In the week beginning 19 May 1997 the conpl ai nants | odged applications
for protection visas and Application Assistance (described in Chapter
14) was appointed by the Departnment. One conplainant was granted
refugee status at the primary stage. The renmining conplainants were
granted refugee status and protection visas by the Refugee Review
Tri bunal .

The failure to recogni se the conplainants’ desires to engage Australia's
protection obligation and the delays in responding to their requests
to apply for refugee status and receive |egal assistance prolonged
their period of detention for a period of around five nmonths in the
case of the conplainant who arrived in Decenber 1996 and three nonths
for the four conplainants who arrived in February 1997.

If the conplainants had not expressed persistently their desire to
seek asylum they would have been returned to their country. If the
conpl ai nants had been returned this would have breached article 33 of
the Refugee Convention, as the Commonwealth would have returned
refugees to a country where their lives and freedom were at risk.
This action could also have anounted to a breach of the ICCPR article
7, as the Commonweal th would have been responsible for exposing the
conplainants to the risk of cruel, inhuman or degrading treatnent on
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return to their country.

This conplaint raises serious concerns about the initial screening
process used by the Departnent at Port Hedland. In this case the
threshold that the conplainants were required to reach to be considered
to be engaging Australia' s protection obligations was nuch too high.
It is difficult to imagine what else they could have said to be
assessed as seeking protection from Australia and to be admitted into
the formal refugee determ nation process.

This case also highlights the difficulties detainees at Port Hedl and
face in gaining access to the formal refugee determination process if
the Departnment’s assessment of the initial interview is that the
person is not seeking protection from Australia. First, a detainee
may be renoved before he or she is aware that the Departnent has
decided that protection is not being sought and that there will be no
opportunity to meke an application for refugee status. Second, if
following the initial interview a person makes an oral or witten
request to apply for refugee status and/or |egal assistance, it may
take a nunber of weeks or in sone cases nonths before this request is
responded to and the person gains access to the refugee determ nation
process.

The followi ng assessnents have been nade of the risks inherent in the
prelimnary screening procedure. The Australian National Audit Ofice
war ns

[t]here is a risk ... that the screening process wll be
perceived as a de facto refugee deternmination system which
lacks the inportant features of the actual ref ugee
determ nati on system such as the provision of assistance to
the applicant and the availability of admnistrative and
j udi ci al review. #

M Crock and P Mathew are |ess circunspect when they state

Gven that refugee status determination nmay involve |ife and
death consi derati ons, the obligation of non-refoul ement
requires a high level of procedural fairness in order for a
State to claimthat it has fulfilled the obligation in good
faith. The Australian governnent appears to assunme that
unaut horised arrivals are not owed the mninmm standards
required by UNHCR wuntil the asylumseeker satisfies an
officer from the Departrment of Immigration that she intends
to apply for refugee status, or that she has a claim to
refugee status ... Certainly, Australia’ s conpliance wth
the obligation of non-refoulement nmay be in jeopardy as
matters are left to the unfettered and unreviewable
di scretion etionofimmgration officials.*

4 3Australian National Audi t Of fice, op cit, page 72.

44" mmigration and Human Rights in Australia in D Kinley (ed) Human
Rights in Australia: A Practical Gui de, Feder ation Press, Sydney,
1998 (forthcoming).
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2.4 Boat people granted entry into Australia since 1989

Table 2.1 shows the large decline over tine in the proportion of
boat peopl e granted entry into Australia. From1989 to the end of 1993
nore than 50 per cent of applicants were granted refugee status or
entry on humani tarian or other grounds. Since 1994 fewer than 10 per
cent have been granted entry to reside permanently in Australia. If
Si no- Vi et nanese boat peopl e are excl uded the rate of acceptance of
refugees since 1994 i s around 10 per cent.

Table 2.1 Boat people granted entry into Australia since 1989

Arrivals Granted entry Proportion
Year (a) (b) granted entry Ethnicity of people granted entry
1989 27 21 78% Chinese, Vietnamese, Cambodian
1990 216 87 40% Chinese, Vietnamese, Cambodian
1991 230 163 71% Vietnamese, Cambodian, Chinese
1992 221 31 14% Sino-Vietnamese, Chinese, Romanian
1993 86 63 73% Sino-Vietnamese, Chinese, Turkish
1994 977 131 13% Bangladeshi, Chinese, Sino-Vietnamese
1995 242 12 5% Sino-Vietnamese (1), Afghani, Kurdish
1996 661 50 8% Iraqi
1997 (c) 328 8 2% Iraqi

(a) The total number of arrivals includes babi es born in
detention to boat peopl e who arrived during t hat year.

(b) Tot al granted entry includes al | the peopl e who arrived by
boat in t hat year who have been granted refugee status or
granted entry to live in Australia on humani tarian or ot her
grounds.

(c) Year to 9 September .

The reasons for this decline are conplex and are mainly related to
t he changes not ed above to the M grati on Act and departnental policy
and practices since July 1994. The decline may al so refl ect a decrease
i n the nunber of boat arrivals who neet the definition of arefugee
i n the Refugee Conventi on.

45 These figures do not include the small nunmber of people granted
refugee status who had not et been released into the comunity.



The Departnent listed the following as affecting the rate at which
boat arrivals are accepted into Australi a.

= changing nationality/cultural/ethnic conposition of

the boat arrivals over tinme
= significant inprovements in the quality and detail of
country information available to decision-makers in

the early 1990s

= changes in country situations in source countries;

and

= individuals from the sane country can have widely
differing reasons for travelling to Australia and,
over tine, trends in the types of reason for travel
can change. “

However, the Commi ssion notes that changes to t he nunber of genuine
refugees comng to Australiato seek asylumare difficult to determ ne
as nost boat peopl e now do not receive access to i ndependent | egal

advice or to the formal refugee determ nati on process.

The i npact of the introduction of the prelimnary screeni ng process,
whi ch commenced at Port Hedland in mid-1994, is denonstrated in the
foll owi ng tabl e.

Table 2.2 Entry of boat people into the forma refugee determination process

Year of ariva Entering refugee process Not entering refugee process Totd
n % n % n
1989-90 242 99.6 1 04 243
1990-91 152 88.4 20 116 172
1991-92 68 100.0 - - 68
1992-93 71 40.8 113 61.4 184
1993-94 199 100.0 - - 199
1994-95 162 14.8 935 85.2 1,097
1995-96 61(a) 10.4 528 89.6 589
Source: Australian Nati onal Audi t Of fice, op cit, Tabl e 6.1, page 71.
(a) Twel ve wer e assisted by the Department. The ot her 49 | odged
applications even though the Department’'s initial screening had
been negative. None of the 49 received assistance in | odgi ng an
application and none was found to be a refugee: Australian
Nati onal Audi t Of fice, op cit, page 73.
46 Facsimilie from Director, Compl i ance and Enforcement Section of
the Department, dat ed 13 February 1998, page 2.
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The Australian National Audit Office, inits 1998 report The Managenent
of Boat People, drew attention to the fact that ‘nore boat people
appl i cants have been granted protection visas at adm ni strative revi ew
[ by the Refugee Review Tribunal] than at the primary process’.* No
ot her Australian adm nistrative deci si on-nmaki ng systemhas a hi gher
approval rating at the review stage than at the prinmary stage. In
light of the Audit Ofice’'s finding that the cost of reviewis about
doubl e that of a prinary decision, the Departnent is recomended to
“investigate the causes of | ower approval rates in the prinary process
[139%4 as conpared to the admi nistrative review stage [26% of the
refugee determ nation system . “8

The Departnment responded to this recommendation by stating that
Tri bunal decisions are eval uated for rel evance to future deci sions
but have no precedent value.* This response does not address the
Audit O fice's suggestion that one of the causes of ‘this unusual
circunstance’ may be ‘that the primary deternmination is made on
i nconplete information’.% The Audit O fice heard evi dence that ‘ sone
protection visa applicants nmay be unwilling to provide information
whi ch, if passed to the governnment of the country of origin, could
place fam |y nmenbers or friends at risk of persecution’.®

Conclusions

One significant benefit resulting fromthe changed processi ng system
is that the length of detention has been greatly reduced. In the
early and m d- 1990s peopl e were detai ned for periods in excess of

t hree years before being deported or granted resident status. Wile
this is still occurring, it happens on fewer occasi ons. Now, npst

boat peopl e are detained for only up to a nonth before deportation.

Those who apply for asyl umare general | y detai ned for several nonths,

rat her than years, before their status is finally decided.

470p cit, page 90.
481d, pages 90-91.
491d, page 91.
501d, page 87.
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Table 2.3 Boat people in detention as at June 1996
Mean days in detention Mean days in detention

Year of arrival (no longer in detention) (still in detention)

1989-90 1,201 na

1990-91 701 na

1991-92 446 na

1992-93 120 1,366

1993-94 224 758

1994-95 255 546

1995-96(a) 16 104

Source: Australian Nati onal Audi t Of fice, op cit, Tabl e 4.2, page 35.

(a) Only those arriving before 20 May 1996. Caution must be
exercised in interpreting this tabl e, especially the third
col umn. Those wi t h 104 mean days in detention as at end June
1996 who arrived before 20 May 1996 had l ess ti me to accumul ate
days in detention that those det ai ned earlier.

The Audit Office attributes the ‘dramatic decline’ inmeantinesin
detention to the Safe Third Country Agreenment with Chi na of January
1995 and to faster processing of protection visa applications by the
Departnent. ® The Departnment has attributed the decline to

[i]ncreases in processing resources dedicated to handling

applications from detainees, improved streamining of
processes and increased priority setting for applicants in
detention ... streanlining and strengthening arrangenents
(including through international agreenments) for obtaining
travel docurmentation ...%

Lengt hy detentionis in no-one’'s interests, whet her detainees, the
governnent, the Department or taxpayers. The length of tinme people
spend in detention is decreasing and there are now many fewer | ong-
termdetainees in detention. Thisis a very wel cone trend.

However, if the processes noware so fast that clains are not properly
assessed, the consequences for a genuine refugee who is denied
protection are extrenely serious. The person will be returned to a
situation where he or she is at risk of persecution. Since new
arrivals at the Port Hedl and centre have not been told of their
rights or provided with automati ¢ access to i ndependent | egal advi ce,
fewer than 6.1 percent have been recogni sed as refugees.

52 Op cit, page 34.

53 Facsimle from Director, Compl i ance and Enforcement Section of
the Department, dated 13 February 1998, pages 4-5.



Thi s policy seens to have had nore i npact on peopl e com ng fromChi na
who are less likely to have a concept of the role of |lawers in
Western society or know edge of the requirenents of the Refugee
Convention. In fact, only one Chinese national who has arrived by
boat since the start of 1995 has been granted refugee status.

The sharp decline in the nunber of boat peopl e accepted as refugees
rai ses questions about how adequately Australia is assessing and
meeting its international obligations to refugees.



ﬁurhan
Rights
k]




3 Detention and human rights law

Nothing in this Declaration shall be interpreted as
legitimzing the illegal entry into and presence in a State
of any alien, nor shall any provision be interpreted as
restricting the right of any State to pronulgate |aws and
regul ations concerning the entry of aliens and the terns
and conditions of their stay or to establish differences
between nationals and aliens. However, such laws and
regul ati ons shal | not be i nconpati bl e with t he
international legal obligations of that State, including
those in the field of human rights.?

3.1 Overview of human rights principles

In the last 50 years, under the auspices of the United Nations, the
international community has devel oped a series of detailed instrunments
and standards concerning human rights. These standards are contained
in a variety of covenants, conventions, treaties, declarations,
principles and rules. Sone of these instrunents are binding on Australia
in international [|aw.

International obligations and commitnents entered into by Australia
do not automatically becone part of Australian law. Wile courts can
refer to these standards as part of the process of interpreting
existing laws and devel oping Australia s common law, |egislation by
Parliament is generally required to give effect to international
commitnments on human rights in Australian |aw, enforceable by the
courts.

“Human rights’ are defined for the purposes of the HREOC Act as those
rights and freedons recognised in the provisions of the international
human rights instrunents scheduled to or declared under the Act
(section 3). The instruments relevant to this Inquiry include

B the International Covenant on Civil and Political Rights
(I CCPR) 2

B the Convention on the Rights of the Child (CROC):?®

1 Declaration on the Human Rights of |Individuals who are not Nationals
of the Country in which they Live adopted by the United Nations
General Assembly in 1985, article 2: UN Doc. A/40/53. See also at
http://www. umn. edu/ humanrts/instree/wddhri.htm

2 The |ICCPR was adopted by the United Nations General Assembly in
1966: UN Doc. A/ 6316 (1966). Australia ratified the |ICCPR on 13
August 1980: HREOC Act Schedule 2; Australian Treaty Series (1980)

No. 23; United Nations Treaty Series Volume 999 page 171. See also
at http://www. unhcr.ch/refworld/refworld/legal/instrume/regional/
un/un. htm or http://www. umn. edu/ humanrts/instree/ainstlsl.htm

3 The CROC was adopted by the United Nations General Assembly in
1989: UNGA resolution 44/25 dated 20 November 1989: UN Doc. A/ RES/
44/ 25. Australia ratified the Convention on 17 December 1990. A

decl aration wunder section 47 of the HREOC Act in relation to this
instrument came into effect on 13 January 1993: Australian Treaty
Series (1991) No. 4. See al so at http://www. unhcr.ch/refworld/

refworld/legal/instrume/regional/un/un.htm
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= the Declaration on the Elimnation of AIl Fornms of
Intol erance and of Discrimnation Based on Religion or
Belief (the Religion Declaration).*

In addition, the Conmi ssion is responsible for reporting on matters
relating to discrimnation on the ground of sex® and, in doing so,
takes into account the provisions of the Convention on the Elimnation
of Al Forns of Discrinmnation against Wnen (CEDAW.®

The relevant international standards contained in these instruments
are detailed in sections 3.3 (the use of detention) and 3.4 (the
conditions of detention) below.

Forenpst anobng these instrunents is the |ICCPR, one of the three
instruments forming the ‘International Bill of Human Rights'.” The
civil and political rights guaranteed by the |CCPR include a nunber
which are relevant to the situation of wunauthorised arrivals in
detention, notably the freedom from torture and from cruel, inhunan
or degrading treatnment (article 7), the freedomfromarbitrary detention
(article 9) and the right to be treated with humanity while in
detention (article 10).

These standards and the others set out in the ICCPR are authoritatively,
al though not vyet conprehensively, interpreted by the Human Rights
Conmittee. This Conmittee is established by the ICCPR (article 28)
and appointed by the States Parties to nonitor the inplenentation of
the Covenant. In its discussions of the regular reports of States
Parties on their conmpliance with the Covenant (article 40), in its
‘CGeneral Comments’ issued on particular articles® and in determnations
of individual conplaints (article 41), the Human Rights Conmttee is
building a body of law on the correct interpretation and application
of the Covenant.

4 The Religion Declaration was adopted by the United Nations General
Assembly in 1981: UNGA Resolution 36/55: UN Doc. A/ 36/ 684 (1981).
A declaration under section 47 of the HREOC Act in relation to this
instrument came into effect on 24 February 1993. See also at http:/
/ www. umn. edu/ humanrts/instree/ainstlsl.htm

5 Sex Di scrimination Act 1984 (Cth) (the Sex Di scrimination Act)
section 48(1)(g) .

6 CEDAW was adopted by the United Nations General Assembly in 1979:
GA Res. 34/180: UN Doc. A/34/46. Australia ratified the Convention

in 1983: schedule to the Sex Discrimination Act; Australian Treaty
Series (1983) No. 9; United Nations Treaty Series Volume 1249 page
3. See also at http://www.unhcr.ch/refworld/refworld/legal/instrume/

regional/un/un. htm

7 The others are the Universal Decl aration of Human Rights, adopt ed
and proclaimed by United Nations General Assembly resolution 217 A
(rrr)y of 10 December 1948: UN Doc. A/ 810 at 71 (1948); and the
International Covenant on Economi c, Soci al and Cul tural Ri ght s,
adopted by the United Nations General Assembly in 1966: UN Doc. A/
6316 (1966) . Australia ratified the |ICESCR on 10 December 1975:
Australian Treaty Series (1976) No. 5; United Nations Treaty Series
Vol ume 993 page 3. See also at http://www.unhcr.ch/refworld/refworld/
l egal/instrume/regional/un/un.htm

8 The Committee’s General Comments No. 1 (1981) to No. 25 (1996) are
compi |l ed in UN Doc. HRI / GEN/ 1/ Rev. 3, 15 August 1997. See al so
http: www. umn. edu/ humanrts/ gencomm/ hrcomms. ht m
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The Committee has identified a nunmber of other international docunents
as accurately reflecting its interpretation of article 10 of the
Covenant. O particular relevance to this Inquiry anong these docunents
are the UN Standard M ninmum Rules for the Treatment of Prisoners (the
Standard M nimum Rules)® and the Body of Principles for the Protection
of Al Persons under Any Form of Detention or |nprisonment (the Body
of Principles). Conpliance with the standards established by these
UN docunents has been held to be a mninmum requirenent for conpliance
with the ICCPR s dictate that people in detention are to be treated
humanely (article 10).* In this report the Comm ssion details the
rel evant provisions of the Standard Mninmum Rules and the Body of
Principles in its evaluation of Australia s conpliance with the
| CCPR.

In addition to international human rights instruments for which the
Conmmi ssion has direct and indirect responsibilities under the HRECC
Act and the Sex Discrimnation Act, others adopted by Australia are
also relevant to the subject of this Inquiry. Wile the findings and
recommendations set out in this report flow from those instruments
within the Commission’s jurisdiction, the other relevant standards
are noted where applicable because they flesh out or enphasise the
standards on which the Conmission relies and because they equally
detail the international obligations undertaken by Australia.

Forenost anobng these are the Convention Relating to the Status of
Refugees (the Refugee Convention)!* and the Protocol Relating to the
Status of Refugees (the Refugee Protocol).® In fact, in the case of
children seeking refugee status, the Conm ssion has direct jurisdiction
under the Convention and Protocol by virtue of CROC article 22(1)
which requires Australia to assist these children to enjoy their
human rights pursuant to all human rights and humanitarian instrunments
to which Australia is a party in addition to CROC *

9 The St andard Mi ni mum Rul es wer e approved by the United Nati ons
Economi ¢ and Soci al Counci | in 1957. They wer e subsequent |y adopt ed
by the United Nations Gener al Assembly in Resol utions 2858 of 1971
and 3144 of 1983: UN Doc. A/ CONF/ 611, annex . See al so at http:/
/ www. umn. edu/ humanrts/instree/ainstlsl.htm

1 0The Body of Principles was adopt ed by the United Nations Gener al
Assembl y in 1988: GA Res. 43/ 173, annex: UN Doc. Al 431 49 (1988).
See al so at http://www. unhcr.ch/refworld/refworld/legal/instrume/
regional /un/un. htm or http://ww.umn. edu/ humanrts/instree/

g3bpppdi . htm

1 1General Comment No. 21 (1992), paragraph 5. I'n addi tion the Third
Commi ttee of the Gener al Assembl y in its 1958 Report stated t hat
the St andard Mi ni mum Rul es shoul d be taken into account when
interpreting and applying article 10. 1: Uni ted Nati ons, of ficial
Records of the Gener al Assembl y, Thirteenth Session, Third Committee,
16 September to 8 December 1958, pages 160-173 and 227-241.

1 2The Refugee Convention was adopt ed by the United Nations Gener al
Assembl y in 1951. Australia ratified the Convention on 22 January
1954: Australian Treaty Series (1954) No. 5; Uni t ed Nations Treaty
Series Vol ume 189 page 137. See al so at http://www. umn. edu/ humanrts/
instree/ainstlsl.htm or http://www. unhcr.ch/refworld/refworld/

|l egal/instrume/regional/un/un. htm

1 3The Refugee Protocol was adopt ed by the Uni t ed Nati ons Gener al
Assembl y in 1967. Australia ratified the Protocol on 13 December
1973: Australian Treaty Series (1973) No. 37; Uni t ed Nations Treaty
Series Vol ume 606 page 267. See al so at http://www. unhcr.ch/refworld/

refworld/legal/instrume/regional/un/un.htm

1 4Among ot her instruments, these include the International Covenant
on Economi c, Soci al and Cul tural Ri ghts di scussed bel ow.
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The Refugee Protocol updates the Refugee Convention, extending its
protections beyond refugees and stateless persons in the aftermath
of the Second World War who were the original concern of the
international community. The Convention defines ‘refugee’ and inposes
on States Parties an obligation of non-refoulenment (article 33). A
refugee is a person who

owing to well-founded fear of being persecuted for reasons of

race, religion, nationality, menbership of a particular

social group or political opinion is outside the country of

his npationality and is wunable or, owing to such fear, is

unwilling to avail hinself of the protection of that country

15

Article 33 prohibits States Parties from returning (‘refouling’) a
refugee to the frontier of a country where his or her life or freedom
woul d be threatened. This obligation of non-refoulement is also
i nposed by the |ICCPR The Human Rights Committee has pointed out
that, in relevant circunstances, placing a refugee in this danger
violates his or her right to freedom from torture and cruel, inhuman
and degrading treatment and punishnent (article 7).

On their face, Refugee Convention article 33 and ICCPR article 7 seem
to inpose no positive obligations on States Parties. However, a
nunber of positive actions are inplicitly required if a state is to
avoid breaching its obligation of non-refoulement. In particular,
the state from whom protection is sought nust have an effective
procedure to determine the validity of the asylum seeker’'s claim to
be a refugee.? The Convention on the Rights of the Child also
i mposes a positive obligation on States Parties with respect to both
child asylum seekers and refugee children. These children have a
right ‘to receive appropriate protection and humanitarian assistance
in the enjoynent of [their] human rights’ (article 22). Wuat is
‘“appropriate’ assistance is l|largely defined by the |ICCPR, the
International Covenant on Econonmic, Social and Cultural Rights and
the Refugee Convention.

Australia has therefore undertaken an obligation, pursuant to the
| CCPR, CROC and the Refugee Convention and Protocol, to protect
asyl um seekers while their status is being determned and to respect
their human rights during that process when they are within Australian
territory (as detailed in section 3.2 below). Under the ICCPR Australia
has undertaken to ‘take the necessary steps ... to adopt such
legislative or other neasures as may be necessary to give effect to
the rights recognized in the ... Covenant’ and to ensure that any
person whose rights are violated ‘shall have an effective remedy
determ ned by conpetent ... authorities’.?®

1 5Refugee Convention article 1A(2).

1 6Gener al Comment No. 20 (1992), paragraph 9.

17Joint St andi ng Commi ttee on Mi gration Asyl um, Bor der Control and
Detention, Australian Government Publ i shing Service, Canberra,
1994, page 55, paragraph 3.21; S Goodwi n-Gi | | The Refugee in

International Law, Cl arendon Press, Oxford, 2nd ed, 1996, page 90.

181 CCPR article 2.2 and 2.3. A simlar obligation is 1imposed with
respect to children’s rights by article 4 of CROC.
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Li ke the Human R ghts Commi tt ee establ i shed by the | CCPR t he Executi ve
Commi ttee of the H gh Conmi ssioner [for Refugees] Programme i ssues
authoritative interpretative statenents, ‘ Concl usions’, on the neani ng
of the Refugee Convention and Protocol. Executive Corm ttee Concl usion
No. 44, ‘Detention of Refugees and Asyl um Seekers’ (1986) (ExComm
Concl usion 44%) is detailed in section 3.3 bel ow

A second treaty ratified by Australia, and directly within the
Commi ssion’s jurisdictioninthe case of asyl um seeker children as
not ed above, is the International Covenant on Econonic, Social and
Cultural R ghts. The Comm ssi on has sone addi tional responsibilities
indirectlyinrelationto this Covenant because of its responsibilities
under CEDAWand the I nternational Convention on the Elim nation of
Al'l Forms of Racial Discrimnation and the obligation inposed by
HREQC Act section 10A. Section 10Arequires the Conmi ssionto perform
its functions with regard for theindivisibility and universality of
human ri ghts.

States Parties to the I nternational Covenant on Economi ¢, Social and
Cultural R ghts recogni se the rights of everyone without discrimnation
to the highest attainabl e standard of health (article 12), to education
(article 13) and to participate incultural life (article 15) anpong
ot hers. Rel evant provisions of this Covenant are noted i n the eval uati on
of the conditions of detentionin Parts 3 and 4 of this report.

Finally, the Convention agai nst Torture and O her Cruel, |nhuman or
Degr adi ng Treat ment or Puni shnent (the Torture Conventi on)? el abor at es
Australia' s obligations under ICCPRarticle 7. It defines torture,
confirmngthat it is a crinme agai nst humani ty whi ch can, and i ndeed
nmust, be prosecuted by a State Party in whose territory an all eged
torturer is found.?

Bef ore considering in sone detail the key provisions of the | CCPR and
the particular protections for children set out in CROC, the issue
whet her non-citizens, particularly unauthorised arrivals, are entitled
to the benefit of human rights protection nust be assessed.

1 9UN Doc. A/AC.96/688, paragraph 128. See also at http://www.unhcr.ch/
refworl d/unhcr/excom/ xconc/ excom44. htm

20The Torture Convention was adopted by the United Nations General
Assembly in 1984: UNGA resolution 39/46 dated 10 December 1984: UN
Doc. A/ 39/51. Australia ratified the Convention on 8 August 1989:
Australian Treaty Seri es (1989) No. 21; United Nati ons Treaty
Seri es Vol ume 1465 page 85. See al so at http://www. umn. edu. au/
humanrts/instree/ainstls. htm

21Unless the alleged perpetrator can be extradited directly to another
country willing to prosecute.



3.2 Human rights and non-citizens

Australia nust respect the human rights of all persons withinits
jurisdiction, including non-citizens. As a State Party to the | CCPR
Australiais bound by international lawto ensure therights inthe
Covenant to ‘all individuals withinits territory and subject toits
jurisdiction... without distinction of any kind'.? The Hunan R ghts
Conmi tt ee has enphasi sed

In general, the rights set forth in this Covenant apply to

everyone, irrespective of reciprocity, and irrespective of

his or her nationality or statelessness.?
The | CCPR does not recognise aright of aliens to enter or reside in
anot her country and entry can be made subj ect to sone restrictions.
However, those who are present enjoy the protection of the Covenant.?
Inparticular, aliens Iike citizens ‘have the full right toliberty
and security of the person’ as provided by ICCPR article 9.2 Furt her,
aliens placed in detention nust, like citizens, ‘be treated with
humanity and with respect for the inherent dignity of the hunan
person’ (article 10).?%

Simlarly the Convention on the Rights of the Child extends the
rights of childrento every childwthinthe jurisdiction of a State
Party ‘w thout discrimnation of any kind, irrespective of thechild's
or his or her parent’s or legal guardian's [status]’ (article 2.1).

3.3 Rights relevant to detention of unauthorised arrivals

The detention of unauthorised arrivals in Australia rai ses a nunber
of issues ininternational human rights | aw. This section exan nes
those i ssues and t he provisions rel evant to thembefore concl udi ng
wi th the findings and recomendati ons of the Inquiry with respect to
detention of unauthorised arrivals. The issues will be considered
under two headi ngs

1 the right to detain, including the right to take
unaut horised arrivals into detention, the reasons for
which they may be held in detention, the duration of
detention and the detention of children in particular

2 discretionary release and judicial review of detention.

221 CCPR article 2.1. A proviso must be entered here to point out that
I CCPR article 25 concerning participation in public affairs,
including the right to vote, is stipulated to benefit only citizens.
Article 13, on the other hand, applies exclusively to aliens and
stipulates the circumstances in which they may be expelled from a
country.

2 3Gener al Comment No. 15 (1986), paragraph 1.
241d, paragraph 5.

251d, paragraph 7.

261 bid.
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The right to detain

Australia detains all unauthorised arrivals in its territory or
territorial waters until they are rel eased on a bridgi ng vi sa, granted
entry to Australia or renoved. Many unaut horised arrivals are asyl um
seekers to whom as detailed in section 3.1 above, Australia has
undert aken the obligation of protection while their clains for refugee
st at us are bei ng assessed.

Detention as a deterrent to others

The UNHCR Gui del i nes on Detention of Asylum Seekers (1985) nake it
clear that the detention of asylumseekers as part of a policy to
deter future asylum seekers is contrary to the principles of
i nternational protection.? However Mnisters for | nmgration, Menbers
of Parlianent and seni or departnental of ficers have stated repeatedly
that one reason for the prevailing policy of mandatory detenti on of
unaut horised arrivals is to deter further arrivals.

When i ntroduci ng the M gration Arendrent Bill into Parlianent in May
1992, the then Mnister for Immgration, the Hon. Gerry Hand M,
stated

| believe it 1is crucial that all persons who cone to
Australia wthout prior authorisation not be released into
t he comuni ty. Thei r rel ease woul d under m ne t he
Governnent’s strategy for determining their refugee status
or entry clains. Indeed, | believe it is vital to Australia

that this be prevented as far as possible. The Governnment is
determined that a clear signal be sent that migration to
Australia may not be achieved by sinply arriving in this
country and expecting to be allowed into the comunity.?

Alater Mnister, Senator the Hon. Ni ck Bol kus, stated

W in the CGovernment and Qpposition believe the detention
policy is an inportant part of our arnoury in terms of
ensuring that those who want to cone to Australia think very
seriously about whether they are refugees before they come

here. ?®
2 7UNHCR Guidelines on Detention of Asylum Seekers (1985), in Detention
of Asyl um Seekers in Europe, UNHCR, Regi onal Bur eau for Europe,

2nd ed, Geneva, 1995, page 7, Guideline 3: Exceptional Grounds of
Detention.

2 8House of Representatives, Hansard 5 May 1992, page 2371.

2 9ABC TV, ‘Lateline’, 23 June 1993.
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International human rights law does not pernit policies to deter the
future unauthorised arrivals where those policies may result in
breaches of human rights. For exanple, derogation from obligations
under the ICCPR is permitted only ‘[i]n tinme of public enmergency
which threatens the life of the nation and the existence of which is
officially proclaimd .* The Government has serious concerns that
| arge numbers of people will arrive at our borders seeking refugee
status, although to date the nunbers arriving in this way have been
extrenely nodest (an average of 332 per year in the period 1989-97).
Even so the CGovernnment’s concerns do not satisfy the requirenents for
derogation from human rights obligations. Any neasures to deter
further arrivals nmust be inplemented in a manner consistent wth
Australia’s international conmtnments.3

Freedom from arbitrary detention

The Refugee Convention does not prevent the use of detention during
the process of assessnment. However, it only permts detention that is
‘necessary’ and the rights of the person under the |CCPR nust be
fully respected at all tines.

Article 9.1 of the |CCPR guarantees the right of ‘everyone' to
‘“liberty’. There are, of course, occasions on which a state deprives
a person of his or her liberty. The |ICCPR does not prohibit this.
However, any deprivation of |iberty nust be on grounds and in accordance
with procedures established by law. That is, the detention nust be
“lawful’.

There is an additional criterion set out in the ICCPR, nanely that
the detention nust not be arbitrary. The | CCPR recogni ses that countries
sonetimes enact laws, or inplement them in ways, that are arbitrary.
Article 9.1 provides in part

No one shall be subjected to arbitrary arrest or detention.

This right extends to ‘all deprivations of liberty, whether in crimnal
cases, or in other cases such as ... inmmgration control’.®

The Convention on the Rights of the Child simlarly protects children
in particular from arbitrary deprivation of liberty. Article 37(b)
provides in part

No child shall be deprived of his or her liberty unlawfully
or arbitrarily.
30ICCPR article 4.1.
3 1None of the countries with [legal systems similar to Australia’s
rely on mandat ory detention of unaut horised arrivals: Australian
Nati onal Audit Office The Management of Boat People Auditor-General

Report No. 32, Canberra, 1998, page 31, mentions New Zeal and,
Canada, the USA and the UK.

3 2Human Rights Committee, General Comment No. 8 (1982), paragraph 1.



In addition, the detention of achildis to be used only as a neasure
of last resort and, when it is used, only for the shortest appropriate
period of time (article 37(b)). In assessing what would be an
appropriate period, the decision maker nust take into account the
best interests of the child (article 3.1).

Arbitrariness in international |aw

The term‘arbitrary’ includes not only actions whi ch are unl awful per
se but al so those which are unjust or unreasonable.® | n 1990, in the
case of Al phen v The Netherlands, the Human Rights Comittee stated

The drafting history of article 9, paragraph 1, confirns
that ‘arbitrariness’ is not to be equated with against the
law, but nust be interpreted nore broadly to include
el ements  of i nappropri at eness, injustice and lack of
predictability. This nmeans that remand in custody pursuant
to lawful arrest must not only be lawful but reasonable in
all the circunstances. Further, remand in custody nust be
necessary in all the circunstances, for exanple, to prevent
flight, interference with evidence, or the recurrence of
crime.?3

The question whether a particular restrictiononliberty is necessary
and reasonable or arbitrary for the purposes of the ICCPRis not a
matter of purely subjective judgenent. The jurisprudence of the
Human Rights Conmmittee indicates that, to avoid the taint of
arbitrariness, detention nust be a proportionate neans to achi eve a
legitimate aim having regard to whether there are alternative neans
avail abl e which are less restrictive of rights.*®

In arecent decision on a comrmuni cati on conpl ai ni ng of t he prol onged
detenti on of an asyl umseeker by Australia, the Human R ghts Committee
consi der ed whet her prol onged nandat ory det enti on pendi ng det erm nati on
of refugee status was ‘arbitrary’ within the neaning of article 9. 1.
Austral ia sought to justify the prol onged detention on the basis that
t he conpl ai nant entered Australia unlawfully and may have absconded
i f not detained. The Conmittee concl uded, however
3 3Documentary references and a summary of these debates are given in
M Bossuyt, Guide to the Travaux Preparatoires of the International

Covenant on Civil and Political Rights, Martinus Nijhoff, Dor drecht,
1987, page 343.

3 4Communi cation No. 305/1988, Human Ri ght s Committee Report 1990,

Vol ume |1: UN Doc. Al 45/ 40, paragraph 5.8 (emphasis added).

35In A v Australia, Communi cation No. 560/ 1993, the Committee stated
‘remand in custody <could be considered arbitrary if it is not
necessary in all the <circumstances of the case, for example to
prevent flight or interference wi t h evidence: the el ement of
proportionality becomes rel evant in this context’: Vi ews of the
Human Ri ghts Committee, 30 April 1997: UN Doc. CCPR/ C/ 59/ D/ 560/
1993.
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detention shoul d not continue beyond the period for

which the State can provide appropriate justification. For
example, the fact of illegal entry my indicate a need for
investigation and there may be other factors particular to
the individual, such as the likelihood of absconding and
| ack of cooperation, whi ch may justify detention for a
peri od. W t hout such factors detention may be consi der ed
arbitrary, even if entry was illegal. In the instant case,
the State Party has not advanced any grounds particular to
t he aut hor’s case, whi ch woul d justify hi s conti nued
detention . The Commi tt ee therefore concl udes t hat t he
author’s detention ... was arbitrary within the neaning of

Article 9, paragraph  1.3%

As noted in Chapter 2, the average duration of detention is dropping
in Australia. Contrary to the Government’'s response to the Human
Rights Conmittee's decision, this does not resolve the human rights
problem for Australia. The Human Rights Committee’s comments raise
gquestions about the validity of all but a very brief period of
detention in nost cases.

Before the Human Rights Conmmittee decision and without reference to
i nternational standards,® the High Court of Australia adopted a
simlar test of the |awfulness of admnistrative detention of
unaut horised arrivals.®® The question before the Court was whether
the Parliament could constitutionally enpower the executive arm of
government to inpose detention or whether this detention could only
be inposed by a court. As noted in Chapter 2, the Court held that
“administrative' detention of unauthorised arrivals is within the
constitutional Ilegislative power of the Comopnwealth.

The Court distinguished between punitive and non-punitive detention.

Punitive detention can only be inposed by a court. In this case it
was held that the objective of the detention was not punitive.
However, adm nistrative detention may becone punitive if not ‘limted

to what is reasonably capable of being seen as necessary for the
purposes of deportation or necessary to enable the application for an
entry permt to be nmade and considered .3 In fact, three of the
seven judges held that the detention in Lims Case was punitive.

Justice Gaudron stated

Det enti on in cust ody in ci rcumnst ances not i nvol vi ng sone
breach  of the crimnal law and not comng wthin well-
accepted categories of the kind to which Brennan, Deane and
Dawson JJ refer (the powers of the legislature to punish for
conterpt and of mlitary tribunals to punish for Dbreach of

mlitary di sci pline and the exceptional cases of
invol untary detention in cases of nent al illness or
infectious disease) is offensive to ordinary notions of what
is involved in a just society.®

3 61d, page 24 (emphasi s added) .

3 7The Hi gh Court found that it could not refer to rel evant international
standards because the Act stipul ates (then section 54T, now section
186) t hat it overrides all | aws ot her than the Constitution.

3 8 Chu Kheng Lim \ The Mi nister for | mmi gration, Local Government and
Et hnic Affairs (1993) 110 ALR 97.

3 91d, per Chi ef Justice Mason at page 100; per Justices Brennan,
Deane and Dawson at pages 117-118; per Justice Toohey at page 128.

4 01d, page 155.
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I nternational standards are clearly higher than those found by the
High Court in Australian donestic |aw. International | aw requires
Australia to ensure ‘aliens’ enjoy human rights including freedom
from arbitrary detention. Wether detention is ordered by the
Parlianment, the executive or the courts, it will be arbitrary unl ess
reasonabl e, necessary and proportionate.

Necessity and proportionality

I n consi dering what woul d be a proporti onate response to unaut hori sed
arrivals, Australia nmust take into account its specific international
obligations tothem As noted above, the Refugee Conventi on prevents
States Parties unnecessarily restricting the novenment of asyl umseekers
(article 31.2). Sone asylumseekers will have no choice but to fl ee
their countries before appl yi ng through t he ‘ proper channel s’, appeari ng
inacountry of asylumas illegal entrants. The Convention prohibits
states frompenal i sing peopleinthis situation provided they present
t hensel ves directly to the authorities and show good cause why their
entry was illegal (article 31.1).

Det enti on of unaut horised arrivals may anount to a penalty contrary
to the Convention. It may also be difficult tojustify as necessary
as required by the Convention. If so, the detentionwill be arbitrary
contrary to ICCPRarticle 9.1 and CROC article 37(b).

ExComm Concl usi on 44

The circunstances that nay nake it necessary to detai n asyl umseekers
have been el aborated i n ExConm Concl usi on 44. Were t he detention of
asyl umseekers i s deenmed to be necessary it should only be used

= toverifyidentity

= to determ ne the el enments on which the claimto refugee
status or asylumis based

= to deal with cases where refugees or asyl umseekers have
destroyed their travel and/or identification docurments
inorder tomslead the authorities of the State i n which
they intend to clai masylumor

= to protect national security or public order.

I n el aborati ng ExConmConcl usi on 44, the UNHCR stated that the detention
of asylumseekers should not be automatic or unduly prol onged. For
exanple, in deternmining the elenents on which a claimto refugee
status i s based, individuals should only be detained if necessary to
undergo a prelimnary interview. The detention of a person for the
entire duration of a prol onged asyl umprocedure is not justified.



In relation to asylum seekers using fraudul ent docunents or travelling
with no docurments at all, the Conclusion recognises that detention is
perm ssible only where there is an intention to mslead the authorities.
Asyl um seekers who arrive w thout docunentation because they are
unable to obtain any in their country of origin should not be detained
solely for that reason.*

The Executive Committee also

(c) Recognised the inportance of fair and expeditious
procedures for deternmining refugee status or granting
asylum in protecting refugees and asylum seekers from
unjustified or unduly prolonged detention [and]

(d) Stressed the inportance for national |egislation and/
or administrative practice to make the necessary
di stinction between the situation of refugees and
asylum seekers and that of other aliens.

Australia s policy of detention of asylum seekers is automatic and
mandatory and applies to alnmpost all wunauthorised arrivals until
their claim for protection is determned finally. It goes well beyond
what ExComm Concl usion 44 deens ‘necessary’ for the purposes of
conpliance with the Refugee Convention, CROC and the |CCPR

UNHCR Gui del i nes

The UNHCR has produced a set of ‘Quidelines on Detention of Asylum
Seekers’ (the Guidelines) to assist governnents in devel oping and
i npl ementing detention policies and practices.* The Guidelines apply
to all asylum seekers who are in detention or in detention-like
situations. They apply to all persons who are confined within a
narrowmy bounded or restricted l|ocation, including prisons, closed
canps, detention facilities or airport transit zones, where the only
opportunity to leave this limted area is to leave the territory.*
The Cuidelines, therefore, are relevant to the operation of Australia's
immgration detention centres.

The Cuidelines, |ike ExComm Conclusion 44, state that the right to
liberty is a fundanmental right, recognised in all the major hunman
rights instruments, both at global and regional I|evels, and that
therefore ‘the use of detention against asylum seekers is, in the
view of UNHCR, inherently undesirable * and ‘as a general rule,
asylum seekers shoul d not be detai ned’ .

41See also Note on International Protection, 15 August 1988: UN Doc.
A/ AC. 96/ 713, paragraph 19.

421n Detention of Asyl um Seekers in Europe, UNHCR, Regi onal Bur eau
for Europe, 2nd ed, Geneva, 1995, page 7.

4 3Guideline 1: Scope of the Guidelines. This definition of detention
is based on the Not e of the Sub-Commi ttee of the Whol e on
International Protection of 1986, 37th Session, UN Doc. EC/ SCP/ 44,
paragraph 25.

4 4 UNHCR Gui delines, op cit, paragraph 2.
451d, Gui deline 2: Gener al Rul e.
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They also state that detention is especially undesirable for vul nerable
people ‘such as single women, children, unacconpanied mnors and
those with special medi cal or psychol ogi cal needs’ . 4

The CQuidelines make it clear that asylum seekers should be detained
only as a last resort on exceptional grounds. I|f exceptional grounds
exi st then detention nust be clearly prescribed by a national |aw
which confornms with general norms and principles of international

human rights |aw #

The CQuidelines affirm that the only perm ssible grounds for detention
are the four grounds provided in ExComnm Conclusion 44. Detention of
asylum seekers for any other purpose, ‘for exanple, as part of a
policy to deter future asylum seekers, is contrary to the principles
of international protection’.*

The Guidelines state that detention nmust be reasonabl e and proportionate
in order to meet the standard set out by ICCPR article 9. 1.

Wiere detention of asylum seekers is considered necessary it
should only be inmposed where it is reasonable to do so and
without discrimnation. It should be proportional to the
ends to be achieved (i.e. to ensure one of the above
purposes) and for a mninmal period. *

Even so detention should be exceptional, a last resort after all
possible alternatives to detention have been exhausted.

Wiere there are nonitoring nechani sns which can be enployed
as viable alternatives to detention (such as reporting
obligations or guarantor requirenments), these should be
applied first unless there is evidence to suggest that such
an alternative wll not be effective.®

Convention on the Rights of the Child

The detention of the children of asylum seekers is conplicated by the
apparently conpeting factors affecting their interests. On the one
hand, detention, especially for prolonged periods, stifles their
devel opnent and can cause actual harm CROC acknow edges this by
requiring that any detention of a child be a neasure of l|ast resort
and for the shortest appropriate period of time (article 37(b)). In
addition, CROC inposes the positive obligation upon States Parties
to take appropriate measures to ensure to every child a standard of
living adequate for his or her physical, nental, spiritual, noral and
soci al devel opnent (article 27).

4 6 UNHCR Gui delines, op cit, paragraph 2.
471d, Gui deline 3: Exceptional Grounds  of Detenti on.

481bid. See also Note of the Sub-Commttee of the Whole on International
Protection, op cit, paragraph 51(c).

491d, Gui deline 3: Exceptional Grounds  of Detenti on.

501 bid.



On the other hand, children have aright tolive with and enjoy the
protection and assistance of their parents. The Preanble to CRCC
acknowl edges that ‘the child, for the full and harnoni ous devel opnent
of his or her personality, should growup in a famly environnent’.
CRCC article 9.1 obliges States Parties to ensure that children are
not separated fromtheir parents against their will except whenit is
necessary in the best interests of the children. These provisions
clearly apply to children and their fanilies seeking asylum and
deprived of their liberty under the Mgration Act.

Australian | aw provi des that the M nister may grant a bridgi ng vi sa
to a child under the age of 18 who comes within the guidelines
prescribed in Mgration Regulation 2.20. The bridging visa all ows
the child to be rel eased fromdetention pendi ng consi derati on of an
applicationtoremaininAustralia (Mgration Act section 73). The
M ni ster has no discretion, however, to grant a bridging visa to
rel ease the child' s parents. Achild rel eased fromdetenti on would
therefore be denied the protection and assi stance of his or her
parents. This may lead to a breach of article 9.1 of CROC. This
expl ai ns why only two children of a possible total of 581 have been
rel eased on bridgi ng visas since 1 Septenber 1994.

The UNHCR s Qui delines resolve the seeming conflict by directing
that m nors who are asylum seekers shoul d not be detai ned. * Were
chil dren are detai ned, however, CROC article 37(b) requires that it
be a neasure of | ast resort and for the shortest appropriate period
of time. The UNHCR Gui delines direct states to take steps to ensure
an appropriate environnent for children who are detai ned. Conditions
akin to a prison are to be avoi ded.

If children who are asylum seekers are detained in airports,
i mm gration-holding centres or prisons, they nust not be
hel d under prison-like conditions. Al efforts nust be made
to have them released from detention and placed in other
accommodati on. 2

CRCC recognises the rights of children seeking refugee status to

education (article 28), recreation (article 31), nmedical and dental

care (article 24) and, in the case of children suffering fromtorture

or trauma, special nmeasures to assist them(article 39).

511d, Guideline 5: Detention of Persons under the Age of 18. Reference
is also made to CROC articles 3, 9, 20, 22 and 37, the UN Rules for

Juveniles Deprived of their Li berty and the UNHCR Guidelines on
Refugee Children, 1994.

521d, Gui deline 5.
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Concl usi on

Australia s detention policy does not neet the mininum standards in
ExConm Conclusion 44 or the UNHCR s Quidelines. It makes detention of
unaut horised arrivals mandatory in alnost all cases while ExConm
Conclusion 44 states that detention is inherently undesirable and
that as a general rule asylum seekers should not be detained. Australia's
detention regime goes well beyond what the UNHCR considers
‘“permi ssible’ or ‘necessary’ detention. It is not proportional and
woul d be considered arbitrary and unreasonable under the provisions
of international law, including ICCPR article 9.1 and CROC article
37(b).

Discretionary release and judicial review of detention

Judicial oversight of all forns of detention is a fundanmental guarantee
of liberty and freedom from arbitrariness. ICCPR article 9.4 provides

Anyone who is deprived of his liberty by arrest or detention
shall be entitled to take proceedings before a court, in
order that that court may decide wthout delay on the
| awful ness of his detention and order his release if the
detention is not |awful.

Simlarly CROC article 39(d) provides

Every child deprived of his or her liberty shall have the
right to pronpt access to legal and other appropriate
assi stance as well as the right to challenge the legality of
the deprivation of his or her liberty before a court or other
conpetent, independent and inpartial authority and to a
pronpt decision on any such action.

The Human Rights Committee has enphasised that article 9.4 protects
all those in detention and is not restricted to those detained as
all eged or proven crimnals.

[T]he inportant guarantee laid down in paragraph 4, i.e. the
right to control by a court of the legality of the detention,
applies to all persons deprived of their liberty by arrest
or detenti on. Fur t her nor e, St at es Parties have in
accordance wth article 2(3) also to ensure that an
effective renedy is provided in other cases in which an
individual clainms to be deprived of his liberty in violation
of the covenant.®

The Human Rights Conmittee has deternmined that the |ack of provision
for review of the detention of an alien for a period of only one week
amobunts to a breach of article 9.4.%

5 3Gener al Comment No. 8 (1982), paragraph 1.

54Torres v Finland, Communi cation No. 291/ 1988. View adopted 2 April
1990, Report of the Human Rights Committee, Vol [ Suppl ement
No. 40: UN Doc. A45/40, page 96.
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In correspondence with the Comm ssion the Department has contended
that Australian law and policy satisfy the requirements of |CCPR
article 9.4.% According to the Departnent non-citizens are able to
have the ‘lawful ness’ of their detention tested because they have the
legal right to challenge the proper application of current detention
provisions to them However, the provisions of article 9.4 require
that the merits of detention in individual cases be reviewabl e according
to the terms on which detention is permtted by international |aw
under article 9.1 of the Covenant, that is, that it is not unlawul
or arbitrary and can be shown to be a proportional means to achieve
a legitimate aim Mreover, article 13 extends the protections of the
Covenant to unauthorised arrivals during the process of determning
the legality of their entry or stay in Australia.* These include the
guarantee of equality before the law (article 26) and the right to a
fair and public hearing by a conpetent, independent and inpartial
tribunal (article 14.1).°%

In its exam nation of a conplaint about Australia s inmmgration
regime, the Human Rights Committee enphasised that judicial oversight
nust be able to examine the nerits of detention.

In effect ... the court’s control and power to order the
release of an individual was linmted to an assessnment of
whet her this individual was a “designated person” within the
neaning of the Mgration Amendnent Act. If the criteria for
such determination were net, the courts had no power to
review the continued detention of an individual and to order
his/her release. In the Conmttee's opinion, court review of
the lawfulness of detention under Article 9, paragraph 4,
which nust include the possibility of ordering release, is

not Ilimted to nmere conpliance of the detention wth
domestic law. Wiile donestic legal systems nmay institute
differing net hods for ensuring court revi ew of

adm nistrative detention, what is decisive for the purposes
of Article 9, paragraph 4, is that such review is, in its
effects, real and not nerely formal. By stipulating that the
court must have the power to order release “if the detention
is not lawful”, Article 9, paragraph 4, requires that the
court be enpowered to order release, if the detention is
inconpatible wth the Covenant. As the State Party's
submissions in the instant case show that court review
available to [the conplainant] was, in fact, limted to a
formal assessment of the self-evident fact that he was
indeed a “designated person” within the neaning of the
Mgration Anendnent Act, the Commttee concludes that the
[conplainant’s] right, under Article 9, paragraph 4, to have
his detention reviewed by a court, was violated.

5 5Evidence, letter from the Deputy Secretary of the Depart ment,
dated 29 August 1996, page 3, in response to complaint by Complainant
PH57.

56 Human Rights Committee, Gener al Comment No. 15 (1986), paragraph
9.

571d, paragraphs 7 and 9.

58A v Australia, Communi cation No. 560/ 1993, UN Doc. CCPR/ C/ 59/ D/
560/ 1993, 30 April 1997, at page 24.
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As explored in Chapter 2, the High Court has acted in one instance to
read down a M gration Act provision which appeared on its face to
excl ude access to judicial review for persons held in inmmgration
detention (section 183).% The present |aws are an i nprovenent on
those in force at the tinme Linis Case was deci ded. However, judici al
review of detention in Australia remains very limted. The courts
have no power to order the rel ease of detai nees of their own notion,
no provision is made for the courts to review periodically the
detention of non-citizens or to otherw se consider the conpatibility
of the detention with the ICCPR as required by article 9.4. The
M gration Act mandates the detention of all unauthorised arrivals
wi t hout the possibility of release unless they satisfy the very
restrictive criteria for a bridging visa or persuade a court that
t hey have been wongly defined as an unl awful non-citizen. For the
smal | nunber eligible for a bridging visa the rel ease decision in
nost i nstances i s dependent upon the exerci se of a personal and non-
conpel | abl e discretion of the Mnister. The M ni ster can be required
to make this decision according to | aw but cannot be required to
exerci se the discretionin favour of any particul ar applicant.

Australian | awdoes not pernit the individual circunmstances of detention
of non-citizens to be taken into consideration by courts. Neither
does it permt the reasonabl eness and appropri at eness of detai ni ng
an i ndividual to be determ ned by the courts. Therefore, Australiais
in breach of ICCPRarticle 9.4 and CROC article 37(d).

Findings and recommendations on detention

The Commi ssion finds

n The detention regine in the Mgration Act violates the | CCPR
and CRCC and is therefore a breach of human ri ghts under the
HREQC Act .

n The mandat ory detention regi ne under the M gration Act pl aces

Australiain breach of its obligations under ICCPRarticle 9.1
and CROC article 37(b). The ICCPRand CROCrequire Australiato
respect the right to liberty and to ensure that no-one is
subjected to arbitrary detention. If detentionis necessary in
exceptional circunstances thenit nmust be a proportionate neans
to achieve a legitimate aimand it nust be for a m ninal
period. The detention regi me under the M gration Act does not
nmeet these requirenments. Under current practice the detention
of unauthorised arrivals is not an exceptional step but the
norm Wul nerabl e groups such as children are detained for
| engt hy periods under the policy. |In soneinstances, individuals
det ai ned under the M gration Act provisions have been held for
nore than five years. Thisis arbitrary detenti on and cannot be
justified on any grounds.

59Chu Kheng Lim v The Mnister for |mmigration, Local Gover nment and
Et hnic Affairs (1993) 110 ALR 97.
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The M gration Act does not permt the individual circunstances
of detention of non-citizens to be taken i nto consi deration by
courts. It does not pernit the reasonabl eness and appropri at eness
of detaining an individual to be determ ned by the courts.
Australia is therefore in breach of its obligations under
ICCPR article 9.4 and CROC article 37(d) which require that a
court be enpowered, if appropriate, to order release from
det enti on.

To the extent that the policy of mandatory detention i s desi gned
to deter future asyl umseekers, it is contrary to the principles
of international protection and in breach of ICCPR article
9.1, CROC articles 22(1) and 37(b) and human ri ghts under the
HREQC Act .

The Commission recommends

R3.1

R3.2

In accordance with international human rights lawthe right to
| i berty shoul d be recogni sed as a fundanental human ri ght. No-
one shoul d be subjected to arbitrary detention. The detention
of asylum seekers should be a last resort for use only on
exceptional grounds. Alternatives to detention, such as rel ease
subj ect to residency and reporting obligations or guarantor
requirements, nust be applied first unless thereis convincing
evi dence that alternatives would not be effective or woul d be
i nappropriate having regard to the i ndi vi dual circunstances of
the particul ar person. Adetail ed nodel for conditional rel ease
is set out in Chapter 16.

The grounds on whi ch asyl umseekers may be det ai ned shoul d be
clearly prescribed in the Mgration Act and be in conformty
with international human rights | aw. Were detention of asyl um
seekers is necessary it nmust be for a mninmal period, be
reasonabl e and be a proporti onate neans of achi eving at | east
one of the following | egitimte ains

— toverifyidentity
— to determ ne the el enents on which the clai mto refugee
status or asylumis based

— todeal with refugees or asyl umseekers who have destroyed
their travel and/or identification docunents to m sl ead
the authorities of the state in which they intend to
cl ai masyl umand

— to protect national security or public order.

The det ention of asyl umseekers for any ot her purpose is contrary
to the principles of international protection and shoul d not
be perm tted under Australian | aw
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R3.3 Detention is especially undesirable for vul nerabl e peopl e such
as si ngl e wonen, children, unacconpani ed mi nors and those with
speci al nmedi cal or psychol ogical needs. Inrelationto children
article 37(b) of CROC states that the arrest, detention or
i mprisonnent of a child shall be used only as a neasure of | ast
resort and for the shortest appropriate period of tinme. Children
and ot her vul ner abl e peopl e shoul d be det ai ned, even as permtted
by R3.2, only in exceptional circunstances. For children, the
best interests of the individual child shoul d be t he paranount
consi derati on.

R3.4 Detention should be subject to effective i ndependent revi ew.
Revi ew bodi es shoul d be enpowered to take i nto consideration
t he i ndi vi dual circunstances of the non-citizen includingthe
r easonabl eness and appropri at eness of detaining himor her.
Revi ew bodi es shoul d be enpowered to order a person’s rel ease
fromdetention. The | awf ul ness of detenti on shoul d be subj ect
to judicial review Mgration Act sections 183, 196(3) and
72(3) so far as they provide that the Mnister’s discretionis
personal and non-conpel | abl e shoul d be repeal ed.

3.4 Rights relevant to the conditions of detention

The ‘fundanental and universally applicable’ ® requirement of
international lawis that people in detention nust betreated ‘with
humanity and with respect for the inherent dignity of the hunan
person’ (ICCPR article 10.1, CROC article 37(c)). In addition, a
child in detention nust be treated ‘in a manner which takes into
account the needs of a person of his or her age’ (CRCC article
37(c)). Especially when detentionis prolonged, Australia’ s obligations
to ‘ensure to the maxi mumextent possibl e the survival and devel opnent
of the child (article 6) and ‘to take appropri ate nmeasures to ensure

a standard of |iving adequate for the child s physical, nental,
spiritual, noral and soci al devel oprment’ (article 27) further el aborate
what is required in the case of the detention of children.

The m ni mumrequirenents for “humanity’ and ‘dignity’ in detention
have been set out by the Human Ri ghts Committee in General Comments
and by incorporation of the detailed provisions of the Standard
M ni mumRul es and t he Body of Principles into | CCPRarticle 10. 1.

Most of the UN Standard M ni rumRul es for the Treatment of Prisoners
(1957) apply to peopl e detained for any reason, including those in
remand before a crininal trial or foll owi ng conviction but prior to
sentenci ng and those i npri soned for debt or ot her non-crimnal process
(Rule 94). Wile the Rul es do not refer explicitly to adm nistrative

6 OHuman Rights Committee, Gener al Comment No. 21 (1992), paragraph
4.



detention (that is, as in the case of the detention of unauthori sed
arrivals in Australia, detention not ordered by a court), the
vul nerability of these detainees is even greater than that of civil
pri soners detai ned by order of a court. People in admnistrative
detention are clearly protected by ICCPRarticles 7, 9 and 10 anong
others and the Human Rights Conmittee has extended to them the
protections of the Standard M ni nrum Rul es. ¢

The ‘Prelimnary Cbhservations’' inthe Rules state that their objective
is‘tostimilate a constant endeavour to overcone practical difficulties
inthe way of their application’ because ‘they represent, as a whol g,
the m ni mumcondi ti ons which are accepted as suitable by the United
Nations’ (Rule 2). In response, Australian correctional admnistrators
refined the Rul es for contenporary Australian conditions and adopt ed
the * Standard Guidelines for Corrections in Australia’ in 1987.%

The Body of Principles for the Protection of Al Persons under Any
Formof Detention or |nprisonnent (1988) further detail the m ni num
rel evant standards for conpliance with ICCPR article 10.1. The UN
Wor ki ng Group on Arbitrary Detenti on has consi dered the status of the
Body of Principles and noted that nost of the provisions are decl aratory
of existing rights under customary international |aw. ®

In Parts 3, 4 and 5 of this report the conditions of detentioninthe
immgration detention centres are evaluated by reference, in
particular, to the fundanmental requirenent in the | CCPR and CROC of
humane treat ment as detailed in the Standard M ni rumRul es and t he
Body of Principles. Were rel evant, Australia's other international
human ri ghts obligations are al so not ed.

611d, paragraphs 2 and 5.

6 2Published by the Corrective Services M nisters’ Conference. Revi sed
in 1994.

6 3Deli beration 02, Report of the Wrking Group on Arbitrary Detention:
UN Doc. E/ CN. 4/ 1993/ 24, page 9.
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4 Evaluation of conditions of detention

4.1 Introduction

This Part of the report discusses the conditions and treatnent in
detenti on of unlawful non- citizens who arrive by boat or plane and
are detained at one of the four inmmgration detention facilities
until they are either granted asylumor renpoved fromAustrali a.

Wi | e the report exam nes the conditions of detention at the Vill awood,
Perth and Port Hedl and I mm grati on Detention Centres, the Port Hedl and
centreis the primry focus.

Thi s i s because
e itistheminfacility for detaining boat people

e it was the major focus of the Commssion’s inquiry into
detention practices

e themgjority of conplaints to the Comm ssion by detai ned
asyl umseekers were | odged by i ndi vi dual s and groups, or
on behal f of individuals and groups, held at Port Hedl and

e it is veryisolated

e local policies at Port Hedland inrelation to access to
| egal advice and t he separation of newarrival s appear to
be i n breach of human ri ghts under t he HRECC Act.

This Part (Chapters 4 - 7) deals with
e physical conditions of detention
e security measures and

 the segregation of new y-arrived detai nees at Port Hedl and.

Part 4 (Chapters 8 - 14) eval uates the servi ces avail abl e t o det ai nees
i ncludi ng provision for recreation, education and training, and
assi stance frominterpreters and | awers.

The information contained in these Parts and Part 5 (Chapter 15) was
gat hered through site inspections, interviews with centre staff and
detai nees and the investigation of individual conplaints to the
Commi ssion. The Departnment was invited to provide witten comrents
on the material contained in these Parts. These coments are
i ncor porat ed where rel evant.
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In undertaking inspections of the Villawood, Maribyrnong, Perth and
Port Hedland Immigration Detention Centres the Commission found that
many of the issues raised and concerns identified in relation to the
detention of asylum seekers were common in all centres. They include
security practices and the range of services provided to detainees
i ncluding medical, education and recreation facilities and services
and facilities for the observance of religious and cultural practice.

On the other hand, the Comm ssion found that the physical conditions
of detention and the provision of services varied significantly
among the centres. The conditions of detention at the Perth centre
and Stage One at Villawood do not meet the mnimum standards required
in prisons and are not adequate for the long-term detention of asylum
seekers. Detention in these facilities is in breach of human rights
under the HREOC Act.

The Port Hedland centre and Stage Two of the Villawood centre now
generally nmeet the mninmm standards for the humane treatment of
detai nees required under the HREOC Act, although there are particular
i ssues where that standard is not met. The Conmi ssion has observed a
noti ceable inprovenent in the conditions of detention at Port Hedl and
over the past two years.

The Commi ssion has had a longstanding interest in the conditions
under which asylum seekers are detained in Australia. In 1983 the
then Human Rights Conmmi ssion conducted an inquiry into the observance
of human rights at the Villawood centre.® In 1992 the Conm ssion
prepared a report on the detention of asylum seekers in Darwin and
Port Hedland. This report found that the nost serious problem faced
by detainees, in terms of international human rights standards, was
the length of time they were held in detention awaiting the
determ nation of their refugee status.?

Al t hough changes to the processing of applications has greatly reduced
the length of detention, the length of time spent in detention still
represents the npbst serious problem experienced by detainees. For
example, at the time of the Commission’s nost recent visit to the
Port Hedland centre in My 1997, 67 per cent of detainees had been
detained for nmore than six nonths and 39 per cent had been detained
for nore than two years.?

The length of tine people spend in detention makes the need for
adequate conditions of detention critical. As the vast mpjority of
asylum seekers are detained for periods of time which exceed a few
nonths, the Departnent must ensure that its facilities and services
neet the long-term health, welfare and educational needs of detainees.
Lengthy periods of detention intensify problens with the conditions
of detention.

1 Human Ri ght s Commi ssion, The Observance of Human Ri ght's at the
Vil l awood I mmi gration Detention Centre, Report No. 6, Australian
Government Publ i shing Service, Canberra, 1983.

2 Human Rights and Equal Opportunity Commi ssion, Detention of Asylum
Seekers - Darwin and Port Hedland, Report of the Acting Secretary’s
visits to Dar wi n and Port Hedl and Detention Centres/ Processing
Ar eas, August and December 1991, 1992, page 31.

3 Resident Listing for the Port Hedl and I mmi gration Reception and
Processing Centre dated 5 May 1997, provided by the Department.
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4.2 Structure of analysis

The anal ysi s i n each chapter of Part 3 and 4 i ncl udes an exam nati on
of

= relevant l|egislation and departnmental and Australian
Protective Service (APS) policy and procedures

= the treatnent and experience of detai nees
= responses received fromthe Depart nent
= relevant human rights | aw

= whet her | ocal practice is consistent with departnental
and APS policy and/or instructions

= any breaches of human ri ghts | aw.

The anal ysi s i ncl udes a series of findings and recomendati ons. The
reconmendat i ons are based on the findi ngs and provide alternatives
to existing legislation, policy and practice with a viewto bringing
the treatnent of detainees into conformty with Australia's
i nternational human rights obligations and Australian | aw

4.3 Description of centres
Port Hedland

The Port Hedland Imm gration Detention Centre is situated at Port
Hedl and 610 kil onetres south-west of Broonme and 1,641 kil onmetres
north-west of Perth in Western Australia. The town is on the edge of
the Great Sandy Desert with a nmean maxi nrumtenperature i n sunmer of
45 degrees cel sius. The nearest town, Newran, is 461 kmaway.

The centre is next to a beach in a sem -residential area of the town.
It covers an area of 3,374 hectares and consi sts of ni ne acconmodati on
bl ocks, a school block, a kitchen/ness block, a laundry and an
adm nistration block. Al of the buildings are air-conditioned and
have cyclone protection neshing covering all w ndows. In 1995 a
nunber of internal fences topped with razor wire were installed
whi ch, when the gates are shut, fence off each accommodati on bl ock.
Three accommodati on bl ocks, E, | and J, are separated fromthe nain
detention conpound. These bl ocks are used to detain new arrivals
whil e their health status and cl ai ns on Austral i a are bei ng det erni ned,
det ai nees who are going to be renoved fromAustral i a and peopl e who
re separated fromother detainees inthe centre for security reasons.
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5

Block and play area,
Port Hedland detention centre, May 1997.

Villawood

The Villawood I nmgration Detention Centre, also known as the Westbridge
complex, is located on the disused Wstbridge Mgrant Hostel site at
Villawood in south-western Sydney. It is made up of two separate
detention centres, Stage One and Stage Two.

Stage One is a purpose-built medium security detention facility
accomodating up to 70 detainees. The accommodation is dormitory style
with separate dormitories for nmen and wonen. Stage One also has two
designated fanmily roons. It contains common recreation roons, a dining
room a visiting area and a tarred outdoor exercise yard. This yard is
enclosed by a four netre high brick wall which is topped with barbed
wire. On 17 OCctober 1997 Stage One held 51 adults and one child; 37
mal es and 15 femles.?

The majority of detainees at Villawood are held in Stage Two. Detainees
are moved from Stage Two to Stage One if their behaviour becones
difficult to manage, they have a nedical condition which requires
cl ose observation, they are awaiting removal to their country of
origin or their applications to the Inmmgration Review Tribunal or the
Ref ugee Review Tribunal have been unsuccessful. Stage One is also used
to hold new arrivals and people who are detected at the airport and
renoved from Australia within a day or two.

Stage Two is a low security facility made up of nine brick accomodati on
bl ocks and separate administration and recreation areas. Stage Two is
enclosed by a double fence line nmade up of 4 netre high wire fences
topped with barbed wire. Internal fences separate the visiting and
adm nistration area from the accomodation blocks. On 17 Cctober 1997
Stage Two held 157 adults and 16 children; 28 fenmles and 145 nmles.®

List of Detainees at the Villawood | mmigration Detention Centre dated
Oct ober 1997, provided by the APS.

I bid.
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Villawood Stage Two, October 1997.

Perth

The Perth I nmigration Detention Centre is |ocated within the perineter of
the Perth Domestic Airport Conplex. The centre i s around el even kil onetres
nort h-east of the Perth central business district. It is a purpose-built
medi umsecurity facility. Accommpdation is dormtory style with separate
dormitories for male and fenal e detai nees. The centre can hold up to 44
peopl e. It can accommobdat e no nore than four wonen and there are no facilities
for fanilies.

Mbst detai nees at the Perth centre are airport arrivals and peopl e who have
overstayed their visas. In some cases, boat arrivals are transferred from
Port Hedl and to Perth.

The centre is made up of dormitories, an adm nistration area, a control
room a visiting area, an observati on room an indoor recreation area, an
encl osed i nternal exercise yard and a nedi cal room On 8 August 1997 22 nen
and no worren or children were held at the Perth centre. At that time no boat
peopl e were det ai ned there.*®

Maribyrnong

The Mari byrnong I mrigration Detention Centre is |ocated in Midstone in
Victoria. It is approxi mately 13 kil ometres nort h-west of the Mel bourne GPO
Accommodation is dormtory style. Fenal e and nal e det ai nees are acconmobdat ed
in separate areas. The male and fermal e dornmitories each have their own
recreation facilities and external courtyards. The centre al so has four
famly units. These are located in an area which is separate fromthe
dormtories.

6 List of Detainees at the Perth | mmigration Detention Centre dated 8 August
1997, provi ded by the Department.
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4.4 Departmental duty of care and the contracting
of services

Many of the conditions which the Inquiry identified as failing to
nmeet mnimum human rights standards have been the responsibility of
the Australian Protective Service (APS) in the first instance. The
Department nevertheless owes a duty of care to detainees under the
Mgration Act and mnust bear ultinate responsibility for them whoever
is the actual service provider.

Mgration Series Instruction 92, GCeneral Detention Procedures, Section
8, outlines the duty of care APS and departmental officers have and
how this should be carried out.’

Oficers have a duty of care with respect to detainees. This
neans that officers are obliged to take all reasonable
action to ensure that detainees do not suffer any physical
harm or wundue enotional distress while detained. Oficers
should be aware of the potential for serious consequences
for the detainee, the Departnent and thenselves if they fail
to fulfil their duty of care.

At the tine of the Inquiry the APS was engaged by the Departnent to
provide a custodial service and to nmanage the daily running of the
imm gration detention centres under a menorandum of understanding.
The APS is a governnent agency. The nmenorandum of understanding set
out the respective roles of the two organisations.

In 1997 the Department called for new tenders to provide the custodial
service in the centres. In Novermber 1997 the Departnent announced
that Austral asian Correctional Services Pty Ltd (ACS) had been sel ected
as the preferred service provider for the four centres. The ACS is a
private for-profit corporation. ACS s responsibilities wll include
providing a custodial service, the mmintenance of facilities, the
daily running of the immgration detention centres and |ooking after
the basic needs and welfare of detainees. In summary, the ACS will be
responsible for ensuring that each of the centres provides a secure,
safe and humane environment for detainees.

The General Agreenment between the Department and ACS is intended to
create a framework in which both parties can work together in an open
and cooperative manner to provide an immgration detention service
whi ch achi eves the goals set out in the Inmmgration Detention Standards.
These Standards were devel oped by the Departnent and cover areas such
as the dignity of detainees, privacy, social interaction, educational
and recreational activities, selection and training of personnel,
the managenent of security, the treatnent of detainees wth special
needs and reporting responsibilities. A guiding principle in the
Standards is that the dignity of the detainee is to be upheld in
culturally, linguistically, gender and age appropriate ways.

The Departnent has also devel oped a conprehensive set of perfornmance
neasures and benchrmarks to neasure the performance of the service
provi der against the Standards. Paynent of fees and the continuation
of the contract will depend on these performance standards being net.

7 For a description of M gration Series |Instructions, see Chapter 8,
footnote 1.
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Wil e the running of the i mm gration detention centres has now been
contracted to ACS, ultinmate responsibility for detai nees remains
wi th the Departnment. Under the new arrangenents the Departnent will
oversee t he performance of ACSto ensure that the perfornmance standards
are being conplied with. It will also retain responsibility for
i ssues relating to the mgration status of detainees and handling
requests by detai nees for | egal advi ce.

I n Decenber 1997 t he ACS assuned responsibility for the operation of
each of the inmm gration detention centres. The Departnent expects to
have a conti nui ng presence i n each. Each centre will continue to have
a manager who i s an enpl oyee of the Departnent. Wthe the exception
of the manager of the Perth centre, the centre manager works in the
detention centre. In the new arrangenents, the role of the centre
manager will be

= providing case managenent of individual detainees and
overseei ng and coordi nating all aspects of applications
toremainin Australia

= facilitating requests for | egal advice fromdetai nees

= working cooperatively with the service provider to ensure
that the I nmigration Detention Standards are net

= nonitoring whether the service provider is fulfilling
its contractual obligations at the | ocal |evel

= perfornmng a quality assurance rol e.

The privatisation of the operations of the centres rai ses newi ssues.
Fi rst among themis the accountability of a private custodial service
provider that is not subject to the sane public scrutiny as the APS.
In addition to this concernis the effect of contracting a private
agency on the duty of care owed by t he Departnent to detai nees. The
jurisdiction of agencies such as the Conmonweal t h Onbudsman, for
exanple, inrelationto private agencies provi di ng core gover nnent
services is to date unresol ved. Second, custodial staff working at
the imm gration detention centres will no | onger have t he st at us of
public servants and the strict code of conduct and tenure of enpl oynent
that is attached to this status. Third, the newservice provider has
experience only in running correctional institutions. These are or
shoul d be quite different in nature fromadm nistrative detention
centres. This transition then shoul d be cl osely observed.

In asubmssionto areviewof the APSin February 1997 t he Comm ssi on
recommended t hat where functions are to be perforned on a contract ual
basi s by anot her body on behal f of the Commpbnweal th

= provisions regarding conpliance with human rights | aws
shoul d be i nserted as standard non-negoti abl e cl auses i n
contracts

= all potential contractors should be assessed as to their
ability to neet these |l egislative requirenents
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= consideration should be given to the adoption of
transparent and rigorous tendering processes in which
any equity, anti-discrimnation and human rights
conditions or requirenents are nmade explicit and subject
to provisions for nonitoring and eval uati on.

The Conmmi ssion reaffirns these recommendations in the |light of the
findings of this Inquiry. The Comm ssi on wel cones t he i ncl usi on of
gual ity standards pertai ning to conditions of detentioninthe General
Agr eenent between t he Departnment and ACS.

As the new arrangenents represent a significant change to t he way
i mm gration detention centres are nanaged, the Commissionwll carry
out site inspections at each of the inmm gration detention centres
wi t hin twel ve nont hs of ACS taki ng over.



5 Physical conditions of detention

5.1 Introduction

Responsibility for the quality of the accommbdation and facilities
in the immgration detention centres has been shared between the
Department and t he APS. The Departnment has responsibility for

» deciding on the | ocation of detention centres
= purchasi ng and/ or constructi ng appropriate buil dings
= the design of the centres

= carrying out mai nt enance on and upgrades of the buil di ngs
and

= providing basic facilities, such as kitchens, beds and
recreational areas.

Wthinthe facilities and buil di ngs supplied by the Departnent, the
APS was responsi bl e for security in the centre and providing for the
basi ¢ needs of detainees. This included ensuring that detai nees have
adequat e food, shelter and nedi cal care.

The Departnent and the APS were jointly responsible for providing
physi cal conditions of detention which were just and humane and
consi stent with safety and public health standards.

Thi s chapter exam nes the general conditions of detention at the
Vil | awood, Perth and Port Hedl and i mm gration detention centres.

5.2 Human rights law relevant to physical conditions

The conditions of detention for all persons deprived of their |iberty
must ensure humane cont ai nnent and treat ment of detai nees. They nust
avoi d i nposing cruel, inhuman or degrading treatnent which would
violate ICCPR article 7 and CROC article 37(a). They nust ensure
positively the humane treat nent of detai nees, respectful of dignity,
in accordance with ICCPR article 10.1 and CROC article 37(c). The
privacy of detai nees nust be protected so far as possible in detention.
| CCPR article 17 requires that privacy nust not be arbitrarily or
unlawfully interfered with. Interference with privacy may be arbitrary
when it is unreasonable in the circunstances of contrary to the
provi si ons, aims and obj ectives of the Covenant.?

1 UN Human Ri ght s Committee, Gener al Comment No. 16 (1988),
paragraph 4.



The Standard M ni numRul es detail m ni numstandards with respect to
general conditions to avoid violation of ICCPR article 7 and to
ensure conpliance with ICCPR article 10.1. They specifically address
t he st andard of sl eepi ng accomobdati on to be provi ded to det ai nees.

Al accomrodation provided for the use of prisoners and in
particular all sl eeping accomodati on shall neet t he
requirenents of health, due regard being paid to climtic
conditions and particularly to cubic content of air, mninmm
floor space, lighting, heating and ventilation (Rule 10).

Wiere dornitories are wused, they shall be occupied by
prisoners carefully selected as being suitable to associate
with one another in those conditions. There shall be regular

supervision by night, in keeping with the nature of the
institution (Rule 9(2)).
Every prisoner shall, in accordance with local or national

standards, be provided with a separate bed and with separate
and sufficient bedding which shall be clean when issued,
kept in good order and changed often enough to ensure
cleanliness (Rule 19).

Li ghting and sanitation are al so addressed.

In all places where prisoners are required to live or work,

(a) The wi ndows shall be | arge enough to enable the prisoners
to read or work by natural light, and shall be so
constructed that they can allow the entrance of fresh air
whet her or not there is artificial ventilation (Rule
11).

The sanitary installations shall be adequate to enable every

prisoner to conply with the needs of nature when necessary
and in a clean and decent manner (Rule 12).

In the case of children, CROC article 37(c) requires that their
detention nust additionally take i nto account their needs as children
according to their age. The principal requirenent is for any detention
of a child to be for ‘the shortest appropriate period of tinge’
(article 37(b)). Wen this obligation is violated or when it is
deened ‘appropriate’ todetainachildfor alengthy period, Australia's
obligations to secure the child s ‘adequat e’ devel opnent (CROC articles
6.2 and 27.3) are especially relevant in assessing the conditions of
t hat detention



5.3 Australian correctional institutions

Conditions in Australian correctional facilities provide a useful
reference point for assessing whether inmigration detention centres
are providing fair and just conditions of detention in line with
Australia's international human rights obligations. Correctional
facilities are of two broad kinds. Police |ock-ups and watchhouses
serve primarily to detain people during investigation of alleged
of fences and prior to bail or conviction and sentence where that
detention is very short-term Prisons accommpdate people who have
been sentenced or who are held in custody pending trial.

Detention in Australian inmmgration detention centres is alnost always
of a longer duration than the standard overnight or over a weekend
detention in a police cell. The standard of the accompdation and
services, therefore, should be closer to that of a prison than a
police lockup. A review of the respective standards provides a useful
reference point for the evaluation of the conditions of inmgration
detention.

The Standard Guidelines for Corrections in Australia were first
published in 1978. They were reviewed in 1992 and republished in 1994
and 1996. The Standard Cuidelines are based upon the Standard M ni num
Rules. They are for guidance only and are not intended to be I|aw.
They deal primarily with prisons and as such do not deal directly
with administrative detention. However, the fact that they are based
on the Standard M ni num Rul es, which deals with adm nistrative detainees
under Rule 94, makes them relevant to determning the rights of
people held in immgration detention centres.

Sone immgration detention centres in their lack of adequate space,
natural |ight and recreational, educational and other services and
facilities have nore in comon with some Australian police watchhouses
and |ockups than they do with prisons. The Standard Quidelines do not
necessarily apply to prisoners who are being held in police cells.
Because wat chhouses are designed to be used for very short periods of
detention, the standards of the conditions and facilities are |ower
than the mninmm standards required for prisons.

In 1996 Queensland’'s Cimnal Justice Conm ssion conducted a detail ed
research project on police watchhouses in that State. The research
exam ned the interconnected issues of overcrowding, |engthy stays by
prisoners and poor conditions in watchhouses. It was found that the
conditions in watchhouses are in practice below those required for
prisons.? In particular, it was found that nost watchhouses are
poorly designed to cope with the heat, prisoners in npbst watchhouses
are denied the opportunity to have clean clothes daily, the standard
of bedding is poor, the neal allowance makes it difficult to provide
prisoners with good quality food, opportunities for recreational
activities are very limted, nore than half the watchhouses did not
allow visits by relatives or friends and prisoners are often forced
to share cells with prisoners of different categories.?

2 Criminal Justice Commi ssi on, Report on Police Wat chhouses in
Queensl! and, Goprint, Brisbane, 1996, page 36.

3 1d, page 88.
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The Crimnal Justice Conm ssion consi dered whet her wat chhouses shoul d
be upgraded to nmeet the m nimum standards for the treatnment of
pri soners but concluded that it would be preferable to transfer
prisoners to a correctional centre within a very short tinme of their
sentence, renand or arrest, rather than to upgrade watchhouses to
deliver the | evel and range of services and facilities avail abl e at
correctional centres.

It was reconmended that section 32 of the Corrective Services Act
1988 (@ d) be anended to provide

a person sentenced to a term of inprisonment or required by

law to be detained in custody for a period shall be

transferred as soon as possible, at the convenience of the

police, to a correctional centre, but in any case shall not

be detained in a watchhouse for nore than a period of three

days after the commencenent of such sentence or period of

detention, except in the circunstances set out below*
Simlarly, those inmgration detention centres that do not neet the
m ni mumst andards for the treatnent of prisoners should only be used
for a matter of days until arrangenents can be made to transfer the
detainee to a centre with a fuller range of facilities and better
condi ti ons.

5.4 Villawood

On 26 Septenber 1997 244 people were in detention at Vill awod.® O
this total, eleven (fewer than one in 20) were boat people and t he
remai nder wer e peopl e who had overstayed their visas and unaut hori sed
arrivals who cane to Australia by plane. People are detained at
Vil | awood for periods varying from24 hours to nore than four years.
O those at Vill awood on 26 Sept enber 1997, 55 had been i n detention
for nore than si x nonths, 23 for nore than twel ve nont hs and t wel ve
for nore than three years.® Peopl e are held in Stage One for peri ods
of time varying from24 hours to nore than seven nont hs.

The Departnment has advi sed the Conmission that it ‘ has been exam ni ng
options for substantially inproving the quality of detention facilities
i n Sydney. Fundi ng of sonme $4mover two years has been provided in
the 1997 Budget for the Department to refurbish the Vill awod
i mm gration detention centre.’’

4 1d, page 42, Recommendation 4.2.

5 Resident Listing for the Vill awood i mmi gration detention centre
dated 26 September 1997, provided by the Department

6 Ten of these twelve people were detained at Port Hedl and until
August 1997.

7 Letter from Director, Compliance and Enf orcement Strategy, dat ed
30 March 1998.



Stage Two

In Stage Two people live in fam |y groups in acconmopdati on bl ocks.
Each accommodati on bl ock contains 12 flats and a comon recreation
room Each flat has two roons and a bathroom Fanilies have their own
flats and unacconpani ed fenal es and nal es share a flat with a person
of the sane sex. The accombdati on area i s surrounded by a number of
pl ayi ng fields and open space. Detainees are free to | eave their
flats and nove around t he encl osed accommodati on area. Wthin Stage
Two there are i ndoor recreational areas, grassed sports fields and
| ar ge anount s of open space. There is al so an outdoor visiting area,
school roons and wel fare, | egal and nedi cal offices.

During the Conmission’s site inspection of Stage Two i n Cct ober 1997
it found that, while the living conditions were in general run down
and ol d, they were cl ean and basi ¢ mai nt enance had been carri ed out.
The individual flats provi ded adequat e space and privacy for famlies
and unacconpani ed det ai nees. Acconmpdati on bl ocks wer e surrounded by
anpl e open space and grassed areas.

Stage One

Apart froma fewdesignated fam |y roons, accommodation in Stage One
at Villawood is dornmitory style. The nale dornmtory can sleep 50
peopl e and i s nade up of a nunmber of petitioned-off areas. There are
t hree doubl e bunks i n each of these areas. Wiile the petitions form
a di vi de bet ween groups of bunks, they do not formseparate roons.
Each petitioned-off area faces onto a common hallway inthe dormtory.
The fenmale dormtory is an entirely open room and can sleep 29
peopl e. Bat hroons are | ocated next to each of the dormtories. Detainees
are not allowed in the dormtories between 7.30am and 1. 00pm each
day, as they are closed for cleaning. Stage One al so contains two
si ck bays, two observation roons, conmon recreation roons, a dining
room a visitng area and a tarred outdoor exercise yard.

Men's dormitory,
Villawood Stage One,
October 1997.




The male and fenale dornmitories are separated by common
recreational roons. At the time of the Conm ssion's site
i nspection in Cctober 1997 the recreational areas in Stage
One consi sted of

= two tel evisionroons
= a conmon roomwi th a pinball nmachine
= atarred outside exercise yard

= two grassed areas that only opened when there are sufficient
APS of ficers on duty.

In general, the recreational areas are shared by male and femul e
det ai nees, however, fenal e detai nees al so have their own tel evision
area next to the femal e dorm tory.

Conclusions from the site inspection

During the Conmission’s site inspection of Stage One i n Cct ober 1997
it observedthat the facilities in Stage One were ol d and over cr onded.
It observed that thereis insufficient space to adequately accommodat e
t he nunber of people detained there. The nale dormitory has snall
wi ndows that let in fresh air and a snmall anount of natural |ight.
The fenal e dormitory does not have any w ndows.

Lack of facilities and space

The Commi ssion observed that the space available to detainees in
Stage One is very limted. They have few places within the centre
wher e they can go during the day and very fewrecreational or educati onal
activities in which they can participate.® Access to many areas in
Stage One is restricted. For exanple, detainees can only go to the
dining roomat set neal tines and dormtories are cl osed for cl eani ng
from7.30amto 1. 00pmeach day.

The recreational areas avail able to detainees in Stage One provi de
l'i ving space whi ch i s neither adequate nor confortable. The recreati onal
areas do not have sufficient chairs and tables to seat all the people
hel d there. The majority of the space in the exercise yard is uncover ed,
maki ng nost of the outside area unusable in the summer nonths and
during wet weather. The | ack of facilities and space observed in the
site inspection neans t hat detai nees i n Stage One may have no choi ce
but to spend nost of their tinme standing in the comobn recreation
areas wi th nothing to do.

The | arger nunber of nmen than wonen in Stage One al so neans that the
common recreational areas are dom nated by the nmal e detai nees. This
may worry sone wonen and | eave themwith [imted space within the
centre where they can feel wholly confortabl e and secure.

8 The recreational facilities available in Stage One are addressed
in Chapter 12.
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The Conmi ssion al so observed that during the day, except for neal
tinmes, Stage One is very noisy. The noiseis aresult of televisions
that are al ways on, peopl e bouncing balls in the exercise yard and
t he voi ces of around 50 people confined within a relatively snall
area. The Conmi ssion conducted interviews with detainees in an office
in Stage One. Due to the surroundi ng noi se, officers found it difficult
to hear what was bei ng said. The Conm ssion interviewed a Nigerian
worman who conpl ai ned that the noise neant that it was difficult for
her 18 nonth ol d baby to sl eep during t he day.

Movenent within the centre

The site inspection reveal ed that novenent within Stage One i s very
restricted. CGenerally, detainees can nove between the dormtory and
t he i ndoor recreational areas and the exercise yard. |In the nornings
nmovenent is restricted to the recreational areas. Apart fromthe
smal | grassed area, there are no recreational areas in Stage One
wher e det ai nees can see out si de the detention centre or have surfaces
ot her than concrete and tar under their feet. The grassed area was
| ocked during the Commission’s site inspection. The Conm ssion was
advi sed by APS staff that this area renmains | ocked nost of the tine
because there are usual |y i nsufficient APS officers on duty to supervise
it.

Complaints

The Conmi ssion received five conplaints in 1997 from det ai nees at
Vi | | awood about the conditions of detention in Stage One. O these
conpl ai nts, four have been fromdetainees livinginthe nale dormtory.
They clai mthat there is nothing for themto do in Stage One and t hat
t hey have no privacy. In his letter of conplaint tothe Conm ssion an
I raqgi detai nee stated

I coming to Australia for a protection and they trick me |ike
a dog, it is not all right this. Here now at Stage one, they
not have private roonms, no library, no system at all.
Special the Mislim persons, they get up at 4 o' clock in the
norning for a pray ... so after that | cannot sleep, | cannot
think properly and at the end they have no human rights
here.?®

The above-nenti oned N geri an wonman made a conpl ai nt to t he Conm ssi on
about the conditions in Stage One. She and her daughter were held in
Stage One fromMarch to Cctober 1997, when they were rel eased from
detention on a protectionvisa. Inawitten statenent to the Conmm ssion
she described the conditions.

9 Evidence, Compl ai nant V2, letter of compl ai nt dated 8 May 1997,
page 3.



In Stage Two [ny daughter] could play with other children,
I had ny own room where she could sleep very well in the
afternoon. In Stage One it is noisy and she can't sleep. It
is bad for ny daughter. [M/ daughter] has rough sore knees
because she has to crawl on the hard surface. Apart from
children that were here for one night and a woman with a new
born baby who was here for three nonths, there have been no
other children in Stage One.?¥

The Departnent advi sed that the conpl ai nant and her daughter were
bei ng held in Stage One due to concerns about the nother’s nental
health and al |l egati ons that she was pl anning to escape.

Information provided by the APS and the Australian Federal Police

In 1983 at the hearing of the then Human Ri ghts Conmi ssion’s i nquiry
into the observance of human rights at the Villawood | migration
Detention Centre, the Australian Federal Police, who at the time were
responsi bl e for running the centre, agreed that dormtory acconmodati on
posed sone probl ens and that single accommbdati on woul d be better.
That inquiry recomended that arrangenents be nade to afford det ai nees
access to sl eeping quarters at all times and that appropriate nmeasures
be undertaken to ensure greater privacy in sleeping areas. Those
recomrendat i ons have not been i npl enent ed.

Over crowdi ng

A detention centre is overcrowded when the nunber of people being
held there is greater than the acconmodati on capacity of the centre.
I n March 1997 a policy commenced at Vil | awood under which all detai nees
who are unsuccessful at the Refugee Review Tribunal or |mmgration
Revi ew Tri bunal are to be transferred fromStage Two to Stage One. *?
In briefings provided by APS nanagenent at Vill awood t he Conmmi ssi on
was advi sed that, since this policy began, the nunber in Stage One
has risen to over 50 people and this has created an acconmnpdati on
probl em The Conmmi ssion was told that before this policy cane into
pl ace St age One woul d hol d bet ween ten and 25 peopl e. I n Cctober 1997
t he APS advi sed that there was an over crowdi ng probl emin Stage One.
The Commi ssion was told that on sone nights in the first weeks of
CQct ober 1997 there were nore nal e det ai nees than beds. This resulted
i n det ai nees having to sl eep on mattresses on the fl oor.

1 0Evidence, Complainant V1, statement dated 15 October 1997, page 1,
paragraph 5.

1 1Evidence, letter from the Secretary of the Department dated 29 May
1997, page 5.

12This policy is addressed in more detail in Chapter 6.
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Findings and recommendations on Villawood

Wth respect to the physical conditions at Villawod Stage Two the
Conmi ssion finds

Men, wonen and children have been detained in the Villawood
Immigration Detention Centre for periods of tine ranging from
one or two days to periods in excess of three years. On 26
Sept ember 1997 twelve people held in Stage Two had been in
detention for nore than three years.

The conditions in Stage Two are in general fairly run down.
However, the facilities are clean and basic maintenance has
been carried out.

The individual flats provide adequate space and privacy for
fam lies and unacconpani ed detainees.

Accommpdati on bl ocks are surrounded by anple open space and
grassed areas.

The accommpdati on arrangements in Stage Two are adequate and
nmeet the mninmm standard for humane treatnent required by
| CCPR article 10.1.

Wth respect to the physical conditions at Villawod Stage One the
Conmi ssion finds

Men, wonen and children have been detained in Stage One for
periods of time varying from 24 hours to nmore than seven
nont hs.

The closure of the dormtories for five and a half hours during
the day combined with the inadequacy of the recreational
facilities and furniture in Stage One neans that there are no
pl aces where a detainee can find privacy, read or relax during
a large part of the day.

The current sleeping arrangements in dormtories do not provide
for the privacy of detainees. The infringement of privacy
caused by the cranped conditions and the dormitory accommobdation
cannot be justified as necessary either for the containment of
the detainees or for the mmintenance of order in the centre.®
Therefore, the interference with detainees’ privacy is arbitrary
contrary to ICCPR article 17 and CROC article 16 and breaches
human rights under the HRECC Act.

Due to the policy of transferring unsuccessful applicants at
the Refugee Review Tribunal and Immigration Review Tribunal
from Stage Two to Stage One, conditions in Stage One are
currently overcrowded. Stage One does not have the space to
acconmpdat e adequately its current detainee population of over
50 people. These cranped conditions are in breach of |CCPR
article 10.1 and of hunman rights under the HRECC Act.

13While interference with privacy is permitted by |CCPR article 17,

t hat interference must not be arbitrary in the sense of being
unreasonable in the particular circumstances or contrary to the
provisions, ai ms and objectives of the Covenant: Human Ri ght's

Commi ttee, Gener al Comment No. 16 (1988), paragraph 4.
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Accommodat i ng nmal e det ai nees on the floor in Stage One i s not
adequate and does not constitute the provision of adequate
beddi ng. Thi s practice does not neet the requirenents of Standard
MnimumRule 19 and is in breach of ICCPR article 10.1 and of
human ri ghts under the HRECC Act.

The wi ndows in the nal e dormtory provide insufficient natural
light and ventilation. The fenal e dornitory does not have any
wi ndows. These conditions do not satisfy the requirenents of
Standard M nimumRul e 11(a) and are in breach of ICCPRarticle
10.1 and of hunman rights under the HRECC Act.

The conditions in Stage One are only nmarginally better than
those found in police watchhouses i n Queensl and where peopl e
stay for very short periods. The standard of the facilities and
condi tions do not neet the mninmumrequirenments for prisons
and adm ni strative detention centres.

The facilities and conditions in Stage One are i nadequate for
t he detention of adults for any period in excess of seven days.
The general conditions in Stage One breach ICCPR article 10.1
and human rights under the HRECC Act. The i nadequacy of the
facilities is of particular concern given the periods of tine
peopl e may spend i n Stage One.

Chi | dren and wonen shoul d not be detained at all in Stage One.
The detention of childrenin Stage One is in breach of articles
27.3 and 37 of CROC and of human rights under the HREOC Act.

The Commission recommends

R5.1

R5.2

R5.3

R5.4

R5.5

The Departnment shoul d cease using Stage One at Vil l awood for
the | ong-termdet enti on of unaut horised arrivals.

Wonen and children should not be held in Stage One for any
period of tine.

St age One shoul d be used only for the short termdetention of
men awaiting transfer to either Stage Two or an inmmgration
detention centre other than Perth. These detai nees shoul d be
transferred as soon as possible and in any event before the
expiry of seven days’ detention.

The deci sion to detain a person in Stage One shoul d be revi ened
every 48 hours.

The nunber of adult detainees held in Stage One should be
reduced to no nore than 25 to avoid overcrowding.
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R5.6 The Departnment should fund the refurbishnent of Stage One and

* afford detainees access to sleeping quarters at all
tinmes, as recommended by the Human Rights Commission in
1983

* provide sufficient chairs to allow all detainees a
place to sit in the recreational areas

* open the grassed areas to detainees from 6.00am to
9. 00pm each day

* jinstall adequate shade provision in outside recreational
areas so that they can be used in the sumrer nonths

* make provisions for greater privacy for detai nees sl eeping
in dormitories, perhaps including the construction of
private separate roonms to sleep no more than four
det ai nees.

5.5 Perth

On 8 August 1997 no boat people were being held at the Perth Inmgration
Detention Centre. O the 22 detainees, 91 per cent had been held at
the Perth centre for nore than a nonth and 23 per cent had been held
for nore than six nonths. Three people had been detained at Perth for
nore than eight nonths.? The Comm ssion received a conplaint on
behal f of a detainee who was held at the Perth centre for a period of
nore than four vyears.?®

In a response to a conplaint from a detainee at the Perth centre the
Departnment advised that for persons who enter Australia in an
unaut hori sed manner and seek to engage Australia's protection
obligations, the average period of time in detention at Perth is in
the range of nine to twelve nonths, although |onger periods of stay
are not wuncommon.

Overview of conditions

The Perth Immigration Detention Centre is a purpose-built detention
centre. It is made of brick and is air-conditioned throughout.
Accommodation is dormtory style. There are separate dormtories for
nmal es and femal es. The female dormitory contains five bunks, a bathroom
washing machine, fridge, tea and coffee nmaking facilities, a |ounge
and a television. The door of the female dormitory is kept |ocked
from the outside and detainees have to call an APS officer through
the intercom system if they want to leave the room The female
dormitory is separate from the main detainee population and facilities
in the centre.

14List of detainees at Perth |IDC dated 8 August 1997, provided by the
Department .

1 5Compl ai nant P2, letter of compl ai nt dated 16 February 1996.

1 6Evidence, letter from the Secretary of the Department dated 26
November 1997, page 4, in response to a complaint by Complainant
P3.
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There are four male dormtories. Two dormtories sleep ei ght peopl e,
the renmmi ning two sl eep six and ten each. Detai nees are allocated to
dormitories on the basis of ethnic background and religion. Each
det ai nee has his own | ocker in the dormtories.

Men’s dormitory,
Perth detention centre,
May 1997.

The centre al so contains an adm ni strati on area and control room an
observation room a nedical room a visiting room a diningroomand
recreation areas. The recreation areas are

= arecreationroomcontaining atable tennis table and a
t el evi si on

= a second recreationroomwith a tel evision

= an internal concrete exercise yard whi ch has a basket bal |
court and exercise equi pnent, surrounded by a 20 foot
brick wal |l topped with barbed wire.

The main recreational facilities are shared by both sexes. Fenal e
det ai nees can al so use the centre car park as an exerci se yard. The
centre uses closed circuit cameras to nonitor the recreation areas,
the visitors’ room the dining roomand t he foyer area.
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Conclusions from the Commission’s site inspections

The Human R ghts Conmi ssioner visited the Perth I mm gration Detention
Centre on 20 February 1997 and staff assisting the Comm ssioner
visited on 26 May 1997. During these visits, the Conm ssion observed
that the facilities were slightly worn and the recreational areas
were run down. I n general, the centre was cl ean and basi ¢ mai nt enance
had been carried out. It was appropriately heated. The walls and
ceiling of the nale dormtories had been defaced by detai nees and
needed t o be pai nted. Florescent tubes provided the main lightingin
the centre. The dormtories received small amounts of natural |ight.

Lack of facilities and space

As at Villawood t he space avail abl e for detainees within the Perth
centreis veryrestricted. Wiile use of the dining areais restricted
to meal tinmes, detainees have unrestricted access to the dormtories.
The Conmi ssi on observed that there were insufficient recreational
activities and space avail able for detainees. For exanple, one
recreati on roomcontai ned an ol d tel evision set, an enpty book case
and a fewchairs. The i ndoor recreation roons do not provide sufficient
seating for the peopl e detained there nor do t hey provide tabl es at
whi ch detainees could sit to read, wite or participate in other
activities. The najority of the outside exercise yard was not covered,
maki ng this area very unpl easant to use in the hot sumrer nonths or
when it is raining. There are no grassed recreation areas.

The Conmi ssion al so observed that both recreation roons were very
noi sy due to loud television sets and the use of the table tennis
tabl e.

Movenent within the centre

Ceneral ly, detainees are free to nove between the dormtories and the
recreati onal areas. Recreation and kitchen facilities are cl osed and
detainees are locked in their dormtories at 10.30pm each ni ght.
Dormitories are unl ocked at 7. 00ami n t he norni ng. Between 7. 00amand
10. 30pmdet ai nees have freedomof nmovenent within the recreation and
dormtory areas.

Greater restrictions are placed on the novenent of fenal e det ai nees
withinthe centre. As outlined above, the door to the female dormtory
i s al ways kept | ocked fromthe outside. Fenal e det ai nees nust call
for an officer if they want to | eave the roomand go to one of the
recreational areas. At the time of the Commi ssion’s site inspection
no wonen were being held at this centre. The fermal e dornitory was
bei ng used by a man about to be renoved fromAustrali a.

17The recreation facilities at this <centre are addressed in Chapter
12.



Privacy

Det ai nees at the Perth centre have very little privacy. Accomodati on
isdormtory style and all recreation and comon areas are kept under
surveillance by closed circuit television. Additionally, the male
shower s are conmunal .

Complaints

The Conmi ssion has received six conplaints fromor on behal f of
detai nees at the Perth Immgration Detention Centre. The |l etter of
conpl ai nt on behal f of a detai nee fromthe Peopl e’ s Republic of China
who had been held at the Perth centre fromAugust 1992 to Novenber
1997, a period of nore than five years, stated

The long term jailing has made [hin] nad sonetines. Once he
used a stick to break nmany window glass in the detention
centre.®

A detai nee fromLi beria wote to the Comm ssion to conpl ain about his
detention at Perth from22 April 1996 to 26 May 1997. He descri bed
the centre as a gaol and asked for the assistance of the Conmi ssion
i ndi cati ng he cont enpl at ed sui ci de by hangi ng. *°

An 18 year old Iraqgi detainee al so made a conplaint. He was critical
of the use of surveillance caneras and that there is no park to sit
in. He al so stated that the timng of neals and the turning of f of
I ights do not acconmodat e Musl i mprayer tinmes.? The issues relating
to religious observance are addressed i n Chapter 13.

Findings and recommendations on Perth immigration detention centre

Wth respect to the physical conditions at the Perth centre the
Comm ssi on finds

n Men and wonen are detained at the Perth centre for periods
varying from24 hours to nore than four years. | n August 1997
23 per cent of detai nees had been held there for nore t han six

nont hs.
n Children and fam lies are not detai ned at the Perth centre.
n The Perth centre can accommpdat e four wonen and 40 nen.
1 8Evidence, Compl ai nant P2, letter of compl ai nt dated 16 February

1996, page 2, paragraph 3.
1 9Evidence, Compl ai nant P3, letter of complaint dated 15 May 1997.

2 0Evidence, Compl ai nant P1, letter of <complaint dated 16 June 1997.
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n The sl eepi ng arrangenents and surveill ance caneras interfere
with the privacy of detainees. The infringenent of privacy
caused by the dormitory accommodati on cannot be justified as
necessary either for the contai nment of the detainees or for
the nmmintenance of order in the centre. Therefore, the
interference with detainees’ privacy is arbitrary contrary to
I CCPR article 17 and breaches human ri ghts under t he HRECC Act .

n The windows in the male and female dormitories provide
i nsufficient natural Iight and ventil ation. These conditions
do not nmeet the requirenents of Standard M nimumRul e 11(a) and
are in breach of ICCPRarticle 10.1 and human ri ghts under the

HREQC Act .

n Locki ng people in dormtories during the day represents a
| evel of security whichis unnecessarily high for admnistrative
det enti on.

n The conditions in the Perth centre are slightly better than

t hose found i n police wat chhouses i n Queensl and. However, the
standard of the facilities and conditions do not neet the
m ni mumrequi rements for prisons and adm ni strative detention
centres.

n The facilities and conditions inthe Perth centre are i nadequat e
for the detention of adults for any period of tine in excess of
seven days. The general conditions breach |CCPR article 10.1
and human rights under the HRECC Act. The i nadequacy of the
facilities is of particular concern given the periods of tine
peopl e are spending in this centre.

The Commission recommends

R5.7 The Perth I mmi gration Detention Centre shoul d be used only for
the short-term detention of people awaiting transfer to an
i mm gration detention centre other than Stage One at Vil | awood.
The Departnment shoul d cease using this centre for the | ong-
termdetention of unauthorised arrivals. Adult detai nees should
not be held in the Perth centre for nore t han seven days.

R5.8 The decisionto detain a personinthe Perth centre should be
revi ened every 48 hours.

R5.9 As at present, children and famlies should not be detained in
the Perth I nmigration Detention Centre.

R5.10 Fenml e det ai nees shoul d not be held at the Perth I mmigration
Detention Centre for any period of tine due to the gender
i mbal ance i n det ai nee nunbers and the nature of the conditions
for fenal e det ai nees.

I



R5.11 The Department shoul d refurbish the Perth | mm gration Detention
Centre and

* provide sufficient chairs and tables to allow all
detainees a place to sit inthe recreation areas

* install adequate shade provisionin open-air recreational
areas so that they can be used i n the sunmer nonths

* examne the availability of outdoor recreational
facilities, such as park | and, near the Perth centre
and make arrangenents for the regular use of these
areas by det ai nees

* make provisions for greater privacy for detai nees sl eeping
indormtories, perhaps includingthe construction of
separate roons to sl eep no nore than four detai nees.

5.6 Port Hedland

On 5 May 1997, 213 people were in detention at the Port Hedl and
I mmigration Detention Centre. All of these detai nees were boat peopl e.
O thistotal, 156 were nmal es and 57 femal es; 38 were children. One
hundred and forty-three of these peopl e had been detai ned for nore
than si x nonths; 91 for nore than one year; 84 for nore than two years
and 16 for nore than three years.?

Fifteen people fromthe ‘Labrador’ were held in detention at Port
Hedl and for al nost five years from25 August 1992 until 14 July 1997,
when they were renoved fromAustralia to the People’' s Republic of
Chi na.

Overview of conditions

The Port Hedl and centre is | ocated on part of the former BHP single
men’s quarters. It is made up of a nunber of two storey concrete
bui |l dings with air-conditioning and cycl one protection.

The centre has nine accomopdation bl ocks. People are housed in
accomuodat i on bl ocks on the basis of their ethnic origin and the boat
on which they arrived. Fam |y groups are all ocated t heir own bedroons
and unacconpani ed peopl e share roons wi th ot her detai nees of t he sane
sex. Each bedroomhas between two and si x beds. Every accomuodati on
bl ock has two sets of toilets and bathroons and a conmon room
Det ai nees are abl e to choose where they want to sl eep. Once a week
APS of ficers record where peopl e are sl eepi ng. Three accommobdati on
bl ocks are separated by i nternal fences fromthe rest of the detention
centre: blocks E, | and J.

21 List of Residents for the Port Headland Reception and Processing
Centre dated 5 May 1997, provided by the Department.
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In addition, the Port Hedl and centre has a large air-conditioned
kitchen and dining area, adm nistrative offices, school roons, an
outdoor visiting area and a nunber of small buildings, such as
| aundri es and st oreroons.

The fol |l owi ng tabl e gi ves sone i ndication of the fluctuationin the
det ai nee popul ati on at Port Hedl and.

Table 5.1 Port Hedland detainee population fluctuations

Date Number Date Number

1 Jan 1992 443 30 June 1992 422

1 Jan 1993 413 30 June 1993 297

1 Jan 1994 337 30 June 1994 208

1 Jan 1995 869 30 June 1995 858

1 Jan 1996 363 30 June 1996 315

1 Jan 1997 318 30 June 1997 326

1 Jan 1998 44

21Source:lnformation provided by the Department in a facsimle from

the Director, Compliance and Enforcement Strategy, dated 9 April
1998.

In May 1997 nmjor refurbishnments were being carried out on four
accomuodati on bl ocks. A new accommuodati on area was al so being built.
The new accommodati on bl ocks will house up to 160 detainees. $11
m | 1ion have been provi ded by the federal governnent to pay for the
ref urbi shment, due for conpl eti on by Novenber 1998.

The renovat ed accommopdati on bl ocks consi st of both fam |y roons and
smal l er roons to acconmpdat e unacconpani ed detai nees. The famly
rooms sl eep a maxi numof si x peopl e. Each acconmopdati on bl ock wi ||
i ncl ude a supplies cupboard and a common room Every comon roomwi | |
have a tel evision, sink, fridge, tabl es and chairs and shel vi ng.

Det ai nees living in blocks other than E, | and J are abl e t o nove out
of their accommodati on bl ocks and i nto the mai n conpound 24 hours a
day. There are no | ocks on any doors. Detai nees are not | ocked i nsi de
their roons or the accommodati on bl ocks for any periods of time. In
1995 a nunber of internal fences were installed around each of the
acconmodat i on bl ocks. I n general, these internal fences remi n open
and are only closed when there is a major security incident. The
gat es bet ween t he nmai n conpound and the adm ni strati on area are kept
| ocked. |f detai nees want to see the centre nanager, wel fare officer
or the nmedical staff who are located in the adm nistration area, they
nmust report to the APS of ficer at the gate.
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E, | and J blocks are surrounded by wire fencing. The gates which
separate them from the rest of the centre are kept |ocked. These
bl ocks are used for new arrivals, people who are going to be renoved
from Australia and people who have been involved in a security
incident or are in conflict with other people in the centre. The
rooms in J block are smaller than those in other accomodation
bl ocks.

At the tine of the Commission’s visit in May 1997, E block was being
renovated and was not in use. J block also was not being used. The
Commi ssion inspected E block and noticed that the w ndows on the
bottom floor facing the admi nistration block had been painted out.
During the Conmission’s visit, ten people were living downstairs in
I block, five people from the ‘Gevillea’ who were in conflict with
others from their boat and five nen from North Africa.

Conclusions from the site inspection

The accommpdati on areas where detainees were living were clearly
quite old. The toilet and bathroom areas observed by the Conm ssion
were stained and encrusted with dirt.

In general, the accommopdation areas were adequate for the fanilies
and unacconpani ed people living in them However, the Conm ssion saw
some bedroonms that were quite crowded. It was also observed that

detainees were only provided with single beds. This bedding conbined
with the cranped nature of sonme of the accomopdation would make it

difficult for couples to obtain sufficient privacy for their personal

relationships.

The refurbi shed accommbdation areas will inprove the living conditions
of the bedroons and shoul d enhance the privacy avail able to detainees.
It is noted that all the new bedding is nmade up of single beds
arranged in double bunks.

In May 1997 all detainees, apart from those living in | block, were
free to cone and go from their accommodation blocks into the main
conmpound. They had access to sufficient open space. The nmain detainee
popul ation were neither locked in their rooms nor in the accommodation
bl ocks.

Managenent at the centre gives detainees responsibility for cleaning
the accomopdation blocks. It allows people to nbve rooms or create
partitions within roons to accommodate the needs of famly groups and
reflect the changing nature of relationships. These arrangenents are
wel come as they give detainees sone control over their daily lives
and personal relationships.

Peopl e detained in blocks E, | and J have their freedom of novenent
restricted to the small area circunscribed by the internal fences.
The conditions in these areas and reconmendations relating to the use
of these areas are covered in Chapter 7.



Complaints

Most of the conplaints received by the Comm ssion from people in
detention at Port Hedl and have related to the | ong periods of tinme
they have spent in detention, difficulties in obtaining access to
| egal advi ce and use of force by APS officers. In general, conplai nants
and det ai nees to whomthe Commi ssi on spoke seened rel ati vely happy
wi th the general conditions of detention. What t hey were nost concerned
about was the nonths, and i n sonme cases nany years, they had spent
wi thin the confines of the detention centre.

A conpl ai nant fromthe ‘ Vagabond’ who had been in inmmigration detention
since July 1994 stated

Unlimted tine of the inprisonnent and other problens make

us feel like we are dangerous crimnals. Luckily, we are
not. The nore we are staying, the nore our spirit is going
to be worse seriously. At last nmy friend .... who join to buy

an electronic dictionary with ne, comitted suicide by
taking tablets on 13 My 1997. Luckily he was rescued on
ti me.?

Thi s conpl ai nant al so expressed concern about being confined to the
detention centre and the internal fences.

W are not provided to take excursion normally. Inside the
canp, fences are everywhere [so] that we cannot go back and
forth confortably. In Galang canp [Indonesia] | had been on
the beach every Sunday and public holiday for the whole day
without police watching. ®

The Conmi ssi on has received three conpl ai nts about the conditions in
t he separ at ed acconmodat i on bl ocks. Conpl ai nants have al | eged t hat,
apart froma few short breaks a day, they were | ocked inside the
accomudati on bl ock and restrictions were placed ontheir ability to
comuni cate wi th the outside world. For exanpl e, they clai mthey were
not all owed to watch tel evision, read newspapers, listentothe radio
or make contact with people outside the detention centre. These
al l egations are detailed in Chapter 7.

2 2Evidence, Compl ai nant PH7, letter of complaint dated 15 May 1997,
page 2, paragraph 9.

2 3Evidence, Compl ai nant PH7, letter of complaint dated 15 May 1997,
page 1, paragraph 2.



Findings and recommendations on Port Hedland

Wth respect to the physical conditions at Port Hedl and t he Conm ssi on

finds

Men, wonen and chil dren have been detained i n the Port Hedl and
i mmgration detention centre for periods that vary froml ess
than a nonth to nore than five years. As at 5 May 1997 there
wer e 16 peopl e who had been detai ned for nore than three years.

The accommodati on areas i n use are ol d and i n need of renovati on.

The sl eeping quarters are slightly crowded and do not provide
adequate space and privacy for famlies and unacconpani ed
det ai nees. The new accommodat i on bl ocks shoul d hel p t o address
t hese i ssues.

Accomodati on bl ocks in the main conpound are surrounded by
open space and grassed ar eas.

Detainees in E, | and J bl ocks have greater restrictions placed
on their freedomof novenent than detai nees el sewhere in the
centre.

The internal fences restrict the ability of detai nees to nove
freely around the detention centre - in particular to and from
t he admi ni stration area.

The accommodati on arrangenents i n the mai n accomodat i on bl ocks
are adequat e and neet the m ni numstandard for hunmane treat nent
required by ICCPR article 10.1 and t he HRECC Act.

The Commission recommends

R5.12

R5.13

R5.14

R5.15

24The

Al'l the gates between t he mai n conpound and t he adm ni stration
area shoul d general ly be | eft open, all owi ng detai nees to nove
freely around centre.

There shoul d be an i ndependent revi ew, perhaps conducted by
the Australian Federal Police, into whether the system of
internal fencingis still required at the centre. The revi ew
shoul d gi ve considerationto, firstly, the security objectives
achi eved by the fences and, secondly, whether the restrictions
pl aced on detai nees’ freedom of novenent are justified by
t hese security objectives.

Det ai nees shoul d be provi ded with access to the beach at | east
once a week.? A pilot programshoul d be begun to al |l ow | ong-
termdetai nees and fam |ies to have unsupervi sed access to the
beach on a regul ar basis.

| ncr eased shade shoul d be provided i n the outside areas, creating
nor e spaces t hat det ai nees can use during the day.

beach is around 350 metres from the <centre.



6 Security

6.1 Authority

Until the end of 1997, the Australian Protective Service (APS) was
the custodial service provider in all immigration detention centres.
The APS was also responsible for the managenent of services such as
education, nedical and welfare to detainees. These responsibilities
will now lie with a private service provider, Australasian Correctional
Services Pty Ltd (ACS). Wile the detention service provider bears
responsibility for the provision of these services in the first
instance, the Departnment retains a duty of care to asylum seekers
held in its centres.

The custodial service includes the mmnagement of security issues
such as surveillance, the use of force, the authority to hold detainees
in observation roonms and procedures for transferring detainees to
State prisons. The Port Hedland and Perth Station Instructions®' set
out the broad custodial responsibilities of the APS as

B exercising custody over residents in the least restrictive
manner possible

B ensuring conditions of custody are just and humane by
creating and nmintai ning conditions under which the rights
of individuals are safeguarded, except those which nust
necessarily be denied as a result of custody

B providing appropriate services for residents and their
fam lies to counter as far as possible any damaging
effects of custody

B providing physical conditions for residents and their
famlies to counter as far as possible any damaging
effects of custody

B maintaining security of the detention centre and reporting
every matter which may jeopardise the security and
operation of the centre and the welfare of detainees and

B providing advice on the devel opnent and operation of the
detention centre.

The Station Instructions at Villawood defined the role of the APS as
providing a custodial service in line with the Mgration Series
Instructions and the Menorandum of Understandi ng between the Departnment
and the APS.

Departnental staff and detention service providers have a very difficult
job to perform The centres hold nen, wonen and children from diverse
ethnic and cultural backgrounds and a variety of nental health,
personal ity profiles and recent experiences, including torture and
trauma in some cases. They are admnistrative detention centres and
not correctional facilities. The service provider nmnust balance the
need to provide humane conditions of detention to this broad cross-
section of people with the requirement to nmaintain security within
the centre.

1 For a description of Station Instructions, see Chapter 9, footnote
1.
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Table 6.1 Security incidents logged a Port Hedland

October 1991 to Noverber 1995
Incident type Number logged
Major disturbance 11
Escape, attempted escape or perimeter breach 111
Suicide attempts 11
Demonstrations 17
Other 261
Tota 411
Source: Australian Nat i onal Audi t Of fice The Management of Boat
Peopl e Audi tor- Gener al Repor t No. 32, Canberra, 1998, pages 41-43,

An expert conmm ttee convened by the Departnent |late in 1994 to report
on security at Port Hedl and found

the boredom and nonotony of life in the [centre] has the
potential to be the catalyst for problenms anmobngst or wth
residents. Residents are considered to have far too nuch
unproductive time in which to ponder, speculate and react to
rumours as to their fate.?

Wi | e addi ti onal progranms were introduced the Audit Ofice found in
1998 that ‘nore could be done to reduce “unproductive tinme”. This
could lead to reduced stress and |i kel i hood of major incidents, and
hence | ower guardi ng costs.’?

To assist APS officers to adjust to the unique circunstances of
i mm gration detention centres sone training was provided in cross-
cul tural issues, counselling, conflict resolution and comuni cati ons
skills. Several detainees at Port Hedl and made positive comrents
about APS officers intheir statements to the Comm ssion during both
site inspections. However, the Conm ssion has al so recei ved several
conpl ai nts about security practices including surveillance, the use
of unreasonable force and the practice of isolating detainees in
observation roons.

2 Quoted by Australian National Audi t Office The Management of Boat
Peopl e Auditor-General Report No. 32, Canberra, 1988, page 47.

3 1d, page 48.



I n di scussions with the Comm ssion in May 1997, the APS officer in
charge at Port Hedl and reported that the main problens with staff
were with the ‘fly-ins’ who are relied on to suppl enent the snall
| ocal pool of labour. Fly-ins are attracted by the good salary
of fered for short-termdepl oynent to the centre. He reported that he
had had to renmove fly-ins fromduties for inappropriate behaviour
bot h during work and after hours.

The private service provi der Austral asi an Correcti onal Services assuned
responsibility for the centres in |ate 1997. The experience of the
APS shoul d affect the ways i n which t he ACS now appr oaches t he task.

6.2 Physical layout

The Port Hedl and centre is surrounded by a high wire fence topped
wi t h barbed wi re. Sone surveill ance caneras operate on the perineter
fences. Since its conm ssioning as an i mmgration detention centre,
security has been increased. In 1995 a nunber of internal fences
topped with razor wire were install ed which, when the gates are shut,
fence of f each acconmpdati on bl ock. I n addition, double and triple
fences covered in hessian have been erected around parts of the
centre preventing visual contact between detai nees and nenbers of
the community.

At the Perth centre detainees are kept | ocked within the confines of
t he purpose-built detention centre, which includes an exerci se yard,
encl osed by a brick fence topped with barbed wire. The centre is
nmoni t ored by cl osed circuit cameras.

4
Bl

Exercise yard,
Perth detention centre,
May 1997.
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Stage One at Vill awood has a physical layout sinmlar to that of the
Perth centre. Detainees’ freedomof nmovenent is restricted to the
purpose built brick detention centre and the exercise yard whichis
attached. Both areas are nonitored by cl osed circuit caneras.

Stage Two is alowsecurity facility. The entire area i s encl osed by
a double wire fence which is 4 netres high and topped w th barbed
wire. The inner fence is nonitored by sensors which are sensitiveto
nmovenent. I nternal fences separate the accomobdati on area fromthe
visiting and admi ni stration areas.

6.3 Surveillance

Al'l of the centres use the followi ng fornms of surveillance
= closed circuit cameras
= body and roomsearches
m searching incomng mail for unauthorised articles

m 24-hour foot patrols of the grounds and accommobdati on
bl ocks.

The use of closed circuit caneras is kept to a mninmumat the Port

Hedl and facility. The APS of fi cer in charge advi sed the Conm ssionin
May 1997 t hat additional closed circuit caneras woul d be install ed as
part of an upgrade. Stage One at Villawood is nonitored by nine
closed circuit tel evision canmeras which are | ocated i n the garage,

the admnistration area, the main entry gate, the dining roonvisiting
area, the nale dormtory, the femal e cormon roomand on t he ext ernal

fence. Aosedcircuit cameras nonitor the visiting area, the recreation
areas, the dining roomand the major hallway in the Perth centre. The
M gration Series Instructions do not provi de gui delines on surveill ance.

However, the Port Hedl and and Perth Station Instructions provide
specific directions on various fornms of surveillance includi ng room
searches and body searches.

Room searches

The Port Hedl and and Perth Station I nstructions provide

= The searching of a detainee’s sl eeping quarters or personal
itens is to be conducted by two of ficers. Were possible
t he detai nee or a representative of the detaineeis to be
present during the search.

= Wiere any unaut horised article is found during t he search,
the articleis to be confiscated and the matter reported.



The Instructions state that searches are not for the purpose of
har assi ng, agitating or punishing the detai nee but for di scovering
and preventing any itempotentially detrinmental to the general safety,
security and wel fare of the centre. During site inspections of the
Perth and Port Hedl and centres in May 1997, Comm ssion officers were
shown nuner ous exanpl es of ingeniously crafted weapons and m ssil es
confi scated fromdet ai nees during roomsearches.

confiscated from detainees’
rooms, Port Hedland detention centre,
30 May 1997.

In aresponse to an i ndividual conplaint the Departnent advi sed t hat
roomsearches at Port Hedl and are conducted for the foll owi ng reasons.

Searches are conducted when it is considered, on reasonable
grounds, that it is necessary to do so to ascertain whether
there is a concealed weapon which may be used to inflict
bodily harm or assist the person to escape from custody.
The object of naking searches is not to harass or punish the
residents - it is to discover and prevent any item
potentially detrinental to the general safety, security and
wel fare of the Centre.*

The substance of conplaints to the Comm ssionwere not inrelationto
confi scati ng goods but rather conducti ng roomsearches | ate at ni ght
and in the early hours of the norning, the noi se made by APS duri ng
their night patrols and roomsearches and the state of disarray in
whi ch roons nay be | eft after searches. During the 1996 site i nspection
detai nees fromthe ‘ Quokka', ‘Labrador’ and ‘Wnbat’' advised the
Commi ssion that APS officers search roons at any tinme of the night
and day and | eave roonms i n a ness. These det ai nees stated that nost
of the APS are good but at night they walk down the corridors
speaki ng | oudl y and nmake a | ot of noi se.

4 Evidence, letter from the Secretary of the Department dated 26
November 1997, page 4, in response to a complaint by Complainant
PHG6 .

89



Wen this was raised with the APS officer in charge in My 1997, the
Conmmi ssion was advised that this was no longer a problem as APS
of ficers have been instructed to be considerate of the fact that
waki ng children repeatedly through the night is extremely disruptive
to the many fanilies detained at the centre. The Conm ssion was also
told by the officer in charge that late night room searches were no
| onger occurring. Contrary to what detainees told the Commi ssion, he
insisted that room searches are only conducted during the day. A
conplainant from the ‘Gevillea’ told the Conmission in My 1997

Wien the APS search our roonms they like to come in the night
not at day when we are awake. The last tine they cane at
11. 00pm when we were asleep and brought dirt and sand into
our roons on their boots. They stood on ny bed.®

One practice cited by detainees as particularly intimdating is the
hourly surveillance of roons undertaken by APS officers day and night
during the initial period of segregation. There is no warning given
for ‘room checks’ and many detainees conplained that this total |[ack
of privacy was very distressing. Detainees from the ‘Ml aleuca’
group who were isolated for several weeks described this practice as
‘psychol ogical torture’.

we were |locked in and the APS cane in each hour once every
hour to check up on us during the night. A nunber of us did
not sleep. It was particularly difficult for the wonen wth
nmen conming into their roons every hour. They said that this
was for our own safety but we could not inagine what these
safety issues were.®

In May 1997 centre nmanagenent at Port Hedl and advised the Commission
that the intensive surveillance, while not pleasant, was necessary
to ensure the safety of detainees during a time when feelings of
vul nerability were likely to be greatest. In particular, the centre
manager said the unpredictability of how detainees will respond to
bei ng detained denands additional attention by custodial officers.

The Conmi ssion received a conplaint about an incident at Port Hedl and
on 22 Decenber 1996 in which a detainee reacted violently to the
invasion of his privacy at 6.30am by two APS officers conducting a
room allocation check.” Additional APS officers were called, several
sustaining mnor injuries from the violent struggle that ensued. The
detainee received a bloodied nose during the incident and was taken
to an observation room The incident was investigated by the Australian
Federal Police (AFP) in the course of the investigation of alleged
APS brutality earlier in Decenber 1996.

5 Evidence, Compl ai nant PH6, statement dated 1 June 1997, page 2,
paragraph 3.

6 Evidence, Complainants PH13, PH14 and PH15, record of interview of
31 May 1997, page 2, paragraph 1.

7 Evidence, Compl ai nant PH54, letter of compl aint dated 23 December
1996.
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The AFP investigation found that, while security checks are required
on a random basis at the Port Hedland centre it was claimed that on
this occasion the APS officers involved showed little regard for
personal privacy or cultural difference. The AFP recomended a review
of the timng of room searches, especially in relation to searches in
the early hours of the norning.?

Body searches

Body searches are conducted on induction. They have also been the
source of conplaints to the Comm ssion. The Port Hedland Station
Instructions state

B On induction a detainee is to be (pat down) searched in
the presence of two officers. No resident is to be searched
in the presence of another detainee. Wen body cavities
require exam nation, that exam nation is to be carried
out by a Medical Oficer. Cavity searches will only be
approved by the DIMA Centre Manager.

B |f under the age of ten (10) years, [children] are to be
searched by female officers (and only if absolutely
necessary), and in the presence of the parent(s) or
person acconpanying the child, unless the parent or that
person refuses to be present.

A group of Iragi detainees at Port Hedland told the Conm ssion that
soon after their boat was apprehended they were searched and required
to renove their clothing. Cearly referring to ‘inmgration officers
and APS these detainess alleged

They took us to a big hall. They searched us carefully and
we had to take our underwear off and in the bathroom we had
to take off all our clothes. Wen we were naked they did not
touch us ... [W were nade to undress] wthout our
perm ssion. This was enbarrassing for us. It is against our
religious conmandnent to appear naked in front of others ...
being naked in front of each other is not allowed by our
religion.?®

The Departnment denies that departnental or APS officers could have
conducted such a search and has advised the Conmission that this nust
have been done, if at all, by the Australian Custons Service which
has wide ranging search powers under its own |egislation.?

8 Evidence, Australian Feder al Police, I nvestigation into complaints
at the i mmi gration reception and processing centre, Port Hedl and,
July 1997.

9 Evidence, Complainants PH13, PH14 and PH15, record of interview of
31 May 1997, page 1, paragraph 2.

10Letter from W J Farmer, Secretary of the Department, dated 27 March
1998, page 2.
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In another conplaint, a detainee from the ‘Pheasant’ described how,
on being returned to the Port Hedland centre from hospital after
receiving treatment for a suicide attenpt, she was taken to an
observation room and

searched by two female officers ... | had to take all ny
clothes off including ny underwear for the search.

The nedical records state that the woman’s clothes were searched by
APS officers when she returned from the hospital. Nowhere do the
records document that this wonen was strip-searched. The Departnent
advised the Commission that ‘it is clear from all the evidence that
[this wonman] renoved her own clothes’ and that neither departnental
officers nor APS staff have ever strip-searched detainees.® In a
later incident, described below, this conplainant was apprehended
with two pieces of fruit and, becom ng upset, renoved her clothes.
The Conmission could not agree that in the earlier incident just
described the evidence points in the same direction. In fact, there
is no evidence on the point other than the conplainant’s allegation.

6.4 The use of force

The Mgration Series Instructions on general detention procedures
authorise the use of limted force in the managenent of inmgration
detention.

B The definition of the term “detain” in s5(1) of the
M gration Act permits officers to take such action and
use such force as is reasonably necessary to take a
person into or to keep a person in immgration detention.
Oficers also have the common law right to use reasonable
force to protect thenselves.

B Wiile use of force is permissible in self defence and the
defence of others, officers should be aware that the use
of greater force than necessary to secure and restrain a
detainee may anount to an assault.

The Instructions also provide strict principles governing the use of
physical restraints such as hand and leg cuffs. The key guiding
principle is that

B handcuffs represent a use of force in securing and
restraining a detainee. Therefore, they nust only be
used if the person handcuffed had conducted him or herself
or his or her deneanour was such to suggest that he or
she would be likely to escape, injure or interfere with
persons or property or that he or she threatened viol ence.
If a person is unreasonably handcuffed then he

1 1Evidence, Compl ai nant PHS5, statement dated 1 June 1997, page 3,
paragraph 3.

12Letter from M W J Farmer, Secretary of the Department, dated 27
March 1998, page 2.
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or she is entitled at common law to bring an action to
recover damages for the indignity and the detention of
him or her may be ruled to be unlawful.

In addition, the Instructions for dealingwith children state

= under no circunstances are [children] to be held in
handcuffs or any other form of nechanical restraint.

Det ai nees at Port Hedl and, Perth and Vil | awood have conpl ai ned to t he
Commi ssi on about the way they have been physically handl ed by APS
of ficers including conplaints alleging physical assaults by APS
of ficers.

Unreasonable force

Restraint of a woman reacting violently

In a conplaint to the Comm ssion a Port Hedl and detai nee fromthe
‘ Pheasant’ al | eged t he use of unreasonabl e force agai nst her by APS
of ficers when she | eft the ness with an extra piece of fruit.

At the time | asked for an interpreter so | could explain
that | had been given the fruit. As there was no interpreter
I thought that [their hand gestures to say no] were naking
a joke of me. | had a glass in one hand and nmy fruit in the
other. Suddenly the two female APS officers attacked me from
behind and got hold of ny arm and tw sted both nmy arnms over
ny back. | yelled out in pain, but they didn’t understand.
Instead, they held ne nore tightly. There were 2 fenale and
3 nale APS officers there. The other 3 male APS officers cane
closer to hold ne nore tightly. They held me exactly Iike
what happened to people being led to be shot in China.

Because | was in pain, | turned ny nouth back to bite one of
the hands that was holding ny shoulder. | didn't really mean
to bite the hand of one of the male APS officers. | was just

trying to get his hand off nmy shoulder. Al 5 officers were
hol ding ne. Sone held ny hands and the others held ny |egs.
They pushed me down onto the ground and pushed ny nouth onto
the sand outside the ness.®

The APS officer in charge at Port Hedl and advi sed the Conmi ssion
during briefing discussions in May 1997 that the |evel of force
applied inthis case was necessary because t he det ai nee had reacted
violently to having a second pi ece of fruit taken fromher.

1 3Evidence, Compl ai nant PHS5, statement dated 1 June 1997, page 1,
paragraph 5.



As part of its inquiry into this conplaint the Comr ssion obtained
incident and investigation reports from the Department about these
events. The reports record that at 12.20pm on Sunday 18 May 1997 when
the detainee tried to leave the dining area with two oranges she was
stopped by an APS officer who asked her to give him the fruit. Wen
the officer went to return the oranges to the kitchen area, the wonan
threatened him with her cup. The officer tried to take the cup from
the detainee and the detainee bit him on the hand.

From the incident reports it appears that after this the wonman sat on
the ground and refused to nove until an interpreter arrived. Two
female officers were called to nove her from the dining area. In the
course of trying to renove her, the detainee allegedly scratched and
bit these officers. The incident reports record that the detainee was
restrained by APS officers placing their hands on her and cuffing her
hands behind her back.

The reports on the incident record that at 12.35pm the shift supervisor
and two APS officers escorted the detainee to the observation room
On the way there she again refused to nove and repeated her request
for an interpreter. The detainee struggled against being taken to the
observation room allegedly kicking two APS officers. She was then
carried into the admnistration area.

From the incident reports it appears that in the observation room the
wonman bashed her head against the door, renmoved her clothes and tried
to hang herself with them The centre nmnager, nental health nurse
and the interpreter then attended the observation room The nental
health nurse spoke to the woman at |length and adm nistered anti
psychotic medication by intra-nmuscular injection to control her
behavi our.

The nedical records state that this detainee had bruises to the upper
right arm which were consistent with being grabbed firnly.

The Conmission is satisfied that the force used by the APS officers
involved in this incident was reasonable and necessary to control the
conpl ai nant once she had injured an officer. The conplainant’s
allegation that APS officers pushed her onto the ground and pressed
her nouth into the sand are not supported by the official reports on
the incident.

Wiile the force used was necessary given the violent behaviour of the
detainee, the Commission is very critical of the way APS officers
handled this incident. The inflexibility of the APS officers in not
allowing the detainee to leave with the extra fruit and the insistence
that she nove from the dining area before an interpreter arrived
turned a mnor event into a major security incident. The Conm ssion
is very concerned by the use of anti-psychotic nedication by intra-
nmuscul ar injection to control this worman’s behaviour and questions
whether this was justified in the circunstances. The reports prepared
by the APS and the Departnment on this incident do not record inportant
facts such as the use of handcuffs and intra-nuscular injection to
control the detainee.



In response to this incident the centre manager called for a report
from each of the APS officers involved and requested that the detainee
be referred for a conplete psychiatric assessment. The APS officer in
charge issued an instruction advising officers that excess fruit is
not to be renoved from detainees and arranged for refresher training.

Al |l eged assault of a child

In another case a conplainant from the ‘Gevillea’ has alleged that
in md-December 1996 an APS officer at Port Hedland deliberately
kicked a fence on which his seven year old son was |eaning, injuring
his son’s head and causing him to fall to the ground and |ose
consci ousness. The conplainant clains that after this incident his
son has had problens with his menmory and with studying. He also
claims that, although he conplained to the centre managenent about
the incident, it was not investigated. ™

The Commi ssion investigated these allegations and in July 1997 fornally
approached the Department for comment. On 10 Decenber 1997 the
Commi ssion received the Department’s response to the allegations. In
relation to the conplaint by the detainee fromthe ‘Gevillea, there
is insufficient evidence for the Commssion to find that the boy was
assaulted by an APS officer and his human rights breached. The |ack
of evidence is in part due to the failure of APS and departnmental
staff to conduct any inquiries into the allegations when they were
brought to their attention.

The injury is described in the incident report as a large lunp with
a small cut in the centre. This injury is consistent with the version
of events provided by the father. The Australian Federal Police
inquired into the complainant’s allegations as part of its
investigation into events which took place on 14 and 22 Decenber
1996. They interviewed centre staff and the father and son about the
all eged events. The boy described the APS officer who he said kicked
the fence. His description closely matches that of one of the APS
officers who has had allegations of physical assault against detainees
referred to the Director of Public Prosecutions to determ ne whether
charges should be laid. The AFP also obtained a statenment from
anot her detainee from the ‘Gevillea” who, the father said, had
wi tnessed what happened to his son. In her statenent this detainee
said that she was playing at the front of her accommdation block
with the conplainant’s son and another child. She stated the
conmplainant’s son was clinbing the fence and that an APS officer was
on the other side of the fence and kicked it with his foot. She stated
that the boy then fell off the fence and |anded on the ground. She
said that she did not see the fence hit the boy on the head. It is not
clear from this statenent whether she actually saw the APS officer
kick the fence.

While there is sonme evidence that tends to support the father’'s
al l egations, he did not directly witness how his son sustained his
injury nor could he clearly identify the APS officer allegedly
responsi bl e.

1 4Evidence, Compl ai nant PH6, st at ement of compl ai nt dat ed 1 June
1997.



Records provided by the Departnent show that at the tinme the conpl ai nant
told APS officers and one of the nurses that an APS officer had
injured his son. The incident report records that the son said he
injured hinself while playing with other children and that the father
was telling the son what to say. The report from the nmedical staff
records that the son disputed the father’'s version of events. However,
as the conplainant only speaks Cantonese, it would be very difficult
for the English-speaking APS and nursing staff to nmake any concl usions
about what the father may have been saying to the son. The claimthat
the conplainant’s son was having difficulties studying and with his
nmenory is not supported by medical evidence or information provided
by his school teachers.

It is difficult for the Commssion to cone to any conclusion about
what happened to the conplainant’s son, due to the lack of details
contained in the reporting of the incident and the failure of staff
at the centre to conduct any inquiries into the incident. The Conm ssion
is extrenely critical of the fact that no investigations were conducted
into the conplainant’s allegation that his son was physically assaulted
by an APS officer. This is a very serious allegation which should
have been fully investigated. Records show that this allegation was
brought to the attention of the APS officer in charge and the centre
manager. At the very least an attenpt should have been made to
identify the APS officer who is alleged to have kicked the fence and
to locate and interview witnesses to the event. This conplaint brings
into question both the appropriateness of keeping children in detention
and the ability of the Department to fulfil its duty of care to
chil dren.

Al l eged assaults of Chinese detainees

In Decenmber 1996 the Commission received a conplaint from a group of
Port Hedl and detainees from the People’s Republic of China claimng
that they were mistreated and physically assaulted by APS officers
following an attenpt to present a petition in relation to the
i mprisonment of a fellow detainee.*® They claimed that a nunber of
detai nees were injured and denied access to nedical treatment. It was
also clained that this incident resulted in the inprisonment of
detai nees in inhumane conditions. The Conmmi ssion imediately initiated
an inquiry into the matter by approaching the Department to conment
on the allegations. The Departnment referred the matter to the AFP.
The Conm ssion agreed to suspend its inquiry pending the AFP' s
i nvestigation and report.

The AFP reported in July 1997 finding that on the whole APS officers
acted reasonably in the nmnagenent of the main disturbance.® The AFP
concluded that the APS displayed reasonabl eness for approximtely
four hours and at all tines |looked for opportunities to prevent any
confrontation.

1 5Evidence, Compl ai nant PH54, letter of compl aint dated 23 December
1996.

1 6Evidence, Australian Feder al Police, Investigation into complaints
at the i mmi gration reception and processing centre, Port Hedl and,

July 1997.



However, the AFP referred allegations of assault by three APS officers
to the Director of Public Prosecutions to determ ne whether charges
should be laid. An officer of the AFP has advised the Conm ssion that
the Director of Public Prosecutions has decided not to lay charges
agai nst these three officers. This decision was prinmarily due to the
fact that the witnesses to the events had been renmoved from Australia.
In its report the AFP also expressed concern about the nass isolation
of detainees from their famlies, allegations of physical assaults
by APS officers during isolation, the reporting and investigation of
the incident in question and incidents in general, and the health
care procedures for handling major incidents.

The AFP investigation also found that the majority of conplaints by
det ai nees were made against APS officers who were not permanent
staff. The allegations of assault were nade against staff who had
been tenporarily transferred to Port Hedland from other regions. The
AFP concluded that the on-site training of APS officers was |ess than
satisfactory.

In relation to the provision of medical care, the AFP investigation
found that the centre nurse was not called in until sonme hours after
the main incident had concluded and was not present when 72 detainees
where taken to the isolation block and |ocked in rooms. The
i nvestigation shows that detainees who were injured in the incident
were not seen by the nurse until after 7.30pm that night or on the
norning of the next day. In addition, children who allegedly sustained
injuries during the incident did not receive inmmediate nmedical
attention.

O her findings by the AFP include

B that during the incident an APS officer was instructed to
di sconnect the phone to prevent detainees from contacting
peopl e outside the centre

B that there was evidence to suggest that the centre manager
acted in an intimdating manner towards a detainee for
maki ng contact with the Comonwealth Onbudsnman fol |l owi ng
the incident.

The Conmission is critical of the delays in providing injured people
with medical care, the actions taken by staff to prevent detainees
maki ng contact with people outside the centre and the mass isolation
of detainees for such a long period of time. It is extrenmely concerned
that nmore than six detainees have independently alleged that they
were assaulted by APS officers on the way to, or while they were held
in, the isolation block. The Commission is satisfied that the AFP s
investigation of the nmatter has provided the nobst suitable response
to the conplaint. The Commission is also critical of the Departnent’s
failure to conduct any proper internal investigations into these
events after they occurred and that it only referred the matter to
the AFP after the Commission initiated an inquiry. The Commission is
al so concerned about the deportation of people who are witnesses to
all eged crimnal assaults.
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Unreasonable restraint

Conpl ai nts have al so been recei ved fromdet ai nees al | egi ng unr easonabl e
or i nappropriate use of handcuffs. Port Hedl and detai nees fromthe
‘Cockat oo’ told the Comm ssion during the site inspection in 1996
that a group of hunger strikers who attenpted mass suicide on 15 July
1995 were physical ly restrai ned by having their hands cuffed behind
their backs and | eg cuffs applied. They stated that the APS noved in
and handcuf f ed t hemand w apped t hei r wounds, but woul d not send t hem
to hospital. They said that while their hands and feet were shackl ed
the APS i nj ected sonme nenbers of the group, including 13 and 14 year
olds. They claim that sone people vonmted and one person | ost
consci ousness. They were then transported to E bl ock where t hey were
| ocked inside the roons. These detai nees claimthat the handcuffs
wer e not renoved until they protested about this.

A Port Hedl and report dated 1 May 1995 on anot her inci dent records

At 1820hrs [on this date] a fermale detainee was taken from
the main conpound area to the Centre Managers office as it
was believed she had been on an unauthorised fishing trip.
After waiting for the rest of the group to depart the
resi dent produced a blade and attenmpted to slash her wist.
Centre manager restrained resident so as not to harm herself
again. APS took resident to nurses office where she was
conforted and given medication. Resident was then placed in
the obs[ervation] room where she was trying to bite her
wists constantly. Under centre manager instructions her
wists were bandaged and flexi cuffs were placed on her
wists and hands were put behind her head and then flexi
cuffed to the bed. This was done so that resident would not
harm hersel f.

The incident report does not indicate how |l ong the detai nee was
restrained inthis position.

Handcuffs required for outside specialist appointnent

I n anot her conpl ai nt | odged by a det ai nee at Vill awood, the Comm ssi on
was tol d that the detai nee was not permitted to attend an appoi nt nent
with a nedical specialist on 29 May 1997 because he refused to be
handcuf f ed whil e bei ng escorted to the specialist’s surgery outside
the centre. Wien he conpl ained at the tine that he was not a cri m nal
and had waited two nonths for the appointnent he was told that
wi t hout handcuffs he coul d not see the doctor. The detainee told the
Conmmi ssi on he refused to be cuffed and m ssed t he appoi nt ment.

The Comm ssion conducted prelimnary inquiriesintothis matter. In
Cct ober 1997 the Department confirmed in witing that the detainee
was required to wear handcuffs while APS of ficers transported himto
and froman appoi ntnment with a skin specialist.
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The Departnent advised that this decision was based on a security
assessnent of the situation. The detainee did not attend the nmedi cal
appoi nt ment because he refused to wear handcuffs.

The Commi ssion i s concerned by t he deci sion to handcuff this detainee.
Fromthe information before the Conmission it is not satisfiedthe
use of handcuffs was warranted on thi s occasion. There is not sufficient
evi dence to suggest that the detainee was conducting hinself in a
manner t hat woul d suggest he was likely to escape or inflict injury
on hinself or others. It needs to be remenbered that detainees are
bei ng hel d i n adm ni strative detention and nust be treated accordingly.
| mmi grati on det ai nees have not commtted any cri m nal of fence. They
shoul d only be handcuffed in extreme circunstances and as a | ast
resort. The deci sion to use handcuffs on this occasi on neant that the
det ai nee m ssed his appointnent with a specialist and had to wait
many nont hs for a new appoi ntnment. In Cct ober 1997, sone five nonths
| ater, the Departnent advised that another appointnent was being
made for this detainee.

Handcuffs required for hospital appointnent

Inasimlar case at the Perth centre, a conpl ai nant al | eges t hat he
di d not receive nmedical care as APS of ficers would only take himto
the hospital if he wore handcuffs. He states

I have a medical problem on ny private parts and back of
head. They say before | go to hospital that they have to
handcuff me which | refuse because |I'm not a crimnal.?®

On 15 July 1997 the Commi ssion wote to the Departnent to obtain a
response to the all egations. Aresponse was recei ved on 10 Decenber
1997. The nedi cal docunents provided as part of the response show
that fromDecenber 1996 until May 1997 t he det ai nee conpl ai ned of a
skin condition at the back of his neck and penile warts. These
conditions were treated by the centre nurse and a doctor fromthe
| ocal medical centre.

The medi cal records indicate that in March 1997 thi s detai nee was
required to wear handcuffs if APS officers were to transport himto
the | ocal nmedical centre. Because t he det ai nee refused t o wear handcuffs,
he was not taken to the nedical centre. The cancell ation of these
arrangenents caused thi s conpl ai nant disconfort, as the warts were
not renoved. The nedi cal records do not indicate whether the warts
wer e operated on before he was renoved fromAustralia. The use of
handcuffs does not appear to have been warranted on thi s occasion.
The information provi ded by the Departnment does not indicate that
this detainee was | i kely to escape or injure hinmself or others.

1 7Evidence, facsimile from the Depart ment dat ed 14 October 1997,

page 2.
1 8Evi dence, Compl ai nant P3, letter of complaint dated 15 May 1997.
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This conplainant also alleged that, following an argunent with an APS
officer, he was handcuffed and put in a room without a w ndow for six
days. Reports on the incident supplied by the Departnment show that on
10 May 1997 there was a disturbance involving the conplainant and at
least two APS officers. This disturbance resulted in the conplainant
biting an APS officer on the arm and being restrained. The Resident
Observation Form and the Daily Occurrence Log record that the
conpl ai nant was restrained at 11.20pm by handcuffs and flexi-cuffs
around the feet. The flexi-cuffs were renoved at 6.15am and the
handcuffs were renmoved at 7.53am on the follow ng day. The handcuffing
and shackling of this detainee, who was already secured in an
observation room appears to represent a use of excessive force in
relation to the circunmstances of the case and to have been neither
appropriate nor necessary. Following this incident, the detainee was
held in the observation room for nore than three days. The Conm ssion
is continuing its investigation of this conplaint.

Chemical restraint

The Mgration Series Instructions and Station Instructions do not
provide any guidance on the chemical restraint of detainees who are
difficult to manage in high risk situations. Port Hedland, however,
has a ‘Protocol for the Managenment of a Disturbed Resident’ in
circunstances where a detainee becones extrenely agitated or disturbed
and is in danger of harmng hinmself or herself or others. The Protocol
aut horises the general nurse and centre nanager in consultation to
adm nister an intra-nmuscular injection when counselling and oral
sedation have failed or cannot be adm nistered.

The Station Instructions also provide for the transfer of nentally or

physically ill residents to a nore suitable facility which shall be
determ ned by the designated officer in charge and the centre manager.
Transfers of this nature of nentally ill residents at all centres are

usually to the nearest psychiatric hospital or psychiatric wing of a
State prison.

The Comm ssion has received allegations that chemcal restraint by
intra-nmuscular injection has been used at Port Hedland. During the
1996 site inspection, the Conmi ssion spoke to detainees in relation
to the use of intra-muscular injections. In one case it was alleged
22 detainees, including four children, who were on hunger strike were
segregated and several chemically restrained by injection follow ng
a mass suicide attenmpt. The APS incident report of 15 July 1995
records

At 1125hrs APS attended to 18 detainees who had slashed
their wists wth blades from disposable razors. Al
residents had to be restrained and handcuffed, 3 had to be
sedated and 1 fermale required stitches. Al others had
superficial wounds. At 1501 hrs all residents placed in
single roons in [the isolation block] and one placed in
Admin [observation] due to violent nature. At 1555hrs all
residents have been uncuffed. Appropriate action taken to
ensure welfare of all concerned.

The Department has advised the Commission that ‘chemical restraint
is not practised .

100



On rare occasions nedical per sonnel have adm nistered
sedation to detainees who were experiencing extrene stress
in circumstances where they mght be a danger to thensel ves
or ot hers. *

The nental health nurse told the Commission in My 1997 that in the
year she had been working there she had only used intra-nuscul ar
injection in the context of an ‘extraction setting’, that is, the
preparation for and deportation of detainees. Gven that ‘extractions’
can occur in the early hours of the norning, the level of distress
caused could warrant, according to the centre’s Protocol, the use of
chemi cal restraint.

It is a matter for interpretation whether non-consensual sedation of
a detainee is or is not ‘restraint’. It is clear that this form of
behavi our managenent is not confined to the deportation process.
Medi cal records obtained by the Commssion in the investigation of a
conplaint by a wonan from the ‘Pheasant’ show that in the week before
the Conmission’s visit the behaviour of this detainee was nanaged by
the mental health nurse administering anti-psychotic nedication through
intra-muscular injection.? This detainee’'s medical records show
that, while she was detained at Port Hedland, she was chemcally
restrained on four separate occasions.

6.5 Hunger strikes

Hunger strikes are not a new phenonenon anobng asylum seekers detained
in Australian immgration detention centres. They certainly occurred
in the early 1980s. In response to a hunger strike in 1992 by three
Cambodi an wonmen at Villawood, the then Mnister for |mmgration
promul gated a regulation allowing the Departnent to direct physicians
to force-feed asylum seekers whose lives are at risk because of their
refusal to eat. The provision has been anended fromits original form
and is now contained in regulation 5.35 of the Mgration Regul ations.
Permtted nedical treatment includes

B adninistration of nourishment and fluids and

B treatnment in a hospital.

The regulation authorises medical treatnent to be given to a detainee
if, on the advice of a Commonwealth Medical Oficer or registered
medi cal practitioner, the Secretary of the Department forns the
opi nion that

B the detainee needs nedical treatnent and

B if nmedical treatnent is not given to that detainee, there
will be a serious risk to his or her life or health and

B the detainee fails to give, refuses to give, or is not
reasonably capable of giving, consent to the nmedical
treat ment.

19Letter from W J Farmer, Secretary of the Department, dated 27 March
1998, pages 2-3.

2 0Compl ai nant PH5.
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In addition the regulation authorises the use of reasonable force
(including the reasonable use of restraint and sedatives) for the
purpose of giving nmedical treatnent to a detainee. Detainees who are
given medical treatnent as prescribed by the regulation are taken for
all purposes to have consented to the treatnent.

This regulation has not been invoked to date. Its |awful ness has not
been settled. In 1992 in a case involving the force feeding of the
Canbodi an hunger strikers at Villawod, Justice Powell noted that in
nost cases nedical treatment without a person’s consent is authorised
by both statute and common law authority but that there is doubt
about the lawfulness of an authority under delegated |egislation,
not statute, for which no comon law authority exists and which may
be in breach of international |aw 2

Hunger strikes a form of protest

Force feeding of hunger strikers is a contentious aspect of the
debate surrounding the conplex practical, ethical and nedical
implications of hunger striking. It my breach ICCPR article 10.1
whi ch states

Al persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the
human person.

A psychiatric expert on managing asylum seekers wote with others
recently

In displaced persons ... who have fled state persecution,
the threat of force-feeding by government authorities
creates the risk of further psychological traunatisation.
Conmpared with other detainees, newy arrived asylum seekers
held in detention are likely to have even l|less access to
famly, friends, |obby groups, established networks, and
political |eaders. Thus, a hunger strike may provide one of
the few avenues for effective protest in a context where the
range of options is limted.?

Det ai nees writing to the Conm ssion convey the sense that hunger
striking is an act of desperate protest arising out of intense
anxi ety concerning repatriation to a country in which an asylum
seeker fears he or she will be persecuted. The letter from 34 Iraqis,
for exanple, records their response to threats by the centre nanager
to isolate them conpletely if they persist in their hunger strike.

He forgets that we have no other choice to save our lives
from the brutal Iragi regine.

2 1 Department of I mmi gration, Local Government and Et hni c Affairs \Y
Gek Bouy Mok, Supreme Court of New South Wales, Equity Division, 30
September 1992 (unreported).

22D Silove et al , ‘“Et hical considerations in the management of
asylum seekers on hunger strike’, in The Journal of the American
Medi cal Associ ation, August 7 1996, Vol ume 276, at page 412.

2 3Evidence, Complainants PH13-46, |letter of complaint dated 21 April
1997.
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Departmental policy on hunger strike management

There are no Mgration Series Instructions or Station Instructions
for the treatnent of hunger strikers. During site inspections the
Conmi ssion was told by centre nmanagers and APS officers in charge
that hunger strikes are managed on a case by case basis. This position
was outlined to the Commission by the Departnent in 1992 in response
to a conplaint about the treatnent of a hunger striker at Maribyrnong
in 1990.

The Departnment has found it appropriate to respond to hunger

strikes by detainees on a case by case basis. This is in

preference to requiring officers to follow prescriptive

gui delines, which may not be able to cover all contingencies

effectively. Certain practical accommbdation arrangenents,

increased observation activity, nedical services, and any

ot her neasures of a conpassionate or hunmanitarian nature are

invariably put in train in such situations by the manager of

the detention centre when a hunger strike commences. Regul ar

contact is maintained with the detainee in order to nonitor

body weight and general health. |f necessary, the detainee

can be placed in hospital. Were services cannot be provided

by the detention centre, the centre manager wll coordinate

the provision of these services.?*

Hunger strikes involving groups of detainees are understandably viewed
as very disruptive to the efficient functioning of an inmgration
detention centre. This has security inplications. It may require
extra staff being rostered on to handle the daily nanagenent of the
det ai nees which may involve undertaking |abour intensive duties such
as unschedul ed or frequent visits to hospital or intensive observation.
Addi tional medical and welfare supervision is required to nonitor
the health of hunger strikers. An inpact is also likely on the
det ai nee population not involved in the actual hunger strike, in
terns of the distress it may cause especially if the hunger strike is
located in a public area of the centre or if several menbers of the
popul ation are isolated because of their refusal to eat. Additional
di sruption can be caused by unpopul ar changes to schedul ed recreation
and other activity tinetables due to the diversion of staff to the
managenent of the hunger strike.

Treatment of hunger strikers

The conplaints received by the Conm ssion from detainees during and
following their hunger strikes denonstrate that relations between
det ai nees and custodial officers and centre managements can becone
strained in the course of managing and resolving the dispute. Effective
managenment of hunger strikes requires skilled handling to reconcile
the right of hunger striking detainees to protest in this manner and
the Department’s duty of care. Custodial officers receive no training
at the local level in the managenment of hunger strikes, however, and
rely heavily on direction from nedical and departnental staff.

2 4Evi dence, letter from the Secretary of the Department dated 14
August 1992, page 2, in response to a complaint by Complainant M1.
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The Commission is unaware of any detainee on hunger strike being
force fed. Detainees are frequently adnmitted to hospital for rehydration
or observation. Most conplaints to the Comm ssion involve the
segregation of hunger strikers, w thdrawal of privileges, verbal
abuse and taunting with food.

Responsibility for the managenent of these strikes is shared between
the custodial service provider and the Departnent.

Perhaps the nost serious infringenent of the rights of detainees on
hunger strike is the alleged restriction on comunications during
the hunger strike. While the Departnent and APS have advised the
Commission that there are no procedures for the managenent of hunger
strikes, a common approach is taken across the centres. Until late
1997 hunger strikes appear to be nmanaged by

B the isolation of the hunger strikers fromthe main detainee
popul ati on

B the withdrawal of privileges for the duration of the
hunger strike

B the APS, centre managenent and nedical staff making regul ar
contact wth hunger striking detainees

B refusing to meet the demands of detainees while they
continue with the hunger strike.

Hunger strike by Ilraqis at Port Hedland

The Commission received a conplaint from 34 lragis at Port Hedl and
who went on hunger strike from 12 to 18 March 1997. The aim of their
strike was to express their sadness at the decision by the Departnent
to reject their applications for protection visas. These detainees
told the Conmission that when they told the centre manager of their
intention to commrence a hunger strike he

was very angry and rude and he said “If you will insist on
your decision to go into hunger strike [I] will withdraw all
[your] privileges ... I'’mnot ready to work for 24 hours for
Iragis ... | will isolate the Iraqgis”.?

In their conplaint they claim that when they commenced the hunger
strike they were nmoved to E block and segregated from the rest of the
detention centre. They state that they were |locked inside this
accomodation block and were unable to see visitors or nake contact
with anyone outside the centre, apart from the Refugee Review Tribunal,
the Commission and their lawer. During the hunger strike, the detainees
were visited by representatives from the United Nations High
Commi ssioner for Refugees and the Departnent, as well as their |awyer.
However, they were not pernitted to nmake contact with their famlies,
friends or other people in the conmmunity.

2 5Evidence, Compl ai nts PH13-46, letter of compl ai nt dated 21 April
1997.
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Arel ative of one of the hunger strikers rang t he Conm ssi on duri ng
the strike. He was very worri ed because the centre managenent woul d
not et himtalk to his brother-in-Iawand he was concerned about his
heal t h.

Taunti ng hunger striking detainees with food was another conmmon
al l egation. Menbers of the | arge group of Iraqgi hunger strikers at
Port Hedl and i n 1997 cl ai med food continued to be delivered to them
despite their repeated requests not to have food pl aced before t hem
They al so al | eged t hat the APS guards set up a portabl e barbeque in
front of the accommodati on block in which they were isolated and
proceeded to barbeque neat and eat it in front of them

The manager ordered them to bring us sone food and we asked
them to take it away. The next day they brought cooked food
and put it in the common room The APS were winging their
hands and saying it was delicious food. They provided us
with better food and served it in nice crockery to try to
entice us to eat. On Sunday night they put a BBQ into the
[common roonj inside the building and they opened the door
which led to the corridor and they cooked sausages and neat
to put the snell of the food into the building. %

The Conm ssion notes that, while the perception of hunger strikers
may be that they are being harassed in this way, the intention of the
staff may be, consistent with their duty of care andinthe interests
of detainees’ health, to entice the protesters to take food.

The same group of Iraqis al so all eged that the centre manager t hreat ened
to withdraw the APS guards so that they would be left in conplete
i solation | ocked in their accomobdati on bl ock. They stated that the
centre manager taunted themw th comments such as

Not everyone wll be transferred to hospital if he gets
dehydrated or tired ... Australian hospitals don't have beds
for you.?

Hunger strike by Somalis at Villawood

I n August 1997 the Conmi ssion received a conplaint from21 Sonmal i
asyl um seekers at Villawood about the way they had been treated
during a hunger strike in July 1997. Like the lIraqgis, they undertook
the strike to express their unhappi ness with deci si ons by t he Depart nent
toreject applications for protection visas. They staged t he hunger
stri ke outside the dining area of the centre.

Evi dence, Compl ainants PH13, PH14 and PH15, record of interview of

31 May 1997, page 5, paragraph 2.

2 7TEvidence, Complainants PH13-46, |letter of complaint dated 21 April
1997, page 3.
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On 1 Septenber 1997 t he Conmi ssion wote to the Departnent seeking a
response to the all egati ons. The Comm ssion recei ved a response in
March 1998. The Comm ssion conducted inquiries into this conplaint
duringits visit to Villawod on 13 to 15 Cctober 1997, intervi ew ng
a nunber of detainees involvedinthe incident and hol di ng di scussi ons
wi th departnental and APS staff.

The Departnment advised that the strategy adopted to nmanage this
hunger strike was to counsel the hunger strikers on the effects of
prol onged fasting and to urge themto maintain their fluid intake.
The hunger strikers were al so repeatedly urgedto allowtheir children
to eat. They were infornmed that food woul d be provi ded shoul d t hey
wish it and that they woul d have access to bl ankets and clothing if
they returned to the accomuodati on bl ocks. Every effort was nade to
ensure that the detainees had access to medi cal assistance. The
centre nurse regularly nonitored their conditions and the centre
doctor was on call at all times. These strategi es were devel oped in
consul tations between | ocal departnent and APS staff and senior
departnental officers in Canberra.?®

The Sonmli detainees clainmed that after they went on the hunger
stri ke the APS put bl ack pl astic around the area t hey had congregat ed
in. The APS advi sed the Comni ssion that this is done to contain the
situation and to screen the protest frompublic view, includingfrom
t el evi si on caneras. The conpl ai nants al so cl ai ned t hey were prevent ed
fromusi ng the phone.

During discussions in October 1997 senior APS officers confirnmed
that bl ack plastic was pl aced around the i nternal fences and det ai nees
were not permitted to make phone calls. They said that this was done
in accordance with instructi ons they had recei ved fromt he Depart nent.

The Departnent stated that the hunger strike was heldinthe visitors’
compound. Thisis arestricted area inthe centre to which detai nees
do not have free access. The Departnent advised that the hunger
strikers were asked to | eave the area and return to their acconmodat i on
bl ocks but refused to do so. As a consequence of this m sbehavi our,
certain privileges were withdrawn. In particular, APS officers did
not allowthe hunger strikers to use the tel ephone except for calls
to their legal advisers, urgent personal calls or calls to seek
consul ar assi stance. #

The Somal i detai nees al so cl ai ned t hat during the hunger stri ke APS
of ficers refused their requests for bl ankets, food and shelter for
the children of those involvedinthe strike. In a statement to the
Conmi ssi on one conpl ai nant sai d

8 Evidence, Letter from the Secretary of the Department dated 25
March 1998 in response to a complaint by Complainants V4-24, pages
2 and 3.

291d, pages 6 and 7.
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At the night tine, around 7 or 8pm we asked [APS officer in
char ge] and [centre rmanager] to allow the wonmen and the
children to go to the visitors room to take shelter from the
cold weather. He refused. Some tinme later, we asked [APS
of ficer in charge] and [centre nanager] for bl anket s. He
refused. We said ok but only for the <children alone. There
were six children including a 21 day old baby. [APS officer
in charge] ref used. Around 10.30 or 11pm [APS officer in
charge] allowed the children to eat. They gave food to the
children in the kitchen area. W convinced the nother of the
21 day old baby ... to go back with her child to their room
At about 1lpm the APS put plastic around the open ground
where we were sleeping so no detainees who were going to the
kitchen could see us and Dblack plastic around the whole

visiting area ... That night we slept on the open ground. W
covered the children wth our jackets. The weather was below
zero. The children’'s hands wer e freezing.*°

APS nanagers at Villawood told the Commission that they had received
instructions from the Department in Canberra that the hunger strikers
were not to be given any food, blankets or access to the phone. They
said that they did not conply with the instruction about the food and
made sure that the children were fed. The Commission was told that
the APS had organised blankets for the hunger strikers and these were
kept on standby in the kitchen area. The APS said that the Department’s
policy is to make things as difficult as possible for people on a
hunger strike.

The Department agrees that it refused to provide the hunger strikers
with blankets while they continued to protest in the visitors' conpound.
The Departnent does not encourage the actions of detaines who disregard
the rules of the centre by providing additional facilities to support
or prolong their actions. The Departnment believes that if it were to
give into the demands of hunger strikers the |length and nunber of
these protests would increase. This would place an increased nunber
of detainees at risk of harm and the operation of the centres would
become unmanageabl e. *

The Departnment advised that, in this case, where the strike was held
out of doors in cold weather, the hunger strikers were repeatedly
encouraged to return to their accommodation blocks. They could have
continued their hunger strike in their roons. They were continually
rem nded that clothes and blankets were available in their roons and
that food would be provided on request. However, it was also explained
to the group that any who left the visitors’ conpound would not be
permitted to return to rejoin the protest.

The Departnment stated that the parents of children involved in the
strike were repeatedly requested to allow their children to eat and
were counselled about the effects of prolonged fasting on young
children. The Department stated that on the second night of the
protest the parents of some children agreed to allow their children
to be taken inside and cared for by two fenale detainees not involved
in the strike.

3 0Evidence, Complainant V4, statement dated 22 October 1997, paragraph
7.

3 1Evidence, Letter from the Secretary of the Department dated 25
March 1998 in response to a complaint by Complainants V4-24, pages
3 and 4.
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The Departnent considers that the decision to continue the hunger
stri ke outside the acconmpdati on bl ocks in winter was nade by the
hunger strikers. The Departnent states that it was advi sed that those
i nvol ved had bags containing warm clothing with them during the
protest.*

On the basis of the evidence that has been obtained to date the
Conmi ssi on has found t hat

= five children were present with those on hunger strike;
a three week ol d baby was present for a few hours

m detai nees requested food, shelter and bl ankets for the
children

= food was provided to the children at around 9. 00pmon t he
first night and when requested after this

= five children slept for nore than two nights in the
grassed area outside the dining roomand visiting area in
the m ddl e of winter

= at no point during the hunger strike were children provi ded
wi th bl ankets by the Departnment or the APS or allowed to
sl eep i nsi de the di ni ng room

= bl ankets and warmcl ot hi ng were avail abl e for the children
and adults involved in the hunger strike, but only if
they had returned to their accommodati on ar eas.

The Conmi ssion acknow edges that in the first instance parents in
detention are responsible for the care of their children. However,
t hi s does not renove the Departnent’s duty of care to chil d detai nees.
Chi | dren shoul d not be puni shed for the decision of their parents to
go on a hunger strike. Under no circunstances should children be
deni ed basi c necessities in an attenpt to encourage parents to end,
or at | east not to prolong, a hunger strike. While adult detai nees
coul d decide for thensel ves whether to continue the strike in the
cold or returnto their roons, this was not a choice opento the five
children invol ved. They were dependent on both their parents and t he
Departnment for protection. Denying children shelter and bl ankets in
the m ddl e of winter, especially when the shelter and bl ankets were
readily avail abl e, is inconsistent with the care requirenents pl aced
on the Departnment by Mgration Series Instruction 92 and breaches the
Department’ s obl i gati ons under CRCC.

Recor ds provi ded by the APS and stat enments fromi ndi vi dual det ai nees
showthat there were a nunber of security incidents during the course
of the five day hunger strike. Al egations of assault have been nade
by APS of fi cers agai nst det ai nees and by det ai nees agai nst APS of fi cers.
Charges of assault have been | ai d agai nst four Sonmali detai nees.

32 Id, pages 4 and 5.
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The Somal i det ai nees have cl ai ned that, when they were trying to pass
t hrough the gate between the visiting and accommodati on areas, APS
officers treated themin a violent manner, injuring sone people in
the group. A fenml e detainee clained that after she passed t hrough
the gate she was assaulted by an APS of ficer. In a statenent to the
Conmi ssi on she said

Wien | passed through the gate ... a security man canme to me
and sl apped ne on the face with his open hand ... He came from
in front of ne and he just hit me and hit ne hard. From the
way he slapped ne ny lip inside cracked and bled ... After
he slapped ne in the face | became dizzy and fell to the
ground on ny side. After | fell down he kicked ne in the
back. *

The Departnent has advi sed that the APS runni ng | og i ndi cat es that on
21 July 1997 a nunber of Sonali detai nees were involved in an altercation
with APS officers. This altercation resulted in a nunber of the
of ficers being assaulted by detainees. Injuries sustained by the
of ficers included facial cuts, bruises and a crushed hand. *

Al l egati ons have al so been made that on the third day of the hunger
strike a Somali woman was assaul ted by a nunber of APS of ficers when
trying to change her baby’s nappy. In her statenent to the Comm ssion
t hi s woman sai d

Then the security officer stood up in front of me. | asked
please can | go in [to the toilet]. She did not wait till |
had finished what | said. She grabbed me on the throat and
pushed ne back, | was still holding ny daughter. | was
wearing a jacket and a snall veil and she grabbed the jacket
and choked nme with it. Wwen she pushed me she was still
holding nmy throat. | then put mny daughter down. At first she
used both hands, but then she used one hand and had her
tel ephone in the other. Wen she went to get her tel ephone

| tried to take her hands fromnmy neck. | then wal ked out the
dining room door with the officer still holding nmy neck. The
officer then grabbed ne with her arm around ny neck and threw
ne on her back and put ne to the ground. | fell to the ground

backwards with nmy face up. After | fell she did not |eave ne,
she junped on nme, she grabbed ne by the throat and choked ne.
Anot her worman cane and grabbed nmy clothes on the chest and
started pushing nme up and down on the ground .... A security
man held nmy legs so | could not nove. | was on the floor held
like this for about 10 minutes.?
3 Evidence, Complainant V6, statement dated 21 October 1997, paragraph
5.

3 4Evidence, Letter from the Secretary of the Department dated 25
March 1998 in response to a complaint by Complainants V4-24, page
2.

3 5Evidence, Complainant V5, statement dated 21 October 1997, paragraph
11.
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On 1 Septenber 1997 and 14 Novenber 1997 t he Conmi ssion wote to the
Department to seek its response tothe allegations. Inboth letters
t he Conmi ssi on requested that the all egati ons of assault be referred
to the AFP as a matter of urgency. In March 1998 the Depart nent
advi sed that these all egations had been referred to the AFP. The AFP
indicated that it would not proceed with an investigati on because the
NSWPol i ce Service had i nvestigated t he events of 21 to 25 July 1997.

O her conmplaints

An al | egation comon to conpl ai nts made t o t he Conmi ssi on by hunger

strikers or by others on their behalf is that personal taunting or

verbal or physical abuse is used by APS of fi cers and centre managenent .

A detai nee fromthe ‘ Cockatoo’ told the Conmmi ssion in January 1996
about harassment by the Port Hedl and centre nanager of a group of 22
det ai nees on hunger strike in 1995. The det ai nee al | eged t he nanager

said that even if they sat there for ten years he would not care.

According to this detainee the centre manager said that if they
fainted he woul d hose themdown or take themto sea and | et themsw m
back to China and that Australians sawthemas usel ess and woul d t ake
no pity on them

Thi s detai nee all eged that the taunting becanme so distressing that
the hunger strikers resolved to slash their wists whereupon they
were all physically westled to the ground, chem cally restrai ned,
hand and | eg cuffed and then isolated fromthe main conmpound. The
Depart nent has advi sed t he Conmi ssi on that sedative injections were
adm nistered to these detainees for ‘personal health reasons’ by
medi cal professionals and not by APS officers. 3

In a conplaint investigated by t he Conm ssion in 1992 t he conpl ai nant
was being held at Maribyrnong. He all eged that when he was on his
16t h day of a hunger strike in 1990 he was forcibly brought to the
kitchen to snell the food and enticed to eat, causing himto vom t.
The epi sode frustrated hi mso nuch that he | ashed out angrily which
pronpted APS officers to handcuff himand transfer himto Sunbury
Police Station. Fromthere he was transferred to Pentridge prison
bef ore bei ng returned to Mari byrnong.

6.6 Observation rooms
The Port Hedl and and Perth Station I nstructions state

= Wiere t he designated of ficer in charge i s of the opinion
that the nedical or mental condition of a detainee requires
that he or she be pl aced under cl ose supervision for his
or her own health or well being, or the health or well
bei ng of ot her residents, the designated officer in charge
may order the close supervision of the resident in an
observation room

36Letter from W J Farmer, Secretary of the Department, dated 27 March
1998, page 3.
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= The period of placenent in an observation roomis not to
ext end beyond 24 hours unl ess di scussi on bet ween APS and
t he Depart nent aut hori ses such an extensi on.

= Detai nees placed in an observation roomare entitledto
all rights and privil eges, subject tothe conditions of
t heir pl acenent.

m Detainees heldinisolationare to be given the opportunity
for adequate open air recreation for a m ni numperiod of,
at the very | east, one hour per day during their isolation
unl ess their conduct is considered to be dangerous to
staff or other detainees.

= (bservation roons are not to be used as a form of
puni shrrent .

Port Hedland

In addition, the Port Hedland Station Instructions provide that
det ai nees who attenpt to | eave the centre w thout | awful excuse or
who becone vi ol ent or undul y aggressi ve may, at the direction of the
shift commander, be placed in an observation roomuntil they are
interviewed by the departnental centre manager. The depart nent al
centre manager has discretion as to how long a resident in this
category will remain in an observation room

Station Instructions for dealing with children held in custody state
clearly that children are not to be held in an observation room
There is no qualifying provision for cases involving a child
acconpanying a parent who i s placed in isolation.

The Conmmi ssi on was advi sed by t he centre manager in May 1997 t hat the
primary use for observation roons was to assi st detainees to calm
thensel ves foll owi ng a security incident or where t he detai nee was
consi dered at risk of self-harm

Four conplaints to the Conmmi ssion raise the i ssue of being held in
observation roons. Al but one of these conpl ai nts concern the Port
Hedl and centre. The Departnent has advi sed t he Comni ssi on

[ The Depart nent ] relies heavi | y on t he vol untary
cooperation of detainees with the security requirements of
detention centres. Gbservation rooms provide a tenporary,
hi gher security environment in circunstances where there is
a clear risk that this voluntary cooperation wll not be
forthcomng and a detainee night accordingly breach
security or operational rules. In such cases, transfers back
to regular accommodation from the observation roons occurs
when it is assessed that the detainee wll conform to
detention centre operational and security requirenents. The
observation roonms are also used where detainees present a
danger to thenselves or others or are in need of close
supervision for medical reasons. In these circunstances,
transfer back from the observation roons occurs

m



when the detainees no longer present a risk to thenselves or

to others or are no longer in need of close supervision for

nedi cal reasons. The purpose of such detention is not

punitive.?¥
Evi dence as to the use of observation and i sol ation roons in particul ar
cases, however, supports the viewthat isolationis used punitively
on sone occasions. It is also clear fromthe Departnent’s statenent
that isolation can be used in anticipation of a breach of centre
rules, that is as preventive isol ation.

A group of Chinese nationals held at Port Hedl and conpl ai ned t hat
after a mmjor disturbance at the centre in Decenber 1996 a | arge
group of people was held inisolation.?*® The AFP conducted a detail ed
inquiry into this matter and confirned that as a result of the
di sturbance 72 detai nees, nostly males, were | ocked in individual
rooms in one of the designated isolation blocks.?®* Mst of these
det ai nees were segregated for upto six days with mininmal and in sone
cases no contact with their fanm lies. The AFP found that t here was no
r easonabl e expl anati on gi ven by centre nanagenent for the prol onged
period of separation. In statenents taken by the AFP a nunber of
det ai nees i ndependently al | eged that during their period of isolation
they were physically assaulted by APS officers, subjected to room
searches and i dentity checks and deni ed nedi cal attenti on.

The ext ended period of the isolation, theincreased | evel of searching
and the rough handling detai nees appear to have been subjected to
suggest that the purpose of the isolation was to punish the detainees
who pl ayed a rol e in the di sturbance of 14 Decenber 1996. The peri od
of isolation cannot be justified on any grounds. It is not justified
on the basis of the health and well being of either the individuals
bei ng i sol at ed or ot her detai nees. The prol onged i sol ati on of these
detainees, its punitive nature and the conditions of the isolation
are inconsistent with the Station Instructions and breach hunman
ri ghts under the HREOC Act .

Managenent at Port Hedl and i ndi cat ed during the January 1996 i nspecti on
that t he nbost common di sci plinary neasures are warnings, forfeiture
or postponenent of privileges and isolationin an observation room

The Conmi ssion was provided with records of incident reports from
January 1995 to March 1996 whi ch confirmthat detai nees were routinely
pl aced i n observation roons for transgressions such as bei ng found
fishing on the beach wi thout authorisation or queue junping at the
line-up for meal s. Chservation roons were al so recorded as bei ng used
t o manager donesti c.

371bid.

3 8Evidence, Compl ai nant PH54, |l etter of compl aint dated 23 December
1996.

3 9Evidence, Australian Feder al Police, I nvestigation into complaints
at the i mmi gration reception and processing centre, Por t Hedl and,

July 1997.
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di sput es and unrul y behavi our. These practices contravene the Station
I nstructions which prohibit the use of observation roons as a f ormof
puni shrrent .

Perth

An African detainee at the Perth centre all eged that, follow ng an
argunent with an APS officer, he was held in an observati on room
wi t hout a wi ndow for a period of six days. The Commi ssion initiated
an investigationinto the all egation and requested an intervieww th
t he detai nee during the schedul ed site inspection at Perth in My
1997. The Departnent first agreed and t hen cancel | ed t he appoi nt nent
on the basis that the detai nee was due to be deported on the norning
of the Conmi ssion’s inspection. Docunments provi ded by t he Depart nent
record that, because this detainee refused to take the prescribed
travel nedication his renmoval fromAustralia was del ayed until 16
June 1997. The Conmi ssi on was not advi sed of this delay al though the
Departnent was aware of the Commission's desire to interviewthis
det ai nee and that officers of the Conmi ssion were in Wstern Australia
until 2 June 1997. The investigation of this matter was conplicated
by t he Commi ssi on not being able to obtain a full statenment of events
fromthe conpl ai nant.

The Comm ssion commenced a formal inquiry intothis conmplaint inJuly
1997. I n Decenber 1997 a response was recei ved fromthe Departnent.
The docunents provi ded by the Departnment record that following this
i nci dent the detai nee was held in the observation roomfor a further
three and a half days. After this event, there were no further
security incidents involving this man and he ended hi s hunger strike
on the next day. The Departnent has not provided a reasonable
expl anation for the isolation of this detainee for this period of
tinme.

6.7 Transfer from Stage Two to Stage One at Villawood

Det ai nees at Villawood are transferred fromthe | ow security Stage
Two to the medium security Stage One if their behavi our becomnes
difficult to manage, they have a nedical condition which requires
cl ose observation, they are awaiting renoval or their Tribunal
appl i cations have been unsuccessful. The policy to nove detai nees to
a higher level of security when their Refugee Review Tribunal
appl i cations are unsuccessful began in March 1997.

The Departnent advised the Comm ssion in October 1997 that this
pol i cy was adopted to prevent unsuccessful applicants fromescapi ng
fromimm gration custody before they can be renoved fromAustrali a.
Thi s deci si on was based on the Departnment’s experiences in 1996-97
when 21 det ai nees escaped fromStage Two. O t he peopl e who escaped,
19 had been unsuccessful at the Tribunal .

4 0Evidence, facsimle from the Department dated 8 October 1997, page
2.
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Froml July to 23 Cct ober 1997 59 det ai nees were transferred to Stage
One after their applications to the Tribunal were unsuccessful.# In
general, this policy applies to all detai nees whose applications
have been refused. However, there appear to be some exceptions.
During the Commission’s site inspectionin Cctober 1997 t he Conm ssi on
becane aware of a Somali woman who was not noved to Stage One, as she
had three young children and was not considered to be at risk of
escapi ng. The Commi ssion has received three conplaints about the
operation of this policy.

As outlined in Chapter 5.4, the Conm ssion has serious concerns about
this transfer policy due to the |l ack of facilities in Stage One and
the overcrowding it has created. This policy has also resulted in
peopl e being detained in Stage One for periods in excess of six
nmont hs whil e they pursue their reviewrights with the Federal Court
or make humanitarian applications tothe Mnister. The detention of
peopl e for | engthy periods i n overcrowded spaces and poor conditions
has created a vol atile environnent in Stage One. This has | ead to an
increase in security incidents and a rel ated i ncrease i n the nunber
of detainees being transferred to State prisons, as tenpers have
risen and conflicts increased.

The Commi ssion is al so aware of at | east two cases where t he nental
heal th of fenal e detai nees deteriorated significantly followi ngtheir
transfer to Stage One. Clearly, there are significant human costs
attached to this transfer policy.

Transferring people back to Stage Two occurs infrequently. From1
July to 23 October 1997 only t hree det ai nees were noved back to Stage
Two. #2

The Conmission is concerned that there are no witten guidelines,
menor anduns or procedures relating to the operation of this transfer
policy. In the absence of witten criteria or guidelines it is not
cl ear what factors are consi dered when deci di ng whether or not to
transfer a person between Stage One and Stage Two. For exanple, it is
not apparent whet her the deci si on maki ng process considers factors
such as a person’s age, fam |y status, sex, nental health, the review
options or further applications they may pursue or whet her t hey have
in fact ever attenpted to escape or are |likely to do so.

The Conmm ssion’s inquiries have found that the process for transferring
peopl e between Stage One and Stage Two i s neither transparent nor
open. The decisionto transfer a personto Stage Oneis arbitrary as
it is based for exanple on the assunption that people who are
unsuccessful at the Refugee Review Tribunal are nore |ikely to escape,
rather than on a case by case assessnent of whether a particular
individual is likely to escape and howthe transfer may affect his or
her wel fare and nental health.

4 1Evidence, letter from the officer in ~charge, APS, at Vill awood
dated 23 October 1997.

421bid.
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6.8 Transfer to prison

The M gration Series Instruction 157 and i ndividual centre Station
I nstructions provide guidance onthe limted authority to transfer
detainees to State prisons. Mgration Series Instruction 157 arose
inpart fromthe Comonweal th Orbudsman’ s report into the transfer of
det ai nees fromcentres to State prisons. It states that, as thereis
no clear statutory basis for the sel ective transfer of detainees, the
deci sion to transfer a detai nee shoul d be nade as a | ast resort. Al
decisions to transfer a detai nee nust be fully docunented and are
made by the State Director of the Departnment or his or her del egate.
In this restricted context, immgration detainees should only be
i mpri soned where

= no purpose-built immgration detention centre exists or
is available or accessible and only until other
arrangenents are nmade

= the detai nee has conpl eted a custodi al sentence in prison
and i s awai ti ng deportation or renoval

= the person being detained is considered unsuitable for
m xi ng with ot her i mm gration detai nees or

= a detainee’'s behavi our places hinself or herself or others
at risk or indicates risk of the detai nee abscondi ng.

Port Hedland

The Port Hedl and Station Instructions state that a detai nee shoul d be
transferred to prison where there are reasonabl e grounds to believe
that the security of the centre or the welfare and safety of staff
and residents would be placed at risk if the detainee was not
transferred. A detainee may be considered for transfer to prison
wher e

= his or her crimnal record for a serious of fence or crine
of violence presents a significant risk tothe safety of
the public, staff or other residents

= there are reasonabl e grounds to suspect that the conti nued
custody of the resident in the centre may result in a
physi cal assault on staff or other detai nees or

= the transfer of the detainee is considered necessary for
t he good order, nmanagenent and safety of the centre.

Not wi t hst andi ng these consi derations, a detainee is not to be
transferred to a prison unl ess t here has been counsel | i ng regardi ng
an unaccept abl e standard of behavi our and the detai nee advi sed
that unless there is an i nprovenent in conduct he or she will be
transferred to a prison



I n Decenber 1995 t he Commonweal t h Orbudsman reported on an i nvestigation
i nto conpl ai nts concerning the transfer of immgration detainees to
State prisons. The investigation arose fromconpl aints to t he Orbudsnan
fromlong-termimrgration detai nees who had been transferred to
State prisons to be heldin custody while their i mmgration situations
were resolved. The report shows that the majority of immgration
detainees transferred to State prisons to the end of 1995 were not
unaut hori sed arrival s by boat but persons without permanent residency
who had committed an of fence under Australian | aw ®

The APS at Port Hedl and advi sed the Commi ssion that decisions to
transfer asylumseekers to State prisons or | ock-ups are rare. This
was confirmed by the Seni or Sergeant at the Sout h Hedl and | ock-up. He
told t he Comi ssion that since the nunbers at the centre had dropped
there was much | ess need for police assistance and the use of the
| ock-up. I n discussions with the Conm ssion in May 1997 he advi sed
that the only detai nees he had hel d recently were one relating to the
Decenber 1996 i nci dent and anot her who had been charged w t h i ndecent
assault. He advised that in general detainees are brought to the
| ock-up to cool down or if they are being charged with a crim nal
of fence. He said that he hol ds det ai nees as a favour to t he Depart nent
and if there are any problens, such as refusal to eat, they will be
sent back to the centre. He advi sed that detai nees are usual |y kept
for only two or three days, although nore recently it has been three
or four days.

Port Hedl and i ncident reports record transfers to the | ocal | ock-up.
They denonstrate that transfer to the | ock-up i s a not uncomon neans
of escal ating di scipline of detai nees. For exanpl e, where a det ai nee
is placed in an observation room as a warning and the detainee
repeats the transgression, the centre nmanager in sone cases has
authorised transfer to the local |ock-up. In one case an incident
report states

At 1845hrs APS escorted two nale detainees to South Hedl and
| ock-up under centre manager instruction due to them going
on an unauthorised fishing excursion for a second tinme. The
two residents are still in APS custody and have a 24 hr
static guard (1.5.95).

Villawood

The transfer of detainees to State prisons occurs nore frequently
fromVill awood. During the Conm ssion’s visit in Cctober 1997 t he APS
gave t he Commi ssion three reports recommendi ng t he renoval of det ai nees
fromStage One to a prison.

4 3Report of the Commonweal t h Ombudsman, I nvestigation of compl ai nts

concerning the transfer of imm gration detainees to State prisons,
December 1995, page 13.
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Bet ween 1 January and 23 Qct ober 1997 seven det ai nees were transferred
fromVill awood Stage One to either Long Bay or Silverwater prisons.*
I nthe week before the Comm ssion’s Cctober 1997 visit, five detainees
were transferred to the Silverwater prison. All five were assessed as
exhi biti ng behavi our whi ch was unacceptabl e for a nedi umsecurity
i mmgration detention centre environnent. The Departnent has advi sed
that all five were charged with crimnal offences.* However, the
Conmmi ssion is only aware of charges agai nst two detainees relatingto
events whi ch occurred during a hunger strike in July 1997.

I n Decenber 1997 a further Vill awood det ai nee was transferred to a
NSWpri son.

The i ncrease i n the nunber of detai nees being transferred fromStage
One to State prisons is of concern to the Conmi ssion. This increase
isinpart duetothe policy of transferring to Stage One peopl e who
are unsuccessful at the Refugee Review Tribunal. This policy has
created an envi ronment whi ch i ncreases the |ikelihood that detai nees
wi | | behave in a di sruptive manner. Fromthe reports provi ded by the
APS, it seens that in general the disruptive behaviour started only
when t he det ai nees were noved to Stage One. The Vil | awood nmanagenent
uses transfers to State prisons as a behavi our managenent tool.
Det ai nees are transferred to the correctional system when their
behavi our i s assessed as bei ng unacceptabl e for the nedi umsecurity
envi ronment of the centre.

Conclusions

Transfers to State prisons are bei ng used too frequently and are not
bei ng used only as a last resort. It is not at all clear what degree
of disruptive behaviour on the part of a detainee constitutes
unaccept abl e behavi our that warrants a transfer to a State prison.
The records of transfer decisions provided by the APS show that
unaccept abl e behaviour is interpreted broadly and rel ates to a range
of behaviours that are difficult to manage. Events outlined in the
reports include

= verbal altercations between detai nees
= physical assaults on APS of ficers

= suicide attenpts

= threats of self-harmor harmto others
m expressing dissatisfactionwitharule
= not conformng with the rul es.

441bid.

45Facsimle from the Director, Compliance and Enforcement Section of
the Department, dated 13 February 1998, page 5.
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The Departnent needs to reviewMgration Series Instruction 157 to
provi de sone further gui dance on t he degree of di sruptive behavi our
that would justify a transfer to a State prison. This is needed to
ensure that detainees are not transferred for behaviour, such as
threats of self- harmor abusive | anguage, that may be disruptive to
centre nanagenents but does not warrant transfer to a State prison.
Transfer is a serious puni shnent that shoul d not be i nposed for m nor
m sbehavi our or as a response to nental ill ness.

In the three cases provided to the Conm ssion the transfer decisions
wer e nade in accordance with Mgration Series Instruction 157. The
di srupti ve behavi our of all three individuals included all egations
of assault agai nst APS of ficers. Neverthel ess, the Conm ssi on consi ders
t hat nore coul d have been done by centre staff to manage t he behavi our
of these detai nees before deciding to renove them

The Conmmi ssionis of the viewthat the Departnent and t he APS are not
taki ng sufficient steps to address the di sruptive behavi our of det ai nees
prior to transferring themto a State prison. Fromthe transfer
records provided, counselling appears to be the only ot her strategy
used to address disruptive behaviour. Moreover, what constitutes
counsellingis quitelimtedinnature andit is not used regularly
inall cases. In general, counsellingis perfornmed by the APS of ficers
on duty or by centre nanagenent.

Det ai nees who have a history of difficult behaviour are not case
nmanaged by an appropri at e prof essi onal . Soci al workers and pr of essi onal
counsellors are not called upon to work with detai nees who are
m sbehavi ng. One det ai nee who was transferred to a State prisonin
Cct ober 1997 had attenpted suicide in July 1997 and threatened to
harm hinsel f again in August 1997. Apart from seeing the centre
doctor, it is not apparent what counselling or psychiatric care and
assessnent, if any, he received to help him address the probl ens
under | yi ng hi s behavi our.

As a matter of priority, managenent strategi es and practices shoul d
be devel oped and i npl enent ed at each of the centres to enable themto
cope effectively with di sruptive behavi our on the part of detai nees.
This woul d hel p to reduce the rate of transfers to State prisons.

The Onbudsnman’s Report endorsed the view of an earlier report by the
Australian Institute of imnology that it is highly inappropriate
to place animmgrati on detai nee in a prison because of the i nappropriate
cross-over intothe crimnal domain. It also endorsed the Institute’s
reconmendati on that the Departnent adopt the principle that only
persons charged with or convicted of a crinminal offence be detained
inapenal institution. The Orbudsman’s Report recomended t hat the
Departnent inplenent a strategy along the |ines suggested by the
Institute, which included



= penal institutions should not be used as places for
i mm gration detention

= inthe short termprisons should be used as a | ast resort
for the detention of unlawful non-citizens

= inmgration detainees not convicted of a crime should
not be mixed with convicted prisoners - that is, they
shoul d be kept in remand centres.

The Conmmi ssi on endor ses the recomendati ons of the Institute and t he
Comonweal t h Orbudsnan.

Prisons are correctional facilities with an environnent that is very
different fromadm nistrative detention. For an i mm gration detai nee
atransfer to a State prison nmeans a reduction in personal privacy,
freedomof nmovenent and other rights and privileges. It may al so nean
i ncreased isolation, as detainees are separated from nmenbers of
their famlies and others of their ethnic and cul tural backgrounds
who speak the sane first | anguage.

Det ai nees transferred to prisons are generally located in remand
areas tomnimsetherisk of contact with viol ent convicted pri soners.
However, once transferred, detainees fall under the jurisdiction of
prison authorities and can be re-classified and noved to |ess
appropriate sections of the prisonin response to their behavi our or
prison requirenents.* The Orbudsnan’s i nvestigation al so found t hat
illegal imrmigrants are exposed to the risk of assault from other
pri soners. “

For these reasons the transfer of detainees to a State prison or
police | ock-up is only appropriate on the sane basis as any ot her
person, that is, if adetaineeis arrested and charged with a cri m nal
of fence that would result in a custodi al sentence if convi ct ed.

6.9 Human rights law relevant to security in detention

Security practices risk breaching international standards requiring
humane treat nent of detai nees because they limt the paranmeters of an
i ndi vidual’s autonony and liberty while in detention. Treatnment in
the nanme of ‘security’ may even amount to torture or cruel, inhuman
or degradi ng treatnent or punishnment contrary to ICCPR article 7,
CRCC article 37(a) and the Torture Convention. The aim of these
provisions is ‘to protect both the dignity and the physical and
mental integrity of the individual’.*

4 6 Report of the Commonweal t h Ombudsman, I nvestigation of compl ai nts
concerning the transfer of imm gration detainees to State prisons,
December 1995, page 70; Australian |Institute of Criminology, The
future of i mmi gration detention centres in Australia, 1989.

4 7Report of the Commonwealth Ombudsman, op cit, page 12.

481d, page 5.

4 9Human Rights Committee, General Comment No. 20 re |ICCPR article 7
(1992), paragraph 2.
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Principle 6 of the Body of Principles nmakes explicit what i s necessarily
implicit inlICCPRarticle 7, nanely that

No circunstances whatever may be invoked as a justification
for torture or other cruel, inhuman or degrading treatnent
or puni shnent.

| CCPR article 7 covers ‘not only ... acts that cause physical pain
but also ... acts that cause nental suffering to the victini.*
Practices that are deliberate and are known to inflict enotional or
ment al distress on detainees, such as isolation or wthdrawal of
privileges and contact with famly, may breach the international
prohi bition on i nhuman treat nent of detai nees.

M gration Regul ation 5.35 authorising the force feedi ng of hunger
stri king detai nees may constitute a breach of the | CCPR and t he Body
of Principles. In addition, the segregation of hunger strikers and
their harassnent, verbally or physically, may constitute a breach of
| CCPR articles 7 and 10 and Principle 6 of the Body of Principles.

Handcuffing a highly distressed and nental | y unst abl e person to a bed
inasmll observation roomw thout a wi ndow nmay be i nhunman treat nent
and cannot be justified by any percei ved need to protect hi mor her
fromsel f-harm The Human Rights Committee has noted that article 7
prohi bits corporal punishnment and prol onged solitary confinenent.

St andard M ni mumRul e 31 provi des

Corporal punishrment, punishment by placing in a dark cell,

and all cruel, inhuman or degrading punishments shall be
conmpletely prohibited as punishnents for di sciplinary
of fences.

The use of isolation as a disciplinary neasure is in conflict with
this Rule. It is potentially in breach of ICCPRarticle 7 and, where
i nposed on a person under 18 years, of CROCarticle 37(a). | n addition,
it isinbreach of the Station Instructions which explicitly preclude
t he use of observation roons as a formof punishment.

Standard M ni numRul e 54 states that custodi al officers shall not, in
their relations with detainees,

use force except in self-defence or in cases of attenpted
escape, or active or passive physical resistance to an order
based on law or regulations. Oficers who have recourse to
force nust use no nore than is strictly necessary and nust
report the incident imediately to the director of the
institution.

501d, paragraph 5.
511d, paragraphs 5 and 6.



The deci si on of the Australian Federal Police torefer to the Drector
of Public Prosecutions conplaints about unreasonabl e force i ndicates
that a significant breach of this Rul e may have occurred at the Port
Hedl and centre i n Decenber 1996. The use of chemical restraint may
al so be an unreasonabl e use of force in some cases, even where it is
deened necessary to achi eve the objectives of inmgration detention
at Port Hedl and.

Practices that substantially and arbitrarily infringe the privacy of
a det ai nee, such as randomroomsear ches at unreasonabl e ti nmes of the
day and strip-searching in front of other detainees as allegedly
occurred i n the case of the Mel al euca boat group, are degradi ng. The
fact that these practices are unnecessarily extrene affronts the
i nherent dignity of individuals subjectedto them They al so breach
the protection of personal privacy in article 17 of the | CCPR

Article 3.1 of CROC states that the best interests of the child shall
be a primary consideration in all actions concerning children. In
addition, article 3.3 provides

States Parties shall ensure that the institutions, services
and facilities responsible for the care or protection of
children shall conform with the standards established by
conpetent authorities, particularly in the areas of safety,
health, in the nunber and suitability of their staff, as
well as conpetent supervision.

Article 19.1 provides

States Parties shall take all appropriate ... neasures to
protect the child from all forns of physical or nental
violence, injury or abuse, neglect of negligent treatnent,
mal treatment or exploitation, including sexual abuse, while
in the care of the parent(s), |egal guardian(s) or any other
person who has the care of the child.

Al l egations of children being placed in observation roons with their
parents, chemically restrained or physically restrai ned with hand
and | eg cuffs, physically assaul ted and refused bl ankets and shel ter
bring into question the Departnent’s observance of the Convention on
the Rights of the Child.

The transfer of detainees to Stage One at Villawood when they are
unsuccessful at the Refugee Review Tri bunal and t he i ncreased use of
transfers to State prisons as the primary neans of managi ng di sruptive
behavi our breach ICCPR article 10.1. Article 10.1 conpl enents the
prohibition of torture and other inhuman treatnent in article 7. It
“inposes on States parties a positive obligation towards persons who
are particul arly vul nerabl e because of their status as persons deprived
of their liberty’.?®

52Human Rights Committee, Gener al Comment No. 21 (1992), paragraph
3.

121



Thus, not only may persons deprived of their liberty not be

subjected to treatment that is contrary to article 7 ... but
neither may they be subjected to any hardship or constraint
other than that resulting from the deprivation of Iiberty;

respect for the dignity of such persons nust be guaranteed
under the same conditions as for that of free persons.®

Standard Mnimum Rule 94 requires that civil prisoners ‘shall not be
subjected to any greater restriction of severity than is necessary to
ensure safe custody and good order’.

6.10

Findings and recommendations on security
measures in detention

The Conmi ssion finds

u Wiile APS officers receive sonme training to pronote understanding
of the stress experienced by asylum seekers who are detained,
the reliance on ‘fly-in" staff who do not receive adequate
training has contributed to an atnosphere of punitive control
at the Port Hedland immgration detention centre.
u The following security practices breach human rights under the
HRECC Act, in particular ICCPR articles 7, 10.1 and 17 and CRCC
articles 3, 19 and 37
* the use of observation roons as a disciplinary measure
and for prolonged periods of tine

* the use of wunreasonable force by custodial officers
agai nst detai nees when nmanaging disruptive behaviours
- this may include physically assaulting a detainee and
the use of handcuffs, shackles and/or chem cal restraint
whi ch does not represent reasonable force in the
circunstances of the case

* random room searches at unreasonable hours of the day
and ni ght

* the withdrawal of privileges and harassment of hunger
strikers

* failure to provide children of hunger strikers wth
shelter and blankets while they renmined in the protest
area with their parents

* the use of State prisons and police |ockups to nanage
the behaviour of detainees in the absence of other
behavi oural nanagenent strategies.

u The policy of transferring unsuccessful Tribunal applicants to
Stage One at Villawood breaches |ICCPR article 10.1 as it has
resulted in detainees spending weeks, and in some cases nore
than six nmonths, in conditions that do not nmeet the mininum
requirements for detention in prisons and adm nistrative
detention centres established by the Standard M ninmum Rul es
and the Body of Principles.

531 bid.



At Port Hedl and roomsear ches have been carri ed out at unreasonabl e
hours of the day and ni ght.

Unr easonabl e force has been used agai nst det ai nees by t he APS
for the purposes of managing disruptive or non-conpliant
behavi our .

Depart nental and APS st aff have been aware of allegations that
APS of fi cers have assaul ted chi | d det ai nees and have not conduct ed
any inquiries into these allegations.

Handcuffs have been used to manage detai nees in situations
that require specialist expertise.

Shackl es have been used to restrain a detainee at the Perth
centre. This detai nee was shackled in a secured observation
roomfor a period of around seven hours.

At Port Hedl and cheni cal restraint of detai nees has been used
to manage di fficult behavi our including where thereis arisk
of self-harmor harmto ot hers.

At Port Hedl and det ai nees have been isolated in observation
rooms as a disciplinary nmeasure and as a neans of nmanagi ng
behavi ours t hat require specialised nedical or psychol ogi cal
attention, such as psychotic epi sodes or donmestic di sputes.

There are no cl ear gui del i nes on what constitutes unacceptabl e
behavi our or the nature or degree of disruptive behavi our on
the part of a detainee that warrants transfer to a prison.

The Departnent does not have a policy or guidelines or
instructions on the treatnent and handling of persons who
undert ake hunger strikes while in detention.

Hunger strikers may not be treated i n accordance with t he human
rights | aw guaranteeing fair and humane treatnent. This will
be subject to further investigation.

M gration Regul ation 5.35 which aut horises the force feeding
of hunger striking detai nees nay be in breach of ICCPRarticle
10.1 which guarantees that detainees shall be treated with
humanity and with respect for their inherent dignity.



The Commission recommends

R6.1

R6.2

R6.3

R6.4

R6.5

R6.6

R6.7

R6.8

R6.9

As part of its duty of care to detainees in inmmgration detention
the Department should ensure that security practices at all
centres do not conflict with the guidelines for security practices
and procedures set out in the Station Instructions.

The Departnent should treat seriously all allegations that a
det ai nee has been assaulted. Wen the allegation involves an
all eged assault on a child detainee an independent investigation
should be initiated inmediately. At a mininmum this investigation
shoul d include obtaining a statenent of the event from the
child, identifying the custodial officers involved, identifying
and interviewi ng detainee and custodial officer wtnesses and
obtaining a full medical assessnment of the child and photographic
docurmentation of the injury.

The Departnent and the detention service provider should inplenent
appropriate measures to inprove the education and training of
all custodial staff deployed, especially staff on tenporary
transfer from other correctional facilities.

Al'l local procedures on room searches should be anended to
prohi bit searches between the hours of 6.00pm and 9.00am except
in a situation of energency. The Department in conjunction
with the detention service provider should review the reason
for and the manner in which room searches are conducted, so
that they are appropriate to adm nistrative detention.

The |ocal procedures of the detention service provider should
include clear guidelines on the nature and degree of disruptive
behavi our that warrants the use of chem cal restraint, handcuffing
and transfer to prison.

The |ocal procedures of the detention service provider should
be amended to state explicitly that under no circunstances are
det ai nees to be shackl ed.

As part of its duty of care to detainees in inmmgration detention
the Department should ensure that the use of observation roons
at Port Hedland does not conflict with the guidelines for the
use of observation roons set out in the |ocal procedures of the
detention service provider.

M gration Regulation 5.35 relating to the force feeding of a
det ai nee should be repeal ed.

The Department and the detention service provider should review
current procedures and practices for managing hunger strikes.
The Mgration Series Instructions should include provisions
for the supervision and treatment of hunger strikers in detention
that draw upon appropriate nedical and psychol ogi cal expertise.
They should be inplenmented in |ocal procedures.
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R6.10

R6.11

R6.12

R6.13

R6.14

R6.15

R6.16

R6.17

They should include a section on the treatnment of children
directly or indirectly affected by hunger strikes. They shoul d
al so i nclude strategi es for preventing hunger strikes and, in
the event that they do take place, strategies for resolving
themat an early stage.

The custodi al officers’ training should include a conmponent on
t he managenent of hunger stri kes.

The Departnment shoul d repeal the Villawood policy of transferring
al | peopl e who are unsuccessful at the Refugee Revi ew Tri buna
to Stage One. Decisions to transfer detainees to Stage One
shoul d be made on a case by case basi s and consi der whet her a
particul ar detainee is |likely to escape and the ef fects Stage
One may have on his or her wel fare and nental health.

The Departnment shoul d amend M gration Series Instruction 157
to provide that detainees can only be transferred to a State
prison or police lockup if they are either charged with or
convicted of a crimnal offence that would result in them
servi ng a custodi al sentence.

If Mgration Series Instruction 157 i s not anmended al ong t hese
lines, the Departnent shoul d devel op cl ear gui delines on the
degree and nature of disruptive behavi our that would warrant a
transfer to a State prison or police | ockup. This should be
i ncorporated into Mgration Series Instruction 157.

The Departnent in conjunction wth the detention service provider
shoul d devel op strategi es and practi ces for the nanagenent of
difficult behaviours withinimmgration detention centres. Expert
advi ce shoul d be sought in the devel opnent of this strategy.

The detention service provider should nmake greater use of
prof essi onal counsellors and social workers to hel p address
probl enms experi enced by detai nees and di fficult behavi our.

Custodial officers’ training should include a conponent on
managi ng di fficult behaviours, conflict resolution skills and
managi ng peopl e who are di stressed.

The Departnment shoul d not deport people who are witnesses to
al l eged crimnal assaults until police investigations and,
wher e rel evant, prosecutions have been conpl et ed.



7 Segregation

Port Hedland is the only i mm gration detention centre t hat separat es
newy arrived detainees fromthe rest of the detainee popul ation.
There are no specific Mgration Series Instructions either authorising
or governing the initial segregation of detainees or the isolation of
det ai nees during their period of detention. The Station Instructions
whi ch govern | ocal policy and procedures at the Port Hedl and facility
include directions inrelationto the use of observation roons and
separate detention.! This chapter exam nes the policy and practice
of segregating newly arrived detai nees at Port Hedl and.

7.1 Conditions of segregation

Sone of the conditions of initial segregation of detainees at Port
Hedl and di sti ngui sh the practice of segregation fromthe comonly
hel d under st andi ng of what constitutes isolation or inconmuni cado
det enti on.

A prisoner who is held incomunicado is sinply one who is
unable to communicate with the world outside the place of
detention. Nornally a prisoner, once taken into custody, nay
be expected to be allowed to have contact with a |lawer, wth
famly menbers, with a doctor, and possibly with others too

one who is held incomunicado then, is one who is denied
access to all of these.?

During the initial period of segregation at Port Hedl and det ai nees
who arrive with fam |y nmenbers are not separated fromeach ot her but
are accommodat ed together in a segregated area. There is regul ar
contact with the centre’'s nedical staff for the purpose of health
screening and with the wel fare staff who arrange cl ot hi ng and ot her
i mredi at e personal needs. A phone call or correspondence to rel atives
overseas is also permitted. Many of these conditions contrast with
t he usual conditions of isolation or i ncommuni cado detenti on.

Wthin 24 hours of being detained, newly arrived detai nees have
explained to them the requirenment to cooperate with Australian
authorities over screening procedures, the legal basis of their
detention, the role of personnel at the centre and the health and
wel fare servi ces avail abl e. They are no | onger provided with witten
notification of these and other matters. They are told that their
segregation fromother detainees is for the purpose of health, identity
and security screening. Screening involves

= interviews by a departnental task force to deternine
identity and clains relating to detainees’ illegal presence
inAustralia

1 Chapters 12 and 14 |last revised in November 1996.

2 N Rodl ey, The Treat ment of Prisoners Under International Law,
Cl arendon Press, Oxford, 1987, page 264.
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= conprehensive health checks includi ng chest X-rays and
testing of bl ood, urine and stool sanples for a range of
heal th conditions including tuberculosis, hepatitis B
and C, rubella, syphilis and HVinfection

= conpul sory i nocul ati on.

Port Hedland Station Instructions do not specify that newy arrived
detainees are to be segregated or for how long. The Comm ssion was
told by the centre manager that this initial period of segregation is
usually for two weeks. It is considered a necessary neasure to ensure
the safety of the main detainee population and the Australian community
while the health and security status of new arrivals is unknown.
During the Commission’s visit in May 1997, the centre nanager confirned
that, while letters to relatives overseas are posted during this
peri od, detainees are not pernmitted to make phone calls to or correspond
with people in the Australian conmunity. Although videos and video
equi pnent are provided, access to television is restricted and access
to the radio, newspapers, magazines or books is not permtted.

The segregation accommodation bl ocks provide shared sleeping
accomodation in private rooms, toilet and shower facilities and a
common room with a television and video. They have their own grounds
for exercise and activities.?®

The Commi ssion was advised by the centre manager that once task force
interviews are conpleted and health test results are cleared and any
required treatnment is admnistered, including inoculations, detainees
are autommtically transferred to the mmin conmpound. He told the
Commission that the task force takes no nore than four days and the
health screening can take two to three weeks.

7.2 Complaints

In response to three separate conplaints about the practice of
segregating newWy arrived detainees, the Departnment advised that E,
I and J blocks are generally used as segregati on acconmodati on bl ocks
for either new arrivals or detainees who are being prepared for
renoval from Australia. Newy arrived residents are separated from
those in the main conpound while health, quarantine, customs and
initial immgration processing takes place. These processes can
sonmetimes take weeks before they are finalised. The average tine
spent in segregation for all cases is 33 days. This is considerably
| onger than the centre nanager indicated.

The recently-conpleted report on The Managenent of Boat People by the
Australian National Audit Ofice raises an additional possible rationale
for the practice of separate detention of new arrivals, nanely, to
keep from them information about their right to nake a protection
visa application and to request |egal assistance. The Audit Ofice
not ed

3 Evidence, letter from the Secretary of the Department dated 28
November 1997 in response to a complaint by Compl ai nants PH8-12,
pages 2-5; and letter from the Secretary of the Department dated 26
November 1997 in response to a complaint by Compl ai nant PH55,

pages 2-3.
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The 44 menbers of the Teal group not assisted to apply for
protection visas by DIMA were kept in separate detention at
Port Hedland IRPC until 1 June 1996. Their protection visa
applications were |odged one nonths after they were allowed
to mix with detainees of longer standing ...*

I ncommuni cado segregation of Africans

Al egations of segregating newy arrived det ai nees under i ncommuni cado-
i ke conditions for several weeks and i n sone cases nonths are not
unconmon. The Commission is currently investigating all egati ons nmade
by five African nmen who were segregated for four to five nonths after
their arrival. They claimthat during their segregation they were not
provi ded with access to phones, television, radio or newspapers.
They say they were not permitted to receive visitors or correspond
wi th menbers of the Australian comunity and were not provided with
| awyers despite repeated requests for access. Despite the centre
manager advi sing the Conm ssion that detai nees who are segregated
upon their arrival may make a phone call to relatives in their
country of origin, these conplainants told the Conm ssion

W first telephoned [our country] 2 nonths after our arrival

when we were still in J Block. There was a coin operated
phone in J Block. At this time the centre nmanager said to us
that you can use the phone one tinme but that is all. Since

this tine we have not been able to use a phone to call people

outside the detention centre.®
In addition, they all eged that they were not told why t hey were kept
segregat ed beyond the conclusion of the screening process. They
cl ai mthey were kept | ocked up as a group i n the separat e acconmodat i on
bl ock with three hal f-hour breaks a day during which they coul d nove
around the perineter of the block while still contained withinthe
area by high internal fencing. The Conm ssion raised their situation
with the centre manager during the site inspection and was advi sed
that | awyers woul d be visiting the group in the foll ow ng week. The
Commi ssi on was advi sed by the group later that |awers did in fact
visit themin the foll owi ng week and that at the sanme ti ne they were
rel eased fromsegregati on and acconmodated i n the mai n conpound.

Condi tions of segregation for 68 Chinese and Sino-Vietnanese

A conpl ainant fromthe ‘Gevillea simlarly described the segregati on

of all 68 nmenbers of his group for three nonths in 1996.° During this

peri od, the group was noved on two occasi ons to acconmodati on bl ocks

specifically designated for segregation.

5 Evidence, Compl ai nants PH8-12, st at ement dated 31 May 1997, page
2, paragraph 8.

6 Evidence, Compl ai nant PH2, st at ement dated 29 May 1997, pages 2
and 3.



The conpl ai nant’ s descri ption of the conditions during the period of
segregation corroborates the all egations nade by the five African
det ai nees. For exanple, the group was | ocked i nsi de the desi gnated
bl ocks with only short breaks al | owed duri ng whi ch peopl e coul d nove
inalimted area outside. Access to phones, television, radio and
newspapers was not provi ded. They were not told why they were being
i solated or for how | ong and experienced difficulties in gaining
access to | egal advi ce.

Department’s response to conplaints

The conplaints by the five Africans and the ‘Gevillea group have
been formally i nvestigated by the Commi ssion. Inletters of 27 and 28
Novenber 1997 the Departnent advised that in relation to E bl ock
damage to the wiring and antenna nmast in the January 1997 cycl one
meant that free-to-air television prograns coul d not be received at
tines. Tel evision and video services are available in | and J bl ocks.
The Departnent al so advised that there may be periods when the
television is not available as it needs to be repaired. E, | and J
bl ocks have provi sion for portable tel ephones. It is nornal practice
on arrival and during initial processing for outgoing tel ephone
calls to berestricted. However, this restriction does not apply to
det ai nees who wi sh to contact a |l awyer and seek | egal advi ce. Det ai nees
in E, | and J blocks are free to associate with others in those
bl ocks, but not with residents in the main conpound until health
screening and initial immgration processing is conpleted.

The Departnent’s response confirns that detainees in the separate
accommodati on bl ocks have tight restrictions placed on using the
t el ephone and that there nmay be periods of tinme when they are not
able to watch the television. It also confirms that detainees in
these bl ocks are not permtted to associate with residents in the
mai n conpound. The Depart nent has advi sed that the African conpl ai nants
did have access to the phone in the admnistration area on a few
occasions during the nonths they were i n segregati on. They used t he
phone to call an Arabic welfare officer and their | egal adviser after
15 May 1997.°

Docurnent s provi ded by t he Depart ment showthat one of the conpl ai nants
fromthe ‘Gevillea wote requesting | egal assistance in July 1996.
However, he did not speak to a |lawer until Septenber.?® The ot her
conplainant fromthe ‘Gevillea' did not request or receive | ega
assi stance during the three nont hs he spent in segregation.?®

7 Evidence, letter from the Secretary of the Department dated 26
November 1997 in response to a complaint by Compl ai nant PH55,
pages 2-3; letter from the Secretary of the Depart ment of 28
November 1997 in response to a complaint by Compl ai nants PH8-12,

pages 3-5.
8 Evidence, Compl ai nant PH2, st at ement dated 29 May 1997.

9 Compl ai nant PH55.



While in segregation the African conpl ai nants nmade a cl ear request
for legal assistance intheir undated letter of April 1997. However,
arrangenments were not nmade for themto speak with a |l awyer until they
made a verbal request for assistance to the assistant centre nanager
in May 1997. % Detai nees in segregation face significant barriersto
gai ni ng access to | egal advi ce.

7.3 Conclusions

Tight restrictions are i nposed on the freedomof novenent of detai nees
in segregated accommodation within the centre. Their capacity to
conmuni cate with the worl d beyond t he segregated bl ocks is |imted.
They are not permtted to comunicate with other detainees in the
centre nor are they allowed to contact people in the Australian
community, apart fromlegal advisers. However, nost detai nees will
not be aware of their right tolegal advice and will not request to
see a | awyer

Menmbers of | ocal comrunity organi sations and | egal representatives
are not permttedtoinitiate contact with people who are being held
i n segregation. Contact by the Comm ssionis discussed in Chapter 14.

Ceneral ly, these detainees are conpletely isolated fromthe world
outside the place of detention. Their isolation places themin an
especi al |l y vul nerabl e position. Due to the absence of any mechani sns
for i ndependent nonitoring of their treatnment, they are at greater
ri sk of having their human ri ghts breached. Mbnitoring nmechani sns
are needed, therefore, to ensure that the Departnment i s exercising
its duty of care towards segregat ed detai nees i n a way whi ch respects
and protects their fundanmental human rights. This coul d be achi eved
by havi ng an i ndependent person visit the segregated acconmpbdati on
areas shortly after a new boat group arrives and on a regul ar basi s
until the detainees are noved i nto the mai n conpound.

Whi | e t he Depart nent has advi sed t he Commi ssion that newarrivals are
kept in separate accomodation for ‘a few weeks' while the health
screening and initial inmgration processing takes place, in the
case of the conplaints investigated by the Conmi ssion the initial
peri od of segregation | asted for several nonths rather than weeks.
The Departnent agrees that one conpl ai nant was segregated from 13
Decenber 1996 to 5 June 1997, while four North Africans were segregated
from13 February 1997 until 5 June 1997. For each of the conpl ai nants
initial health and i mm grati on screeni ng was conpl et ed around t hree
weeks after their arrival and at no point were travel docunents for
their renoval issued. The Departnent has not provided any reasons
that would justify their detention in the separate accommobdati on
bl ocks beyond t his peri od.

1 0Compl ai nant s PH8-12.



Records from the Departnent also confirm that the menbers of the
‘“Gevillea” group were held in segregated detention from 16 June 1996
until 19 Septenber 1996. No reasons have been provided which would
justify the segregation of nmenbers of this group after the first few
weeks.

For many detainees who spoke to the Comm ssion about protracted
initial segregation, one of the nost difficult conditions was the
severe restriction on breaks from being |ocked up in the accommodation
bl ocks. In My 1997 the Conmi ssion was advised by detainees at Port
Hedl and that one of the initial reasons given to them for this
practice was that their health status had not been established and
that they were vulnerable to nosquito bites. Detainees from the
‘Mel al euca’ told the Conmission that their three half-hour breaks
occurred

after breakfast and [the next] after lunch. The |ast one
allowed is before 6pm W were told we had to stay inside
after this tine and we were told because of snakes and
because they did not know whether we would bring in
di seases. !

A nunber of detainees have independently told the Comm ssion that for
the first few weeks of their detention, apart from a few short
breaks, they were |ocked inside the separate accomopdati on bl ock.
The Departnent has provided general information on the conditions in
these accommodati on bl ocks but has not responded to this allegation.
This practice is in breach of Standard Mnimm Rule 21(1) which
requires that every prisoner who is not enployed in outdoor work
shall have at |east one hour of suitable exercise in the open air
weat her permtting.

Det ai nees who had experienced protracted segregation from the rest
of the centre and the outside world alleged that the experience was
frightening and intimdating precisely because nmany APS or managenent
procedures relating to their segregation, such as the hourly
surveillance for the entire period of segregation, were not explained
or not adequately explained.

For detainees who had been subjected to nonths of segregation, the
i nppact of the additional intensive surveillance was considerable.
Some expressed fears for their safety at the hands of Australian
authorities as the conditions of segregation were so harsh and
i nexplicable and because they knew that their segregation was not
known to the Australian comunity due to the prohibition on detainees
maki ng outside contact.

The Station Instructions provide for ‘inconmunicado’ detention at
Port Hedl and.

1401. Wiere there is a requirenent to hold a resident
i ncommuni cado, the DI MA Centre Manager is to provide a
witten direction specifying that the resident be held
i ncommuni cado, the period of non contact and the persons
barred from contact.

1 1Evidence, Compl ai nants PH13- PH15, st at ement of 31 May 1997, page
2, paragraph 1.
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1403. On receipt of the witten direction, the resident is
to be informed immediately and sign an acknow edgnent of
having been so informed. The witten direction is to be
placed on the residents [sic] dossier.

1404. The residents legal or consular representative may
have access to the resident during the period of
i ncommuni cado. *?

1407. Each period of incommunicado [detention] must not
exceed 48 hours.

The Department’s practices in relation to isolating newy-arrived
det ai nees under conditions conparable to incomunicado detention as
defined in the Station Instructions are inconsistent with departnental
policy. For exanple, the Station Instructions stipulate that each
period of incomunicado detention must not exceed 48 hours. No
discretion exists to extend this limt. The initial segregation of
newly arrived detainees under conditions that in many respects are
simlar to incommunicado detention, for any period beyond 48 hours
while health, identity and security checks are carried out, is therefore
in breach of the local rules.

7.4 Human rights law relevant to segregation

Somre of the conditions of initial segregation at Port Hedland are not
typical features of inconmunicado detention. Segregated detainees
are accommpdated with famly nenmbers, permitted to correspond wth
rel ati ves overseas and have access to doctors. However, many bear the
hal | marks of incommuni cado detention, including indeterm nate
segregation w thout explanation, being |locked in the accommopdation
bl ock during the period of segregation with little exercise, restricted
access to phones and no access to information about the outside world
t hrough newspapers and radio.

Most inportantly, detainees in segregated detention face significant
barriers to obtaining access to lawers. First, detainees have to
know that they have a right to request |egal advice before they can
ask for it. Many detainees are not aware of this right as the
Departnent does not advise them of it. Second, even if a detainee is
aware of the right, in many cases requests for |egal assistance are
not responded to in a tinely nanner.

I ncommuni cado detention is a conmon pre-condition of systematic
torture. To ensure that torture does not occur, therefore, states are
obliged to make provisions against incomunicado detention.?®

The protection of the detainee also requires that pronpt and

regul ar access be given to doctors and |awers ...*

1 2 Not e t hat in practice this does not guar antee access because
|l awyers and consul ar officials are not advi sed t hat the det ai nee is
being hel d at Port Hedl and. Nei t her is the det ai nee advi sed of the
right to access.

1 3 Human Ri ghts Committee, Gener al Comment No. 20 (1992), paragraph

11.
1 41 bid.
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According to the UN Special Rapporteur on Torture, any person in
i nconmuni cado detention, no matter what the period, has inter alia
the right to see a | awer.?®

I n addi ti on, i ncommuni cado det enti on breaches the right of detai nees
under ICCPR article 10.1to be treated with humanity.® Principle 15
of the Body of Principles provides

communi cation of the detained or inprisoned person wth
the outside world, and in particular his famly or counsel,
shall not be denied for nore than a matter of days.

Standard M ni mrumRul e 37 states that detai nees should be allowed to
communicate with their famly and friends by correspondence and
visits.

The Departnent’s policy and practice is to segregate detai nees under
conditions which in many respects are simlar to inconmunicado
detention. Thisisinconflict with international human rights | aw
The Departnent recognises inits Station |Instructions on i ncommuni cado
detention the fundanental requirenent of m ni numsafeguards such as
time limts and access to | awers. However, the Instructions, in
permtting i ncomuni cado detention, breach ICCPR article 10. 1.

7.5 Findings and recommendations on segregation within
detention

The Commi ssion finds

n A short period of initial segregation for the purpose of
undertaking identity, health and ot her public risk assessnents
is not controversial provided that detainees are not held in
conditions that are conparabl e to bei ng hel d i ncommuni cado.

n Det ai nees who face significant barriers to naking tel ephone
and witten contact with | awers, are prevented fromcontacting
consul ar representatives and nenbers of the Australian community,
have no access to radi o, newspapers, books and magazi nes and
who nay not be able to access the tel evision are being held in
conditions whichin many respects are identical to incomuni cado
detention. Detai nees are bei ng segregated i n such conditions
for weeks and, in

1 5Machado v Uruguay (83/1981) in Sel ect ed Deci si ons of the Human
Ri ghts Committee wunder the Optional Protocol, UN Doc. CCPR/ C/ OP/ 2
1990, page 108.

1 6 See, for exampl e, Sel ected Decisions of the Human Rights Committee
under the Opti onal Protocol, UN Doc. CCPR/ C/ OP/ 2 1990: Arzuaga

(Gilboa) v Uruguay (147/1983), page 176; Conteris v Uruguay (139/
1983), page 168; Machado v Uruguay (83/1981), page 108; Penarrieta
v Bolivia (176/84), page 201.
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many cases, nonths. This breaches ICCPR article 10.1 and hunan
rights under the HREOC Act. This practice cannot be justified
on any ground. It is difficult, for exanple, to conceive of the
public risk involved in allowing newly arrived detainees to
nake tel ephone contact with |awers, refugee advocacy agencies
or menbers of the Australian community. This is a serious
violation of the human rights of people who nmay seek to engage
Australia's protection obligations.

The Department has not provided any reasons that would justify
the initial segregation of detainees for any period exceeding
a few weeks.

The Departnment’s policy of incomunicado detention for asylum
seekers for any period breaches Australia s human rights
obligations and is a breach of human rights under the HRECC
Act .

The rules for incommunicado detention at Port Hedland are not
al ways observed in practice, particularly in relation to the
fundamental safeguards of adhering to tinme limts and providing
access to |awyers.

The Department’s failure to respond to requests for |egal
assi stance from detainees in segregated detention within a
reasonable period of time is in breach of section 256 of the
M gration Act, ICCPR article 10.1 and human rights under the
HREQC Act .

There is an absence of nonitoring of the conditions of initial
segregation for newly arrived asylum seekers who are detained
at the Port Hedland centre.

The Commission recommends

R7.1

R7.2

R7.3

The Department should develop a formal policy for inclusion in
the Mgration Series Instructions on the segregation of newy
arrived asylum seekers covering limtations on the maxi mum
time detainees can be segregated, the purpose of segregation
and the conditions of segregation. The Station Instructions
shoul d prohibit explicitly conditions that are features
i ncommuni cado detention. They should state specifically the
right of detainees to make tel ephone contact with nenbers of
the Australian community including |lawers and require that
any officer should facilitate such contact where it is requested.

Det ai nees should not be held in separate detention for nore
than a period of 21 days.

Det ai nees should not be |ocked inside their rooms or the
accomodati on blocks for any period during the initial
segregation. Arrangenments should be nade for them to access
the recreational facilities in the main conpound.



R7.4

R7.5

R7.6

The Depart nent shoul d devel op an effective method for auditing
the | ocal procedures and practices of the detention service
provider to identify any i nconsistenci es between depart nent al
and | ocal policy, and between departnental policy and | oca
practice on the segregation of detainees for the purpose of
undertaking initial health, identity and ri sk assessnents.

In the initial induction session the reason for, and the
conditions of, the initial segregation should be expl ai ned
clearly to detainees. Detainees should be told how | ong the
segregation will last. This session should also outline the
nmet hod of surveillance that will be used and the reason for it.

During the period of initial segregation, an i ndependent person
should visit the centre on the second day and once every 48
hours after this. If the i ndependent person does not speak the
sanme | anguage as the segregated detainees, an appropriate
i nterpreter shoul d acconpany himor her onthe visit. The role
of this person should be clearly explainedto detainees inthe
i nducti on sessi on. Detai nees nust have unrestricted access to
this person and be able to speak to himor her in private.
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8 Evaluation of services to detainees

The range and qual ity of services available at the four inmgration
detention centres vary according to the size and denogr aphy of the
centre as well as its primary purpose. The services evaluated inthis
Part are

= interpretation and translation
= nedi cal services

= education and training

= recreation

= religion and culture

= provision of | egal advice.

There are no Mgration Series Instructions on the provision of services.?
Until late 1997, in addition to providing the custodial service, the
Australian Protective Service managed t he provi sion of a range of
ot her services in the centres. Al aspects of the managenent of
servi ces were handl ed by the APS i ncl udi ng t he sel ecti on and appoi nt ment
of staff, the provision of necessary facilities to operate the services
efficiently and responsi veness to detai nee needs. Al the inmgration
detention centres provi de nedi cal, education, recreation and transl ating
and i nterpreting services to detainees. However, the range and quality
of the services provided vary significantly anong the centres.

8.1 Overview
Port Hedland

Port Hedl and has t he broadest range of services available on site for
several reasons, including

= jts renmote | ocation
= thelinmted services avail abl e in the Port Hedl and t ownshi p
= the historically high nunmbers of detainees held there

= the additional service needs arising out of the |ong-
termnature of detention in Port Hedl and.

1 Migration Series Instructions are temporary instructions prepared
by the Department for wultimate incorporation into the Policy Advice
Manual . Unless formally re-issued they |apse 12 months after issue.
They are distributed to all depart ment al offices in Australia and
all posts overseas. The instructions in M gration Series Instructions
relate to the Migration Act, amended by the M gration Reform Act
and subsequent amendi ng Acts, the M gration Regulations and other
rel ated |l egislation.
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The Commission was told by the centre nanager and welfare officer at
Port Hedland that the services available to detainees include nedical
and welfare services. At the tine of the Conmission’s inspection in
May 1997 the nedical service included a mx of on-site and sessional
nursing staff and nedical practitioners. At the same tine four full-
time welfare officers provided basic counselling, supervised menus
and arrangenents for the clothing and ot her personal needs of detainees,
access to interpreters and contact with lawers, sports and social
activities (including video hire and external excursions), access to
religious counsel and cultural events and a work incentive schene.

During the site visit to Port Hedland in My 1997, the Commi ssion
observed that there had been a significant inprovement in the quality
of the services provided to detainees since its last visit in January
1996. Staff had developed a number of initiatives which provide
detainees with opportunities to use their time in a constructive
manner. These initiatives also give people nore control over their
lives while in detention.

The work incentive schene and the high level of detainee involvenent
in the preparation of neals as part of that schenme are two initiatives
operating only at Port Hedland. The Comm ssion was particularly
i mpressed by these schemes. At the tinme of the My 1997 visit it was
clear that the day-to-day running of these schenmes required a great
deal of planning, tine and comitnent by the welfare staff in the
centre.

The work incentive scheme enables detainees to earn points on a
rostered basis that can be converted to noninal dollar values up to
$90 by undertaking work such as cleaning or cooking. The nmaxinum that
can be held in an ‘account’ is $300. Detainees have access to the
scheme on a rotational basis which enables a detainee to earn $90
roughly every ten weeks. Mire can be earned if a detainee has
dependants. The points can be used to purchase goods up to their
nomi nal dol | ar val ues.

One of the areas of work available to detainees and included in the
work incentive scheme is the preparation, cooking and serving of
daily neals. The schene enables Chinese and Vietnanese neals to be
prepared by Chinese and Vietnanese detainees, Iragi food by lraqgis
and Algerian food by Algerians. Conplaints by detainees during the
Commission’s site inspection in 1996 about the quality and range of
food appear to have been due to problens associated with the
i ntroducti on and managenent of a new schenme and restrictions on the
variety of ingredients due to the greater nunber of detainees being
catered for. The reduction in conplaints about food in May 1997 is in
large part due to the better managenent of the cooking program and
reduced nunbers of detainees at Port Hedland, allowing a wider variety
of ingredients and the successful involvenent of detainees in cooking
their own neals.

Wiile not without their problens both initiatives were considered by
detainees to have inproved the conditions of long-term detention. In
a statement to the Conmission a conplainant from the ‘Gevillea said
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I like the work scheme and want to get nore points through
it. It is good to have something to do, it nakes you feel a
lot better. For such a long period of confining if you don't
find anything to do your body will get weak a lot faster. |
feel a lot happier with something to do.?

The mai n conpl aints were that there was i nsufficient work avail abl e
for all the people wanting to participate in the scheme and the
maxi mumaccr uabl e anount was too | ow. Sone al | egati ons were al so nade
by det ai nees of points being deducted as a di sci plinary neasure and
det ai nees being forced to buy essential goods with points earned from
the work incentive schene. It was all eged wonen with smal | chil dren,
for exanple, arerequired to buy infant fornula, feeding bottles and
teats and nappi es with points they earn working.?3

The nmai n conpl ai nts about food in May 1997 canme fromdet ai nees from
ethnic mnorities inthe detai nee popul ati on whose di etary pref erences
wer e subsuned by the cl osest | arger ethnic group. Detainees inthis
posi tion conpl ai ned of their distaste for the food and the di gestive
probl ens they were experiencing as a result. The schene does not
appear to be creating problens relating to theft of goods purchased
or jealousy inrelationto savings.

Perth and Villawood

The cooki ng scheme successfully running in Port Hedland is in stark
contrast to the arrangenent at the Perth centre. The Commi ssi on noted
during the site inspection of the Perth I mmgration Detention Centre
that no fresh food is prepared on site. The substantial neals of the
day are all prepared off site, delivered frozen to the centre,
defrosted and then heated in m crowave ovens. Article 11.1 of the
I nternational Covenant on Economic, Social and Cultural Rights
recogni ses the right of everyone to an adequate standard of living
i ncl udi ng adequate food. Standard M ni mumRul e 20(1) provides t hat
every person in detention shall be provided with food of nutritional
val ue, of whol esone quality and wel |l prepared and served.

At the Villawood Immigration Detention Centre food and cl eaning
servi ces are contracted to Advanced Food Servi ces. Meal s are prepared
off site and reheated inthe immgration detention centre. The food
is freshly prepared each day and i s not frozen. During the Conmm ssion’'s
site inspection in October 1997 the centre manager advi sed that
wel fare officers work cl osely with detai nees to ensure that the range
of food neets their cultural needs.

2 Evidence, Compl ai nant PH55, statement dat ed 31 May 1997, page
five, paragraph 2.

3 Evidence, Compl ai nants PH49 and PH50, interview of 31 May 1997.



The Perth Immigration Detention Centre has the narrowest range of

and nurses from the local nedical centre are on call and attend when
required. English classes are run by the Catholic Education G oup

or interpreters. The only welfare services available to detainees
are provided by the Red Cross. An officer from the Red Cross visits

members. 4

Information handbooks

At the Perth centre an information handbook, ‘Rules and Information

August 1996, is provided to all detainees on the day they are taken
into detention. In Cctober 1997 when the Comm ssion visited Villawood

outlining the rules of that centre and the services provided.

The Port Hedland ‘Informati on Handbook for Residents at Port Hedl and’,

1996. However, the deputy centre manager advised the Commission in
August 1997 that staff at Port Hedl and use the handbook as a resource

whenever relevant of the services available to detainees.

Finding and recommendation on the provision of
information

i nformati on handbook for detainees upon adm ssion. The Perth
handbook provides information about the rules of the centre,

detention. The Port Hedl and handbook includes the same categories
of information, with the exception of information about the

distributed to detainees since August 1996.

The Conmi ssion recomends
Each centre should provide a conprehensive information handbook
to detai nees upon admi ssion. This handbook shoul d advi se det ai nees

their rights and entitlenments while in detention. Each handbook
shoul d be kept up to date and translated into the main community

4 Briefing from Officer in Charge, APS, and Officer in Charge of

Det ention Centre.
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9 Interpretation and translation

The Mgration Series Instructions state that whenever a detainee has
difficulty understanding and/or speaking English officers should
obtain the assistance of a qualified interpreter such as from the
Departnent’s Translating and Interpreting Service (TIS). The situations
cited where it may be necessary to provide an interpreter include

B explaining to the detainee the nature of and reason for
detention

B explaining the general facilities available to detainees

B seeking information on the detainee’s health and/or need
for nmedication

B infornming detainees of their entitlement to seek |egal
advi ce

B inforning detainees of their right of access to consular
representation

B interviewing the detainee

B when providing the “Notice to Persons in |nmmgration
Det enti on”

B whenever the detainee receives advice from the Departnent,
the Refugee Review Tribunal and Inm gration Review
Tri bunal .

The Port Hedland, Perth and Villawood Station Instructions do not
provide any further direction on the provision of interpreters.?
However, the Department’'s April 1996 version of the Information
Handbook for Residents at Port Hedland states that on-site interpreters
are available from Mnday to Friday and are on call for energencies
over the weekend. It does not nention the existence or availability
of TIS.

The Departnent’s August 1996 version of ‘Rules and Information for
Detainees at the Perth Immigration Detention Centre’ states that if
people have difficulties with the English |anguage they may request
to use the TIS. It advises that staff at the centre will nake the
necessary contact and the service is provided free of charge.

In general, letters from the Departnent to a detainee wll either be
translated into the detainee’'s first |anguage or be read to the
detainee by an on-site or TIS interpreter.

9.1 Accessto the Translating and Interpreting Service

The governnent-funded TIS is integral to the managenent of the detention
regime. The Departnent formally bears the cost of the use of this
service for any purpose in relation to preparing and progressing an
application to stay in Australia.

1 Each i mmigration detention centre has its own Station Instructions
whi ch are produced by the APS Officer in Charge depl oyed to each
centre, in consul tation wi th the departmentally appointed Centre
Manager, APS Headquarters and the APS Regi onal Commander . The
Instructions govern the daily running of immi gration detention
centres, including the duties and responsibilities of custodi al
officers, and are revi ewed on an annual basi s.
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Many detainees at Port Hedland who expressed distress at not

of the refugee determ nation process were not aware that TIS was
avai l able. Failure to explain clearly what the serviceis and howit

on. Acase cited in Chapter 14 exam ning access to |l egal adviceis a
good exanpl e of this. Aconplainant fromthe ‘Gevillea clains that

whi | e the person on the phone was the interpreter. Inthis case the
det ai nee believed that the interpreter was the | awer and t he | awyer

by soneone he t hought was a departnental representative and so he did
not provide full details about his situation.?

Even if detainees are aware of TIS, they may not know what rights
they have to access it. They may al so feel unconfortabl e about asking
centre staff if they can use this service. In a statenent to the
Conmi ssi on the sane conpl ai nant fromthe ‘Gevillea said

I rely on ny children to speak with ny solicitor over the
phone. | do not have the courage to ask the centre nmanager
to provide me with the telephone interpreter service. | do
not know what ny rights are in relation to these services or
what services are available.?

The Commi ssion is aware that detai nees at Port Hedl and have experi enced
difficulties in obtaining access to an interpreter to assist
comuni cation with | egal officers. The Conmi ssi on was advi sed by a
solicitor at the South Hedl and O fi ce of Legal Aid of Western Australia
that there have been di scussi ons between Legal Aid and officers of
t he Depart ment about who should pay for the cost of an interpreter
when Legal Aid provides advice to detainees over the phone or in
person. Prior to October 1996 Legal Ai d had been expected to neet the
cost of this service. Since this tine it has been agreed that the
Departnment wi |l neet the expense by allowi ng Legal Aid solicitorsto
use the on-site interpreters or paying for TIS. One detai nee has
advi sed the Comm ssion that the Legal Aild Ofice had told himthat it
coul d not provide the services of aninterpreter. Because of this, he
uses his son to communicate with the Legal Aid solicitor.* A Legal
Aid solicitor advi sed the Conmi ssion that this detai nee was al ways
provided with an interpreter by the Departnent during the period
Legal Aid was representing him However, once his case had been
finalised the Departnent refused to fund an interpreter for foll ow
up calls to Legal Aid.

2 Evidence, Compl ai nant PH2, st at ement dated 29 May 1997, page 4,
paragraph 1.

3 1d, paragraph 5.
4 1bid.
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9.2 On-site interpreters

Due to the inconveni ence, cost and del ay involved in engagi ng the
TI'S, and t he | arge nunber of detai nees who do not speak any Engli sh,
greater reliance is placed on the interpreters who work on site at
Port Hedl and. The Port Hedl and centre enpl oys two on-site interpreters.
These interpreters assist in the day to day adm nistration of the
centre, as they attend neetings bet ween det ai nees and centre staff,
translate |l etters fromdetai nees and attend di sturbances. A sanple
of incident reports fromthe Port Hedl and centre bet ween January 1995
and March 1996 denonstrates that the on-site interpreters are frequently
relied onin the resolution of conflicts involving detainees. The
Vi | | awood and Perth centres do not have any interpreters on staff.

The Conmmi ssion was told that the association between the on-site
interpreters and t he Departnent and cent re managenent tends to underm ne
t he confidence of detainees inthe interpreters’ independence. Several
det ai nees renmarked on this during interview and expressed relief at
t he Comni ssion’s use of an i ndependent interpreter. A detainee from
the “Gevillea recorded his concernin astatenent to the Conm ssi on.

Apart from the TIS, all interpretations have been done by
the centre interpreter. | do not know whether the
information | receive or give is interpreted accurately.?®

An interpreter is crucial to appropriate treatnent of detai nees and
to enabling themto exercise their | egal rights including preparing
an applicationto stay in Australia. The Departnent’s pl acenent of
on-siteinterpreters at Port Hedland is wel cone. This is a necessary
response to the needs and rights of detainees. It is inportant that
staff at the centre nake use of the on-site interpreters when they
are nanagi ng i nci dents and resol vi ng m sunder st andi ngs. |f custodi al
staff fail tousethe on-siteinterpreters to assist in negotiating
m sunder st andi ngs over ordi nary everyday events, the consequences
for the detai nees can be devastati ng.

Escal ation of a m sunderstanding

A conpl ai nt to the Commi ssi on by a wonman fromt he ‘ Pheasant’ illustrates,
in the Commission’s view, that the absence of an interpreter can
result in the escalation of a conflict. This case is discussed in
detail in Chapter 6. Inthis conplaint aninterpreter was not avail abl e
when t he worman | eft the dining area on a Sunday with an extra pi ece
of fruit. Because the woman only spoke Cantonese she could not
explainto the APS of fi cers who had st opped her why she had the extra
pi ece of fruit. The incident led to the woman assaul ting APS officers
and being forcibly restrained. In a statenment to the Comm ssi on she
sai d

5 1d, paragraph 3.
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Wen | went out the door of the mess with the 2 pieces of
fruit at least 5 APS officers held ne there ... | tried to
indicate with ny hand that it is ok for nme to take one piece
of fruit ... | tried to explain to them that the 2 pieces of
fruit were given to me by the person in the canteen ... At
the time | asked for an interpreter so | could explain that
I had been given the fruit. As there was no interpreter |
thought they were naking a joke of me ... Suddenly the two
female APS officers attacked ne from behind and got hold of
ny arm and twi sted both nmy arns over ny back.

The conplainant alleged that incident resulted in her being pushed to
the ground face first and being taken to the observation room She
al so stated

| again asked for an interpreter. The APS officer in charge
of the shift then arrived. He asked nme to go along with him

to the office and asked me to cone into the office. | stood
outside the door and ny intention was to wait there until the
interpreter arrived, so that | could explain to him what had

happened. However, he wouldn’'t wait and the other two APS
officers who were there grabbed ny hands and the head of the
shift held both nmy legs and put ne inside the observation
room ®

The Conmi ssion commenced an inquiry into this conplaint in July 1997
and in Decenber 1997 a response was received from the Departnent. The
Department confirmed that an incident took place on Sunday 18 My
1997 when the conplainant tried to leave the dining area with two
oranges. The response stated that it is general policy that if an
interpreter is available he or she would imediately attend the site
of a disturbance. However, as the incident took place on a Sunday an
interpreter was not on site and only available on an on-call basis.’

The Department has supplied the Conmission with incident reports
fromthe APS officers involved. These reports record that the detainee
was not able to communicate why she had the two oranges and made a
nunber of requests for an interpreter to be called. The inability of
the detainee to explain herself to the APS officers and the insistence
by these officers that she |leave the dining area before the interpreter
arrived resulted in a mnor incident escalating into a major conflict
and security problem

Inquiries by the APS officer in charge revealed that the conplainant
was in fact given the fruit by one of the people who worked in the
kitchen but this was not known to the officers working in the dining
area. If an interpreter had been present, the detainee could have
told them that she had been given the fruit and the matter could have
been resolved by the officers checking this with the kitchen worker.

6 Evidence, Compl ai nant PHS5, statement dated 1 June 1997, page 1.

7 Evidence, letter from the Secretary of the Department dated 28
November 1997 in response to a complaint by Complainant PH5, page
3.
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In hisreport onthe incident tothe centre manager, the APS of ficer
i n charge stated

It has been made quite clear that there was some difficulty
in comunication between the resident and the APS officers
involved, this was one of the main factors which allowed the
incident to grow to the proportions that it did.?®

The incident reports record that an interpreter arrived after the
conpl ai nant had been pl aced i n an observati on room The docunents do
not recordthetine theinterpreter arrived or when the interpreter
was called. It is al so not cl ear who was responsible for callingthe
interpreter.

At Port Hedl and the absence of interpreters on the weekend | eaves
bot h det ai nees and staff at risk of situations escalatinginto conflict.
The Commission realises that it is not al ways possible to have an
interpreter on site. There is a need to develop arrangenents to
ensure that interpreters can attend disturbances within a short
time. If the detainee is not at risk of injuring himor herself or
ot hers, no action should be taken to nove or restrain the person
until aninterpreter arrives.

9.3 Translation services

The on-site interpreters translate letters from detainees to the
centre manager. However, the Conmm ssion was tol d by det ai nees at Port
Hedl and that they often receive letters in Englishrelevant totheir
application for refugee status and that these |l etters are not transl at ed
by the on- site interpreters. In his statenent to the Comm ssion a
detai nee fromthe ‘Gevillea said

The manager and deputy nanager also told ne through an
interpreter that ny application had been refused. | asked
the manager on what basis nmy application had been refused
.. I requested that the nmanager have the docunent
translated for nme. The docunent is about nine pages. He did
not get the statenent translated ... | thanked the manager
for giving me a docunent that | could not understand. The
manager told ne that over here, we did not have that sort of
service. In the centre, it does not matter what sort of
document it is, we do not get translations.?®

8 Report from Officer in Char ge, APS, Port Hedl and I mmi gration
Detention Centre dated 20 May 1997, page 1.

9 Evidence, Compl ai nant PH2, st at ement dated 29 May 1997, page 4,
paragraph 2.

145



The sane det ai nee was told he had seven days to appeal the adverse
deci sion that was the subject of the letter. The forns he was gi ven
were in English. He told the Conmi ssion

| realised there was little time so | wote a letter in
Chinese to the court. The court did not understand it and
they returned the letter to me. They suggested | get a
translation into English. | requested the manager to supply
a translation and | was told that that service was not
provided by the centre.?

9.4 Human rights law relevant to interpretation and
translation services

Very few asylum seekers arrive in Australia able to speak English
sufficiently to conduct the basic transacti ons necessary for survival
much | ess pursue the conpl ex process of naking an application for
protection. As required by international | aw (the obligation of non-
ref oul enent i n the Refugee Convention article 33, ICCPRarticle 7 and
CRCC article 37(a)), Australian | aw nmakes avail abl e a procedure for
t he assessment of an asylumseeker’s status. The | CCPR requires t he
provi si on of conpetent translation and interpretation services to
t he asyl umseeker throughout the process in which his or her status
and ot her rights and obligati ons are bei ng determ ned. Wthout these
servi ces the asyl umseeker will be unequal before the lawcontrary to
ICCPR article 26 and wi Il experience discrimnationinthe enjoynent
of his or her hunman rights contrary to article 2.

| CCPR article 26 provides

Al persons are equal before the law and are entitled
without any discrimnation to the equal protection of the

I aw. In this respect, the law shall prohi bi t any
discrimnation and guarantee to all persons equal and
effective protection against discrimnation on any ground
such as ... |anguage

I CCPR article 2 provides

Each State Party to the present Covenant wundertakes to
respect and to ensure to all individuals wthin its
territory and subject to its jurisdiction the rights
recognised in the present Covenant, w thout distinction of
any kind, such as ... |anguage

Principle 14 of the Body of Principles enphasises the particul ar
right toaninterpreter inrelationtothe determ nation of the | egal
status of a detai nee.

101 bid.
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A person who does not adequately understand or speak the
| anguage used by the authorities responsible for his arrest,
detention or inprisonment is entitled to receive pronptly in
a | anguage which he understands [any infornmation relating to
his arrest and associated rights] and to have the
assi stance, free of charge, if necessary, of an interpreter
in connection wth I|egal proceedings subsequent to his
arrest.

To ensure humane treatnent in detention, Standard M ni num Rul e 51

recogni ses the need for the services of

i nteracti ons between det ai nees and staff.

the mgjority of the ... personnel of the institution
shall be able to speak the |anguage of the greatest nunber
of prisoners or a |anguage understood by the greatest nunber
of them ... [whenever necessary, the services of an
interpreter shall be used.

interpreters in the daily

The provision of on-site interpreters accords with human rights

requi renents but they nust be avail abl e when required. The absence of
interpreters on weekends and the failure of custodi al
interpreters during security incidents indicate the i nadequacy of

t he present servi ce.

The Standard M ni mnumRul es al so address t he detai nee’s need for full
i nformati on about the services providedintheinstitution and his or

her rights and obligations. Standard M ninumRul e 35.1 states

9.5

Every prisoner on admission shall be provided with witten
information about the regulations governing the treatnent
of prisoners of his category, the disciplinary requirenents
of the institution, the authorised nethods of seeking
information and meking conplaints and all such other matters
as are necessary to enable himto understand both his rights
and his obligations and to adapt hinself to the life of the
institution.

Findings and recommendations on interpretation and

translation services

The Commi ssion finds

staff to use

Det ai nees are often unaware of the availability of the Transl ating
and Interpreting Service. Wen they are aware of it, they often

feel toointimdated to ask for the service.

Det ai nees often feel inhibited in speaking freely through the

departnent al | y- appoi nted on- site interpreters.
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On occasion on-site interpreters have not been requested to
assist or have been unavailable to assist in the negotiation
and resolution of many disputes involving detainees.

The absence or wunavailability of interpreters has contributed
to the escalation of disputes involving detainees.

Restricting the use of interpreters in the managenent of conflict
and m sunderstandings in the particular circumstances of
imm gration detention breaches the requirenment for humane
treatment in detention in ICCPR article 10.1 and human rights
under the HREOC Act.

VWhile letters from detainees to centre management or the
Department are translated by on-site interpreters, detainees
who receive letters in English pertaining to their asylum
status are often unable to have their letters translated.
Failure to provide translations of docunents specifically
relevant to a detainee's refugee application or to provide
access as of right to interpreters for the purpose of facilitating
communi cati on between detainees and their |awyers breaches
ICCPR article 26, human rights under the HREOC Act and common
law principles of equality before the I|aw.

The Commission recommends

R9.1

R9.2

R9.3

R9.4

I nformati on handbooks at each of the detention centres should
include a description of the Translating and Interpreting Service
and advice about its availability including the circunstances
in which and the neans by which the service can be provided.

Det ai nees should be told explicitly by the custodial officers
or departmental officers that they will be provided with
transl ation assistance where necessary to neet any requirenent
to put requests in witing.

The detention service provider (currently Austral asian
Correctional Services) should ensure that at the Port Hedl and
centre on-site interpreters are available seven days a week
for at least 16 hours a day. At the other centres the Departnent
and the detention service provider should exanmine the feasibility
of employing on-site interpreters. If this is not possible,
due to the diversity of the |anguages spoken by detainees, the
Departnment and the detention service provider should establish
a list of TIS interpreters covering the main |anguage groups in
each centre. Ideally, these interpreters will live or work
near the centre. These interpreters should be on call and able
to attend the centre at short notice.

The detention service provider’s local instructions should
require officers attending a dispute involving a detainee who
cannot speak or understand English to obtain the assistance of
an interpreter.
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R9.5 The Mgration Series Instructions should require all fornmal
witten comunications to a detaineeinrelationto his or her
immgration status to be translated into the first | anguage of
t he detai nee. This i ssue appears to be addressed by | mm grati on
Detenti on Standard 2.4 whi ch states that where a det ai nee has
a non- Engl i sh speaki ng background, witten i nformation shoul d
be provided i n a | anguage t he det ai nee can under st and.
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10 Medical services

Overview of health care provision

The M gration Series Instructions on general detention procedures state
that, where a detai nee requests or appears to be in need of urgent nedical
attention, officers shoul d seek nedi cal attention for the detai nee i medi ately.
I n general, detainees are told during their initial induction and nedi cal
screeni ng what nedi cal services are avail abl e on site.

The fol l owi ng services and facilities are provided at all four centres
= health screening within 24 hours of arrival
= a designated nedi cal room

= nedical officers either available on site or visiting the centre
on a regul ar basis

= referral to a range of specialist services as required

= the cost of nedical and dental care net by t he Department.

No facility has a full-time doctor on staff or a regularly visiting
psychiatrist. On-site nurses at centres other than Port Hedl and are not
required to have specialist nental health qualifications. No centre has a
systemof routine nmedi cal checks i n pl ace.

10.1 Medical services at the Perth centre

The Perth Station Instructions provide guidelines for the provision of
medi cal and dental care. They cover areas such as the initial nedical
exam nation, accessing on-site care, requests to see private nedical
practitioners, transfers to hospital and nedi cal record keepi ng. The ‘ Rul es
and Information for Detainees at the Perth I nmgration Detention Centre’
advi ses det ai nees of their rights to have nedi cal and dental care and how
t hey can access t hese servi ces.

On-site nmedical services include a nurse froma | ocal nedical centre who
vi sits on Monday, Wednesday and Friday nornings. Doctors at this nedical
centre are on call and attend when they are required. Referral to the
hospital, dentists and psychiatrists is conducted on a needs basis. APS
of ficers used to di spense nedi cati on to det ai nees.

An initial nedical exam nation is conducted upon induction by a nedical
officer fromthe | ocal nedical centre within 24 hours of the person being
pl aced i n detention. This exam nati on does not include bl ood tests or tests
for tubercul osis.

Access to mental health services

In Perth the centre’s i nformal arrangenent with the nearest 24-hour nedi cal
centre i s not conducive to devel opi ng any i nsight into the psychiatric needs
of det ai nees.
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10.2 Medical services at Villawood

The Villawood Station I nstructions do not include guidelines for the
provi sion of health care.

Medi cal and dental care is provided on a needs basis. Nursing careis
avai l abl e during normal office hours and a doctor is on call. He
conducts clinics daily fromMndays to Fridays and as required on
weekends. The nedi cal staff refer detainees as appropriate to a range
of specialist nedical services, such as ante-natal clinics, counsellors
and psychiatrists. The services of an interpreter are provided for
al | outside nedical appoi ntnents. Energency services are provi ded by
a nearby nedical centre or at the | ocal hospital.

Al'l newarrivals at Villawood are gi ven a nedi cal exam nation by the
nurse or the centre doctor within 24 hours of arrival. Medical
hi stories are obtained and tests are carried out. These tests include
a chest X-ray for tuberculosis. If the exam nation detects that a
person has a nedical condition, a conplete nedical history is sought
and the centre doctor arranges fol |l ow up care.

Access to mental health services

Oficers of the Service for the Treatnent and Rehabilitation of
Torture and Trauma Survivors (STARTTS) whi ch operates in NSWtold t he
Comi ssi on about a nunber of barriers detainees at Villawsod face in
gai ni ng access to their service. These i ncl ude

m custodial officers not being avail abl e to escort detai nees
to therapy and assessnent sessi ons

= nedical staff at the centre not referring many det ai nees
to their service, |eaving nost referrals to be made by
people in the community who are concerned about a
det ai nee’ s nental health

= det ai nees not knowi ng of the exi stence of STARTTS, so not
requesting to be referred

m custodial officers not realising that a detainee who is
exhi biting chal | engi ng or di sturbed behavi our may need
treatnment for torture or trauma experienced in the past.

The Vil | awood centre has arrangenents with psychiatrists or speciali st
counsel |l ing services on a strict needs basi s when appoi ntnents are
avai | abl e.* The | ong del ays and irregul ar consultation dates tend to
i nhibit the provision of specialist care for detainees suffering
nment al di stress.

1 The same is true for Maribyrnong.

151



A Nigerian woman with a young child at Villawood started to suffer
fromdepressionin March 1997, foll owi ng her husband’ s escape and her
transfer to Stage One, the mediumsecurity detention facility. In
April 1997 the visiting doctor at the centre nade an appoi ntnent with
a femal e psychiatrist for 28 May 1997. The fol | ow up appoi ntnent with
the psychiatrist did not take place until 16 July 1997. The Depart nent
and the APS were waiting on this specialist advice to deci de whet her
to nove t he worman back to the | owsecurity environnment of Stage Two.

10.3 Medical services at Port Hedland

The Port Hedland Station Instructions include guidelines on the
provi si on of nedical and dental services. The Instructions cover
procedures for

= accessing on-site nedical staff
= seeki ng i ndependent nedi cal advi ce or second opi ni ons

» transfers to hospital and custodi al arrangenents during
hospi tal stays

= nedi cal exam nations

= provision of dental treatnent
= di spensi ng of nedi cation

= wonen’ s health

= nedi cal record keepi ng and

= basi c personal hygiene.

The * I nformati on Handbook for Residents at Port Hedl and’ sets out the
rights and entitlements detai nees have inrelationto these procedures.
The deputy centre manager advi sed t he Comm ssion that as the Handbook
isnolonger distributedto detainees the welfare officer is responsible
for alerting detai nees to nedi cal services available to themas the
need ari ses.

On-site nedical services at Port Hedl and i ncl ude two full -ti ne general
regi stered nurses, one with nental health qualifications. Inaddition
two general practitioners attend the centre four norni ngs a week. A
psychiatrist is flown in fromBroonme once every fortnight. Services
in the Port Hedl and township are al so used when necessary. They
i nclude nental health nurses, dental services, hospital in and
out pati ent care and the wonen’s health centre. A detai nee who wants
to seek specialist or other i ndependent nedi cal advice or a second
opi nion nmust first see the on-site nursing staff who determi ne the
det ai nee’ s need.

The nursing staff told the Conm ssion that there had been | ess denand
for external services since the drop in nunbers at Port Hedl and nade
t he det ai nee popul ati on nore stabl e and manageabl e.
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The popul ation is neverthel ess generally | arger at the Port Hedl and
centre than at any other and so it requires nore on-site nedical
staff. The linted nmedical facilities available in the Port Hedl and
township al so | eads to a requi renent for additional on-site care.

Health screening during induction

At Port Hedl and all asylum seekers who arrive by boat are given a
t hor ough medi cal exam nati on, includi ng bl ood, urine and stool testing
upon arrival to determ ne whet her any nedi cal conditions may need
treatment. They are required to cooperate with the authorities
undertaki ng this conprehensive testing as a prerequisite to any
application to stay in Australia. Detainees nust be tested for a
range of health conditions including tubercul osis, hepatitis B and
C rubella, syphilis and HVinfection. Detainees found to be i nfectious
are i solated and usual ly transferred to hospital for treatnment. All
det ai nees are i nocul ated before they are permittedtojoin the man
det ai nee popul ati on.

Thereafter, treatnent is provi ded free of charge by on-site nedical
staff and doctors and specialists contracted to the centre on a needs
basi s. Det ai nees who nake appoi ntnents wi th i ndependent doctors or
specialists are required to neet their own costs.

Access to mental health services

A | arge nunber of detai nees experi ence nental health problens. This
may be due to a nunmber of reasons including being subjected to
torture or other forns of persecution in their country of origin,
stresses created by the | ength and conditions of detention, feelings
of anxi ety and desperation because their applications for refugee
st at us have been rej ected. The Conmi ssion i s concerned t hat det ai nees
with mental health problens are not al ways receiving nedical care
appropriate to their condition.

In discussions with nursing staff at the Port Hedl and centre the
Conmi ssi on was told that depressionis the nost cormon heal th probl em
among the residents in the centre. Anxiety, stress, insomia, stomach
ul cers, bacterial stonmach conditions, constipation and boredomare
t he usual things peopl e present with.

The mental health nurse stressed that sl eeping tablets and painkillers
are given to detainees only as a |l ast resort. Alternatives such as
| avender oil, hot m |k and i nstructions on rel axation techni ques are
preferred. The nurses al so organi se weekly excursions for |ong-term
det ai nees and peopl e who nmay be suffering fromdepression.

The on-site nurses at Port Hedl and tol d t he Conmi ssion that the nost
common drugs hoarded are antibiotics and headache tablets. They
stated hoarding is not usually done for the purposes of planning
self-harm |ike suicide. Rather prescriptionitens seemto be hoarded
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li ke other itens because det ai nees do not have nuch to call their
own; they hoard what t hey can

Suicide attenpts by asylum seekers, however, are not infrequent.
Nunmer ous exanpl es of detai nees attenpting suicide or serious self-
harmare cited in the Port Hedl and i nci dent reports between January
1995 and March 1996. Over this period nost people who attenpted
sui ci de did so by slashing their wists or drinking cleaning fluid.
Two weeks before the Comm ssi on undertook the site inspection in May
1997 a 26 year old man from the ‘Vagabond took an overdose of
tabl ets he had hoarded. In aninterviewwth the Conmi ssion he said

Because of the long wait and because | do not know when | will
get out of here and because | am scared of going back | tried

to kill nyself two weeks ago. | took tablets | had saved up
They nade ne feel very sick. Wen | becane sick | becanme very
scared of dying and so | am glad | was saved.?

The incident reports also show that detainees commonly exhibit
aggressi ve behaviour that is considered a risk to thensel ves and
ot hers. The records i ndicate that depression, suicide attenpts and
di sruptive behavi our are treated by

m transporting detainees to the local hospital to have
their physical injuries treated

= physically restraini ng detai nees with handcuffs

= arranging for detainees to see the on-site nurse or a
doctor, who nay prescribe nmedication which can incl ude
oral sedatives or, in cases involving very difficult
behavi our, intra-nuscul ar injections

= placing detai nees in the observati on roomor transferring
themto the | ocal police | ock-up

While the physical injuries are treated either on site or at the
| ocal hospital, it is not clear what, if any, specialist nedica
treatment detainees received to help them address the problens
underlying the attenpt to harmthensel ves or others. The records
provi ded no evi dence t hat det ai nees who attenpted suicide recei ved
prof essi onal counselling or were referred to psychiatric assessnent
or care. There are no fornal procedures at any of the centres to
det ect detai nees at risk of suicide or who are victins of torture and
trauma and to ensure that they are provided with specialist care.

The preval ence of depression, anxiety and stress experienced by
det ai nees shoul d | ead i nevitably to consi derabl e rel i ance on psychiatric
services. This is not the case however. In Port Hedl and a psychi atri st
who practises in Broonme visits once every two weeks. In addition, the
mental health nurse told the Conm ssion in May 1997 that she

2 Evidence, Detainee PHl1, record of interview of 2 June 1997, page 1,
paragraph 9.



experienced great difficulty in encouraging Chinese detainees
particularly to seek treatnment ot her than nedi cation for their nental
di stress due to their cultural resistance to the notion of nental
illness. There are no specialist torture or trauma counselling services
avai l abl e in Port Hedl and. The cl osest counsel |ling service of this
type is the Association for Service to Torture and Trauma Survi vors
which is |ocated in Perth.

Failure to nake a psychiatric assessnent

Medi cal records obtained by the Conmi ssioninthe investigation of a
conplaint by a woman fromthe ‘ Pheasant’ rai se a nunber of serious
i ssues about the nedical care provided to people with mental health
probl ens at Port Hedl and. ® During her detention at Port Hedl and this
woman

= exhi bited continuing nmental health probl ens
m attenpted suicide on at | east three occasions
= was prescribed anti-depressants at regular intervals

= was adm nistered the anti-psychotic nedication,
Hal operi dol, by intra-nuscul ar i njection on four occasi ons.

However, at no tinme during her detention at Port Hedl and was she
referred for a formal psychiatric assessnent although this would
have been possi bl e.

Her mental health problens were primarily nanaged by the use of
medi cati on, even though in the assessnent of the general nedical
practitioner she did not have a treatable psychiatric illness but
rat her a behavi oural disorder. Her nedical records indicate that she
was prescribed various anti-depressants at regul ar intervals, although
the reasons for their use and for changing the type of anti-depressant
used are uncl ear.

The Comm ssionis critical of the use of intra-nuscular anti-psychotic
medi cati on on four separate occasi ons to nanage her behaviour inthe
absence of any formal psychiatric assessnment. The Comm ssi on questions
t he purpose of managi ng a det ai nee’ s behavi our with anti-psychotic
medi cati on when she had not been di agnosed as having a psychiatric
illness. From the medical records it is not clear whether this
det ai nee consented to these injections. As she had refused oral
sedatives, it is likely that she woul d have refused an i nj ecti on.

3 Evidence, Compl ai nant PH5, st at ement dated 1 June 1997.



It i s questionabl e whet her the Departnment has the | egal authority to
sedat e a detainee with intra-nuscul ar medi cati on agai nst his or her
will. The Port Hedl and centre has a ‘ Protocol for the Managenent of
a Disturbed Resident’ in circunmstances where a detai nee becones
extrenely agitated or disturbed and is i n danger of harm ng himor
hersel f or others. The Protocol authorises the general nurse and
centre nmanager in consultationto admnister anintra-nuscul ar injection
when counselling and oral sedation have failed or cannot be
adm ni stered. Mgration Regul ati on 5. 35 aut hori ses nedi cal treatnent
to be givento a detainee if, on the advice of a Comonweal t h Medi cal
O ficer or registered nedical practitioner, the Secretary of the
Department forns the opinion that

= the detai nee needs nedi cal treatnent and

= if medical treatnent is not givento that detai nee, there
will be a serious risk to his or her life or health and

= the detainee fails to give, refuses to give, or is not
reasonably capable of giving, consent to the nedical
treat nment.

In addition, the regul ati on aut hori ses the use of reasonabl e force
(including the reasonabl e use of restraint and sedatives) for the
pur pose of giving nedical treatnent to a detai nee. Detai nees who are
gi ven nedi cal treatnment as prescribed by the regul ation are taken for
al | purposes to have consented to the treatnent.

This M gration Regul ati on was not invoked in relation to the chenical
restraining of this woman, as at no point did the Secretary authorise
the treatnment. To the Comm ssion’s know edge, this Regul ati on has
never been i nvoked. Its | awful ness has not been settled. A so, section
5(1) of the Mgration Act gives the Departnent the authority to use
reasonabl e force to take a person into detention and to keep hi mor
her there. It does not relate to the use of force when a person is
al ready in detention and not attenpting to escape.

Fol | owi ng a serious security incident where both the woman and APS
of ficers were injured, the centre manager requested t hat the woman be
referred for a psychiatric assessnent. The nurse referred t he det ai nee
tothe visiting general practitioner. The assessnment of this doctor
was that t he woman di d not have a treatabl e psychiatric illness and
no i nprovenent i n her behavi our coul d be expected. The doctor di d not
refer the woman to a qualified psychiatrist for a formal psychiatric
assessnent .

In the Conm ssion’s viewthe managenent of this wonan’'s condition by
centre staff was inadequate. In certain circunstances chenically
restraining a detai nee agai nst his or her will can constitute i nhuman
and degradi ng treatnent and assault. The reliance on chem cal restraint
as a neans of regularly managing this woman's behaviour, in the
absence of any formal psychiatric assessment, constituted degrading
treatment and a breach of her human rights.



In 1995 the Comonweal th Onbudsman prepared a report on the transfer
of immgration detainees to State prisons. This report docunented
two cases where detainees who were manifesting unstable and nentally
di sturbed behaviour were transferred to police |ock-ups or State
prisons before they had received any psychiatric assessment or care.
M Z had been detained at the Maribyrnong |nmgration Detention
Centre for four weeks when he became uncontrollable and behaved
irrationally. He was transferred to a police station where he was
held for two days. He was then noved to the State prison system and
admtted to the prison hospital.

M Z was later comitted to a secure psychiatric facility. He remai ned
in custody for four months until he was granted a protection visa and
rel eased. The Ombudsman found that even though the transfer was
lawful it was unreasonabl e because M Z's behaviour suggested that he
required psychiatric care rather than exposure to the crimnal domain
of the State prison system She concluded that M Z should have been
assessed at the inmgration detention centre for adm ssion to a
psychiatric hospital.*

This case highlights the inportance of custodial officers being able
to recognise the signs of possible mental illness and being able to
obtain the appropriate medical or psychiatric assessnments. It is
totally inappropriate to nmnage the behaviour of a nmentally ill
detainee by transferring the detainee to a State prison.

Barriers to access

The limted services available in the Port Hedl and township also pose
difficulties for accessing additional specialist advice. A conplainant
from the ‘Melaleuca’ who was in considerable pain from a suspected
stomach ulcer told the Comm ssion that an appointnent with a specialist
for which he had waited weeks had to be cancelled as it clashed with
his Refugee Review Tribunal hearing. The nursing staff told the
Commi ssion that long delays in seeing specialists in Port Hedl and
were usual .

The procedure for detainees to access the nurses at the Port Hedl and
centre was considered discouraging for detainees wi shing to seek
nmedi cal advice. Detainees nust present to a specific gate near the
adm nistration block and wait for a card to be issued to authorise
their visit and place them in the queue. The internal fence which
separates the main compound from the admnistration block where the
nurses are |ocated places a physical restriction on access to nedical
advi ce. These arrangenents also make it difficult for detainees to
keep private the fact that they are seeking nedical care.

In discussions in May 1997 the on-site nurses told the Conm ssion
that they had received conplaints from people having to wait at the
gate for half an hour. They said that there was one person who did not
come back for days. In these discussions the nurses acknow edged that
it wuld be easier for detainees to access them if the fences were
not there and people could walk straight in. However, it was felt
that the renoval of the fence nmay nake appointnents nore difficult to
manage.

4 Commonweal th Ombudsman, Investigation of compl ai nts concerning
the transfer of I mmi gration det ai nees to St ate prisons, 1995,
pages 25-40.
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The nurses’ general viewwas that people tend to over-present rather
t han under - present for nedical care. They felt that detai nees have a
nor e conpr ehensi ve and accessi bl e heal th care servi ce than t he general
community in Port Hedl and.

Fenmal e det ai nees may be reluctant to ask for nmedical assistance if
t he services of a fenal e nurse and doctor are not avail able to them
This is an issue at the Villawood centre. Although a significant
nunber of fenal e detai nees are held there, only a nal e doctor provi des
servi ces.

I n di scussions with centre nanagenents the Commi ssi on was tol d t hat
peopl e can readily access on-site nedical staff and referrals are
nmade t o address specific health care needs. During the site inspection
t he centre manager at the Perth centre provi ded exanpl es of the type
of health care provided to detai nees. He sai d one det ai nee who was
di agnosed with cancer received radi o-therapy daily for a period of
four or five weeks. He also stated that a young girl in detention
with polio had five or six operations on her hips foll ow ng which she
was abl e to wal k.

To encour age det ai nees to see themabout nedi cal probl ens, the nurses
at Port Hedl and take detai nees on weekly excursions outside the
detention centre. | n background di scussi ons the nurses advi sed t hat
this has | ed to detai nees getting to knowthemand as a consequence
people are nore likely to come to themif they have a nedi cal issue.

10.4 Adequacy of medical care

Many det ai nees at Port Hedl and tol d t he Comm ssion that their medical
conpl ai nts were not taken seriously. In discussions the nental health
nurse told the Commi ssion that she did not think that peopl e under-
present. She said that it was her viewthat it was rare for soneone
to have a major illness and not tell the nurses about it.

Det ai nees were sensitive that they may be perceived in this way. A
nunber who spoke to the Conmi ssion believed that if they presented
too often they woul d be seen and treated as nal i ngerers. A conpl ai nant
fromthe ‘ Cockat oo’ told the Comri ssion

Wen we were sick during the period we were here, sonetines

the nurses did not really show their care of us ... | felt
terrible pain from March until 8 OCctober when | passed a
[ki dney] stone. | took the stone to show the nurse and told
the nurse that the pain was still there ... | also had a
haenorrhage and | was brought into the hospital. Before the
passing of the stone, the nurse always said that | was
pr et endi ng.

Thi s sanme conpl ai nant stated that her attenpts to seek treatnment for
nunbness i n her foot were not taken seriously. She tol d the Comm ssion
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. my right foot is getting nunbness. It is getting quite
bad and stopping ne from sleeping. | have had this problem
since January 1995. | have told themrecently but | have not
had any help this year. The nurse told nme she could not get
any medicine for me and | may feel better over tine.®

I n anot her case a conpl ai nant fromthe ‘Gevillea toldthe Conm ssion
t hat he repeatedly sought treatnment for the superficial head i njury
of his son

| saw the nurses about the pain and each tinme they have given
ne one tablet.®

This matter has been fornmally investigated by the Comm ssion. The
report prepared by the nurses at Port Hedland records that the
conpl ai nant and hi s son sawthe nurses about the injury to the boy's
head on only one occasion. The nurses’ records do not support the
father’s claim At this consultation the boy was gi ven sone Lasoni |
creamto rub on the bruise.”

A det ai nee fromthe ‘ Mel al euca’ has al | eged that his nmedical condition
was negl ected. This conplainant was transferred to hospital for
rehydrati on due to the effects of being on a hunger strike. He told
the Commi ssion that when he was di scharged fromthe hospital the
doctor at the hospital gave himnedication to ease the pain from
stomach cranps caused by an ulcer. He said that he was i solated in an
observati on roomwhen he returned to the centre and t hat

the APS took from ne the nedicine that the doctor had
given ne. The guard did not tell me why he was taking the
nedicine. | did protest about that but he said that | was not
allowed to get the nmedicine so | did not conplain any
further. The nurse did not visit ne as it was at m dnight.
The boss told me that | would be kept there until the nanager
saw nme in the norning. In about one hour | experienced
stomach cranps and called the APS to give nme the nedicine ..
After 1 hour | was crying fromthe pain and they took me back
to the hospital. They gave me another pint of fluid and then
I was put into intensive care.®

These al | egations i ndi cate t he perceptions of sone detai nees at Port
Hedl and that their concerns about their health are not bei ng taken
seriously and that they are not receiving sufficient care for their
conditions. These perceptions may be the result of a nunber of
factors, including

5 Evidence, Compl ai nant PH50, record of interview of 31 May 1997.

6 Evidence, Compl ai nant PH6, stat ement dated 1 June 1997, page 1,
paragraph 3.

7 This is a cream used to reduce bruising.

8 Evidence, Compl ai nant s PH13- 15, record of interview of 31 May
1997, page 5.
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B the generally |ow educational |evels of many boat arrivals
that may neke it difficult for them to communicate what
is wong and how they are feeling or to understand the
nmedi cal advice provided

B cultural issues relating to different understandings of
how the body works and what sort of nedical treatnent nay
be appropriate

B unreasonabl e expectations on the part of detainees about
what can be done to inprove their medical condition

B i nadequacies in the nmedical facilities and services
provi ded.

Sone of these issues may be addressed by nmedical personnel in the
imm gration detention centres having a better understanding of cultural
issues relating to the provision of health care to the mjor ethnic
groups in the centre. The quality of the care provided would also be
i nproved by nedical officers being aware of and accommodating the
educati onal background of detainees. Cear guidelines for detainees
about the standard of health care that wll be provided while in
detention will help to address any unreasonable expectations.

Wiere a centre has a large group of detainees from the sane ethnic or
cul tural background, enploying nedical personnel who speak the sane
first language as the group would go a long way towards addressing
these cultural and conmmunication issues.

The Commission is not qualified to assess the quality of health care
provided by nmedical staff at the immigration detention centres. This
is an issue of professional practice which is best dealt with by
regi stration bodies and health care conplaint organisations.

10.5 Access to medical services

The Conmi ssion has received a nunber of conplaints from detainees
relating to the difficulties they experience in getting an appointnment
with a doctor or specialist opinion on their nmedical conditions.
Det ai nees have little power to initiate independent nedical advice
as the on-site nurses authorise any appointnments with the visiting
doctor or |local specialists.

Aftermath of a suicide attenpt

A conplainant from the ‘Pheasant’ said that after attenpting to
commt suicide by slashing her wists with a razor in January 1997
she was

taken to the hospital. The wound required stitches. As
I had severed the nerve they had to sew it back up. After the
stitches | was returned to the centre. | requested further
nedical attention and all | got was further painkillers.
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| still feel nunmbness ... | have asked the manager and the
deputy to see a specialist about the nunbness in about April
this year because the doctor here is just general. | have not
seen a specialist yet.®

The Commi ssion has investigated this allegation. The Departnent
provi ded nmedi cal records which confirmthat in January 1997 this
detai nee attenpted to commt suicide by cutting her wist and was
taken to the hospital to have the i njury sutured. The nedi cal records
i ndi cate that this detainee experienced significant difficulties in
obt ai ni ng an appoi ntmrent wi th a doctor or specialist about her wi st.
Fol | owi ng her suicide attenpt, this woman sawthe centre nurse on at
| east seven occasi ons conpl ai ni ng about nunbness to her right thunb
and wri st. When she sawthe nurse about the painin February 1997 t he
nurse tol d her that she may have sone nerve danmage fromwhen she cut
her wist, but there was nothing that coul d be done. It was not unti

t he woman denmanded to see a doctor in April 1997 that an appropriate
referral was nade. I n May 1997 t he conpl ai nant was finally exam ned
by the visiting doctor and tests were conduct ed.

The Comm ssion is concerned that the woman had to see the nurse five
ti mes before an appropriate referral was made to treat the synptons
the wonan was continually reporting. It is al so possible that the
nurse, in diagnosing that the woman had sustai ned i rreparabl e nerve
damage, was acti ng beyond her | evel of skill and outside her area of
experti se.

Response to an alleged assault on a child

The father of a seven year old child all egedly assaul ted by an APS
of ficer in Decenber 1996 told t he Commi ssi on about his difficulty in
getting a doctor to exam ne his son. He believed his son suffered
continuing trauma fromthe incident. Five and a hal f nonths after the
i nci dent he tol d the Conmi ssion

| have requested the manager, the APS and the two nurses for
himto see a doctor but | have not yet seen a doctor about
ny son yet. He has not seen a doctor since the incident. It
is not easy to see the nurse. ™

The Commission initiated a formal inquiry into this conplaint on 2
July 1997 and wote to the Departnent to obtain a response to the
al | egations. The Departnent included inits 26 Novenber 1997 response
areport by the two regi stered nurses at Port Hedl and, sunmmari si ng
the nedi cal care providedto the child.

9 Evidence, Compl ai nant PHS5, statement dated 1 June 1997, page 3,
paragraph 2.

1 0Evidence, Compl ai nant PH6, statement dated 1 June 1997, page 1,
paragraph 4.
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This report states that on 16 Decenber 1996 the child presented with
his father and was seen by one of the nurses. It records that the
exam nation reveal ed swel | i ng and brui sing to t he forehead approxi nat el y
2 x 3cmin size; all other observations were withinnormal limts. It
al so records that the child was in no apparent distress, either
physically or enotionally, and was gi ven creamto rub onthe lunp to
reduce the bruising. The nurse’s assessnment was that no fol | ow up was
required.

The Conmi ssi on accepts that the statenent provided by the nurses is
an accurate sumary of the nedical records. Having exam ned this
statenent, the Comni ssionis concerned that insufficient details of
the child s injuries were recorded. No phot ograph of the injury was
taken at the tinme and no nmention is nmade of the cut which was observed
by an APS officer. The statenent does not record when the child
sustained this injury or whether this informtion was sought.

O ficers of the Comm ssion spoketo the child duringtheir visit to
the centre in May 1997. At this tinme Commi ssion staff observed that
the child still had a significant lunmp in the centre of his forehead
with a scar in the mddle. That a sizeable |lunmp was still present
sone five nonths after the incident suggests that the original injury
was of a nore serious nature than was recorded by the nurse. It also
suggests that the appropriate nedical care at the tinme nay have
i ncluded an X-ray of the swol |l en area and suturing of the wound.

The report by the nurses does not record that the father asked for
his son to be seen by a doctor. It states that, following the initial
visit on 16 Decenber 1996, the father did not nention the injury
again to the nurses. FromApril 1997 the child sawthe nurses on a
regul ar basi s about bed wetting and sl eep di st urbances.

The records showthat, at the tinme the father spoke to t he Comm ssi on,
the son had not seen a doctor or any nedical specialists. This was
due to the initial assessnent by the nurse that no further medical
treatment was required. After the Conmi ssion raised the father's
concerns with the centre nanager arrangenents were nade for both the
father and the son to see one of the centre nurses and the visiting
doctor. The doctor noted that the child was still wetting the bed but
was happy with his general physical and mental conditi on.

Fromt he docunments obtained inthis matter it is not clear when the
child injured his head. The incident report records that around
7.30amon Monday 16 Decenber 1996 the father tol d an APS of fi cer that
hi s son had been i njured and arrangenents were nade for themto see
the nurse. It does not record when the child sustained the injury.
The father tol d the Conm ssion and the Australian Federal Police that
the child was i njured at 3. 00pmon Sunday but did not see the nurse
until Monday norning. If it is the case that the child did not see the
nurse until some 16 hours after he was injured, it may expl ai n why he
did not seemto be distressed.
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The i nadequacy of the reporting of this serious incident by the
Australian Protective Service and the nurse makes it difficult for
the Commi ssion to make any findi ngs on t he adequacy of the nedical
care providedtothe child. If theinjury did cone to the attention
of APS staff on the Sunday, the appropriate course of action would
have been to call in one of the nurses to see the child or take him
to the | ocal hospital.

A stillbirth

Many det ai nees who spoke to t he Comm ssi on shared a perception that
the lack of access to a doctor of choice contributed to serious
medi cal conditions or crises. Inone caseinvolvingastill birth at
ei ght nonths a coupl e fromthe ‘ Cockatoo’ said in a statenent to the
Commi ssi on

W feel that if she was not in detention and was able to see

a doctor of choice whenever needed, the [stillbirth] would
not have happened. !

Her statenent explains

On the Friday night before ny miscarriage | was feeling pain
in the stomach. As | did not have any experience | did not

know what it was. | did not ask to see the doctor as | did
not know | could ask to see a doctor at the hospital and the
usual system was to wait until Mnday to see a doctor. On
that Saturday or Sunday ... | was feeling bad again. Since
it was ny first pregnancy | did not know anything about
pregnancy. | went to see the nurse on Mnday who arranged for
ne to go to the hospital that day. | was told at the hospital

that ny baby bhad died.?*?

The nmedical records obtained by the Comm ssion as part of its
investigationinto this conplaint showadequate on-site and speci al i st
care. On the basis of these records the Comm ssion is satisfiedthat
not hi ng coul d have been done to prevent the stillborn birth. It is
al so satisfied that the quality of the ante-natal care this wonman
recei ved was above the m ni numstandard of humane treatnment in the
provi sion of health care required by ICCPR article 10.1. However, the
Conmmi ssion is concerned that the conpl ai nant did not appear to have
any know edge of the after hours nedical care available to her and
how she coul d access it. O her detai nees who were i ntervi ewed during
the May 1997 site i nspection al so appeared to have little know edge
of the procedures for accessing after hours nedi cal attenti on.

1 1Evidence, Compl ai nants PH3 and PH4, st at ement dated 30 May 1997,

page 2, paragraph 3.
121d, paragraph 4.
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In a response to this conplaint the Departnent advised the Commi ssion
that after hours medical services are provided by the hospital and
that this information is provided to all residents. The Departnment
al so stated that pregnant wonen are closely nonitored by nursing
staff who are in a position to identify and react quickly if there
are any health concerns.®® However, the Department did not respond to
the particular situation of this conplainant.

10.6 Use of medical opinion

The Conmmi ssion is concerned that departnmental decision makers and
centre managenents fail to accept the advice or recomendations of
medical staff in relation to the welfare of detainees even where
managenment within the Department have discretionary powers. In one
case that has been investigated by the Conmi ssion the visiting doctor
recommended the transfer of a fenale detainee and her twelve nonth
old child held in Stage One at Villawood to the |ow security section
of the centre in the interests of the nental health of both nother
and child. Al though the Departnment received additional letters from
the visiting doctor and independent specialists recomending the
transfer, the nother and child were not transferred.

In another case at Port Hedland, repeated requests by a couple from
the ‘Cockatoo’ to be transferred to another centre followi ng the
stillbirth of their child were rejected by the Department. The
Departnment refused the transfer on the basis that the nove was not
considered to be in the couple's best interests and that the nedical
care they were receiving was appropriate and adequate. Docunents
provided by the Department as part of the investigation show that
both the treating doctor and nurse recommended the transfer. The
woman claims she was being victimsed by other detainees because of

a superstition that the loss of a child nmade her evil. The couple
were kept in Port Hedland until they were renoved from Australia in
July 1997.

10.7 Human rights law relevant to medical services

Adequate health care in detention is essential to humane treatnent as
required by ICCPR article 10.1. The wuniversal health screening of
det ai nees undertaken by the Departnment upon arrival accords wth
Principle 24 of the Body of Principles which states

[A] proper nedical examnation shall be offered to a
detained or inprisoned person as pronptly as possible after
his adm ssion to the place of detention or inprisonment, and

thereafter nmedical care and treatnent shall be provided
whenever necessary. This <care and treatnment shall be
provided free of charge.

1 3Evidence, letter from the Secretary of the Department dated 28

November 1997 in response to a complaint by Complainants PH3 and
PH4, pages 2 and 3.

1 4Evidence, Compl ai nant V1, letter of <complaint dated 7 April 1997.
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Access to adequat e nedi cal care after the initial health screening,
however, has been rai sed by conplai nants as an i ssue of concern.
Al t hough all centres provi de sone access to health care, including
care and treatnent on site and contracted and i ndependent nedi cal
practitioners, the significant variation in the accessibility of
health care available to detainees is a concern. The health care
avai | abl e t o det ai nees shoul d not be dependent upon whi ch centre t hey
are hel d at.

The absence of adequate psychiatric care for detai nees exhibiting
significant nmental distress is a key concern of the Comm ssion.
Standard M ni num Rul e 22 states that psychiatric care should be a
standard servi ce avail abl e t o det ai nees.

At every institution there shall be available the services
of at least one qualified nmedical officer who should have
sone know edge of psychiatry. The medical services should be
organised in «close relationship to the general health
adm nistration of the community or nation. They shall
include a psychiatric service for the diagnosis and, in
proper cases, the treatnent of states of nental abnornmality.

Standard M ni mumRul e 25(2) states

The medical officer shall report to the director whenever he
considers that a prisoner’s physical or mental health has
been or will be injuriously affected by continued
i mprisonnment or by any condition of inprisonnent.

Inplicit inthis Rule is the expectation that these reports will be
appropriately responded to. Failure by the Departnent to accept the
recommendat i ons of nedical practitionersinrelationto the nental
heal th of detainees or failure to provide clear reasons about the
wei ght accorded t he advi ce and t he other factors consi dered breaches
this inportant Rule. The reconmendati ons of practitioners treating
det ai nees exhibiting significant nental distress should be given
serious consideration in departnental decision naking.

Article 24 of CROC provi des

States Parties recognise the right of the child to the
enjoynent of the highest attainable standard of health and
to facilities for t he t r eat ment of illness and
rehabilitation of health. States Parties shall strive to
ensure that no child is deprived of his or her right of
access to such health care services.

Det ai nees al | ege that chil dren are bei ng deni ed treat nent requested
by parents contrary to the requirenents of article 24.
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A child victim of torture or any other form of cruel, inhuman or
degrading treatnment has a right to assistance from the authorities
which is ‘appropriate’ ‘to prompte [his or her] physical and
psychol ogi cal recovery and social integration’” (CROC article 39).
“Appropriate’ nmeasures would be nmarked by tineliness and sensitivity
to the child's age and cultural, religious and social background
among ot her features.

Article 12 of the International Covenant on Econonm c, Social and
Cul tural Rights provides

The States Parties to the present Covenant recognise the
right of everyone to the enjoynment of the highest attainable
standard of physical and nmental health.

This right is guaranteed without qualification to people in detention
and to unauthorised arrivals.

10.8 Findings and recommendations on medical
services

The Conmi ssion finds

u The range and quality of health services in immgration
detention centres vary significantly.

u There are no prescribed standards for the delivery, range and
quality of health care for detainees in immigration detention
centres.

u The human cost of detention is such that nore resources are

required for nedical services to neet the needs of the detainee
popul ati on.

u Insufficient details are recorded of injuries sustained by
adult and child detainees who claim to have been assaulted.

u Det ai nees have experienced delays in obtaining nedical care
after they have sustained injuries during security incidents.

u Det ai nees have a perception that they are not receiving adequate
health care.

u Detai nees at Port Hedland appear to have little know edge of
the procedures for accessing after hours nedical attention.

u The pressures of detention are such that some detainees may
over-present for nedical treatnment. However, detainees perceive
the available health care staff to be so hostile to over-
presenting patients that they may fail to seek assistance
even when they require it.

u Restrictions on detainees accessing second or specialist
opinions from doctors on their serious or continuing nedical
conditions may fail to meet the requirenents of CROC article
24 and Principle 24 of the Body of Principles and therefore
breach human rights under the HREOC Act.
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In sone cases a second opinion would be beneficial to the
peace of nmind of a detainee even where the on-site nursing
staff may be correct in their assessment that independent
opinion is not necessary from a diagnostic point of view

Mental distress in varying degrees is a conmon nanifestation
in detained asylum seekers.

Appropriate mental health care services are not readily
available to detainees. Detainees experience difficulties in
obtai ning appropriate psychiatric care outside the inmigration
detention centres due to the renoteness of Port Hedl and,
difficulties in accessing the Service for the Treatnment and
Rehabilitation of Torture and Trauma Survivors, delays in
being able to get an appointnent with a psychiatrist and
custodial officers not recognising that a detainee exhibiting
di sruptive behavi our may have a nmental illness and not respondi ng
appropriately. This fails to neet the requirenents of Standard
M nimum Rule 22 and, in the case of a minor, would be in
breach of CROC article 39. The failure to respond appropriately
to the distress of a detainee nmay anount, in sone cases, to a
violation of ICCPR article 7 and/or CROC article 37(a) by
inflicting treatment that is cruel, inhuman or degrading or
even, in an extrene case, torture.

There are no formal procedures to ensure that victins of
torture and trauma or people at risk of suicide are detected
and provided with appropriate specialist care.

Chemical restraint is used to manage challenging and disturbed
behavi our.

Recommendati ons by nedical practitioners in relation to
det ai nees exhibiting mental distress nmay not be given sufficient
wei ght in departnental decision naking about the welfare of
detainees. This fails to neet the inplicit requirenents of
Standard Mninmum Rule 25(2) and is therefore a breach |CCPR
article 10 and of human rights under the HREOC Act.

The Commission recommends

R10.1

R10.2

The Department should adopt a standard for the provision of
medi cal services in all inmgration detention centres for
inclusion in the Mgration Series Instructions. The | ocal
procedures of the detention service provider should adopt and
i mpl ement the standard. It is noted that the Inmmgration
Detention Standards address health care needs.

The nedical service standard adopted by the Departnment should
provide that all immgration detention centres enploy on-site
medi cal officers, at |east one of whom should have nental
health qualifications.
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R10.3

R10.4

R10.5

R10.6

R10.7

R10.8

R10.9

R10.10

R10.11

R10.12

I nformati on handbooks in nmmjor community |anguages provided
to detainees and induction sessions should clearly outline
the nmedical services available to them and the standard of
service they can expect. Information should also be provided
about how to access nedical services outside the hours on-
site staff are in attendance.

On-site medical staff at immigration detention centres should
be required by local procedures to consider arranging a second
or independent nedical opinion where there is a |ikelihood
that the denial of such an opinion would in itself create
undue and sustained nental distress.

When a detainee tells a nedical officer that he or she has
been assaulted by a custodial officer or another detainee a
phot ograph should be taken of the injury and detailed records
taken on the nature of the injury sustained, when and how it
occurred and the nature of the treatnent provided. Medical
exam nation and, if necessary, care should be provided
imedi ately after the injury is brought to the attention of
custodial or departnmental staff.

At the Port Hedland Immgration Detention Centre internal
fencing between the main conpound and the administration area
should be renmoved or the gate kept open so that this physical
restriction to access to nedical advice is renoved. Alternatively
the medical office should be sited within the main conpound.

At the Villawood Immigration Detention Centre a clinic should
be run by a female doctor at |east weekly.

On-site nmedical staff should receive training in cultural
issues relating to the provision of health care to the ngjor
ethnic and cultural groups in the detention centre.

Wiere there is a large group of detainees from a particular
ethnic and cultural background, the detention service provider
shoul d | ook at enploying a nedical officer fromthis background
who speaks the first |anguage of this group.

The initial health screening of detainees should include a
psychiatric assessnent.

Det ai nees identified as a suicide risk or a victim of torture
or trauma should have access to appropriate specialist care.

Protocol s should be devel oped between the Departnent and State
health care agencies to allow custodial and departmental staff
to obtain urgent psychiatric assessnent and care for inmgration
detai nees. For exanple, in NSW this may include developing a
protocol with the NSW Departnment of Health and a Community
Mental Health Team The Conmmonwealth will need to ensure
adequate funding to the State health agencies to inplenment
this recomendati on.
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R10.13 Detai nees who present with depression, have attenpted
sel f-harmor nmani fest psychiatric di sturbances in aggressive
behavi our that is considered arisk to thensel ves or others
shoul d not be transferred to State prisons or police | ock-
ups before they have had a psychiatric assessnent.

R10.14 Custodi al and departnental officers at the inmgration
detention centres shoul d be provided with training in how
to recogni se and manage nental | y di sturbed behavi our and
obt ai n appropriate nmedi cal and speci alist care.

R10.15 The Departnent shoul d seek | egal advi ce on the | awf ul ness
of chem cal ly restraini ng det ai nees.

R10.16 Providing that there is a legal basis for this practice,
t he Departnment shoul d only chem cally restrain a detai nee
inan energency situation where it is requiredto save the
person’s life or to prevent himor her fromcausi ng serious
harmto himor herself or others. Followi ng the use of this
formof energency psychiatric treatnment, the detainee shoul d
be referred for a formal psychiatric assessnent by a
psychi atri st to detern ne whet her t he detai nee can be cared
for appropriately inaninmmgration detention centre and to
devel op a pl an for the managenent of any further instances
of di sturbed behavi our.
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11 Education and training

There are no policy, instructions or guidelines for the provision of school,
adult or vocational educationin inmgration detention centres. El enentary
and English tuitionis provided on a mninmal basis to immgration detainees.
In Port Hedland in May 1997, for exanple, English classes were held three
times a week for one hour for a detainee popul ati on of 166.

The APS managed the provision of education at all immgration detention
centres and arranged for the appoi ntment of teachers and the provision of
necessary resources to conduct classes. These functions continue to be
performed by the newdetention service provider, Austral asi an Correctional
Servi ces. Arrangenents for education services at the centres vary i n accordance
wi t h t he nunber of school -age children, the availability of el ementary and
Engl i sh teachers and the notivation of adult det ai nees.

The Commi ssi on has been concerned with past del ays i n appoi nti ng teachers,
causi ng | apses in the provision of education services to both children and
adults. During site inspections at Port Hedl and i n 1991 and 1996 and Vi | | awood
in March 1997 the Comm ssion was tol d by detai nees, centre managenent and
APS staff about delays of up to six nonths in appointing new teachers,
i nsufficient resources and, in the case of Port Hedl and, the cl osure of the
school in 1994 when there were 200 children there. Historically, church
groups have been very active in suppl enenting the provision of el enentary
and English cl asses at Port Hedl and, Vill awood and Mari byr nong.

11.1 Elementary education for children
Port Hedland

In May 1997 at Port Hedl and t he Conmi ssion i nspected a newly refurbished
bui | di ng used specifically for pre-school classes. Aqualifiedteacher was
supervising the children daily from8.30amto 2.30pm That teacher spoke
Cant onese whi ch was the first | anguage of the majority of children attending
al t hough enphasis was placed on |earning English vocabul ary and terms.
Children were also taught life skillsinrelationto health and hygi ene.

Cl asses for children aged seven to 18 years were conducted by a qualified
t eacher between 8.30am and 2. 30pm daily. Although the nunbers vary, the
current staff to student ratio is about one to eight or nine children.

Children are taught a nodi fi ed Western Austral i an standard school curricul um
wi th an English as a second | anguage approach to | earning. During the 1997
site inspection, the Comm ssion was told that the curricul umincl uded Engli sh,

mat hemat i cs, soci al science, science, physical education, health and wel | bei ng,

and creative arts. The Conm ssi on observed several children playi ng games on
two donat ed conputers set up in the school roomas well as children | earning
totype on electric typewiters.
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Classroom for 4-7 year olds,
Port Hedland detention centre, May 1997.

During the 1991 visit to Port Hedland, the Comm ssion was concerned
that children were being inculturated into the Australian way of life
and had very little awareness of their own culture and |anguage.?
Al t hough more than six years have passed, the situation remains
unchanged. At Port Hedland teachers do not provide lessons in first
| anguages to children or provide formal |essons in aspects of the
children’s own culture. The Conmmission was told by Chinese detainees
that they organise their own classes to teach their culture to the
children. They nentioned that a room had been provided for this
pur pose.

During the 1996 site inspection of Port Hedland several detainees
expressed concern to the Commi ssion about the quality of education of
their children, especially the older children. The teacher at the
tinme expressed concern about the difficulty of securing the resources
needed to run the classes. She told the Comm ssion she net continual
resistance to her suggestions to centre nmamnagenment for inproving the
education facilities and services for child detainees at Port Hedl and.

Villawood

The Villawood centre has two classroons |ocated in a portable building
in Stage Two. During an inspection of Villawod in Mirch 1997, the
Conmmi ssion was told that there had been no classes for children for
approximtely six months as the APS had difficulty replacing the
t eacher who had resigned the previous year. The centre nanager confirned
this as the reason for the delay. The Departnment advi sed the Conm ssion
in a letter dated 2 May 1997 that there had been no teachers working
in the centre between 8 Novenber 1996 and 2 April 1997.2 At this tine
a replacenent teacher had been appointed to take both the adult
English and prinary cl asses.

1 Human Rights and Equal Opportunity Commi ssion, Detention of Asylum
Seekers - Darwin and Port Hedland, Report of the Acting Secretary’s
visits to Dar wi n and Port Hedl and Detention Centres/ Processing
Ar eas, August and December 1991, 1992, page 11.

2 Evidence, letter from the Secretary of the Department, dated 2 May
1997, pages 1 and 2.
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In May 1997 Villawood enployed a primary school teacher who also had
qualifications in teaching people with English as a second |anguage.
Cl asses are conducted between 9.00am and 2.00pm five days a week and
are structured around the NSW school curriculum At the time of the
Cct ober 1997 site inspection the ages of the children attending the
school ranged between five and 13 years.

Conclusion

In 1994 the Parlianentary Joint Standing Committee on Mgration
acknow edged in its report Asylum Border Control and Detention that
the nature of the detention environnent will always place limts on
the education services that can be delivered. The Committee found
that in appropriate cases children in detention could be allowed to
attend local schools during the day. The Conmittee considered that
this would help to ensure that children are exposed to a full and
conprehensi ve curriculumand to provide themw th inproved opportunities
for recreation with other children. It stated that the Departnent
should liaise with the appropriate State governnment agencies to
secure access to local schools for detainee children. The Committee
recommended that the Departnent consult with State government education
agencies to deternmine whether children held in detention may be able
to attend l|ocal schools and to consider whether education in a
child's native language is viable and can be organised.?

It is now nore than three years since that report was published.
However, the Commission is not aware of any cases where children in
detention have been able to attend the l|ocal State school. The
evidence gathered in the site inspections also shows that children
are not being provided with any formal education in their own |anguage.
Allowing children to attend local schools and having sone |essons in
the children's first |anguage would greatly inprove the quality of
the education and recreational activities provided to children and
woul d help Australia nmeet its obligations under CROC *

11.2 English tuition for adults
Port Hedland

At Port Hedl and one teacher conducts English classes for adults three
tinmes a week for one hour. The Conmi ssion was told by centre managenent
in 1996 that these classes were very popular. There had been a
reduction in the nunmber of English classes offered since the
Commission’s visit in 1991. At that tinme the mpjority of adults
participated in English classes on a daily basis.®

3 Joint Standing Committee on M gration, Asyl um, Border Contr ol and
Detention, Australian Government Printing Service, Canberra, 1994,
pages 191-193.

4 See section 11.5 below.

5 Human Rights and Equal Opportunity Commi ssion, Detention of Asylum
Seekers - Darwin and Port Hedland, Report of the Acting Secretary’s
visits to Dar wi n and Port Hedl and Detenti on Centres/ Processing
Ar eas, August and December 1991, 1992, page 10.
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During the site inspection at Port Hedland in May 1997, several
det ai nees who spoke to the Comi ssi on expressed | ack of interest in
or frustration with the classes. Awoman fromthe ‘ Labrador’ who had
been in detention at Port Hedl and for five years told the Comm ssi on
she did not go to English classes because she felt denoralised and
unnoti vated by her | engthy detention.® This was al so the reason gi ven
by two conpl ai nants fromthe ‘ Cockat oo’ who tol d t he Conmi ssi on

There are sone adult English classes. Because we do not know
what wll happen with our application we do not have the
notivation to study English.”

During visits to Port Hedl and t he Conmi ssi on spoke to a | arge nunber
of detai nees fromthe Peopl e s Republic of China. Despite the provision
of sonme English classes, detainees were entirely dependent on an
interpreter during the interviews with the Conm ssion, indicating
that they had learnt very little English during the years they had
been i n detenti on.

In a letter to the Commission in May 1997 a detainee from the
‘Vagabond’ expressed his frustration with the high staff to student
ratioin the English cl asses and t he sporadi c provision of classes.?®

Villawood

As with el enentary education, the provision of English tuition at
Vil lawood had only resunmed in April 1997, follow ng a six nonth | apse
while a replacenent teacher was recruited by the APS. The centre
manager advi sed in March 1997 that it had been very difficult to find
a personwith the appropriate skills for the detenti on centre context.
This was confirmed by the Departnent in response to the Conmi ssion
maki ng a formal enquiry about the | ong delay. The |l ocation of this
immgration detention centre in Sydney makes it difficult to understand
why this was so.

During the Cct ober 1997 site inspection at Vill awod, the Comm ssi on
was advi sed that English classes for adults are now hel d tw ce a week
in both Stage One and Stage Two for two hours.

Perth

At the Perth centre English cl asses are hel d once a week and | ast for
an hour. At the Commi ssion's site inspectionin My 1997 no speci al
facilities for hol ding cl asses were observed.

6 Evidence, Compl ai nant PH49, record of interview of 31 May 1997.

7 Evidence, Compl ai nant PH3 and PH4, st at ement dated 30 May 1997,
page 4, paragraph 5.

8 Evidence, Compl ai nant PH7, letter of complaint dated 15 May 1997,
page 2.
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11.3 Vocational training

No vocational or skills training is provided at any immgration
detention centre. Follow ng the Comm ssion’s site inspection of Port
Hedl and i n January 1996 t he centre manager provi ded a statenent on
t he provi sion of vocational training at the centre.

DIMA does not run a formal vocational program at Port
Hedl and. Centre residents, however, have an opportunity to
assist in centre activities on a roster basis working as
cooking attendants, dish washing assistants, cl eani ng
assi stants and ground and bui | di ng attendants. Two
residents have also worked as a teacher’s aides on a
rotational basis. A nunber of residents also assist welfare
with film nights etc.

Inthe absence of formal training, skilled detainees at Vill awood and
Mar i byr nong have request ed access to technical books or nagazines in
English to famliarise thenselves with professional termnology.
Villawood' s smal | col | ection of donated books i ncludes a fewtechnica
books nost of which are outdated textbooks. Maribyrnong' s simlarly
smal | coll ection of donated books does not include any technica
books. No techni cal books were observed at Port Hedl and during the
1997 site inspection.

11.4 Additional educational resources

The Conmi ssi on has recei ved conpl ai nts fromdet ai nees about the | ack
of resources that woul d keep detai nees i nformed and rel i eve boredom
such as newspapers, techni cal books and novel s.

During site inspections the Conm ssion was shown the ‘libraries’ at
Port Hedl and, Villawood and Mari byrnong. | n each case the col |l ection
consi sted of a small nunber of donated English | anguage books, very
few of which are of interest to educated adults. No |library or books
wer e si ghted during the 1997 i nspection of the Perth centre. I n My
1997 t he Port Hedl and wel fare officer told the Conmi ssion that sonme
Chi nese and Vi et nanese books are avail able for borrowi ng but the
coll ection consists mainly of children's books. In a statenent to the
Conmi ssi on in May 1997, two conpl ai nants fromthe ‘ Cockat oo’ who were
hel d at Port Hedl and sai d

W have access to books, mmgazi nes and newspapers in our own
| anguage but this only started this year. There is a
wardrobe in the mess and every Mnday, Wdnesday and Friday
we can have access to them The books are not interesting
because they are old ones. The newspaper, the Chinese Post
is not available here. There is a weekly newspaper avail able
in Chinese but sonetines there are bits cut out. Soneone cut
out bits but we do not know who this is. W think sensitive
bits are censored by the welfare officer and cut out.?®

9 Evidence, Compl ai nants PH3 and PH4, st at ement dated 30 May 1997,
page 4, paragraph 8.
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In a letter of conplaint a detainee at Villawood stated that there is
no library in Stage One and he does not have access to any books on
the law

The Villawood collection is kept in a roomin Stage Two. Detainees in
Stage One are not able to visit the library thensel ves. However, they
can borrow books from the library through the welfare officer. At
Port Hedland the collection is kept in a |ocked cupboard in the
dining area with access provided through the welfare officer. At
Mari byrnong the collection is kept in the nen's quarters with no
i mredi ate access for wonen.

The Conmi ssion was advised by centre nanagenent at all centres except
Perth that Australian and sone non-English |anguage newspapers were
available. At Villawcod a designated room is provided for reading
newspapers. However, there was no evidence of the availability of
newspapers at the other centres. The nmain reading materials available
to wonen at Maribyrnong are donated popul ar nmagazi nes.

11.5 Human rights law relevant to education and training

The Conmmission is pleased that, even in the absence of policy or
instructions for the provision of education, the APS denonstrated a
commitnment to providing classes for school-aged children. |ssues
such as long delays in appointing new teachers, however, or the [|ack
of interim arrangements while new teachers are sought |ead to breaches
of internationally agreed standards on the treatnment of children in
i mm gration detention.

The right to elementary education is a particularly inmportant standard
in relation to the treatnent of children in detention. Article 28 of
CROC provi des

States Parties recognise the right of the «child to
educati on, and with a view to achieving this right
progressively and on the basis of equal opportunity, they

shal I, in particul ar c. [ n] ake primary education
compul sory and available free to all ... ~and [n]ake
educat i onal and vocat i onal i nformation and gui dance

avail able and accessible to all children.

The absence of [|anguage classes other than English is a concern to
the Commi ssion, especially in relation to children. The majority of
asylum seekers are repatriated to their countries of origin, often
after years of detention in an Australian inmmgration detention
centre. Article 29.1(c) of CROC recognises the risk of |oss of
culture of children who are born into detention or spend years of
their early lives in detention without adequate education about
their own culture and | anguage. |t provides that the education of the
child shall be directed to

1 0Evidence, Compl ai nant V2, letter of compl ai nt dated 8 May 1997,
page 3.
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The devel opnent of respect for the child s parents, his or
her own cultural identity, |anguage and values, for the
nati onal values of the country in which the child is living,
the country from which he or she may originate, and for
civilisations different from his or her own.

Long-termdetention can arrest a detai nee’ s vocational devel opnent.
The right to vocational trainingis prescribedin many international
instrunments inrecognition of the basic human right to further education
and professional devel oprment. Further education for detainees is
prescribed in the Standard M ni mumRul es.

Provision shall be made for the further education of all
pri soners capable of profiting thereby, including religious
instruction in the countries where this is possible. The
education of illiterates and young prisoners shall be
conmpul sory and special attention shall be paid to it by the
adm nistration (Rule 77(1)).

Vocational training in useful trades shall be provided for
prisoners able to profit thereby and especially for young
prisoners (Rule 71(5).

Article 3 of the Convention on the Elimnation of Al Forns of
Di scrim nati on Agai nst Wnen provi des

States Parties shall take in all fields, in particular in
the political, social, economc and cultural fields, all

appropriate nmeasures to ensure the full developnent and
advancenment of wonen, for the purpose of guaranteeing them
the exercise and enjoynent of human rights and fundanental

freedons on a basis of equality with nen.

Thi s shoul d be read in conjunction with article 1 which extends the
rights set out in CEDAWto all wonen irrespective of their status.
The UNHCR has encouraged States Parties to the Refugee Conventionto
provi de vocational training specifically for refugee wonen. In a
‘“Note’ of 1990 the UNHCR stated that training progranms should be
pronmot ed that provide refugee wonen with nmarketabl e and busi ness
skills in both traditional and non-traditional sectors, recognising
that by becom ng refugees their traditional roleis likely to have
changed. The Note specifies that progranms should include skills
training in agricultural and non-agricultural activities, functional
literacy and nuneracy and | eadershi p and managerial fields.

Princi ple 28 of the Body of Principles recognises the inportant role
of education in providing necessary engagenent and di straction for
det ai nees who ot herwi se face frustrati ng and nonot onous |ives while
i n detention.

1 1 UNHCR, ‘ Not e on Refugee Wo me n and International Protection’,
submitted to the General Assembly on 28 August 1990, paragraph 52.
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A detained or inprisoned person shall have the right to
obtain within the limts of available resources, if from
public sources, reasonable quantities of educati onal ,

cultural and informational material, subject to reasonable
conditions to ensure security and good order in the place of

detention or inprisonnent.

Rel ated to this is the provision of library resources. Standard
M ni mum Rul e 40 provi des

Every institution shall have a library for the use of all
categories of prisoners, adequately stocked wth both
recreational and instructional books, and prisoners shall
be encouraged to neke full use of it.

Article 22 of the Refugee Conventi on st ates

The Contracting States shall accord to refugees the same
treatment as is accorded to nationals wth respect to
el ementary  education.

Unl i ke sone ot her provisions of this Convention, theright to education
is not confined to refugees lawfully present. The right nust be
accorded to all persons who are in fact refugees and i s not conti ngent
on that status having been confirnmed by national authorities. The
UNHCR s Gui deline 5 el aborates on the Convention with particul ar
reference to children in detention.

During detention, children have the right to education which
should optimally take place outside the detention prem ses
in order to facilitate the continuance of their education
upon release. Under the UN Rules for Juveniles Deprived of
their Liberty, States are required to provide special
education prograns to children of foreign origin wth
particular cultural or ethnic needs.

Article 13 of the International Covenant on Econom c, Social and
Cul tural Rights provides

The States Parties to the present Covenant recognise the
right of everyone to education. They agree that education
shall be directed to the full developnent of the hunman
personality and the sense of its dignity, and shall
strengthen the respect for human rights and fundanental
freedons.
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11.6 Findings and recommendations on education and
training

The Commi ssion finds

n Provi di ng educati onal opportunities for inmgration detainees
is conplicated by the varyi ng and uncertai n | engths of detention.
However, the fact that many det ai nees are detai ned for periods
exceeding one year requires a nore thorough response than
currently exists.

n I nsufficient resources are directed towards the provision of
education services ininmgration detention centres.

n There is no fornmal policy, instruction or standard for the
provi si on of education services, including elenentary, English
or vocational tuition, ininmmgration detention centres.

n No | anguages ot her than English are taught in the el enentary
education of childrenin detention. In addition, children are
not provided with fornmal |essons about their own culture.
Parents of children organi se these | essons in the absence of
formal | essons. The absence of any | essons for chil dren about
their own | anguage and cul ture breaches CROC article 29(c) and
human ri ghts under the HRECC Act.

n FromNovenber 1996 until early April 1997 t here were no education
facilities available to children at Villawood. This was in
breach of CROC article 28 requiring that primary education
shoul d be provided to all children and hunan ri ghts under the

HREQC Act .
n School - aged chil dren do not attend | ocal school s.
n English classes are insufficiently resourced so that one teacher

may be responsible for the instruction of over 30 detai nees
wi t h di verse backgrounds and | anguages and with significantly
varyi ng degrees of English conprehensi on.

n At all of the immgration detention centres adult educationis
limted to an hour or two of English classes one to three tines
each week. This does not neet the requirenents of Standard
M nimum Rule 77 providing that further education is to be
provided to all prisoners and is in breach of ICCPR article
10.1 and therefore of human ri ghts under t he HREOC Act .

n FromNovenber 1996 until early April 1997 t here were no education
facilities available to adults at Villawood. This did not neet
the requirenments of Standard M nimumRul e 77 and was i n breach
of ICCPRarticle 10.1 and t herefore of human ri ghts under the
HREQC Act .
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There is no structured vocational training for detai nees at
any i mm gration detention centre despite detention periods of
up to five years. This contrasts with the provisi on of vocati onal
training to convicted crimnal offenders. The absence of any
vocational education or training at the centres i s i nconsi stent
with Standard M ninmum Rule 71(5) and is in breach of |ICCPR
article 10.1 and therefore of human ri ghts under t he HRECC Act .

In the absence of structured vocational training, detainees
are interested in the provision of books and ot her educati onal
resources for their personal instruction. The existing
col I ections of books at Port Hedl and, Vill awood and Mari byr nong
are not sufficient in range or quality to be of genuine
recreational or instructional interest to detainees. These
collections do not constitute reasonable quantities of
educational, cultural and informational material as required
by Principle 28 of the Body of Principles and therefore by
I CCPR article 10.1 and human ri ghts under t he HREOC Act .

The Commission recommends

R11.1

R11.2

R11.3

R11.4

The Departnent shoul d devel op a fornmal standard on t he provi si on
of educationinimmgration detention centres for inclusionin
the Mgration Series Instructions, Inmmigration Detention
St andards and the | ocal procedures of the detention service
provi der. Any contractual arrangement with a service provider
responsi bl e for the provision of education should require that
t he standard be net and provi de adequat e resourci ng.

Education services ininmmgration detention centres shoul d be
better resourced so that staff to student ratios are at | east
conparable to English as a Second Language or special needs
cl asses.

The el enmentary education provided at immgration detention
centres, for children detained for nore than four weeks, should
i nclude lessons in children’s first | anguage where possible
and classes of cultural relevance to children. Elenentary
educati on shoul d be conpul sory for children.

The Departnment, State government educati on agenci es and | ocal
school s shoul d devel op a protocol for access by children in
detention to classes at | ocal schools tonmtigate the effects
of institutionalisation. The Departnent coul d conduct a pil ot
schene to refine the protocol between the State and federal
gover nnent agenci es and develop criteria for deciding in what
ci rcunst ances chil dren shoul d be able to attend | ocal school s.
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R11.5

R11.6

R11.7

R11.8

If it is not possible for achildto enrol at the |local school,
a protocol shoul d be devel oped to allowchildreninthis situation
toparticipateinalimted range of classes, such as nusic and
sport.

Where it is inpractical or for other reasons not possible to
devel op a protocol for the attendance of detainee children at
| ocal schools, the standard of el enentary educati on shoul d be
equi valent to that offered children who attend English as a
Second Language or speci al needs cl asses.

Sone formof vocational training appropriate to the Australian
| abour mar ket shoul d be nade avail abl e t o | onger termdet ai nees,
paying attention to the needs and interests of both nen and
wonen. The Departnent should |iaisewththe State governnment
techni cal and further education agenci es to devel op a prot ocol
for the delivery of classes either on site or through detai nees
attendi ng educational institutions.

In the absence of formal vocational skills training, the
educational resources at inmm gration detention centres shoul d
be upgraded to include a w der range of recreational and
i nstructional texts.



12 Recreation

There are no Mgration Series Instructions or Station Instructions
for the provision of recreation activities or facilities at any of
the inm gration detention centres.

12.1 Recreation at Villawood

The range of recreational facilities and activities available to
det ai nees at Vill awood depends on whet her they are in Stage One or
St age Two.

St age Two has i ndoor recreation roons, including one for the sol e use
of fenal e detai nees, and out door sports fields. Recreational facilities
and activities for the 173 detainees in Stage Two in Oct ober 1997
i ncl uded

= the library and newspapers

m sports such as soccer, volleyball, table tennis, pool
and cri cket

= the children' s playground

= televisions, videos and radios

= access to personal conputers for ganes and witing
m special cultural and religious festivities

= English classes twice a week for two hours

= sewi ng and cooki ng cl asses, when request ed by det ai nees.

Recreation room,
Villawood Stage One, October 1997.

The recreational area in Stage One is nade up of two roons and a
tarred exercise yard. One recreati on roomcontains only a tel evision
set, an enpty bookcase, a table and two chairs. Recreational activities
and facilities for the 52 detainees in Stage One in Cctober 1997
i ncl uded
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= a pool table

atable tennis table

a few pi eces of sporting equi pnent

a pi nbal |l machi ne
= televisions and a vi deo
= newspapers

= English classes twice a week for two hours.

Vil l awood enploys a full-tinme nale welfare officer and a part-tine
femal e wel fare of ficer. The wel fare officers’ rol es i nclude providi ng
phone cards, clothing, toiletries, sporting equi pnent and toys. There
are excursions outside for child detainees but not for adults.

During the Conmi ssion’s site inspectionin Cctober 1997 APS managers
told the Comm ssion that the recreation facilities at Villawood are
i nadequat e for the nunber of detai nees being held there. The offi cer
i n charge advi sed that he had prepared a nunber of subm ssions to the
Departnent requesting nore funds for recreational facilities. For
exanple, in April 1997 he wote to the Departnent to request two or
three additional televisions in Stage Two, as peopl e were fighting
over prograns. He said that he had not received areply. He al so said
that the APS had waited 18 nonths for repairs to be carried out on the
pool tables. The APS advi sed that the centre i s not designed for the
|l ong termdetention of people as there is nothing for themto do.

12.2 Recreation at the Perth centre

Recreational facilities and activities are even nore limted at the
Perth centre. In May 1997 the following facilities and activities
were provided for the 22 adult mal e det ai nees

= an encl osed concrete exerci se yard where ball ganes such
as vol | eybal | and basketbal | can be played i n t he eveni ngs

= a fewpieces of exercise equi pnent

= an indoor recreation roomcontaining atable tennis table
and a tel evision

= a second recreation roomcontaining atelevision, afew
chai rs and an enpty bookcase

= newspapers

= English classes once a week for one hour.

Det ai nees were not taken on excursions outside the Perth centre.



12.3 Recreation at the Port Hedland centre

The Information Handbook for Residents at the Port Hedland centre
which was distributed to detainees up until the second half of 1996
described a range of recreational activities, facilities and resources
available to detainees, including

M televisions and video recorders in each accommodation
bl ock common room

B novie nights scheduled twice a week in the residents’
ness area

B volleyball, basketball and soccer facilities for use by
all residents

B a newspaper in various |anguages and other periodicals
provided by the Department and avail able through the
wel fare officers.

The Handbook also referred to additional activities.

B \Wen circunstances and staffing levels permt, excursions
may be arranged for residents who are interested. Wl fare
Oficers will ensure that each accommodation block has
the opportunity to participate in organised excursions.

B Residents nmay volunteer for extra activities around the
centre, for exanple, taking part in cooking teans preparing
neals for the residents on a daily roster basis, cleaning
public areas, washing vehicles or assisting the handynan
or the gardener.

Wl fare officers also maintain a list of residents who wish to be
considered as volunteers. The welfare officer told the Conmmssion in
May 1997 that, while the Handbook was no |onger provided to detainees,
the range of recreational services had not substantially changed.
Additional activities for the 213 detainees in My 1997 included

speci al excursions for unacconpanied ninors
speci al excursions for unpartnered fenales
not hers’ and toddlers’ group

fitness classes

ski ncare group

sewi ng cl asses.

At Port Hedland in My 1997 excursions occurred every Tuesday and
Thursday and included crabbing, fishing, shopping, picnics or
bar beques. Detainees were scheduled for excursions according to the
al phabetical order of their nanes. Any crabs or fish that were caught
could be cooked and eaten by the detainees who catch them Access to
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the kitchen for this purpose was provided after the mdday neal.

The wel fare officer told the Comm ssion that 20 English | anguage
vi deos a week are borrowed fromthe | ocal video store at a cost of
$400 a nonth. Each of the six accommobdati on bl ocks receives three
vi deos. Arabic and Chinese filns are borrowed as well but nust be
borrowed fromPerth. Every Tuesday and Thursday ni ght a Chi nese novi e
is screened in the dining area. Children's videos are screened to
groups.

Changes at Port Hedland

The earliest conplaints to the Comm ssion about the | ack of recreation
activities were fromVillawood i n 1992. The Conmi ssi on has received
conpl ai nts about the | ack of recreational facilities in Port Hedl and
since 1995. Recreation activities and facilities at that tine were
dramatical |l y reduced due to the hi gh nunbers of detai nees held there.
As t he det ai nee popul ati on has reduced, recreation facilities have
increased. It is apparent fromthis that the problemis one of
resourcing. The centre manager told the Comi ssion in May 1997 t hat
there were no nore core APS or departnental staff enpl oyed t o manage
the centre when the detai nee popul ati on was 800 than the nunber
enpl oyed i n May 1997 when t he popul ati on was 166. This necessarily
means t hat t he hi gher t he detai nee popul ation the fewer staff can be
depl oyed to assi st in providing or coordinating recreation activities.

During the site inspectionin January 1996 several detai nees conpl ai ned
to the Commi ssion about the | ack of recreation activities. A detainee
fromthe ‘Labrador’ told the Comm ssion that, while children were
able to |l eave the centre for excursions, there had been no excursions
for adults outside the centre for seven to ei ght nont hs. A det ai nee
fromthe ‘Wnbat’ told the Conmi ssion that weekly screenings of
novi es had i ncreased to twice a week in antici pati on of the Comm ssion’'s
i nspection. Several detainees clained that they had been fishing
only two or threetines in the previous twelve nonths and that sone
peopl e had not been out at all. Centre managenment acknow edged t he
accuracy of these conplaints. They pointed to the | arge nunbers in
the centre as t he reason.

The frustration of detainees at the | ack of relief fromthe nonotony
of long-termdetention is evident in the incident reports between
January 1995 and March 1996. The nost common i nci dent recorded is the
di scovery of detainees fishing onthe beach wi thout perm ssion. Very
few actually attenpted escape. The mpjority found a way past the
perimeter fence in the norning and returned to the centre in the
eveni ng. Those di scovered on unaut hori sed excursi ons were dealt with
harshly t hen, however, as they are now. The usual formof discipline
after awarning is to place detainees inthe observation roomand in
extrene cases transfer themto the | ocal | ock-up for a few days.

During the May 1997 site inspection, the Comm ssion observed a
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noti ceable inprovenent in the range and quality of recreational
activities avail abl e to det ai nees.

Recent complaints

I n January 1996 the total nunber of detainees at Port Hedl and was
277. By May 1997 t he nunber had dropped to 166. This drop i n nunbers
pl ayed a significant role inthe reductionin dissatisfaction expressed
by det ai nees. Resources were freed for use in the organisation of
recreational activities. The nore positive nood towards the | evel of
recreation activities and facilities was expressed i n a statenent by
two conpl ai nants fromthe ‘ Cockat oo’ who tol d the Conmi ssi on

Recreational activities are organised outside the centre.

They are done on a rotational basis according to the

al phabet. Until recently there had only been a total of 4 or

5 excursions. Now they are done on a nore regular basis. The

centre has started trips into the town to go shopping for the

single wonen. The nurse has organised us to go.!

Di ssatisfactionwith the restrictions onrecreation activities was
nevert hel ess expressed. A detainee from the ‘Vagabond' told the
Commissioninaletter that, conpared to the conditions of detention
in Gal ang canp i n I ndonesi a, the | evel of control surroundi ng excursions
out si de the Port Hedl and centre was frustrating.

W are not [able] to take excursion normally. Inside the

canp, fences are everywhere [so] that we cannot go back and

forth confortably. In Galang canp [Indonesia] | had been on

the beach every Sunday and public holiday for the whole day

wi thout police watching.?

Common room, | block (segregated
detention), Port Hedland detention
centre, May 1997.

1 Evidence, Compl ai nants PH3 and PH4, st at ement dated 30 May 1997,
page 4, paragraph 5.

2 Evidence, Compl ai nant PH7, letter of complaint dated 15 May 1997,
page 1.
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Det ai nees who had been segregated fromthe rest of the detainee
popul ation for several nonths by the time the Conmi ssion inspected
the Port Hedl and centre were | ess enthusiastic about the | evel of
recreation activities. Wth less interaction with other detai nees,
no wor ki ng t el evi si on and no access to radi o or newspapers, excursi ons
outside the centre did not occur frequently enough. North African
det ai nees who had been segregated tol d t he Conmi ssi on

W have only been on 5 excursions outside the centre since
our arrival four nonths ago. One of us who has been here 6
nonths has only been outside the centre 8 tines. Wen we
return from our outside excursions the guards record that we
are happy but this is not true.?®

12.4 Human rights law relevant to recreation

The current efforts at Port Hedl and to provi de det ai nees with recreation
activities and facilities accord with Standard M ni rumRul e 78 whi ch
provi des

Recreational and cultural activities shall be provided in
all institutions for the benefit of the nmental and physical
health of prisoners.

The Commi ssion is concerned, however, that the staff to detainee
ratiolimts the availability of recreation activities available to
det ai nees. The severely limted nature of the recreational facilities
avai l abl e at the Perth centre and Stage One at Villawood i s al so of
concern. Additional resources are required to maintain an adequate
and appropriate level of recreation activities and facilities to
nmeet t he requirenents of Rule 78.

Recreation, cultural activity and stinmulationis particularly inportant
for childrenin the detention setting. Article 31 of CROC provi des

States Parties recognise the right of the child to rest and
leisure, to engage in play and recreational activities
appropriate to the age of the child and to participate

freely in cultural life and the arts ... [and] ... pronote
the right of the child to participate fully in cultural and
artistic Ilife and shall encourage the provision of

appropriate and equal opportunities for cultural, artistic,
recreational and leisure activity.

3 Evidence, Compl ai nants PHS8, PH9, PH10, PH11 and PH12, statement
dated 1 June 1997, page 3, paragraph 7.



12.5

Findings and recommendations on recreation

The Commi ssi on finds

There are no Mgration Series Instructions or Station Instructions
for the provision of recreation activities or facilities in
i mm gration detention centres.

The range of recreational activities avail able to detainees
varies significantly anong t he centres.

The Port Hedland centre has the npbst extensive range of
recreational activities. These include excursions, videos, film
nights, fitness cl asses, skincare group, sew ng classes and
i nformal sporting matches.

The Perth centre has the nost I[imted range of recreational
activities. Activities were limted to an encl osed exerci se
yard, two television sets, atable tennis table and newspapers.

The recreational facilities in Stage One at Vill awood and t he
Perth centre are i nadequate to satisfy Standard M ni numRul e
78 and breach ICCPR article 10.1 and human ri ghts under the
HREQC Act .

The level, quality and range of recreation activities and
facilities are determ ned effectively by the staff to detainee
ratio and the | evel of funding provided by t he Departnent for
recreational activities.

The Commission recommends

R12.1

R12.2

The Depart nment shoul d devel op guidelines inthe Mgration Series
Instructions, Immgration Detention Standards and the detention
service provider’'s local procedures for the provision of a
guaranteed | evel of recreation activities with specific reference
to the provision of opportunities to participate in excursions.
The I mmigration Detention Standard 4.4 goes part of the way
t owar ds addressing this recommendation. It provides that all
det ai nees shal | have access to education, recreation and | ei sure
prograns and facilities which provide themw th an opportunity
to utilise their time in detention in a constructive and
beneficial manner. However, it does not supply details of the
types of prograns that should be provided or how frequently
det ai nees shoul d have access to them

The level, quality and range of recreation activities and
facilities should not be deternined primarily by the staff to
det ai nee ratio. The fundi ng of centres should be sufficient to
ensure staff to detai nee rati os and ot her resources sufficient
to enable the provision, coordination and supervision of
recreation activities.

187



R12.3

R12.4

As a matter of priority, recreational facilities at the Perth
centre should be significantly upgraded by the Departnent and
the new service provider. At a m ni mum

* alibrary shoul d be established, includingrecreational
and educational texts

* a video player shoul d be purchased

* appropriate shade shoul d be constructed i n the exerci se
yard

* a range of nmagazi nes and newspapers shoul d be purchased
on a regul ar basis

* excursions shoul d be arranged on a regul ar basi s.

Recreational facilities at Villawod, and in Stage One in
particul ar, shoul d be upgraded by the Departnent and the new
service provider. Repairs to equi pnent shoul d be undert aken as
a matter of priority. In Stage One a library should be
establ i shed, appropriate shade constructed in the exercise
yard and arrangenents made for detainees in Stage One to use
the recreational facilities and outdoor areas in Stage Two.
Excursi ons shoul d al so be arranged on a regul ar basi s.



13 Religion and culture

13.1 Provision for religious expression

The Conmi ssi on has received a snmall nunber of conplaints about the
ability to observe and practise religious beliefs and custons. The
conplaints relate either to access to religious counsel and the
facilities to practise, allegations of restrictions on practice and
observance, poor managenent of religious difference between det ai nees
and insensitivity towards religious or cultural belief.

Villawood

The Vill awood Station Instructions do not include any guidelines in
relationto detainees practising their religious beliefs and custons.

Perth

The Perth Station Instructions provide that a detaineeis to be given
a reasonabl e opportunity to practise his or her faith and to receive
visits associated with that practice. The handbook ‘Rules and
Information for Detainees’ provides information on how det ai nees can
request access to a mnister of religion and use aroomin the centre
for religious services.

Restrictions on religious or cultural observance

Al though there is no bar to detainees practising their beliefs tothe
extent possible, the provision of facilities which are integral to
practice and observance is an inportant issue. Inaconplaint tothe
Conmi ssion, a Musli mdetai nee hel d at the Perth centre cl ai ned t hat
the religi ous needs of Muslins were not bei ng adequately catered for
as the timng of neals and switching off lights prevents themfrom
praying. In addition, despite requests, water jugs for cleaning as
requi red by Musli mcustomwere not bei ng provi ded.

They turn the TV and the lights off at [a time in the evening]
which prevents wus from practising our religious duties
represented in praying and reciting fromthe Holy Quran. The
jugs we use for Ablution are the ones used for cleaning the
toilets. Wien the ... people from other nationalities use
those toilets [they must be] cleaned before we can use them
On the night of 8.6.1997 the police took those jugs from us
and said that this is in accordance with the law. He also
said that “lI am not concerned about your religion, | have
rules that | have to apply”. W asked him [police] what shall
we do? Hs answer was that it is not his problem He shouted
at us and left.



Thi s conpl ai nt conti nues

In the norning of 9.6.97 we were praying our noon prayers so
we were late to lunch. Wen ny friend went to eat, the police
told him “l am not going to give you your neal because you
did not come during Lunch tine”. My friend told him that he
was praying, to which the police said “that is not ny
problenf. Later he gave him the neal wthout the fruits and
told him this is because you were late to lunch. W are
facing a religious and psychol ogical war and on top of that
we live in a prison.?

After the Commissioninitiated an investigationinto this conplaint
the Departnent provided the Commission with an outline of the
initiatives introduced at the Perth centre to cater for the speci al
needs of Muslim detai nees.? The Departnent indicated that the new
arrangenents bal ance the needs of Mislim and other detainees and
operational and security matters. The initiatives include

= a special roomfor Mislimdetai nees to use as a prayer
roomwhi ch i s avail abl e fromb5. 30amto 11. 00Opmeach day,
si nce May 1997

= arrangenents to provide lunch to detai nees beyond the
standard 12. 00-13. 00 | unch peri od

= the provision of water jugs, given to the group on 11
June 1997.

Port Hedland

At Port Hedl and the on-site welfare officers are responsible for the
managenent of requests for religious and cultural observance and
access toreligious representatives. The Station Instructions state

Religious visitors may visit at the request of a resident or
group of residents and through the perm ssion of the officer
in charge APS or DIMA Centre Mnager. Residents are to be
given reasonable opportunity to practise their faith and to
receive visits associated with that practice.

The April 1996 version of the Information Handbook for detai nees
advi sed t hat

= weekly religious services are held in the Centre for
t hose who wi sh to attend

= privatereligious visits are catered for

= the use of aroomfor religious services at the request
of a group of detainees may be arranged through the
centre nanager.

1 Evidence, Compl ai nant P1, letter of <complaint dated 16 June 1997,
page 1.

2 Evidence, facsimle from the Department dated 29 July 1997.



Access to counsel and practice

The renpte | ocati on of Port Hedl and presents probl ens i n providing
access to non-Christian religious counsel. The | ocal non-Christian
communities are small and t hensel ves have | i mted access to religi ous
personnel. There are no local religious personnel for many non-
Christianreligions and for snaller Christian denom nations. Thisis
not so great a concern at Perth, Villawood or Maribyrnong whi ch, due
totheir locationin capital cities, are accessi ble to a broad range
of religious representatives.

The probl emof providing access was apparent to t he Conmi ssion as far
back as the 1991 i nspection of Port Hedl and. At that tine the Conm ssion
i nvesti gated conpl ai nts from Buddhi st det ai nees about the | ack of
access to a Buddhi st monk and the | ack of opportunity to practise
their religious customs such as cel ebrating their newyear and t he
festival of the noon.

During the 1997 site inspection, the Comm ssion was told that the
observance of culturally significant festivals was broadl y encour aged,
especi al |l y since the det ai nee popul ati on had reduced so dramatically
from 1994. Festivals that had been cel ebrated over the past year
i ncl uded Chi nese New Year, Easter, full noon festival s and Vi et nanese
New Year. Ot her religious cerenonies included christenings, weddi ngs
and a funeral earlier in the year. There were regular Christian
servi ces but no regul ar services for non-Christians.

Restrictions on religious or cultural observance

In May 1997 a detai nee fromthe ‘ Vagabond’ wote to the Comm ssion
ext ensi vel y about the conditions at Port Hedl and i ncl udi ng restrictions
on religious gatherings such as prayer neetings. The exanple he
provi ded was that a group of 20 Christian detai nees was not permtted
to neet to pray i ndependently of the church service that was provi ded
to det ai nees.?

In 1996 a Catholic priest, who regularly attended at the Port Hedl and
centre for mass and ot her pastoral duties, wote to the Conmi ssion
claimng that he was initially forbidden to enter the centre on
Christnas Day 1995. He was admtted only after substantial protest on
his part.

13.2 Management of religious difference

Ther e has been an i ncrease i n Arab asyl umseekers detained inimmgration
detention centres. Centre nmanagenent has been required to address
tensi ons that have ari sen between Musli mand non- Misl i mdet ai nees,
particul arly between Musli mand Christian Arabs.

3 Evidence, Compl ai nant PH7, letter of complaint dated 15 May 1997.
191



A Christian lraqi being held at Villawood wote to the Conmi ssion
that the | ack of appropriate facilities for Musli mworshi ppers neant
t hat non- Musli ns wer e woken by prayers at 4. 00amevery norning. This
parti cul ar conpl ai nant had been accommmbdated in the nal e dormitory
with Muslimlraqis on the basis of his Arab ethnicity.*

A Christian detainee fromPakistan at the Vill awod centre stated
that Muslimdetai nees nock himand try to pick fights.?®

Centre nanagenents are accommodati ng t he i ncreased nunbers of Miuslim
detai nees as closely as possible together. However, the cranped
living conditions, particularly in Stage One at Villawod and in the
Perth centre, offer little privacy either to Muslinms wishing to
observe their religion or to non-Mislins whose sl eep i s disturbed by
early norning prayers. Service providers in contact with detai nees
tol d the Commi ssion that consi derabl e tensi ons have ari sen bet ween
detainees at Villawood and Perth over the poor acconmopdation of
Musl i mreligious practice.

Insensitivity to religious belief or custom

In a conplaint |lodged in 1997 about cultural insensitivity, the
Comm ssi on was tol d by detai nees fromthe ‘ Mel al euca’ howthey felt
of fended at being required to be strip-searched by APS of ficers after
bei ng brought to shore fromAshnore Reef. Their record of interview
states

This was enbarrassing for wus. It is against our religious
commandnment to appear naked in front of others ... being
naked in front of each other is not allowed by our religion.®

In a simlar conplaint, a detainee fromthe ‘Pheasant’ told the
Conmi ssion that after she was strip-searched in an observati on room
by two femal e APS of ficers she was given two red bl ouses fromthe
storeroomand a red skirt. Her record of interviewstates

This was really offensive to me as Chinese people wear red
before they die.”

The medi cal records and i nci dent reports obtained inthe investigation
of this wonan’s conpl ai nt showthat her cl ot hes were searched by APS
of ficers. However, these docunents do not record that she was stri p-
searched or given red cl othes to wear.

4 Evidence, Compl ai nant V2, letter of compl ai nt dated 8 May 1997,
page 3.
5 Evidence, Compl ai nant V25, letter of compl ai nt dat ed 23 April

1997, page 8.

6 Evidence, Compl ai nant s PH13- 15, record of interview of 31 May
1997, page 1, paragraph 2.

7 Evidence, Compl ai nant PHS5, stat ement dated 1 June 1997, page 3,
paragraph 4.



It may not be reasonable to expect custodial officers to be aware of
the nuances of all cultural and religious beliefs and traditions.
However, the nunber of different cultural and religious backgrounds
of asylum seekers who arrive by boat is not so great. Since 1989
there have been four identifiable cultural groups of boat arrivals:
Vi et namese, Canbodi ans, Chinese and now Arabs. The cross-cultural
training provided to service providers should ensure the necessary
understanding to anticipate or identify cultural sensitivities as
they arise.

To sone extent additional briefings to inmprove cultural awareness
where required are proving effective. The APS officer in charge at
Port Hedland told the Conmmission in May 1997 of tensions between APS
guards and a group of Iragi detainees who arrived in Cctober 1996 and
were initially segregated from the main detainee population. These
tensions were resolved by providing the APS guards with information
that assisted them in being nore culturally sensitive.

13.3 Human rights law relevant to religion and culture

Hurman dignity requires that individuals be free to observe and practise
religious or cultural beliefs or customs. The risk of loss of culture
i ncreases when the freedom to express or observe religious or cultural
beliefs is denied. Lack of appropriate and adequate access to religious
counsel and representation or facilities to observe religious belief
or custom constitutes a serious denial of cultural expression and
breaches the |ICCPR and the Declaration on the Elimnation of All
Forms of Intolerance and of Discrimnation Based on Religion and
Belief (the Religion Declaration).

Article 18.1 of the ICCPR and article 1 of the Religion Declaration
state

Everyone shall have the right to freedom of thought,
conscience and religion. This right shall include freedom to
have or to adopt a religion or belief of his choice, and
freedom either individually or in comunity with others and
in public or private, to nmanifest his religion or belief in
wor shi p, observance, practice and teaching.

Simlarly CROC article 14 provides

States Parties shall respect the right of the child to
freedom of thought, conscience and religion.

ICCPR article 18 requires the provision of reasonable facilities for
religious observance and practice. Wthholding water jugs from Mislim
det ai nees, for exanple, interferes with their ability and right to
religious practice.

Article 18 obliges custodial authorities to protect as far as possible
the religious freedom of individuals whose religious beliefs are in
the mnority within an ethnically honogeneous group. This may arise,
for exampl e, in the case of Christian det ai nees
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who are accommobdated with a | arge nunber of Musli mdetainees and in
sone cases feel coerced into Miuslimreligious observance. The sane i s
true in circunmstances which are reversed. Article 18.2 of the | CCPR
affirns the right not to be subject to religious coercion.

No one shall be subject to coercion which would inmpair his
freedom to have or to adopt a religion or belief of his
choi ce.

The failure to provide access toreligious representatives, especially
on significant days of religious cal endars, breaches the Refugee
Convention as well as the Standard M ninumRul es. Article 4 of the
Ref ugee Conventi on provi des

The Contracting States shall accord to refugees within their
territories treatment at least as favourable as that
accorded to their nationals wth respect to freedom to
practise their religion and freedom as regards the religious
education of their children.

The Standard M nimum Rules stipulate

Access to a qualified representative of any religion shall
not be refused to any prisoner. On the other hand, if any
prisoner should object to a wvisit of any religious
representative, his attitude shall be fully respected (Rule
41(3)).

So far as practicable, every prisoner shall be allowed to
satisfy the needs of his religious life by attending the
services provided in the institution and having in his
possessi on t he books of religious observance and
instruction of his denomnation (Rule 42).

I CCPR article 27 provides

In those States in which ethnic, religious or linguistic
mnorities exist, persons belonging to such mnorities
shall not be denied the right, in community with the other

nmenbers of their group, to enjoy their own culture, to
profess and practise their own religion, or to use their own
| anguage.

This guarantee clearly applies to all unauthorised arrivals in detention
in Australi a.

13.4 Findings and recommendations on religion and culture

The Conmi ssion finds

u The renote location of Port Hedland is a barrier to providing
access for detainees to non-Christian religious representatives.
This makes it difficult to protect the rights recognised in
ICCPR article 18 and article 1 of the Religion Declaration.
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The ability to observe significant dates in the religious
cal endars of detainees has inproved in recent years. The
significant reduction in the nunber of detai nees in detention
appears to be a primary determ nant of this change.

Rel i gi ous represent ati ves have experienced di fficulty on occasion
gai ni ng access to the Port Hedl and centre. This unavailability
is inconpatible with ICCPR article 18 and Standard M ni num
Rul e 41.

Ther e are tensi ons between Musl i mand non- Musl i mdet ai nees and
bet ween Musl i mdet ai nees and APS custodi al staff in sone centres
because of i nappropriate acconmodati on arrangenents, the | ack
of privacy and failure to provide appropriate facilities for
the observance of Mislim custom (such as water jugs and
alternative neal tinmes). This constitutes a breach of | CCPR
article 18, article 1 of the Religion Declaration and human
ri ghts under the HREOC Act .

Despite sonme cross-cultural training for APS of ficers, detainees
consi der that practices and attitudes of sone APS staff offend
their religious or cultural beliefs.

The Commission recommends

R13.1

R13.2

R13.3

R13.4

The Mgration Series Instructions, Immigration Detention
St andards and the | ocal procedures of the detention service
provi der shoul d require the provision of reasonabl e opportunity
and facilities for detainees to practise their faith and to
receive visits associated with that practice. Inmmgration
Detention Standard 4.2 states that detai nees have access to
spiritual, religious and cultural activities of significance
to them

The Mgration Series Instructions, Inmmigration Detention
St andards and the | ocal procedures of the detention service
provi der shoul d define ‘reasonable facilities to practise’ as
i ncl udi ng the provision of private areas, nodification of nenus
or nmeal tinmes and the provision of |owrisk household itens
such as water jugs where their use is required to observe
religious or cultural belief.

The M gration Series Instructions and the Station I nstructions
shoul d requi re centre nmanagenents t o acconmbdat e det ai nees, to
the extent possible and where this is desired by detai nees,
with others of the sane or synpathetic religious or cultura
backgr ound.

ACS of fi cers shoul d be required to recei ve cross-cul tural training
rel evant to the ethnic, cultural and religi ous backgrounds of
the detainees held or likely to be held at the centre where
t hey are depl oyed.



14 Provision of legal assistance

14.1 Interpretations of the Migration Act

Section 256 of the M gration Act provides

where a person is in inmmgration detention under this Act,
the person responsible for his or her immigration detention
shal I, at the request of the person in inmmigration
detention, afford to him or her all reasonable facilities
for making a statutory declaration for the purposes of this
Act or for obtaining |egal advice or taking |egal
proceedings in relation to his or her immgration detention.

The Mgration Series Instructions follow this directive with a
qual i fication.

As a matter of policy, each detainee should be informed as
soon as practicable of their entitlement to seek |egal
advi ce, except those detainees referred to in s193(1) of the
Act .

The detainees referred to in section 193(1) of the Mgration Act
i ncl ude those who are seeking asylumand arrive by boat. Section
193(2) inserts a second qualification by not requiring any officer to
provi de access to legal advice in relation to visas to a person
covered by section 193(1).

(2) Nothing in subsection (1) requires the Mnister or any
officer to

(a) advise a person covered by subsection (1) as to whether
the person may apply for a visa or

(b) give a person covered by subsection (1) any opportunity
to apply for a visa or

(c) allow a person covered by subsection (1) access to advice
(whether | egal or otherwise) in connection with
applications for visas.

The conbi ned ef fect of sections 256 and 193(1) is that all detainees
inimmagration detention have the right to |l egal advice and the ri ght
to be advised of their right to |l egal advice unless they arrive in
Australia unl awful |l y by boat. The conbi ned ef f ect of sections 256 and
193(2), however, is that detai nees who arrive unlawful |y by boat have
theright tolegal advice if they request it but not the right to be
advised of their right to legal advice. There is no statutory
prohi bi ti on on advi si ng boat people of their right to | egal advice
but equally no obligationto tell them

I n response to conpl ai nts fromdet ai nees at Port Hedl and t he Depart nent
has advi sed that boat arrivals at this centre are not advi sed of the
right to request access to |legal advice on being detained. The
Departnent states that this is consistent with its obligations under
sections 193 and 256 of the M gration Act.
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The Department considers that the Mgration Act places the onus on
unaut horised arrivals to trigger Australia s protection obligations
and to seek access to lawers if they so wi sh. The Departnment states
that section 193 of the Mgration Act nekes it clear that officers of
the Department are under no obligation to advise unauthorised boat
arrivals of their options for neking applications or obtaining advice.
However, the Departnent states that section 256 of the Mgration Act
nmakes it clear that all reasonable facilities are to be provided to
a detainee who nmkes a request for |egal assistance in connection
with an application for a visa or his or her detention.?

These statutory provisions contrast with the Information Handbook
(April 1996) for detainees at Port Hedland? which stated

B During the period you are held in custody you have the
right to seek |egal advice.

B |f you wish to obtain legal advice, you should request to
see the Centre Manager. The Senior Wl fare Advisor wll
arrange for you to speak by telephone to your |Iegal
advi ser.

B Your legal adviser may visit you in the centre at a time
agreed between your |egal adviser and the Centre Manager.
Your |legal adviser can arrange a convenient time for the

visit by contacting the Centre Mnager. A room wll be
nade available to you to have discussions with your |egal
advi ser.

There is a simlar section in the Rules and Information booklet still
being distributed to detainees at the Perth centre. The Comni ssion
was advised by the deputy centre manager at Port Hedland in August
1997 that the Handbook has been revised and no longer includes the
first statenent about the right to seek legal advice. In any case,
the revised Handbook has not been distributed to detainees in the
revised form as the method of advising detainees of their rights and
providing other information relating to their detention is currently
under review.

The Station Instructions for Port Hedland, Villawood and Perth do not
provide any additional guidance in relation to legal advice. In
di scussions in May 1997 the centre nmnager at Port Hedland advised
the Commi ssion that requests for |egal advice are treated in accordance
with section 256 regardless of how soon after arrival they are nade.
He said that if soneone asks for a lawer his or her request is
handled in accordance with section 256 of the Mgration Act. He or
she is provided with reasonable facilities for that purpose including
a private room telephone, fax, pencil and paper.

1 Evidence, letter from the Secretary of the Depart ment dat ed 26
November 1997 in response to a compl ai nt by Compl ai nant PH55, page
5; letter from the Secretary of the Department dat ed 28 November
1997 in response to a compl ai nt by Compl ai nants PH8-12, page 6; and
letter from the Secretary of the Depart ment dat ed 1 April 1997 in
response to a compl ai nt by Compl ai nant PH2.

2 The Information Handbook for Residents was distributed to det ai nees
at Port Hedl and until the latter part of 1996. The Commi ssi on
obt ai ned the edition whi ch was | ast revi sed in April 1996. The
deputy centre manager advi sed the Commi ssi on in August 1997 t hat
the Handbook was distributed to det ai nees only once they had
| odged an application to stay in Australia. It was, however, only
avail abl e in Engli sh. The Commi ssion was advi sed that there are no
pl ans to revive the Handbook and have it transl ated into the first
|l anguages of asylum seekers hel d at Port Hedl and.
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He said that, when soneone asks himfor a | awer, he provides the
person with entries in the tel ephone book of I awers in the | ocal
area. He said he draws to the person’s attention the specialisations
of lawers as well as those | awers whose initial consultationis
free of charge. He said that all detainees will choose Legal Aid. He
said that he also explains how to use the Tel ephone Interpreter
Servi ce and provi des detai nees with its phone nunber.

During the Comri ssion’s site inspectionin May 1997, the officer in
charge of detention at the Perth centre advised that if people
request | egal assistance they get access to t he phone and can call
Legal Aid of Western Australia. He said that, if detainees indicate
to either himor other officers that they fear for their life if
returned to their country of origin, they are provided with Part A of
the form‘Application for a Protection Visa’ as well as the form
requesting | egal assistance. These fornms are then faxed through to
t he refugee section of the Departnent in Mel bourne. The Conmi ssi on
was told that it usually takes two weeks fromthe tinme the person
fillsinthe formuntil he or she sees a | awyer about the applicati on.

Bot h t he Operations Manager and t he Detenti on Manager at Vill awood
advi sed t he Conmi ssion in Cctober 1997 that, if soneone tells them
that they want to stay in Australia, this is sufficient for that
person to be given an application formfor a protection visa. They
sai d that when peopl e are taken into detention they are gi ven a copy
of the docunent ‘Notice to Persons in I mmgration Detention’ which
tells themabout their rights to obtain |l egal advice and speak with
a consul ar representative. This docunent al so gives i nformati on about
howto apply for a bridging visa and a substantive visa. Duringthe
Cct ober 1997 site inspection the Conm ssion saw notices advi sing
det ai nees of the phone nunber for |l egal aid and the tim ng of regul ar
legal clinicsinthe centre.

Det ai nees at the Perth and Vil | awood centres have nuch better access
to | egal advi ce and assi stance than detai nees at Port Hedl and. This
is primarily due to the location of these centres incapital cities
and centre staff i nform ng detai nees of their right to obtain | egal
advi ce.

Additionally, detainees in all the imm gration detention centres who
nmake applications for protection visas are provided with ‘ Application
Assi st ance’ by the Departnent. The Departnment contracts regi stered
m gration agents to assi st detai nees i n making prinmary applications
and applications for review. Mgration agents are sel ected through a
t enderi ng process.

Application Assi stance covers assi stance in preparing, |odging and
presenting applications for protection visas to the Departnent. |t
al so covers preparing, |odging and presentation of applications for
revi ew of the Departnent’s decisionto the Refugee Revi ew Tri bunal .



After the initial application for review, no funding is provided to
cover any further presentation of clainms to the Refugee Review Tribunal.
Simlarly, no funding is available to cover judicial review of Refugee
Revi ew Tribunal decisions.?

14.2 Complaints
The right to be advised of the right to legal advice

Det ai nees at Port Hedland told the Conmi ssion of difficulties in
accessing lawers. In large part this is due to the failure of
legislation and policy to provide the right to be advised of the
right to legal advice. Wile the right to a lawer if requested is
ensured by section 256 of the Mgration Act, there is no obligation
under law or policy to advise a detainee of the right to a |awer.

The Departnent considers that section 256 does not oblige any officer
to inform a detainee of the right to legal advice. This view was
upheld by the Full Federal Court's mmjority decision in W Yu Fang.*
Justice Nicholson for the mpjority in the Federal Court confined
himself to examining the donmestic law and found that unlawful non-
citizens who had entered the country unlawfully pursuant to section
193(2) were not entitled to be advised that they may apply for a
visa. In addition he found that section 256 did not place an obligation
on any officer to advise detainees of their entitlement to seek |egal
assi stance. He held that Parliament had chosen to take a tough stand
on the provision of information to non-citizens and that the Court
was bound by this enactnent, although it may arguably be contrary to
Australia' s international obligations.

Section 256 however does not preclude advising boat arrivals of their
right to seek legal advice. Apart from some superficial changes,
section 256 has rermained nore or less the sane as in its original
form as section 41 in the 1958 Act. Until late 1994, even though the
| egislation did not oblige the Department to advise detainees of
their right to obtain |egal assistance, officers exercised their
discretion to do so. New boat arrivals were advised of their rights
and were routinely allocated independent |awers. The Information
Handbook that was distributed to detainees at Port Hedland until late
1996, the Perth centre’'s current Rules and Information for Detainees
and the procedures at Villawod and Perth denonstrate that there is
nothing in sections 256 and 193(2) of the Mgration Act to prevent
the Departnent and its officers advising boat arrivals of their right
to seek independent |egal assistance.

The law therefore leaves to admnistrative discretion whether or not
to advise, or allow third parties to advise, asylum seekers who
arrive by boat of their right to |egal advice.

3 Letter from the Secretary of the Depart ment dat ed 26 November 1997

in response to a compl ai nt by Compl ai nant PH55, page 5; letter from
the Secretary of the Depart ment dat ed 28 November 1997 in response
to a compl ai nt by Compl ai nants PH47, PH49 and PH50, page 5; Depart ment
of | mmi gration and Mul ticul tural Af fairs, Request for tender for
the provision of immi gration advice, application assistance and
training in mi gration procedure, RFT No: 97/ 02/ 001.

4 W Yu Fang and 117 ot hers v Mi nister for I mmi gration and Et hnic
Af fairs and Anor (1996) 135 ALR 583.
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Third party advice

The Conmmi ssion has received three conplaints from third parties, one
from an individual |awer and two from refugee case work organisations.
Each conplaint alleged that detainees at Port Hedland were being
deni ed access to |legal advice, even though there were |awers avail able
and willing to provide advice to them They also alleged that detainees
were being held inconmmunicado.

The issue of detainees learning through a third party of their right
to legal advice was the subject of dispute between the Conm ssion and
the Departrment in 1996. The Conmi ssion received a conplaint in Mrch
1996 from the Victorian Refugee Advice and Casework Service (RACS)
alleging the Departnment refused access to RACS to conmunicate wth
detainees fromthe ‘Teal’ who were segregated at Port Hedl and foll ow ng
their arrival in Australia on 6 February 1996. RACS was seeking
access to the group to provide |egal advice and assistance on a ‘pro
bono’ basis. The Department refused RACS s request for access in a
letter dated 13 March 1996 stating that none of the detainees from
the ‘Teal’ had requested |egal advice and therefore, pursuant to
section 256 of the Mgration Act, there was no obligation to provide
access.

RACS alleged the ‘Teal’' people were detained incommunicado in breach
of Australia’ s human rights obligations under the ICCPR On 21 March
1996 the Human Rights Conmm ssioner wote to the Secretary of the
Departnent informng her of the conplaint and seeking her response to
the allegations. On 19 March 1996 the Commi ssion wote to the nanager
of the Port Hedland centre, enclosing a sealed letter for nenbers of
the ‘Teal’ group and requesting that this letter be delivered unopened
pursuant to section 20(6)(b) of the HREOC Act.® The Departnent refused
to conply with the request stating that it had no obligation to pass
on the correspondence. The Departnent claimed it was only required to
deliver a sealed envelope to a detainee who had made a conpl aint
directly to the Comm ssion. The Departnment was concerned that
correspondence from the Comm ssion mght alert the detainees to
their right to request a |awer.

Wen attenpts to resolve the matter failed, the Conmission initiated
action in the Federal Court against the Department in April 1997. On
7 June 1997 the Federal Court found in favour of the Conm ssion and
ordered the Department to deliver the correspondence.®

In response the CGovernnent introduced into Parliament |legislation to
amend the Mgration Act to ensure that the Comm ssion and the
Commonweal th Onbudsman (who has a similar authority to correspond
with detainees) cannot initiate communication with boat people held
in detention. Wth the support of the Governnent and the Qpposition
at that time, the Mgration Legislation Amendment Bill (No.2) 1996
(Cth) was debated in the Senate on 27 and 28 June 1996. However, the
Senate rose for the 1996 Wnter recess wthout passing the Bill.

5 HREOC Act section 20(6) (b) aut hori ses confidenti al communi cation
bet ween the Commi ssion and individuals held in any form of custody.
6 Human Rights and Equal Opportunity Commi ssion and Anor v Secretary
of the Depart ment of I mmi gration and Mul ticul tural Af fairs (1996)

137 ALR 207.
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Representatives of the Departnment and the Conm ssion have since nmet
and agreed infornmally to a draft protocol as an alternative to the
proposed |egislation. Rather than preventing the Comm ssion from
nmaki ng contact with detainees who have had conplaints made on their
behal f as intended by the proposed |egislation, the protocol provides
for greater consultation between the Commr ssion and the Departnent
in relation to those conplaints. The draft protocol has been operating
since COctober 1996 to the satisfaction of both parties.

The right of third parties to nake a conplaint about the treatnent of
a detainee is also set out in Principle 33(2) of the Body of Principles
whi ch states

where neither the detained or inprisoned person nor his
counsel has the possibility to exercise his [right to
conmpl ain about his or her treatnent], a nenber of the fanily
of the detained or inprisoned person or any other person who
has know edge of the case mamy exercise such rights.

Requests for legal advice

In statenments to the Commi ssion several detainees described their
difficulty in accessing a |awer, particularly during their period
of initial isolation at Port Hedland which for sone detainees |asted
almost six nonths. The Conmission was told frequently by detainees at
Port Hedl and that repeated requests to see a |awer were not responded
to within a reasonable time. Five detainees from North Africa
experienced initial isolation lasting four to five nobnths w thout
access to a lawer. They told the Conm ssion

On the 3 April 1997 and 14 April 1997 we wote to the
Departnent of Immgration in Canberra. The centre manager
sent these letters for us. These letters asked for refugee
status and for us to be given a lawer. W have waited and
waited.’

The Conmission initiated a formal inquiry into this conplaint in July
1997. In Decenber 1997 a response to the allegations was received
from the Departnent. Copies of all letters the conplainants had
witten requesting assistance were included in the response. These
docunents show that in an undated letter which was witten in April
1997 the conpl ai nants nade an unequivocal request for |egal assistance
to help them in making an application for refugee status. However,
arrangements were not made for them to speak to a l|lawer until they
nmade a verbal request to the assistant centre manager at Port Hedl and
on 14 WMay 1997. Application Assistance was not appointed until the
end of My 1997.

The detainees the Conm ssion spoke to during site visits expressed
considerable stress, anxiety and uncertainty about the delays in
obtaining legal advice. A large proportion of detainees, particularly
those from the People’'s Republic of China, did not have a clear
understanding of the role of lawers in denbcratic societies. Detainees
wer e confused about what rights they had and what they had to doto

make an application to stay and commonly t hought that their requests
7 Evidence, Compl ai nant s PH8- 12, st at ement dat ed 1 June 1997, page 1,
paragraph 8.

201



for assistance constituted an application for refugee status.

A conplainant fromthe ‘Gevillea told the Conm ssion he nade a
written request for | egal assistance in early July 1996 and di d not
get a response or see a |lawyer until Septenber 1996. During the
mont hs he waited for areply to his letter he

net with the Manager now and then but was advised that he was
waiting for the response fromthe Departnent. He told ne his

role was to pass on letters to the Departnent. | did not know
what else | had to wite to get legal assistance. | did not
know what | was entitled to ask for. Nothing else happened

after this.®

Thi s conpl ai nt has been i nvestigated by the Cormission. Inits response
t he Depart nent provi ded copies of all letters witten by the conpl ai nant
requesting | egal assistance and seeking asylum In this case the
Depart nent provi ded the conpl ai nant with an opportunity to apply for
a protection visa six nonths after he first expressed a desire to
seek asyl um Legal assistance was provi ded on the first occasi on nore
than two nonths after he first wote to request it and on the second
occasi on seven nonths after he first wote to request it. In total
this conpl ainant wote four letters to the Departnent expressing his
desire to apply to becone a refugee and be provided with | egal
assi stance before receiving any effective assi stance.

The Departnent stated that these del ays occurred because the transl ation
of and response to the conplainant’s letters was given a |ower
priority as arrangenents were in place to provide the ‘Gevillea’
group with reasonabl e facilities to access | egal advice.®

In aresponse to a conpl aint fromanot her menber of the ‘Gevillea’
group the Departnent has advised that the managenent at the Port
Hedl and centre refers all requests, whether witten or oral, relating
toquestions of inmgration status tothe central office for translation
and advi ce. Requests are responded to as soon as possi bl e and request s
frompeople in detention are given priority. Delays may occur due to
the vol une of correspondence received on a range of natters which
require translationinto English. Overall the Departnent considers
that the picture outlined is one of ‘appropriate response to requests
for | egal advice'.

8 Evi dence, Compl ai nant PH2, statement dated 29 May 1997, page 3,
paragraph 2.

9 Evidence, letter from the Secretary of the Department dated 26
November 1997 in response to a complaint by Complainant PH2, page
3.

1 0Evidence, letter from the Secretary of the Department dated 26
November 1997 in response to a complaint by Compl ai nant PH55,
pages 5 and 6.

202



The [Commission’s draft report] nakes several assertions
that Jletters from detainees requesting access to |egal
advice were ignored, when the letters clearly make no such
request or, where the delay in providing reasonable
facilities resulted mainly from delays in the translation of
correspondence. !

Wi | e t he Conm ssi on accepts that it may take several days to translate
correspondence fromdet ai nees, the del ays of weeks and i n sone cases
nmonths in responding to people’s witten requests for | egal assistance
and to apply for a protection visa are unacceptable. In Australia an
untried prisoner charged with a crimnal of fence woul d not have to
wait weeks or nonths for | egal advice and/ or | egal assistance inthe
preparation of a defence.

The effect of delay

Excessive delay in providing | egal advice to detainees results inthe
arbitrary detention of asylumseekers. It is arbitrary because the
bureaucratic del ays i n respondi ng to requests for | egal advi ce cannot
be justified. In Av Australia the Human Rights Commi ttee stated t hat
“arbitrariness’ cannot be equated with ‘agai nst the | aw but nust be
interpreted nore broadly to include el ements such as i nappropri at eness
and injustice.? The Conmittee al so stated that remand in custody
shoul d be consi dered as arbitrary if it is not necessary in all the
ci rcunst ances of the case.

Under the Mgration Act the right to | egal advice is an absol ute
right under Australian lawif requested. There is no discretionto be
consi dered and exercised and therefore no justification for any
del ay. Many applications for asylumrequire conpl ex i nvestigations
of allegations of experiences and clains of identity. One of the
maj or contributing factors to the |l ength of detention is departnental
officersin Canberrafailingto ‘afford all reasonable facility' for
| egal advi ce and assi stance within a reasonabl e tine frane.

In addition, the Conm ssion was repeatedly told by detainees that
they were di ssuaded by centre managenent fromformally requesting
| egal advice on the basis that their situation was unlikely to be
resol ved by a | awyer. | n sone cases, nonths nay pass before a det ai nee
repeats an attenpt to seek | egal advice, thus unnecessarily prol ongi ng
initiation of an applicationto stay in Australi a.

At Port Hedl and detainees are required to put requests relating to
applications for refugee status to the centre manager in witing. The
Comm ssi on becane aware of illiterate detai nees during site inspections.
The requirenent to put requests inwitinginthese circunstances is
not reasonabl e and may be di scrim natory.

11 Letter from W J Farmer, Secretary of the Department, dated 27
March 1998, page 2.

12 560/ 1993: UN Doc. CCPR/ C/ 59/ D/ 560/ 1993, 30 April 1997.



Wil e the Mgration Act pl aces a positive obligation on officers of
the Departnent to facilitate detainees’ requests for | egal advice,
the practice at Port Hedl and does not al ways conformwi th this. The
Conmi ssion is aware that on a nunber of occasi ons det ai nees who have
di scovered that they have a right to request | egal advi ce and asked
for | egal assistance have not been provided with reasonable facilities
to obtain that assistance within a reasonabl e period or at all. This
breaches section 256 of the Mgration Act, the Mgration Series
I nstructions and human ri ghts under t he HREOC Act .

14.3 Access to lawyers at Port Hedland

Access to | awyers for detai nees at the Port Hedl and centre has been
greatly reduced over the six years the centre has been i n operati on.

The Port Hedl and detention centre was established in Qct ober 1991. At
this tinme six boat groups were transferred frombDarwin to the centre.
The Refugee Council of Australia (the Council) was funded by the
Department to provide | egal assistance to all nenbers of these boat
groups. In Cctober 1991 a snmal |l group of | awers went to the centre.
They stayed for a fewnonths and dealt wi th outstandi ng applicati ons.
Inearly 1992 a group of five lawers and four or fiveinterpreters
fromthe Council went to Port Hedl and to assi st boat arrivals make
applications for refugee status. During 1992 | awyers fromAustralian
Lawyers for Refugees Inc. worked at Port Hedl and al ongsi de t he | awyers
fromthe Council.

Counci | lawers had a permanent presence in the Port Hedl and centre
t hroughout 1992 and for the first half of 1993. Initially, these
| awyers worked in the centre and | ater adjacent to the centre. Inthe
second hal f of 1993 there were fewer boat groups arriving and | awers
fromthe Council would travel to Port Hedl and as and when a new group
arrived. During 1992 and 1993, when a boat arrived, the Departnent
woul d automatically arrange for all the people on the boat to have
| egal assistance appointed within a matter of days. It appears that
during this period the Departnent assunmed that if a person cane to
Australia by boat froma refugee produci ng country that person was
seeking protection fromAustrali a.

Inlate 1993 t he Ref ugee Advi ce and Casewor k Servi ce (RACS) t ook over
t he provision of | egal advice for the centre fromthe Council. RACS
solicitors went to Port Hedl and for weeks at a time to assist new
boat arrivals prepare applications for primary decisions and revi ew.
I n 1994- 95 RACS recei ved a | arge nunber of referrals fromthe Depart nent
to provide Application Assistance. During this period Legal Aid of
Western Australia and a private lawfirmwere al so awarded tenders to
provi de Application Assi stance to detai nees at Port Hedl and. Since
July 1995 Application Assi stance has been provided only by a private
lawfirmand Legal Aid of Western Australi a.
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Since late 1994 detai nees’ access to legal advice at Port Hedl and has
been curtailed. A conplainant from the ‘Wnbat’ confirnmed that access
to lawyers is becomng increasingly difficult for newly arrived
detai nees. Reflecting on her own experience, she told the Conm ssion
that shortly after she arrived in Port Hedland in 1994

| told the nmanager | wanted to see the solicitor. | saw the
solicitor in about two weeks. In 1994 it did not take too
long to see a solicitor as it does now*®

In Novenber 1994 RACS wote to the manager of the Port Hedland centre
asking that its lawers be granted access to all people who arrived
on the ‘Al batross’ so that they could be provided with | egal assistance.
The Department wote back to RACS stating that their |awers could
not have access to the people fromthis boat as they had not requested
reasonable facilities. From this tinme detainees at Port Hedl and have
only gained access to legal assistance if they are aware that they
have a right to request legal advice and ask for it or if in the
initial compliance interview with officers of the Departnent it is
decided that the detainee is seeking to engage Australia s protection
obligations. If it is determned that Australia s protection obligations
have been invoked, Application Assistance will be appointed by the
Depart ment .

In February 1995 the Conmission received its first conplaint alleging
that legal services were being denied to detainees at Port Hedl and.
In this conplaint a RACS |awer working in the centre stated that
about five fermale detainees told him that on several occasions they
had tried to see lawers but they had not had any success and | egal
services had been denied them They had not been able to see a
| awyer, even though they had requested to see one. He also stated
that staff at the centre would not allow him to talk with these
det ai nees and give them legal advice.*

Before 1995 the Commi ssion did not receive any conplaints from detai nees
at Port Hedland. Since the start of 1995, 23 conplaints have been
received from or on behalf of detainees at Port Hedl and. Twenty-one
of these conplaints have been received since the start of 1996.
Al nost 70 per cent of the conplaints received from Port Hedl and raise
the issue of the accessibility and/or quality of Iegal advice.

The Conmmission regards this as a very high level of conplaints. It
provides evidence that since the start of 1995 detainees at Port
Hedl and have experienced significant difficulties in gaining access
to legal advice.

El even detainees at Port Hedland clainmed that the Departnent did not
respond to their verbal and witten requests for |egal assistance to
apply for protection visas. In six of these cases Application Assistance
was provided only after the conplainants had made contact with the
Commi ssion. Six of these conplainants have been granted refugee
st at us.

1 3Evidence, Compl ai nant PH47, statement dated 1 June 1997, page 1,
paragraph 1.

1 4Evidence, Compl ai nant PH58, statutory declaration dated 2 February
1995.
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The Conmi ssi on was al so tol d by detai nees in May 1997 t hat requests
to the centre manager or deputy centre nanager for | egal assistance
wer e soneti nes questioned. This was confirned by the centre manager
who told three officers of the Comm ssion in discussions that in a
recent case where a femal e detainee fromthe People’s Republic of
China asked himverbally for | egal assistance he handl ed this by
aski ng her why she wanted to stay and why she wanted to get | egal
assi stance. He sai d he advi sed her to put her request inwiting and
he would refer it to the Departnent. At the sane tine he told the
Conmi ssion that he facilitates all requests for | egal assistance as
he i s divorced fromthe deci si on naki ng process on i nm gration i ssues.

Duringtheinterviewatranslation of this |letter was received by the
centre manager and parts of it were read to of ficers of the Conm ssion.
This letter outlined why the woman wanted to stay in Australia but
did not repeat her request for |egal advice. The centre manager
advi sed that he woul d handl e this request by faxing it to the Depart nent
i n Canberra.

Failure to respond to requests

On 2 July 1997 t he Commi ssion recei ved a conpl aint fromthi s detai nee.

Her conpl ai nt states she wants the assi stance of a |l awyer and t hat,

al t hough she had | odged applications to stay in Australia on many
occasi ons, she had not received areply fromthe Departnent. Docunents
provi ded by the Departnent as part of the Conmi ssion’s prelimnary
inquiriesintothis matter showthat this wonman wote to the Depart nent

on at | east three occasions to seek assistance to stay in Australi a.

In her letter of 14 Septenber 1996 she stated t hat she believed t hat

the Australian governnment woul d handl e every case according to the
| aw and hoped t he gover nment woul d gi ve her protection. In her letter

of 28 May 1997 she stated that she was anxi ous to get protection from
Austral i a and hoped that the Departnent would all owher toremainin
Australia. On 16 June 1997 the conplainant net with the assi stant

centre manager and told him she wanted to stay in Australia on
humani t ari an grounds and she was frightened to return to Chi na as she
woul d be execut ed.

Thi s woman was renoved fromAustralia on 14 July 1997. She did not
receive aformal witten response to her letters until that date when
she received a letter fromthe Departnent stating that the matters
she had rai sed were of a personal nature and did not engage Australia’'s
protection obligations. The Departnent advi sed t he Conmi ssi on on 18
August 1997 that at the time of her renoval she had not spoken
personal ly to a |l awer nor had she nade an application for a protection
vi sa.

1 5Evidence, Compl ai nant PH48, letter of compl ai nt dat ed 17 June
1997.
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A formal inquiry was initiated into the conplaint by the Conm ssion
in Septenber 1997. In its response dated 17 Decenber 1997 the Depart nment
advised that it had no record of the conplainant wi shing to seek or
expressing a desire to seek asylum?®® In her correspondence she
raised matters of a personal nature. It also had no record of her
seeki ng | egal assistance.

In this response the Departnent also advised that the centre nanager
whom the officers of the Conm ssion spoke with does not agree with
the Conmission’s account of discussions with him H's recollection
is that he had a wide ranging discussion about the policy and | egal
requirements covering the provision of I|egal assistance and handling
requests to stay in Australia. He states that in this discussion he
made it clear that verbal and witten requests for |egal assistance
are handled in accordance with section 256 of the Mgration Act.

According to the Departnment the centre nmnager at the tinme agrees
that he discussed the conplainant’s case with officers of the Conm ssion.
He also agrees that the conplainant asked to stay in Australia and
that he asked her to put her reasons in witing. The centre nanager
states that the conplainant never asked him for |egal assistance
either orally or in witing. Had she made such a request it would
have been acted on imediately.

However, this statement is not consistent with the information the
centre nmanager provided to three officers of the Commission during a
neeting which took place the day after he met wth the conplainant.
Clearly, there are two versions of events which are in dispute. Due
to the return of the conplainant to the People’'s Republic of China,
the Commi ssion has not been able to obtain her account of discussions
with the centre manager. On the basis of the evidence available, the
Commission finds that it is nore likely than not that the conplai nant
nmade a verbal request for |egal assistance.

The Conmmi ssion has also considered the letters the conplainant wote
to the Departrment and records of neetings she had with officers of
the Departnent and finds that the conplainant was expressing a desire
to seek asylum and engage Australia's protection obligations. The
compl ai nant should have been admitted to the formal refugee
determ nation process to have the nerits of her application properly
determined. It appears that in this case an informal screening process
was applied to the conplainant’s request for protection and she was
not provided with the facilities to nmake a formal application.

This conplaint raises a serious issue, that is, the renpbval of an
asylum seeker without permitting him or her to access legal advice
and/or the refugee determ nation process even though she had explicitly
requested both. The consequences for a genuine refugee who is returned
to his or her country of origin are very serious. |t appears that
this conplainant requested protection from Australia and access to
| egal assistance.

1 6Evidence, letter from the Secretary of the Department dated 17
December 1997 in response to a complaint by Compl ai nant PH48.
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However, the Departnent did not provide her with | egal assi stance or
an opportunity to apply for a protection visa. |Instead, she was
renoved fromAustralia before she coul d exerci se these basic rights.

O her conmplaints

Inaletter of conplaint tothe Conm ssion a nenber of the ‘Gevillea
group wote

Though we have nentioned that we would like to apply for
refugee status, yet to date the manager in the centre has not
given us any opportunity to lodge the application. The
manager always says sonething to shirk the responsibility,
placing obstacles in the way and setting up barriers to
prevent us from putting in the refugee application. So far
we are not yet allowed to |odge the application.?

Prelimnary inquiries were conducted into this conplaint. The
Departnent advised the Conmmi ssion on 18 August 1997 that the
conpl ainants had received |egal assistance and protection visa
appl i cati ons had been | odged.

The Commi ssion has been told that the i nformal screeni ng of requests
is not limted to requests for |legal advice. Five North African
detai nees wote to the Departnent in January, April and May 1997 to
request assi stance to nake applications for refugee status. Intheir
statenent to the Comni ssion the group all eged that, due to the | ack
of response fromthe Departnent, they approached t he centre manager
inearly May to ask

for the address of the Human Rights and Equal
Qpportunity Commi ssi on and the Uni ted Nati ons H gh
Commi ssioner for Refugees and al so about the United Nations.
W said that as the Department had ignored us it is better
that we go to the United Nations to help us with our case.
He said this information is not inmportant for you. He said
if you need them |l wll give themto you but he did not give
them to wus.?'®

Docunents provi ded by the Departnment record that during a neeting
wi t h t he assi stant centre nmanager t he conpl ai nants asked himfor the
address of the ‘ Human Ri ghts and Refugee Conmi ssion’. The manager
told themthat, if they neant this Comm ssion, this organi sati on does
not decide i mm gration cases, but he would give themthe address if
they wanted it. The Comm ssion’s address was not given to the
conpl ai nants at this nmeeting or on any ot her occasi on. These det ai nees
finally received areply totheir letters of January, April and May
1997 in aletter fromthe Departnent dated 26 May 1997.

1 7Evidence, Compl ai nants PHS5, PH52 and PH53, letter of compl ai nt
dated 8 July 1997.

1 8Evidence, Compl ai nants PH8-12, st at ement dated 1 June 1997, page
1, paragraph 8.
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14.4 Quality of assistance

The right to | egal advice includes aright to advice that is correct
and proper. Theright to effective legal representationis set out in
Principle 2 of the United Nations Basic Principles on the Role of
Lawyers.

CGovernnents shall ensure that efficient procedures and
responsive nechanisns for effective and equal access to
| awyers are provided for all persons within their territory
and subject to their jurisdiction, wthout distinction of
any kind, such as discrimnation based on race, colour,
ethnic origin, sex, language, religion, political or other
opi ni on, nati onal or social ori gin, property, birth,
econom ¢ or other status.

Det ai nees have expressed to t he Comm ssi on concerns about the quality
of assi stance provi ded by | egal advi sers appoi nted by t he Depart nent
to handle their applications for refugee status. The Depart nent
objected to the Commission that it is ‘not responsible for the
quality, tinmeliness or responsiveness of | egal advi sors retained by
detai nees’ . The Departnent is responsible, as the agency which
contracts for legal services to be provided to detainees, for the
overall quality control of those services. An appropriate oversi ght
rol e woul d i ncl ude regul ar surveyi ng of the users of | egal services.

A key concernis the failure of | awers appoi nted by t he Depart nent
to communi cate effectively with detai nees | odgi ng applications for
protection visas. An asyl umseeker who i s not effectively represented
can face deportation when actual clains to refugee status are genui ne.
Poor quality | egal services can nean protracted del ays or poor outcones
inthe deternination of refugee status, increasing financial costs
for the Departnent and psychol ogi cal costs for the detai nee.

Application Assistance Scheme

Through t he Application Assi stance Schene t he Departnent contracts
regi stered mgration agents to assist detai nees in making primary
applications for protection visas and applications for reviewby the
Ref ugee Review Tribunal. Mgration agents can be private |egal
practitioners and governnent funded lawfirms, | egal aid|awers and
non-| egal agents. They are sel ected t hrough an open t enderi ng process.
Tenders are evaluated interns of the following criteria

= capacity to deliver the service
= conpliance with appropriate staffing requirenents

= know edge of migration procedure, refugee policy and
protection visa processi ng procedures of the Departnent

m skills and experience in delivering a simlar service.

19Letter from W J Farmer, Secretary of the Department, dated 27 March
1998 page 2.
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Al'l Application Assistance Scheme contractors nust be registered
mgration agents and conply with a code of conduct. The code i nposes
the overriding duty to act at all times in the interests of the
client. It aims to inprove the standard of professional conduct and
quality of service in the industry. It also provides a mechanism for
dealing with conplaints against individual agents.

M gration Agents Registration Board

Until 21 March 1998 the code was administered and enforced by the
M gration Agents Registration Board. Al nigration agents were required
to be registered with the Board. If a breach of the code was found to
have occurred, the Board could inpose an adm nistrative sanction.
Sanctions ranged from a warning to a suspension of registration or
deregi stration.

If a client believed that an agent has acted in a way that breaches
the code of conduct, he or she could nake a conplaint to the Mgration
Agents Registration Board.?°

M gration Agents Registration Authority

From 21 March 1998 the Mgration Agents Registration Authority (the
Aut hority) replaced the Mgration Agents Registration Board. The
Mgration Institute of Australia was appointed by the Mnister for
I mmigration and Multicultural Affairs to establish and run the
Aut hority. The Mgration Institute of Australia is a private
organi sation. Al nmigration agents nust now be registered with the
Aut hority.

Like the former Board, the Authority is responsible for admnistering
and enforcing the code of conduct for all registered mgration agents.
The existing code of conduct is to be expanded to bring it into line
with the codes of conduct and ethical standards which govern other
professions, such as accountants and |egal practitioners.

Cients of mgration agents can nake conplaints to the Authority if
they feel that the code has been breached. The Authority has a
di sciplinary panel to investigate conplaints against registered
m gration agents. Disciplinary measures include cautions or the
cancel lation or suspension of registration. The Authority also tries
to resolve conplaints through conciliation.

From late March 1998 an agent will only be re-registered if he or she
has participated in continuing education activities which devel op
his or her practice as a nmigration agent. This was not a requirenent
in the previous system of re-registration.

The Commission is not in a position to assess the quality of |egal
assi stance provided to asylum seekers. If a detainee is not happy
with the quality of assistance received, he or she can request a

change of lawer. In practice this would be extremely difficult to

do,

2 OEvidence, letter from the Secretary of the Depart ment dat ed 28
November 1997 in response to a compl ai nt from Compl ai nant PH47;
Code of Conduct for Mi gration Agents, 1 August 1996; Depart ment of
I mmi gration and Mul ticul tural Affairs, Request for tender for
provision of i mmigration advice, application assi stance and training
in mi gration procedure, RFT No: 97/ 02/ 001.
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as a detainee would either have to find a |egal adviser who would
handl e his or her case on a pro bono basis or be able to meet his or
her own |egal expenses. Detainees could also make conplaints or
initiate legal proceedings against their lawer. This could result
in lawers who do not neet the professional standards in their
handling of refugee applications being disciplined.

However, it may be unreasonable to expect asylum seekers in detention
with little know edge of the Australian |egal system who may face
| anguage and literacy barriers and who are waiting for their status
to be determ ned and who are dependent on the |egal adviser or
representative appointed, to conplain against their |awyers for
m sconduct or negligence. To enhance their rights in this area,
det ai nees should be given information about the l|evel of service they
shoul d expect from their |egal adviser and what they can do if they
are not satisfied with the quality of the |egal assistance received.
The Department should develop its own internal conplaints mechanism
for addressing these concerns at the first instance.

The tendering and mgration agent registration processes are the
main mechanisns to ensure that detainees receive good |egal advice.
The Departnent should survey detainees who have had |egal assistance
appointed for refugee applications to determ ne whether they are
satisfied with the quality of the assistance they are receiving under
the current tendering arrangenents.

The Departnment should also review the ternms of the agreements,
performance standards and |l evels of funding to ensure that the tendering
arrangenents are delivering application assistance that is of a
consistent nature and a high quality. Detainees who receive Application
Assi stance should be told of the existence of the Mgration Agents
Regi stration Authority and how they can make a conplaint to it.

Poor communication

During site inspections and in the investigation of conplaints the
Commi ssion heard nunmerous allegations of poor comunication by |egal
representatives and the Departnent. A common experience is that
detai nees are unaware of the stages in the refugee determ nation
process, including the appeal rights available or the option to apply
for asylum on humanitarian grounds if their clainms are strong but
fail to nmeet the strict definition of a refugee. The Conm ssion has
been told repeatedly by detainees that they had no idea where their
applications were up to, they had nade repeated requests to their
representatives to explain the status of their applications or they
had failed to conprehend the explanation given by their representatives.

A conmplainant from the ‘Gevillea told the Conm ssion that when he
finally saw his lawer, three nonths after requesting |egal advice,
he

did not know she was a solicitor. She did not introduce
herself. | thought the person talking through the phone [the
interpreter] was the solicitor ... because | did not realise
that [she] was ny solicitor | kept asking the manager for
legal advice ... [the solicitor] gave me a form to conplete
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on 26 January 1997 ... it was at this neeting that |
realised [she] was ny solicitor.?

In a letter to the Conm ssion detainees from the ‘Melaleuca’,

‘Lanmbertia’ and ‘Nandina' conplained of the lack of response from
their lawer to repeated attenpts to seek information about their

cases, including dates set down for appeal of unfavourable primary
decisions. They told the Comm ssion that when the lawer finally
responded it was to advise them that he would only respond to very
specific requests and would not accept phone calls or faxes or any
ot her comuni cation on any other matter. The conpl ainants were extrenely
di stressed by the additional advice from their |awer that he had
al so requested nenbers of the Refugee Review Tribunal not to respond
to any contact made by the detainees. Menbers of the ‘Ml al euca’

group told the Conmmission that when the lawer visited them at the
detention centre

he just wanted us to sign the form W asked himto wait
for a while but he would not. W& do not know how to contact
hi m. 22

These detainees eventually disnmissed the |egal advisers appointed by
the Departnent. Refugee Advice and Casework Service took over their
case on a pro bono basis and represented them at the Refugee Review
Tribunal. The Tribunal overturned the Department’s decision and they
were granted protection visas.

The rempteness of Port Hedland creates a significant barrier for
det ai nees wanting |egal assistance. A Ml bourne law firm won one
tender to provide legal advice to detainees at Port Hedland. Wth
nodern communi cations this distance may be insignificant for some
types of clients. But detainees need regular face to face contact
because of |anguage and literacy barriers and their sense of desperation
and isolation. The obvious disadvantage for clients at Port Hedl and
was reflected in the frustration expressed by detainees from the
‘Mel al euca’ over the inaccessibility of their |awer.

In 1992 the Conmission found that the |egal services available in
Port Hedl and were unable to provide adequate assistance to detainees.®
Al though nore than five years have passed, this is still the case.
The Pilbarra Region does not have sufficient |lawers to neet the
needs of the local comunity. A solicitor at the South Hedl and Legal
Aid Office advised that there are currently five lawers for a
popul ati on of 45,000 people. The South Hedland Legal Aid Ofice only
enpl oys two solicitors. Resources in the office are stretched and are
not sufficient to cover the numerous requests from detainees for
| egal assistance. Many of these requests are dealt with by tel ephone
advice fromLegal Aid solicitors in Perth.

2 1Evidence, Compl ai nant PH2, st at ement dated 29 May 1997, pages 4
and 5.

2 2Evidence, Compl ai nant's PH13- 15, record of interview of 31 May
1997, page 3, paragraph 5.

2 3Human Rights and Equal Opportunity Commi ssion, Detention of Asylum
Seekers - Darwin and Port Hedland, Report of the Acting Secretary’s
visits to Dar wi n and Port Hedl and Detention Centres/ Processing
Ar eas, August and December 1991, 1992, page 29.
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After the rooftop protests at Port Hedland in June 1995, Legal Aid of
Western Australia wote to the Department proposing that a |[egal
advice bureau be established in the centre to answer any |egal,
refugee or mgration enquiries which detainees may have. It was
proposed that a lawer from the Port Hedland Legal Aid Ofice attend
for half a day each fortnight, with the Departnent neeting the cost
of this service. Legal Aid considered at the time that, if asylum
seekers are to be kept for lengthy periods, it may assist them if
they are provided with regular access to a solicitor or mgration
agent who may be able to explain their current plight and deal with
their questions and frustrations. A solicitor from Legal Aid of
Western Australia told the Conmi ssion in December 1997 that the
Departnment did not respond to the proposal.

The Conmi ssion considers a regular |egal advice bureau or another
form of on-site legal clinic would greatly inprove the ability of
detainees to access |egal assistance.

14.5 Human rights law relevant to the provision of legal
assistance

As outlined in Chapter 3, ICCPR article 9.4 requires that all detainees
have an opportunity to challenge their detention in a court of |aw
Article 14.1 requires the court to be ‘conpetent, independent and
impartial’ and the hearing to be ‘fair and public’'. Fairness is not
defined in the Covenant.? ‘Fairness’ nust at least require that the
i ndi vidual has an opportunity to present his or her case effectively
by reference to Australian law and in accordance with Australian
procedures. For unauthorised arrivals with little or no understanding
of Australia’s Mgration Act and, typically, very little English
| anguage conprehension, effective presentation requires the assistance
of an independent advocate with expertise in mgration and refugee
law. In other words, conpliance with |ICCPR articles 9.4 and 14.1
requires that detainees have ready access to independent |egal advice
and assi stance.

Standard M ninmum Rule 94 states that people in adm nistrative detention
shall be accorded treatment which is not less favourable than that of
untried prisoners. Rule 93 states that a detainee

shall be allowed to apply for free legal aid where such
aid is available, and to receive visits from his |egal
adviser with a view to his defence and to prepare and hand
to him confidential instructions.

This access should not be dependent on the detainee initiating a
request for assistance w thout being advised of the right to make
such a request. Al detainees mnmust be advised of the right to apply
for assistance. It is even arguable that independent |egal advice

24Article 14.3 ‘elaborates on the requirements of a “fair hearing”

in [crimi nal cases]’, setting out mi ni mum guar antees whi ch are
necessary, but not necessarily sufficient, to ensure fairness:
Human Rights Committee, Gener al Comment No. 13 (1984), paragraph

5. Among these are to have |egal assistance in the preparation and
presentation of one’'s case and to have the free assistance of an
interpreter if needed.
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and assi st ance shoul d be provi ded as a natter of course. The Body of
Principles make explicit the right to be advised of the right to
request | egal counsel. The failure to informunauthorised arrivals
of thisright, therefore, al so breaches ICCPRarticle 10.1in that it
isafailuretotreat the detainee with humanity.

Principle 13 of the Body of Principles provides

Any person shall at the nonent of arrest and at the
comencenent of detention or inprisonment, or pronptly
thereafter, be provided by the authority responsible for his
arrest, detention or i mpri sonnent, respectively wth
information on and an explanation of his rights and how to
avail hinmself of such rights.

In addition, Principle 17 provides

(1) A detained person shall be entitled to have the assistance
of a legal counsel. He shall be informed of his right by
the conpetent authority pronptly after his arrest and
shall be provided with reasonable facilities for exercising
it.

(2) If a detained person does not have a legal counsel of his
own choice, he shall be entitled to have |egal counsel
assigned to him by a judicial or other authority in all
cases where the interests of justice so require and
wi t hout paynent by him if he does not have sufficient
neans to pay.

Principle 18(1) provides

A detained or inprisoned person shall be entitled to
communi cate and consult with his legal counsel.

The Body of Principles also prescribes the right to have undue del ays
inrequesting | egal advice brought before a revi ew body. Principle
33(4) states in part

Every request or conplaint shall be pronptly dealt with and
replied to without undue delay. If the request or conplaint
is rejected or in case of inordinate delay, the conplainant
shall be entitled to bring it before a judicial or other
aut hority.

The inportance of legal advice to the fair treatnment of asylum
seekers i s al so recogni sed by the Refugee Convention. Article 32.2
t akes an unequi vocal stand on due process in the determ nation of
r ef ugee st at us.

The expulsion of ... a refugee shall be only in pursuance of
a decision reached in accordance with due process of |aw
Except where conpelling reasons of nati onal security
otherwise require, the refugee shall be allowed to subnit
evidence to clear hinself, and to appeal to and be
represented for the purpose before conpetent authority or a
person or persons specially designated by the conpetent
aut hority.
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14.6

Findings and recommendations on the provision of
legal assistance

The Commi ssion finds

Det ai nees have experi enced unjustifiably | ong del ays i n obt ai ni ng
| egal advice on request. Because detention is a serious act
that severely restricts the freedom of the detainee, it is
unconsci onabl e t hat a det ai nee who requests | egal advi ce accordi ng
to his or her rights under international and Australian | aw
shoul d experi ence any del ay whatsoever in the provision of
t hat advi ce. Det ai nees shoul d not be di sadvant aged when it was
the Departnent’s choice tolocateits | argest detention centre
inavery renote region.

Del ays i n obtaining | egal advice have contributed to the | ength
and arbitrariness of detentionin breach of ICCPRarticles 9.1
and 10.1 and human ri ghts under t he HREQCC Act.

The renoteness of Port Hedl and creates a significant barrier
for detainees wanting to obtain | egal advi ce.

The Departnment is in breach of section 256 of the Mgration Act
by failing to provide all reasonable facilities to detainees
at Port Hedl and to obtain | egal advi ce on request.

No Australian | aw prohi bits any departnmental or custodial officer
or third party fromadvi si ng detai nees of their right to | egal
advice. Section 256 of the Mgration Act is silent as to
whet her a detai nee nust be advised of his or her right to
request | egal advice and section 193(2) only relates to | egal
advice in connection with applications for visas.

Inlight of the clear statenents in the Body of Principles and
t he Standard M ni nrumRul es concerni ng advi si ng peopl e of their
rights to | egal assistance, the Departnent’s practice of not
i nform ng boat arrivals at Port Hedl and of this right breaches
ICCPR article 10.1 and is a breach of human rights under the
HREQC Act .

The Commission recommends

R14.1

The M gration Act should be anended to require that, where a
person is inimrgration detention under the Act, the person
responsi ble for the detention shall advise himor her of the
right to have access to | egal assistance and at the request of
the person in immgration detention afford him or her all
reasonabl e facilities for receiving |l egal advice in relation
to his or her immgration detention no nore than 72 hours after
t he request i s nmade.
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R14.2 The M gration Series Instructions and all |ocal procedures of
the detention service provider should require that, where a
person is in imrgration detention under the Act, the person
responsi ble for the detention shall advise himor her of the
right to have access to | egal assistance and at the request of
the person in immgration detention afford him or her all
reasonabl e facilities for receiving |l egal advice in rel ation
to his or her inmm gration detention.

R14.3 The Departnment’s M gration Services Instructions and all | ocal
procedur es of the detention service provider should specify a
period of tinme not exceeding 72 hours within whichall requests
for |l egal advice nust be responded to and who i s responsi bl e
for handling requests. Adepartnental officer on site would be
the preferable person with this responsibility.

R14.4 The Departnment should fund the provision of independent on-
site |l egal assistance at the Port Hedl and centre. This shoul d
i ncl ude the provision of aregular | egal advice bureau to give
| egal advice to detainees. Al detainees shoul d have access to
t hi s service.

R14.5 When | egal assistance is appointed by the Department for
protection visa applicants, detai nees should be given witten
i nformati on about the | evel of service they shoul d expect from
their | egal adviser and what they can do if they are dissatisfied
with the service they receive.

R14.6 The Departnent shoul d survey asyl umseekers in the immgration
detention centres and those recently granted entry to Australia
to determne their level of satisfaction with their |egal
advi sers.

R14.7 The Departnment shoul d revi ewtendering arrangenents to ensure
that the terns of the agreenent, fundi ng and performance st andards
wi || deliver | egal assistance of a consistent nature and of a
hi gh quality.
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15 The human cost of detention

Thi s report has anal ysed specific detention practi ces and procedur es.
It has described the effect of these on detai nees. Specific detention
experiences, however, al so have a cunul ative effect on the nental
physi cal and soci al well being of detai nees. For those detai nees who
have spent considerable periods in detention the effect can be
devast ati ng.

The human cost is apparent in the evidence of nental distress such as
depressi on, boredom sl eepl essness, psychotic epi sodes, self harm
and suicide attenpts. The hi gh | evel of physical conplaints such as
headaches, body nunbness, di zzi ness and st omach and di gesti ve di sorders
al so refl ects the degree of mental distress experienced by det ai nees.
I n addi tion, evidence of viol ence between det ai nees, especially within
famlies, as well as between detai nees and cust odi al of ficers suggests
consi derabl e tension created by the regi ne of control necessary to
i mpl enent the policy of mandatory detention.

The evidence suggests that the indeterninacy of detention makes
detention considerably nore difficult to endure. Convicted crim nal
of f ender s al nost al ways have a defined peri od of detention i nposed on
themby | aw. This provides certainty and assi sts detai nees to pace
t hensel ves through the tinme they serve their sentence. Asyl umseekers,
however, nmay be detai ned for anywhere between six nonths and five
years wi t hout actual |y havi ng breached Australian | aw. They have no
i dea when, or evenif, they will be rel eased.

15.1 Case study

Two Canbodi an brot hers aged 16 and 18 arrived in Australiain 1990 on
the ‘Collie’ . They were rel eased on bridging visas nore than five
years later in Cctober 1995 pending the determ nation of their
applications to stay in Australia on humanitarian grounds. They
arrived as unacconpani ed m nors. They told the Conmm ssion i n August
1997 about their experience of being in detention and the uncertainty
they still face as the Mnister has still not nmade a decision on
their status. The record of intervieww th the younger brother sketches
the i npact that their prol onged detention had on their nental health.
Ref l ecting on when they first arrived in Port Hedl and, he said

Port Hedland is a very isolated place. The detention centre
is near the ocean and there are high fences all around the
outside of the building, separating the centre from the rest
of the world. It is a very quiet place with dead trees and
grass ... Wen we first got to Port Hedland we did enjoy it
a bit, as it was a big place and we could see the big blue
sky. This was nuch better than the small building we were
locked in at Darw n.
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Later

After the first few nmonths at Port Hedland ny brother and I
started to feel bored and nervous. W were nervous as we
didn't know what would happen to us in the future.

After five years in detention they still did not knowwhat woul d be
the result of their applicationto stay in Australi a.

In the last year of ny detention at Port Hedland | was in a
bad state enotionally. Mst nights | wuld lie in bed
feeling nervous wondering about what would happen to us. W
had not heard anything for a long tinme about our court case
and felt that we could be deported any day. Qur sleep was
also disturbed by the guards checking on us every night.
They would open the door and nake sure that everyone was
asleep in their rooms.

During the last couple of nonths of the five and a half years
we spent in detention we were really depressed as we heard
that the Australian Governnent was going to send us back to
Canbodia. Mentally we felt sick and we had no |awers and no
one else we could talk to about how we felt. | was so
depressed at that tinme that | had nightnares every night. |
al so had headaches from worrying about what mght happen to
us and these would last for days. Things woul d upset ne very
easily, | could not control ny enotions and ny anger. | took
nedicine like sleeping pills and anti-depressants for ny
problens, but this didn’t help me. | took nedication every
night for the last few nonths | was in detention. | was bored
and nervous as | didn't know what would happen. | had no one
totalk to. | would spend a ot of ny time just |ooking around
and looking up at the sky.

The brothers were granted bridging visas only after the | ndochi na
Ref ugee Associationinitiated | egal proceedi ngs agai nst the Depart nent
in the Federal Court on the basis that the brothers were being
detained unlawfully. The nmatter was settled out of court by the
i ssuing of bridging visas. It isinportant torecall that the brothers
wer e chil dren when their ordeal began.

Subj ect to satisfying health and security checks, the brothers will
be granted a protection visa by the Mnister in 1998.
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15.2

Classroom wall, 8-18 year olds,
Port Hedland detention centre,
May 1997.

Prolonged detention

When t he Comi ssion i nspected the Port Hedl and centre in May 1997
there were nore than 80 det ai nees who had been i n detenti on bet ween
two and five years. The reasons for the prol onged detention of these
asyl umseekers are conpl ex. Essentially the conbi ned ef fect of several
sections of the Mgration Act and the particul ar vul nerabilities of
asyl um seekers |l eads to their prolonged detention. Sone of these
factors include

mandat ory det enti on of asyl umseekers who arrive by boat
(section 189)

no right for asylum seekers who arrive by boat to be
advi sed of their right tolegal advice (section 193) and
a departnental policy that they not be so advised

t he requirement under the M gration Act to hold asylum
seekers in detention until they are either deported or
granted a visa (section 196)

the necessity of | egal advice to | odge a sound application
for a protection visa due to the conplexity of the refugee
det erm nati on process and | anguage, cul tural and education
barriers



= the | arge nunber of asyl umseekers who are not aware or
do not understand that they nmust ask for asylumin specific
terns to engage Australia' s protection obligations

= the tine taken to exhaust all | egal processes.

Detention is al so prol onged by

= | engthy del ays by the Departnent i n respondi ng to det ai nees’
requests

= the requirenent that entry on hunanitari an grounds cannot
be consi dered by the M nister until all avenues under the
ref ugee det erm nati on process are exhausted (section 417)

= delays involuntary and i nvoluntary repatriati on caused
by bureaucratic requi rements and political denmands i nposed
by the country of origin.

The impact of prolonged detention

Det ai nees tol d t he Comm ssi on repeat edl y of the angui sh they suffered
as aresult of thelength of their detention. A husband and wi fe from
the * Cockatoo’ told the Conm ssioninaletter in June 1997

In the detention centre we pass a day as if it were a year,
all our hopes dashed to pieces, despaired, puzzled, and can
only rely on the Ilove between wus husband and wife
encouraging and conforting each other

During the mserable detention, we have both been sad,
despaired and helpless, and have continuous nightnares.?

Boredomi s a maj or probl emfor detai nees. The sanme conpl ai nants from
t he ‘ Cockat oo’ told the Conmi ssion

Boredom is a big problem W do not get any answers during
detention and we do not know what our future is. In detention
you get to the point where you feel you are going insane and
you cannot control yourself.?2

The statenent of interviewwith five North African detai nees recounts

The process is too slow and we do not believe we need to be
held in detention. It is like a jail and it is very boring.?

1 Evidence, Complainants PH3 and PH4, Iletter dated 1 June 1997, page
1, paragraphs 2 and 3.

2 Evidence, Compl ai nants PH3 and PH4, st at ement dated 30 May 1997,
page 4, paragraph 1.

3 Evidence, Compl ai nants PH8-12, st at ement dated 1 June 1997, page
3, paragraph 6.
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For sone det ai nees t he i ndet ermi nacy and nonot ony of their detention
and the lack of control over their asylumclainms are too nuch to
bear. The frequency of suicide attenpts indicates the | evel of distress
anong those detai nees who have been detained for |ong periods of
tinme. Adetainee fromthe ‘ Vagabond’' told the Conm ssionin My 1997

Because of the long wait and because | do not know when | will
get out of here and because | am scared of going back | tried

to kill nyself two weeks ago. | took tablets | had saved up.
They nmade ne feel very sick. Wen | becanme sick | becanme very
scared of dying and so | am glad | was saved.*

A detainee fromthe ‘Gevillea toldthe Conmni ssion

During periods of deportation [of others] or when | or other

peopl e get bad news, | have troubles sleeping. It took ne
nonths to get a formto apply to stay here and during this
time | had trouble sleeping. Having troubles sleeping is a

common problem for people here.®

Violence

The boredomand frustration of prol onged detention is apparent inthe
frequency of violence. The incident reports record a high | evel of
vi ol ence anpbngst det ai nees and bet ween det ai nees and APS of fi cers.
Donesti c vi ol ence appears to be a particul ar problem Wil e donestic
viol ence i s not necessarily precipitated by detention, the speciali st
counselling required to assist famlies to cope with their circunstances
indetention are not avail abl e. The incident reports record viol ence
bet ween men and wonen and bet ween adul ts and chil dren.

A wonman fromthe ‘ Wnbat’ told t he Conmi ssi on

I am concerned about the length of detention. M husband
used to be very kind to us but because of the length of
detention he has turned nasty. He is not sleeping till 3.00-
4.00am and he is very short tenpered with us. He cannot sleep
because of the boredom There is not much room to walk very
far from here. | am also worried about children education
and their future. My husband reckons that we wll just die
here in detention. W have |ost hope.®

4 Evidence, Detainee PHl, record of interview of 2 June 1997, page 1,
paragraph 9.

5 Evidence, Compl ai nant PH55, statement dated 31 May 1997, page 5,
paragraph 5.

6 Evidence, Compl ai nant PH47, statement dated 1 June 1997, page 2,
paragraph 2.



During the May 1997 inspection of the Port Hedland centre, the
Commi ssi on was shown exanpl es of manuf act ured weapons confi scat ed
fromdet ai nees during roomsearches. They i ncl uded shar pened pi eces
of metal and plastic, nodified and unnodi fied kitchen inpl enents,

slingshots and tools nmanufactured from pi eces of wood, netal and
wire. The APS officer in charge told the Comm ssion that in nost

cases the weapons are not manufactured with the intention of using
themor pl anni ng vi ol ence. They are often nade i n secret and hoar ded
as a way of expressing sone control in a context where detai nees feel

power | ess. Weapons are neverthel ess used in viol ence. The officer in
char ge showed Conmi ssion of ficers a pi ece of steel pipingtaken from
t he armof a chair which had been nodi fied and used i n the non-fatal

st abbi ng of ei ght peopl e.

I nci dent reports obtained by the Conm ssion for the period between
January 1995 and March 1996 record several attenpts at self harm
i ncluding self-nutilation, drug overdoses and dri nking toxic fluids.

Voluntary repatriation

The effects of indeterm nate detention are reflected also in the
frequency of requests fromdetainees toreturn voluntarily totheir
countries of origin. Indeed nany choose to returnto their countries
of origin despite strong beliefs that they face probabl e persecuti on,
i mprisonment, torture or execution. They prefer that to enduring
|l ong-termconfinenent in Australian inmgrationfacilities.

Despair over the decision to volunteer for repatriation was often
expressed during interviews with the Conm ssionin My 1997. A detai nee
fromthe ‘Gevillea who showed physi cal scarring cl ai ned he had been
i mprisoned in Chinafor ten years and tortured prior to his rel ease
and journey to Australia. Despite this he had volunteered for
repatriation because t he twel ve nont hs he and hi s young son had been
det ai ned at Port Hedl and had totally denoral i sed him He had not nmade
an application to stay in Australia, being unaware that he was
entitled to nmake such an application. He told the Comni ssion

I would prefer to stay in Australia but it has taken so |ong
to get a response fromthe departnent | have |ost heart. That
is why | requested to go back to China. | don't want to go
back to China because of what happened to nme there and
because ny son would have to be cared for by sonmeone el se as
I will be inprisoned ... | have been in detention for one
year and still do not know what is happening.’

The Commissioninquiredintothis detainee's allegations. Docunents
provi ded by the Departnent show that from Novenber 1996 until his
removal in July 1997 the conpl ai nant nade nunerous requests to be
returned to China as his wife was seriously ill. I n Qctober 1996 t he
Department received a letter from what appeared to be the
7 Evidence, Compl ai nant PH6, statement dated 1 June 1997, page 2

paragraph 4.
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conpl ai nant requesting | egal assistance and to apply for refugee
status. I n Novenber 1996 t he conpl ai nant denied witing this letter
and asked to be returned to China. In light of these clains by the
conpl ai nant, | egal assi stance was not provided.

Anot her detai nee fromthe ‘Gevillea told the Conm ssion

O hers on ny boat have recently seen the nmanager and have
asked to be sent back, because they are sick of the waiting
and do not know what to do.?®

A detai nee fromthe ‘ Toto’ told the Conm ssion

| have been told many tines that | just have to wait but |
amtired of waiting. | do not want to see any nore mutinies
[referring to security incidents].?®

Vol untary repatriati on does not occur automatically, however. The
Commi ssi on spoke t o det ai nees who were frustrated at the del ay i nvol ved
in returning to their countries of origin once they had nade a
decision to volunteer for return. The centre manager tol d t he Comm ssi on
that del ays are often due to the stringent bureaucratic requirenents
of sone countries, such as positive identification of detainees,
before they will accept a national back.

Prolonged detention and minimum standards

The policy of mandatory detention | eads to prol onged detention. Many
of the conditions of detention criticised in this report are
unaccept abl e because the period of detentionis solong. They woul d
not rai se the sane concerns if detention was for a short tine only.

Servi ces such as education, wel fare and recreation, for exanpl e, may
not be necessary on the scal e required nowif detai nees were rel eased
fromdetention within anonth. Inaddition, appropriate facilities
to observe religious or cultural practice may also not be so
fundanental |y i nportant if detai nees could access these facilities
wi thin the conmunity within a nonth.

A policy of mandatory detention nust accommodate the |ikelihood of
prol onged detention and its i npact on detainees. It nmust do this by
accommodati ng the particul ar needs of asyl umseekers such as access
to |l egal advice, interpreters and specialist nedical services.

8 Evidence, PH55, statement dated 31 May 1997, page 5, paragraph 5.

9 Evidence, Det ai nee PH56, interview of 1 June 1997.
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15.3 Conclusions and relevant human rights law

A nunmber of the issues raised in this Part could be resolved by
better comrunication between detainees and centre staff and nore
openness and accountability in the managenment of the centres. In its
1998 report The Managenent of Boat People, the Australian National
Audit O fice suggested that one strategy for reducing self-harm in
detention and nental problens occasioned or aggravated by detention
“would be ensuring a greater understanding anong boat people of the
deci si on-maki ng processes being applied to them and encouraging
detainees to becone even more involved in the operation of the
[centres]’.?

The Perth and Port Hedland centres already have prograns that allow
for consultation with representatives of detainees in sone aspects
of the running of the centre. At Port Hedland each accommpdation
bl ock has a | eader. Block |eaders neet regularly with centre managenent
to discuss issues such as food, recreation activities and clothing.
The Perth centre has an advisory council constituted by centre
managenent, two detainees and an Anglican minister. The Council is
used to resolve local problems and has addressed issues such as food
wastage and the purchasing of board ganes. Advisory comittees do not
operate at Villawood or Port Hedl and.

An advisory committee

The Joint Standing Committee on Mgration in 1994 recommended that an
I mm gration Detention Centre Advisory Conmittee be established in
each centre. It recomended that the commttee be nade up of APS and
departnmental staff, centre residents, comunity service providers
and |ocal community representatives. It was felt that the these
comrittees would

B provide a forum in which concerns regarding particular
services or events could be addressed in a cooperative
manner

B provide a neans of identifying and resolving problens
before they inpact on detainees

B provide an opportunity to assess the provision of some
services

B provide an opportunity to nmke suggestions for inproving
conditions within the centres or the delivery of services

B consider conplaints and comments about the involvenent
of legal representatives and comrunity groups in the
centres

B consider how issues related to the refugee deternination
process inpact on the level of services that should be
provi ded. **

1 0The Management of Boat People Auditor-General Report No. 32, Canberra,
1998, page 48.

11Joint Standing Comm ttee on Migration, 1994, Asylum, Border Control
and Detention, Australian Government Publ i shing Service, Canberra,
pages 190-193.
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The Commi ssi on supports the Joint Standi ng Conmittee’ s reconmendati on
about the establishnment and operation of Immgrati on Detention Centre
Advi sory Conmmittees. Following this report by the Joint Standing
Commttee, all the centres established advi sory comm ttees. However,
only the Perth centre still has an advi sory comm ttee i n operati on.

The re-establishment of advisory commttees at each centre woul d
provi de an appropriate forumfor resol ving probl ens with the conditions
of detention and the delivery of services. It would al so i nprove the
i nvol vement of detai nees in the nmanagenent of the centre and woul d
make its running nore transparent to nenbers of the | ocal comunity.

A complaints process

The devel opnent of a conpl ai nts process for detai nees woul d al so hel p
to resolve issues about the conditions of detention at the | ocal
| evel .

St andard M ni nrum Rul es 35 and 36 provide

Rule 35

(1) Every prisoner on admssion shall be provided with witten
information about the regulations governing the treatnent
of prisoners of his category, the disciplinary requirenents
of the institution, the authorized nethods of seeking
informati on and naking conplaints, and all such other
matters as are necessary to enable him to understand both
his rights and his obligations and to adapt hinself to
the life of the institution.

(2)If a prisoner is illiterate, the aforesaid information
shall be conveyed to him orally.

Rule 36

(1) Every prisoner shall have the opportunity each week day
of making requests or conplaints to the director of the
institution or the officer authorized to represent him

(2) 1t shall be possible to make requests or conplaints to
the inspector of prisons during his inspection. This
pri soner shall have the opportunity to talk to the
inspector or to any other inspecting officer wthout the
director or other menbers of staff being present.

(3) Every prisoner shall be allowed to make a request or
conmpl aint, without censorship as to substance but in
proper form to the central prison admnistration, the
judicial authority or other proper authorities through
approved channels.

(4) Unless it is evidently frivolous or groundl ess, every
request or conplaint shall be pronptly dealt with and
replied to wthout undue delay.

226



The Perth and Port Hedland centres have a clear process for detainees
to make conplaints about the conditions under which they are detained.
The panphlet ‘Rules and Information for Detainees’ at the Perth
centre gives information about the conplaints process to detainees.
The Villawood centre does not have a conplaints process for detainees.
Standard M ninum Rules 35 and 36 provide that detai nees nust be given
i nformati on about how to nmmke conplaints when they are taken into
detention. They also provide that detainees have a right to make
complaints to the inspector of the institution, wthout staff of the
centre being present. Most inportantly, they state that conplaints
are to be dealt with wthout undue delay.

As a matter of priority the Villawood centre shoul d devel op a procedure
for making conplaints in accordance with Rules 35 and 36. The other
centres should review their current conplaints procedures to ensure
they conmply with all the requirenents of Rules 35 and 36.

Processing of requests

This report has docunented a number of cases where the Departnent has
taken long periods of time to respond to requests from detainees. At
the Port Hedland centre detainees have experienced significant delays
in receiving responses to their witten and oral requests to apply to
stay in Australia and to obtain |egal assistance. Because detainees
are not receiving tinely responses to requests, they are witing to
external agencies such as the Comm ssion for assistance.

As a matter of urgency the Departnment needs to establish better
procedures for handling requests from detainees. |nproved procedures
would allow the Departnent to conply with Standard M ninum Rule 36(4)
which requires that all requests or conplaints be dealt with pronptly.
Requests for day to day needs such as food, clothing and recreational
activities are handled by custodial or welfare on staff. Requests
about inmgration status and |egal assistance are handled by the
departnental officers located both in the centres and in Canberra.
When a witten request for assistance is received by staff in a
detention centre, it is faxed to the Protection and Fam |y Residence
Branch of the Departnent in Canberra for the preparation of a response.

In the case of conplaints from detainees to the Commssion it is
clear that the Department has taken weeks and in some cases nonths to
respond to these requests. Since departmental officers in Canberra
cannot be contacted directly by detainees to discuss their situation,
detainees follow up their requests with centre staff. However, the
only advice that centre managenment can give detainees is that their
letters are being considered ‘by Canberra’ and that they will have to
wait for a response. Detainees are thus confronted with a faceless
bureaucracy.

The current system for handling witten requests creates work for
centre nmnagenents in responding to inquiries from detainees about

when the Departnent will answer their letters. It also creates a |ot
of stress and anxiety for detainees, as there is no-one who can tell
them what is happening with their request or when it will be answered.
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These del ays and the associ ated frustrations coul d be reduced i f each
det ai nee had a case nmanager responsi bl e for the overal | nanagenent of
his or her dealings with the Departnent. A key function of the case
manager woul d be to ensure all conplaints, inquiries and requests are
responded to in an appropriate and tinmely manner. Case nmnagers
shoul d be I ocated within the detention centres. They woul d be the
contact person for conpl ai nts about treatnent in detention and requests
for legal assistance or to apply to stay in Australia. The case
manager woul d be the appropri ate person to handl e requests for | egal
assi stance and arrange for reasonable facilities to be provided.
When a detai nee expresses verbally or in witing the wish to seek
protection, the case nanager would be the appropriate person to
provi de the detainee with a protection visa application formand to
arrange for Application Assistance.

There appears to be no reason for these requests to be handled in
Canberra. Most requests shoul d be anenabl e to a response withinthe
centre. However, in cases where requests are forwarded to Canberra
for a response, the case manager shoul d keep track of themand nake
sure they are answered wi t hout undue del ay.

It isdifficult toget aclear overall picture of howdetai nees are
being treated in inmgration detention centres. In this report the
Comm ssion has relied upon information gathered through site
i nspections, through detai nees who make conpl aints to t he Conm ssi on
or request to speak to officers of the Comm ssion during site
i nspections and through i nformati on provi ded by the Departnent in
response to individual conplaints. The renoteness of Port Hedl and
makes it difficult for community organi sati ons and i ndependent statutory
authorities to visit. Commonweal t h agenci es such as this Comm ssi on
and the Comonweal th Orbudsman do not have the resources to visit
Port Hedl and on a regul ar basis and nust rely on contact by phone and
inwiting.

Human rights complaints

| mm gration detai nees face significant barriers to nmaking conplaints
to the Commi ssion. These incl ude

= |anguage and |literacy barriers created by detai nees not
bei ng abl e t o speak English or not being able to read or
wite

= det ai nees not know ng about the exi stence of the Commi ssion
and howto nmake a conplaint to it

= many detainees waiting for their inmmgration status to
be determ ned and therefore being reluctant to make
conpl ai nts about the treatment they are receiving.



Despite these significant barriers, over the last few years the
Conmmi ssi on has recei ved a | arge nunber of conplaints frominmmgration
det ai nees. The nunber of conplaints and the nature of the issues
rai sed indicate that there are significant problens in the centres
particularly inthe way force i s bei ng used, the use of observation
roons and transfers to manage behavi our, the handling of requests for
| egal assistance and the treatnent of newarrivals at Port Hedl and.

Peopl e in detention are deprived of their liberty and freedomand are
inapositionof relative powerl essness. The Mgration Act establishes
a regi ne of mandatory detenti on under which al nost all peopl e who
arrive in Australiaw thout valid travel docunents are detai ned. The
Commonweal t h Gover nnment has given the Departnent the authority to
det ai n t hese peopl e. The Cormonweal t h needs to establ i sh mechani sns
for accountability which will ensure that officers of the Departnent
exercise their power and duty of care to detainees in a way that
respects the i nherent dignity of the human person.

An independent monitor

The operation and nanagenent of centres is not transparent. The
Conmi ssi on and t he Commonweal t h Orbudsnman have authority to conduct
inquiries and i nvestigate individual conplaints. However, there are
no systens for i ndependent and regul ar i nspection and revi ew of the
centres. This is in breach of Standard M ni nrumRul e 55 whi ch states
There shall be a regular inspection of penal institutions
and services by qualified and experienced inspectors
appointed by a conpetent authority. Their task shall be in
particul ar to ensure t hat t hese institutions are
adm ni stered in accor dance with exi sting | ans and
regulations and with a view to bringing about the objectives
of penal and correctional services.
Standard M ni numRul e 94 extends t he coverage of Rule 55 to people in
adm nistrative detention. As outlined above, Rul e 36 provides that
det ai nees nust be abl e t o make requests and conpl aints to t he i nspect or
during his or her visit and detai nees nust have the opportunity to
talk to the i nspector without centre staff being present.

Sections 3.1 to 3.3 of the Standard Quidelines for Corrections in
Australia establish a systemof accredited conmmunity representati ves.
These representatives nust visit the prisons regularly and prisoners
and staff nmust have access to them

As a matter of priority, the Departnent nmust establish a nmechani sm
for the i ndependent nonitoring of immgration detention centres. One
part of this nmechani smshould be nodelled on the official visitors
prograns in operation in nost correctional systens in Australia. The
creation of such a program would help to ensure that there is
accountability and transparency i n the managenent of the centres. It
woul d al so provi de a saf eguard agai nst breaches of human ri ghts.
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This program would help resolve mnor disagreenments and
m sunder st andi ng, i nmprove comunication at the | ocal | evel and bring
conplaints to the attenti on of centre nanagenent.

In addition, the Commonweal t h Onbudsnan and t hi s Commi ssi on shoul d
undertake regul ar inspections of and interviews at the centres.
These visits mght nost usefully be conducted jointly.

15.4 Findings and recommendations on accountability

The Commi ssion finds

n Only one of the four immgration detention centres has an
advi sory commi ttee.

n The creation of advisory conmttees at each of the centres
woul d provi de an appropriate forumfor resol vi ng probl ens about
servi ces and the condi tions of detention.

n Not all centres have a clear process for detai nees to make
conpl ai nts about the conditions of detention.

n None of the existing conplaints processes conplies with Standard
M nimum Rul e 36(2) as there are no regular inspections or
visitors to the centres to whomdet ai nees can nake conpl ai nts.

n There are no systens for independent and regul ar i nspection
and reviewof inmgration detention centres. This is in breach
of Standard M ni mumRul e 55.

The Commission recommends

R15.1 The Department shoul d establish an I nmgration Detention Centre
Advi sory Comm ttee at each centre, consisting of representatives
fromcustodi al and departnental staff, detai nees fromthe major
ethnic and cul tural backgrounds in the centre, representatives
fromthe | ocal community, conmunity-based service providers
and | egal representatives and representatives of governnent
and non- gover nnent sectors. The rol e of each Comm ttee shoul d
be to monitor the conditions and services provided withinthe
centre, including health care, torture and trauna counsel |l i ng,
education, interpreting services, access to |egal advice,
conpl ai nt handling, recreational and pastoral care and general
wel f are.

R15.2 Each i mm gration detention centre shoul d devel op a process for
det ai nees t o make conpl ai nts about the conditions of detention,
provi si on of services and security i ssues. Detai nees shoul d be
advi sed of this process inwiting during their inductioninto
the centre. Al conplaints should be treated seriously and
responded toinafair and ti nely manner. The conpl ai nts process
must conply with the requirenments of Standard M ni mumRul es 35
and 36.
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R15.3

R15.4

R15.5

A case manager should be appointed to each detainee wth
responsi bility for overall managenent of the detai nee’s dealings
wi th the Departnent, including in seeking pronpt resol ution of
requests, inquiries and conpl ai nts.

The Departnent should agree to independent nonitoring of
departmental and | ocal policy and practice inrelationto the
detention of asylumseekers. | ndependent nonitoring shoul d be
nodel | ed on the official visitors prograns operating i n nost
correctional systens in Australia. Oficial visitors should
visit immigration detention centres twice a nonth and receive
and deal with conplaints either at the | ocal |evel or through
maki ng appropriate referrals and exam ne the conditions of
detention. After each visit, official visitors should prepare
a report on any conplaints and i nquiries and the acti ons taken
to resolve themto the Secretary of the Departnent and the
Mnister for Immgration and Multicultural Affairs. Oficial
visitors should have direct access to the Secretary and the
M nister. Al detainees nust be able to make requests of and
conplaints to the visitors and be able to speak to themin
private.

The Commonweal th Onbudsman and the Hunman Rights and Equal
Qpportuni ty Comm ssi on shoul d undert ake regul ar i nspecti ons of
and interviews at all inmgration detention centres.
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16 Alternatives to detention

In addition to the recomendations set out in this report, the
Conmi ssi on proposes two changes to the current refugee determ nation
and detention regines to bring Australian |aw and practice into
conformty with its human ri ghts obligations. They are

= the transfer of the refugee determ nation process and of
imrigration detention fromthe imrgration portfolioto
the Attorney-Ceneral and Justice portfolios respectively

= adoption of an alternative nodel for the detention of
asyl umseekers pendi ng determ nation of their status.

16.1 Transfer of responsibility for refugee determination

Immigration policy is an expression of sovereignty of the nation
state over its territory. States retain exclusive conpetence to
regulate entry to and exit fromtheir territory and to determ ne
whi ch non-citizens may remain in their territory. Refugee policy,
however, derives fromobligations under international refugee | aw
whi ch have been incorporated into Australian donmestic law It
recogni ses that external factors beyond the control of the state will
det erm ne whether certain individuals can enter or remain in the
territory of the state.

Accommodat i ng t he refugee determ nati on process within the immigration
portfolio blurs this distinction. Refugee policy cones to be perceived
as a sub-set of immgration policy. The two have distinct |egal
bases, however, with distinct and di vergent consequences.

The di fference between refugee and i mm gration policy is reflected
inthe fact that an international organisation, the United Nations
H gh Conmi ssi oner for Refugees, has a mandate for the i nternati onal
protection of refugees. There is a tension, however. Actual
responsibility for protection lies with individual states which have
the power to control the integrity of their borders and therefore
entry and conti nued resi dence.

The convergence of border control on the one hand and protection
obl i gati ons under the Refugee Convention and Protocol on the other
gives rise to policies of mandatory detention as a deterrent. The
i mpact of this convergence is disproportionately felt by asylum
seekers who arrive by boat and cl ai mrefugee status on-shore. Sone
may be illegal i mmgrants and sone refugees. On the surface, however,
they are often indistinguishable and are treated as such.

Yet refugees, whether or not determ ned to be refugees, have rights
to other, better treatnent. Article 31 of the Refugee Convention
states that refugees should not be subjected to any penalties on

account of their illegal entry.
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The argunment that an unauthorised arrival is anillegal entrant until
proven ot herw se cannot be sustained in |aw. Asylum seekers who
arrive by boat have i n nunerous cases been determ ned to be refugees.
They becane refugees not when their clains were accepted but when
they devel oped a well-founded fear of persecution on one of the
grounds prescribed by the Refugee Convention and for that reason
could not remainin or returnto their country of origin.

There is a fundanental difference between i mm grati on deci si ons and
determ nations of refugee status. Imgrationis properly a matter
of government policy. Subject to human rights consi derations, including
the principle of non-discrimnation, each stateis entitledto decide
its own approach to inmgration and each governnment to set its own
policy and expect it to be inpl ement ed.

Det erm nati on of refugee status, however, is a natter of |aw, not
policy. Whether or not soneone is a refugee depends on whet her the
person neets the definition of refugee set out in the Refugee
Convention, which is incorporated in Australian law. This is not a
matt er on whi ch a M ni ster shoul d be abl e to i ssue policy directions.
The task of deciding a claimfor refugee status is a difficult one.
Courts and tribunal s are often di vi ded on whet her an applicant neets
the l egal definition. Individual asyl umseekers then cannot be criticised
if they seek determ nation of their status by a conpetent court or
tribunal .

The essential difference between i mm gration and refugee | aw, policy,
practi ce and deci si ons | eads t he Comm ssi on to concl ude t hat deci di ng
a refugee applicationis not properly aninmgration matter at all.
Ref ugee determ nations therefore should be transferred to the Attorney-
Ceneral ' s Departnment whichis better placed to manage a | egal process
whi ch shoul d not be constrained by i mmigration policy.

The federal justice portfoliow thinthe Attorney-General’'s Depart nent
deal s with the adm nistration of the courts, the police and rel ated
matters. Justice Mnistries at State and Territory | evel s are general ly
responsible for the admnistration of correctional facilities.
I nmi gration detention centres woul d be nore appropriately adm ni stered
with the justice portfolio.

The Commission recommends

R16.1 The refugee determ nation process and responsibility for
i mm gration detention should be transferred fromthe i mm gration
portfolio to that of the Attorney-General and Mnister for
Justice respectively.



16.2

In 1994 the Conm ssion and a nunber of

endorsed a Charter
to the Detention of

of M nimum Requirenments for

Asyl um Seekers.!?

Alternative detention model

peak organisations in Australia

The Charter

is an

Legislation Relating

i mport ant

statement of agreed principles
seekers.

B Detained asylum seekers
unrestricted access to
representation and to free

H oAl
for a bridging visa.
visa has been refused,
to apply for review of
i mpartial and conpetent

B |n every case where a detained asylum seeker
there should be a presunption

a bridging visa,

of the granting of such a visa,
the continued detention of

show good reason for
asyl um seeker.

B The following may be grounds for

of asylum seekers

i) where the identity and expressed
person have not
degree of certainty

relating

shoul d be
i ndependent
i ndependent
interpreters to assist with the provision of

det ai ned asylum seekers should have a right

Wiere an application for

asyl um seekers should have a right
the decision to an
tribunal or

been established

to the detention of asylum

provided with
| egal advice and
and qualified
such advi ce.

to apply
a bridging

i ndependent ,
court.

applies for
in favour
unl ess the Governnent can
t he

the continued detention

intention of the
to a reasonable

ii) where the person poses a denonstrable threat to national

security and public order

i)

person will

where there
abscond

is a denpbnstrable

likelihood that the

iv) where a person who has been granted a bridging visa

breaches any conditions of
good reason for

B \Were detention of
detention should be subject

i ndependent, inpartial and conpetent
with leave to apply for
rel evant change in prescribed

M Centres used for

an asylum seeker
to

the detention of

release and fails to show
such breach.

is continued, such
regular review by an
tribunal or court,

rel ease where there has been a

circunst ances.

asyl um seekers should

be located in or near mmjor nmetropolitan centres to
ensure proper access for detainees to support services
and facilities.

1 The Charter was endor sed by the Australian Counci | of Churches,
Australian Counci | of Soci al Service, Australian Red Cross,
Federation of Et hni c Communities Councils of Australia, Human
Ri ghts and Equal Opportunity Commi ssi on, | mmi gration Advice and
Ri ghts Centre ( NSW & Victoria), International Commi ssion of Jurists,
I nternational Soci al Service, Legal Ai d Commi ssi on of NSW, Mi gration
I nstitute of Australia, Nati onal Legal Ai d, Refugee Advice and
Casewor k Service ( NSw & Victoria), Refugee Counci | of Australia,
Service for the Treat ment and Rehabilitation of Torture and Trauma
Survivors (NsSW) , Sout h Bri shane | mmi gration and Communi ty Legal
Service, St Vincent de Paul Soci ety and Uni ya.
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B There should be an Inmmigration Detention Advisory
Comm ttee, consisting of representatives from the
government and non-governnment sectors and detainees, to
nonitor the conditions and services provided within
i mm gration detention centres, including health care,
torture and trauma counselling, education, interpreting
services, access to |egal advice, recreational and pastoral
care and general welfare.

Background

A Detention Reform Co-ordinating Committee was established follow ng
the endorsenent of this Charter to develop an alternative detention
nodel as a basis for public debate. In Septenber 1996 the Committee
submtted a draft alternative detention nodel to the Mnister for
Immgration and Milticultural Affairs. The alternative nodel proposes
a system of refugee determ nation practices and procedures that is
nore humane and nore consistent with Australia s responsibilities as
a state party to the ICCPR and CROCC. It rejects nandatory detention
as a deterrent and neans of immigration control at any stage of the
refugee deternmination process. The alternative nodel takes into account
the government’s stated reasons for detaining asylum seekers but
al so addresses the concerns of practitioners with expertise in refugee
law and policy about the existing reginme of nmandatory detention.

The alternative detention nodel provides a l|legislative and regul atory
framework for a nore flexible and nore appropriate detention regine
consistent with human rights requirenents. It proposes a four-stage
determ nation process. Stage | includes provisions for the arrival
and reception of asylum seekers and consideration of their release.
Stage |l deals with the release of asylum seekers from detention.
Stage Il is concerned with the grounds for return to detention.
Stage IV involves review options. The stages represent a |inear
progression ranging from high level restrictions on personal Iiberty
to increasingly |iberal provisions.

The alternative nodel enphasises the inportance of determining natters
relating to refugee determ nation on a case by case basis, taking
into account the individual circunstances of each applicant.

Cost of the alternative nodel

The Conmi ssion acknow edges that there will be sone costs associated
with the inplenmentation of the alternative nodel, including costs to
the Commonwealth in relation to the support and nonitoring of applicants
released into the comunity. However, the present policy of nandatory
detention is very expensive. The alternative nmodel wll require
little or no additional government expenditure. Rather, the enphasis
will be on the reallocation of resources currently directed to detention
of unauthorised arrivals to prograns designed to facilitate the
transition of asylum seekers from detention to the conmunity.



Areas into which resources will be redirected include funding for
community sector organisations working in the area of refugee
settl ement. Resources should also be provided for the establishment
of a designated unit within the responsible departnent to nanage and
nonitor the operation of the community rel ease schene which is central
to the alternative nodel.? Gven the high cost of detention, the
Commission is confident that resource inplications of the transition
fromthe current regime to an alternative nodel which enphasi ses non-
custodial options will not be prohibitive. Indeed, there may well be
cost savi ngs.

Avail abl e statistics on the conparative costs of detention and community
rel ease of asylum seekers indicate a significant margin in favour of
community release. Information provided by the Departnent in Septenber
1997 indicated that the cost of accompdating detainees at Port
Hedl and was $161.77 per person per day. At other detention centres
the cost was $111.11.°® This conpares with figures in the Joint
Standing Committee on Mgration’s 1994 report Asylum Border Control
and Detention of $55.64 per day at Port Hedland, $58.49 per day at
Vill awood and approxi mately $200 per day at other inmigration detention
centres.* In a dissenting report, Senator Christabel Chanarette conpared
the figures relating to detention to figures provided by the Society
of St Vincent de Paul for the cost of a comunity-based release
schene. It was estimated that the cost of boarding style accommodation
woul d be approximately $14 per person per day.® This figure does not
include capital or |legal costs or ongoing maintenance, nmedical,
counsel ling, education or recreation expenses.

Sone further data is provided in The Managenent of Boat People, the
1998 report of an efficiency audit undertaken by the Australian
National Audit O fice.® It was noted that total administrative and
property operating costs for the detention of wunauthorised boat
arrivals in the 1994-95 and 1995-96 financial years were $14.45
million and $21 nillion respectively. This translated into an increase
in the average daily cost per detainee from $69 in 1994-95 to $105 in
1995-96.7 The report concluded that the detention of boat people is
resource intensive.

2 The responsible department is currently the Department of | mmigration

and Mul ticul tural Affairs. However, i mpl ement ation of the
Commi ssion’s recommendati on R16.1 will transfer responsibility to
the Attorney- General’s Department .

3 Information provided by the Office of the M nister for | mmigration
and Multicultural Affairs in response to a question on notice by
Senator Stott Despoja on 1 September 1997 - Question No.803.

4 Asylum, Bor der Control and Detention, Joi nt St andi ng Committee on
Mi gration, Australian Government Publ i shing Service, February 1994,
pages 41-43. These figures do not include capital costs, | egal
expenses or depart ment al travel and accommodati on.

5 1d, pages 208-209.

6 Australian National Audi t Of fice Performance Audit The Management
of Boat People The Auditor-General Audi t Report No. 32, Canberra,
1998.

7 1d, page 39.
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Advant ages of the nodel

In its submission to the Mnister
Committee listed the advantages of
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8 The di scord bet ween current practice and rel evant international
instruments was widely canvassed in submissions to the Joint Standing
Committee on Mi gration by the Attorney-General’s Depart ment, the
Human Rights and Equal Opportunity Commi ssion, the Department of
Foreign Affairs and Trade and other agenci es.



Wi | e t he Commi ssi on acknow edges t hat fraudul ent clai ms may contri bute
tothe inefficiency and unfairness of the current refugee determnation
system it is crucial that Australia' s obligations to bona fide
refugee cl ai mants are not subsumed by a focus on contai ni ng fraudul ent
clainms. A systemwhich reduces opportunities for dishonest clains
must operate within the paraneters of prescribed and binding
i nternational human rights | aw

The Commi ssion endorses this nodel with two amendnents that are
i ncorporated into the nodel set out inthis report. These anendnents
provi de

= that the alternative processing regi ne presunes t he rel ease
of asylum seekers fromdetention within 90 days after
arrival, subject to the grounds for detention outlined
in Stage | bel ow, and

= additional nmechanisns for review of adverse deci sions
relating to the detention of asyl umseekers at Stages |1
and I'I1.

Alternative Model Stage | - Arrival, reception and consideration for
release

Al'l “unlawful non-citizens’ who have not been i mm gration cl eared
may be heldinitially in closed detention. During this initial period
of detention a decision is nmade about the form of release nost
appropriate to the applicant’s circunstances.

Grounds for denial of release

Asyl umseekers are to be rel eased fromdetenti on within 30 days after
arrival, although this may be extended by a further 30 days on no
nore than two occasions if additional tine is needed to consider
grounds for possible denial of release. Accordingly, the maxi mum
peri od whi ch can precede rel ease fromdetention is 90 days.

Rel ease fromdetenti on may only be deni ed where
= theidentity of the applicant cannot be verified

= an application for a Protection Visa has not been | odged
for processing

= the applicant is considered on reasonable grounds to
pose a threat to national security or public order or
public health or safety

= there is a strong likelihood that the applicant wll
abscond or

= the applicant refuses to undertake or fails the health
screeni ng.
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Priority processing

Priority is to be given to processing for rel ease fromdetention any
appl i cant who

= is less than 18 years of age or is a close relative of
anot her detai nee who i s | ess than 18 years of age

is older than 75 years of age
= s an unacconpani ed m nor
= is a single wonman

= requires specialist nedical attention that cannot be
provi ded i n detention

= requires specialist nedical attention due to previous
experience of torture or trauma and which cannot be
provi ded i n detenti on.

Alternative Model Stage |l - Release from detention

An appl i cant who i s not denied rel ease on one or nore of the prescribed
grounds nust be released within 90 days of arrival in Australi a.
Applicants who qualify for rel ease fromdetention are to be granted
a bridging visa which matches the appropriate formof rel ease. The
formof bridging visagranted is determ ned by the case officer.

St at enrent of reasons and review

An applicant who is not released is to be provided with a stat enent
of the reasons for his or her detention. Wiere the applicant renains
indetention, the case officer nmust reviewthe applicant’s detention
every 30 days with i ndependent reviewat the end of 90 days. Stage |V
sets out provisions for revi ew.

Priority processing of asylum clains

An applicant whois not releasedistobegivenopriority in processing
of his or her application for a Protection Visa.

Forns of bridging visa

Two forns of bridging visa are avail able for applicants who neet the
requirenents for rel ease fromdetention.

= (pen detention bridging visa.

= Community rel ease bridging visa, which all ows
— famly rel ease
— comunity organisation rel ease or

— rel ease upon own recogni sance.
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The el ement s of the open detention bridging visa are

= accomodation and daily requirenents are provi ded by the
Depar t nment

= the visa holder can | eave the centre between the hours
(for exanple) 7.00 amand 7.00 pm

= the visa hol der nust sign out and in to the hostel when
departing and returning

m eligibility for permssionto work is avail able on the
terns contained in Bridging Visa E

= a visa hol der who obtai ns enpl oynent nust pay a fee for
accommodat i on and board

m eligibility for Asylum Seekers’ Assistance®
terns currently avail abl e to ot her asyl umseekers and i f
granted a fee for accommodation is deducted prior to

The el enments of the conmunity rel ease bridging visa are

= inthe case of fam |y rel ease, the visa hol der resides at
a desi gnat ed address with a nom nated cl ose fam |y nmenber
or nmenber of the community offering fam ly-1ike support;
or, in the case of community organisation rel ease, the
vi sa hol der resi des at a desi gnat ed address nom nat ed by
a recogni sed community organi sation; or, inthe case of
rel ease on own recogni sance, the visa hol der resides at
a desi gnat ed addr ess

= the visa holder nust notify the Departnent of any change
of address within 48 hours

= the visa hol der nmust report to the Departnent at regul ar
interval s specified by the case officer

= the visa holder or the nominated close famly may be
required to pay a bond to the Departnment or sign a
recogni sance wi th t he Depart nent

= if called upon to do so, the visa holder shall present to
t he case officer within 24 hours

= the visa holder is required to sign an undertaking in
writing that he or she shall conply with the conditions
of the visa and, in the event that a condition of the
visa is breached, may be returned to detention

9 The Asylum Seekers’ Assistance Scheme was established in 1992

the purpose of providing basic financial assistance and I|imted
heal th care for needy applicants awai ting a deci sion on their

primary applications for Protection Visas. The scheme is funded

the Federal Government and administered by the Red Cross on behalf
of the Department. The M nister’s consent 1is required to continue

the scheme each year.



m eligibility for permssionto work is avail able on the
terns contained in Bridging Visa E

m eligibility for Asylum Seekers’ Assistance is on the
terns currently avail abl e to ot her asyl umseekers.

Reporting requirenents are an i nportant el ement of bridging visas.
Inthisregard, it is noteworthy that in the financial years 1996-97
and 1997-98 (year to date) there have been no unauthorised arrivals
rel eased on bridgi ng visas who have failed to neet their reporting
obligations to the Departnent.

I n maki ng deci sions regarding rel ease from detention, no speci al
distinctionis to be nade between initial applicants and applicants
for revi ew of refugee status. The Conm ssi on does not favour a l ess
synpat hetic rel ease nethod for revi ewapplicants. The ri sk with such
a system is that genuine refugees nmay be penalised because the
initial determnation was incorrect. In 1996-97 twel ve per cent of
applicants at the review stage were determnmined to be refugees.

I f an applicant is assessed as havi ng sone ri sk of absconding, this
shoul d not automatically preclude rel ease fromdetention. The ri sk
may i nstead be adequately addressed through additional conditions
bei ng applied to their rel ease such as nore rigorous reporting and
residential requirenents.

The Commi ssi on does not accept that rel ease of the applicant intothe
conmuni ty, in accordance with the proposed procedures, i s unworkabl e
interms of ensuring adequat e support for the applicant and nonitoring
his or her whereabouts. A central tenet of the conmunity rel ease
schene is deternining the nost appropriate formof rel ease (open
detention, famly rel ease, community organi sation rel ease or rel ease
upon own recogni sance) based on the viability of the proposed support.
In addition, a bond may be required i f additional security i s deened
appropriate. This is simlar in many respects to the systemwhich
operates with significant success in Australia’s crinmnal justice
system Nonet hel ess a degree of Governnent commitnent will be needed
to make community rel ease viable. To ensure a feasible alternativeto
mandat ory detention, considerationw |l need to be givento access to
heal th care, enploynent registration, work permts, education and
basi ¢ support such as that provi ded by the Asyl umSeekers’ Assi stance
Schene. It will al so require adequate funding of the community sector
sothat it can neet the additional denmands pl aced on it by a conprehensive
comunity rel ease schenme. In particular, community organi sations
shoul d not be required to pay a bond or sign a recogni sance with the
Departnent as these organi sations are likely to support the greatest
proportion of applicants and nany woul d not have the funds to neet
thi s requirenent.

10 Informati on provided by the office of the M nnister for | mmigration
and Multicultural Affairs in response to a question on notice by
Senator Stott Despoja on 1 September 1997 - Question No.803.

1 1Refugee Review Tribunal Annual Report 1996-97.
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Alternative Model Stage |1l - Return to detention

Breach of conditions

If the applicant breaches any of the conditions set for his or her
release, and fails to show good reason for the breach to the case
officer, he or she may be returned to detention and should not be
eligible to re-apply for release for a period of 30 days from the
time of return to detention.

Where the applicant remains in detention, the case officer nust
review the applicant’s detention at the conpletion of the 30 day
period. Release can only be granted where the applicant conplies wth
all the requirenents set out in Stage |. Stage |V sets out further
provisions for review

Change in circunstances

If any of the grounds for detention set out in Stage | becone
rel evant to the circunstances of a bridgi ng visa hol der, the applicant
may be returned to detention and shoul d not be eligible to re-apply
for release for a period of 30 days fromthe tinme of return to
det enti on.

Where the applicant remains in detention, the case officer nust
review the applicant’s detention at the conpletion of the 30 day
period. Rel ease can only be granted where the applicant conplies with
all the requirenents set out in Stage |. Stage |V sets out further
provi sions for revi ew

Alternative Model Stage IV - Review

By case officer

B The case officer may review the applicant’s detention at
any tinme.

B \Were the applicant remains in detention, the case officer
must review the applicant’s detention at the end of every
30 days.

B The case officer nust review the detention and/or release
status of the applicant upon request by the applicant,
except that the case officer is not required to consider
any such request nore than once every 30 days.

B |n deternmining whether there should be a change in the
detention and/or release status of the applicant, the
case officer nmust take into account any change in
circunstances since such status was |ast set.

B The case officer has a non-enforceable discretion to
review the detention and/or release status of an applicant
at any time should there be a change in the circunstances
of the applicant.

B |f the detention status of the applicant is to be changed,
the case officer must provide a statement of reasons for
t he deci sion.
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By an independent review tribunal

= Upon request by the applicant the independent review
tribunal nmay review a decision of a case officer with
respect to

— the detention status of an appli cant
— the conditions of rel ease i nposed on t he applicant

— an all eged breach of any condition of rel ease i nposed
on the applicant.

= The i ndependent reviewtribunal is not requiredto consider
any such application nore than once every 90 days.

= |f no decision is nade by the case officer as to the
detention status of an applicant within 90 days of the
applicant’s arrival in Australia, the i ndependent review
tribunal nmust reviewthe detention status of that applicant
as a matter of priority.

= Any review by the i ndependent reviewtribunal under this
provision is a review de novo on the nerits of the
application. The i ndependent reviewtribunal may inits
di scretion grant any of the avail abl e bridging visas to
t he applicant, regardl ess of the status of the applicant
at the tinme of application or of the type of bridging
vi sa originally sought by t he applicant.

By the Federal Court of Australia

The Federal Court of Australia may revi ewdeci sions on points of | aw
relating to the detention status of an asylum seeker. The review
shoul d be abl e t o consi der the reasonabl eness of the origi nal deci sion.

The Commission recommends

R16.2 The Commonweal t h shoul d adopt the nodel alternative to detention
of unauthorised arrivals outlinedinthis chapter.
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Appendix 1 Boat arrivals since 1989

- alphabetical
Key
¥ baby born after boat's arrival
children under 18 at tinme of arrival
refugee entry granted through refugee status
humani t entry granted on humanitarian grounds
entry entry granted on other grounds
bridging visa granted visa giving tenporary |awful status
rel ease release into community pending appeal
departure departure from Australia
det ai ned in detention (that is, under investigation/await-

ing repatriation to safe third country/having been
refused refugee status/with application, appeal
or litigation pending)

Arrivals by boat codename

Acaci a 9 May 1996, at Christmas |Island, 55 passengers (31
adults, 24 children), Chinese: 55 departures.

Al batross 13 Novenber 1994, at Darwin, 118 passengers (65
adults, 53 children, plus 6 babies*), Sino-Viet-
nanese: 124 departures.

Banksi a 10 May 1996, at Christmas |sland, 66 passengers
(46 adults, 20 children), Chinese: 66 departures.

Beagl e 31 March 1990, at Broone, 119 passengers (92 adults,
27 children, plus 16 babies*), 34 Chinese, 9 Viet-
nanmese, 92 Canbodi ans: 32 refugees, 3 hunmanit, 18
entry, 2 bridging visas, 80 departures.

Br ol ga 18 November 1994, at Darwin, 89 passengers (50
adults, 39 children, plus 4 babies*), Sino-Viet-
nanese: 93 departures.

Cockat oo 22 November 1994, at Darwin, 84 passengers (61
adults, 23 children, plus 4 babies*), 76 Chinese,
12 Sino-Vietnanmese: 32 refugees, 3 humanit, 1 en-
try, 2 escapees, 4 detained, 46 departures.

Col lie 1 June 1990, north of Darwin, 79 passengers (46
adults, 33 children, plus 2 babies*) 15 Chinese,
66 Canbodi an: 8 refugees, 12 hurmanit, 12 entry, 2
bridging visas, 47 departures.

1 The information contai ned in this appendi x comes from the
Department’s Fact Sheet No. 81, Public Affairs Section, Depart ment
of I mmi gration and Mul ticul tural Affairs, Canberra, 9 September
1997.
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Correa

Dahl i a

Dal mat i an

Duck

Eagl e

Echo

Erica

Fal con

Foxt r ot

Freesia

Gal ah

Ceor ge

Grevillea

Hakea

Harry

Her on

Iris

19 May 1996, at Ashnore Reef, 6 adult passengers,
Sri  Lankan: 6 departures.

26 May 1996, at Christmas |sland, 40 passengers
(31 adults, 9 children), Chinese: 40 departures.

4 March 1991, at Darwin, 33 passengers (22 adults,
11 children, plus 3 babies*), 11 Chinese, 11 Sino
Vi et nanese, 13 Macau citizens, 1 Hong Kong citi-
zen: 18 refugees, 2 bridging visas, 16 departures.

22 Novenmber 1994, at Darwin, 13 passengers (12
adults, 1 child), Vietnanese, ex-Glang: 13 depar-
tures.

11 Decenber 1994, at Darwin, 89 passengers (51
adults, 38 children), Sino-Vietnanese: 89 depar-
tures.

6 March 1991, at Darwin, 35 passengers (18 adults,
17 children, plus 2 babies*), 1 Vietnanese, 36
Canmbodi ans: 26 refugees, 1 humanit, 2 entry, 8
departures.

31 May 1996, at Darwin, 23 passengers (16 adults,
7 children), Chinese: 23 departures.

12 Decenmber 1994, at Broone, 27 passengers (24
adults, 3 children), Vietnanese, ex-Galang: 27
departures.

24 March 1991, at Darwin, 3 adult passengers, 2
I ndonesi ans, 1 Bangladeshi: all departed Australia
April 1991.

5 June 1996, at Christmas |sland, 86 passengers
(58 adults, 28 children), 85 Chinese, 1 Sino-Viet-
nanese: 86 departures.

22 Decenmber 1994, at Darwin, 71 passengers (54
adults, 17 children, plus 3 babies*), Sino-Viet-
nanese: 74 departures.

26 April 1991, at Darwin, 77 passengers (48 adults,
29 children, plus 8 babies*), 2 Chinese, 15 Viet-
nanese, 68 Canbodian: 35 refugees, 6 humanit, 8
entry, 2 bridging visas, 34 departures.

15 June 1996, at Darwin, 67 passengers (45 adults,
22 children, plus 1 baby*), 29 Chinese, 39 Sino-
Vi et namese: 11 detained, 57 departures.

30 June 1996, at Darwin, 30 passengers (24 adults,
6 children), Chinese: 30 departures.

9 May 1991, at Darwin, 10 passengers (9 adults, 1
child, plus 1 baby*), Vietnanese: 11 refugees.

23 Decenber 1994, at Darwin, 90 passengers (51
adults, 39 children), Sino-Vietnanese: 90 depar-
tures.

7 Septenmber 1996, at Ashnore Reef, 7 adult pas-
sengers, lragi: 7 refugees.
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| sabel | a

Jabiru

Jerem ah

Juni per

Kel pi e

Kerria

Kookaburra

Labr ador

Lanmbertia

Lori keet

Masti f f

Mel al euca

Mudl ar k

Nandi na

Ni ghti ngal e

Nor wi ch

Oeria

Oriole

31 Decenber 1991, at Montague Sound WA, 56 pas-
sengers (55 adults, 1 child, plus 2 babies*), Chi-
nese: 34 refugees, 23 humanit, 1 departure.

25 Decenmber 1994, at Darwin, 82 passengers (46
adults, 36 children, plus 3 babies*), Sino-Viet-
nanese: 85 departures.

10 May 1992, at Darwin, 10 passengers (8 adults,
2 children), Chinese: 2 refugees, 8 departures.

9 Septenmber 1996, at Ashnore Reef, 5 adult pas-
sengers, lragi: 5 refugees.

21 May 1992, at Saibai Island in the Torres Strait,
12 passengers (6 adults, 6 children, plus 1 baby*),
Polish: 13 departures.

25 Septenber 1996, at Tudu Island, 21 passengers
(11 adults, 10 children), Irian Jayan: 21 depar-
tures.

28 Decenmber 1994, at Darwin, 72 passengers (46
adults, 26 children), Sino-Vietnames: 72 depar-
tures.

23 August 1992, at Christmas |sland, 68 passen-
gers (65 adults, 3 children, plus 3 babies*), Chi-
nese: 22 refugees, 3 humanit, 2 entry, 2 escapees,
42 departures.

3 Cctober 1996, at Ashnore Reef, 8 adult passen-
gers, lraqgi: 8 refugees.

18 January 1995, at Christmas |Island, 65 passen-
gers (46 adults, 19 children, plus 4 babies*),
Si no- Vi et nanese: 1 refugees, 68 departures.

28 COctober 1992, at Dauan in the Torres Strait,
11 passengers (9 adults, 2 children, plus 1 baby*),
Romani an: 2 refugees, 10 departures.

8 October 1996, at Ashnore Reef, 24 passengers
(23 adults, 1 child), 16 Iraqi, 8 Pakistani: 16
refugees, 8 departures.

9 March 1995, at Darwin, 52 passengers (34 adults,
18 children, plus 1 baby*) Sino-Vietnamese: 53
departures.

11 Decenber 1996, at Ashnore Reef, 12 adult pas-
sengers, 10 lraqi, 2 A gerian: 10 refugees, 1 de-
parture, 1 detained.

13 March 1995, at Darwin, 54 passengers (31 adults,
23 children), 49 Sino-Vietnanese, 5 Vietnanese: 49
departures, 5 detained.

30 COctober 1992, at Christmas |Island, 113 pas-
sengers (102 adults, 11 children), Chinese: 113
departures on 7 Nov 1992.

15 January 1997, at Saibai Island, 4 adult pas-
sengers, lragi: 4 refugees.

17 March 1995, at Ashnore Reef, 5 adult passegers,
Afghani: 5 refugees.
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Oter

Pender Bay

Pheasant

Pilliga

Pl uto

Quai |

Quer cus

Quokka

Red Gum

Roger

Rosel | a

Sandpi per

She Gak

Sting

Teal

Tel opea

Toto

3 Novenber 1992, at Torres Strait, 2 adult pas-
sengers, 1 Sonmamli, 1 Nigerian: 2 departures.

28 November 1989, at Broonme, 26 passengers (20
adults, 6 children, plus 1 baby*), 8 Chinese, 10
Vi et nanmese, 9 Canbodi an: 18 refugees, 1 humanit, 2
entry, 6 departures.

11 May 1995, at Darwin, 37 passengers (32 adults,
5 children), 2 Chinese, 35 Sino-Vietnanmese: 35
departures, 2 detained.

10 February 1997, at Ashnore Reef, 7 adult pas-
sengers, 2 lraqi, 1 Ilranian, 4 Algerian: 4 refu-
gees, 3 detai ned.

24 Novenber 1993, at Darwin, 53 passengers (30
adults, 23 children, plus 2 babies*), 54 Sino-
Vi et nanmese, 1 Chinese: 47 refugees, 7 humanit, 1
entry.

29 May 1995, at Darwin, 18 passengers (16 adults,
2 children), East Tinorese: 18 bridging visas.

6 March 1997, at Darwin, 70 passengers (54 adults,
16 children), Chinese: 70 departures.

5 Decenber 1993, at Broonme, 24 passengers (20
adults, 4 children, plus 3 babies*), Chinese: 2
refugees, 2 humanit, 9 bridging visas, 2 detained,
12 departures.

23 March 1997, at Christnmas Island, 9 adult pas-
sengers, lragi: 9 detained.

20 Decenber 1993, at Troughton Island WA, 4 adult
passengers, Turkish nationals: 4 refugees.

25 August 1995, at Ashnore Reef, 6 adult passen-
gers, Kurdish: 6 refugees.

17 January 1996, at Ashnore Reef, 4 adult passen-
gers, lraqi: 4 refugees.

30 April 1997, at Darwin, 44 passengers (36 adults,
8 children), Chinese: 44 departures.

1 February 1994, at Cape Talbot WA, 4 adult pas-
sengers, Bangladeshi: 2 refugees, 2 departures.

6 February 1996, at Christmas I|sland, 46 passen-
gers (34 adults, 12 children), Chinese: 46 depar-
tures.

13 June 1997, at Thursday Island, 139 passengers
(132 adults, 7 children), Chinese: 135 departures,
4 det ai ned.

28 May 1994, at Christmas |sland, 58 passengers
(49 adults, 9 children, plus 1 baby*), 35 Chinese,
24 Sino-Vietnanese: 22 refugees, 1 bridging visa,
1 escapee, 35 departures.
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Uni corn

Utica

Vagabond

Vi ol a

War at ah

Wattle Bird

Wonmbat

Xenon

Yabbi e

Yel low Bird

Zebr a

Zebra Finch

4 June 1994, at Darwin, 51 passengers (29 adults,
22 children), Sino-Vietnanese: 51 refugees.

3 July 1997, at Coral Bay WA, 15 adult passen-
gers, Sri Lankan: 15 departures.

7 July 1994, at Broone, 17 adult passengers,
Vi et namese, ex-Galang: 4 refugees, 2 entry, 1 es-
cape, 10 detai ned.

25 July 1997, at Christmas Island, 15 adult pas-
sengers, 8 Ilraqgi, 7 nationality to be determ ned:
15 det ai ned.

4 Septenber 1997, at Christmas |Island, 25 pas-
sengers (18 adults, 7 children), nationality to be
determ ned: 25 detained.

14 March 1996, at Christmas |Island, 37 passengers
(25 adults, 12 children), Chinese: 37 departures.

13 July 1994, at Darwin, 25 passengers (17 adults,
8 children, plus 3 babies*), Chinese: 13 refugees,
1 entry, 14 departures.

9 Septenber 1994, at Cape Leveque WA, 31 passen-
gers (27 adults, 4 children), Vietnanese, ex-Galang:
30 departures, 1 escapee.

29 Septenber 1994, at Darwin, 10 adult passen-
gers, Vietnanese, ex-Galang: 10 departures.

6 May 1996, at Christmas |sland, 61 passengers (48
adults, 13 children), Chinese: 61 departures.

26 Cctober 1994, at Broone, 22 adult passengers,
Vi et nanese, ex-Galang: 22 departures.

7 May 1996, at Christmas |sland, 62 passengers (36
adults, 26 children), Chinese: 62 departures.

Summary - status at 9 September 1997

Arrivals (2,124 adults, 789 children) 2,913
Australian births 75
Total boat people 2,988
Granted refugee status 455
Entry on humanitarian grounds 61
Entry on other grounds 49
Total granted entry 565
Rel eased on bridging visas 36
Escaped from custody 7
In custody 91
Total awaiting a decision 134
Total removed from Australia 2,289




Appendix 2

Key

children
refugee
humani t

entry
bridging visa
rel ease
departure
det ai ned

Boat arrivals since 1989
- chronological’

baby born after boat’s arrival

under 18 at tinme of arrival

entry granted through refugee status

entry granted on humanitarian grounds

entry granted on other grounds
| awf ul

into comunity pending appeal

granted visa giving tenporary stat us
rel ease
departure from Australia

in detention (that
repatriation

is,
to safe

under investigation/awaiting
third country/having been

refused refugee status/with application, appea
or litigation pending)
Arrivals by year
1989
1 28 Novenber 1989, Broone (Pender Bay) 26 - 20 adults, 6 chil-
dren - plus 1 baby* (8 Chinese, 10 Vietnamese, 9 Canbodian). 18
refugees, 1 humanit, 2 entry, 6 departures.
1990
2 31 March 1990, Broome (Beagle) 119 - 92 adults, 27 children -
plus 16 babies* (34 Chinese, 9 Vietnamese, 92 Canbodians). 32
refugees, 3 humanit, 18 entry, 2 bridging visas, 80 depar-
tures.
3 1 June 1990, north of Darwin (Collie) 79 - 46 adults, 33
children - plus 2 babies* (15 Chinese, 66 Canbodian). 8 refu-
gees, 12 humanit, 12 entry, 2 bridging visas, 47 departures.

1991

4 4 March 1991, Darwin (Dalnmatian) 33 - 22 adults, 11 children -
plus 3 babies* (11 Chinese, 11 Sino-Vietnanese, 13 Macau citi-
zens, 1 Hong Kong citizen). 18 refugees, 2 bridging visas, 16
departures.

1 The information cont ai ned in this appendi x comes from the
Department’s Fact Sheet No. 81, Public Affairs Section, Depart ment
of I mmi gration and Mul ticul tural Affairs, Canberra, 9 September
1997.
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1992

10

11

12

13

14

15

1993

16

17

18

1994

19

20

6 March 1991, Darwin (Echo) 35 - 18 adults, 17 children - plus
2 babies* (1 Vietnanese, 36 Canbodians). 26 refugees, 1 humanit,
2 entry, 8 departures.

24 March 1991, Darwin (Foxtrot) 3 adults (2 Indonesians, 1
Bangl adeshi). All departed Australia April 1991.

26 April 1991, Darwin (George) 77 - 48 adults, 29 children -
plus 8 babies* (2 Chinese, 15 Vietnanese, 68 Canbodian). 35
refugees, 6 humanit, 8 entry, 2 bridging visas, 34 departures.

9 May 1991, Darwin (Harry) 10 - 9 adults, 1 child - plus 1 baby*
(Vietnanese). 11 refugees.

31 Decenber 1991, Montague Sound, WA (lsabella) 56 - 55 adults,
1 child - plus 2 babies* (Chinese). 34 refugees, 23 humanit, 1
departure.

10 May 1992, Darwin (Jeremiah) 10 - 8 adults, 2 children
(Chinese). 2 refugees, 8 departures.

21 May 1992, Saibai Island, Torres Strait (Kelpie) 12 - 6
adults, 6 children - plus 1 baby* (Polish). 13 departures.

23 August 1992, Christmas Island (Labrador) 68 - 65 adults, 3
children - plus 3 babies* (Chinese). 22 refugees, 3 humanit, 2
entry, 2 escapees, 42 departures.

28 Cctober 1992, Dauan, Torres Strait (Mastiff) 11 - 9 adults,
2 children - plus 1 baby* (Romanian). 2 refugees, 10 depar-
tures.

30 Cctober 1992, Christmas Island (Norwich) 113 - 102 adults,
11 children (Chinese). 113 departures on 7 Nov 1992

3 Novenber 1992, Torres Strait (Oter) 2 adults (1 Somali, 1
Ni gerian). 2 departures.

24 Novenber 1993, Darwin (Pluto) 53 - 30 adults, 23 children -
plus 2 babies* (54 Sino-Vietnanese, 1 Chinese). 47 refugees, 7
humanit, 1 entry.

5 Decenber 1993, Broone (Quokka) 24 - 20 adults, 4 children -
plus 3 babies* (Chinese). 2 refugees, 2 hunmanit, 9 bridging
visas, 2 detained, 12 departures.

20 Decenber 1993, Troughton Island, WA (Roger) 4 adults (Turk-
ish nationals). 4 refugees.

1 February 1994, Cape Talbot, WA (Sting) 4 adults (Bangla-
deshi). 2 refugees, 2 departures.

28 May 1994, Christnmas Island (Toto) 58 - 49 adults, 9 children
- plus 1 baby* (35 Chinese, 24 Sino-Vietnanese). 22 refugees,
1 bridging visa, 1 escapee, 35 departures.
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21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

1995

37

38

4 June 1994, Darwin (Unicorn) 51 - 29 adults, 22 children
(Sino-Vietnanese). 51 refugees.

7 July 1994, Broone (Vagabond) 17 adults (Vi etnanese, ex-
Galang). 4 refugees, 2 entry, 1 escapee, 10 detained.

13 July 1994, Darwin (Wnbat) 25 - 17 adults, 8 children - plus
3 babies* (Chinese). 13 refugees, 1 entry, 14 departures.

9 Septenber 1994, Cape Leveque, WA (Xenon) 31 - 27 adults, 4
children (Vietnanese, ex-Galang). 30 departures, 1 escapee.

29 Septenber 1994, Darwin (Yabbie) 10 adults (Vietnanese, ex-
Gal ang). 10 departures.

26 October 1994, Broome (Zebra) 22 adults (Vietnanmese, ex-
Gal ang). 22 departures.

13 Novenber 1994, Darwin (Al batross) 118 - 65 adults, 53 chil-
dren - plus 6 babies* (Sino-Vietnanese). 124 departures.

18 Novenber 1994, Darwin (Brolga) 89 - 50 adults, 39 children
- plus 4 babies* (Sino-Vietnamese). 93 departures.

22 Novenber 1994, Darwin (Cockatoo) 84 - 61 adults, 23 children
- plus 4 babies* (76 Chinese, 12 Sino-Vietnamese). 32 refu-
gees, 3 humanit, 1 entry, 2 escapees, 4 detained, 46 depar-
tures.

22 Novenber 1994, Darwin (Duck) 13 - 12 adults, 1 child (Viet-
nanese, ex-Galang). 13 departures.

11 Decenber 1994, Darwin (Eagle) 89 - 51 adults, 38 children
(Si no-Vietnamese). 89 departures.

12 Decenber 1994, Broone (Falcon) 27 - 24 adults, 3 children
(Vi etnanese, ex-Galang). 27 departures.

22 Decenber 1994, Darwin (Galah) 71 - 54 adults, 17 children -
plus 3 babies* (Sino-Vietnanese). 74 departures.

23 Decenber 1994, Darwin (Heron) 90 - 51 adults, 39 children
(Si no-Vietnamese). 90 departures.

25 Decenber 1994, Darwin (Jabiru) 82 - 46 adults, 36 children
- plus 3 babies* (Sino-Vietnamese). 85 departures.

28 Decenber 1994, Darwin (Kookaburra) 72 - 46 adults, 26 chil-
dren (Sino-Vietnanese). 72 departures.

18 January 1995, Christmas Island (Lorikeet) 65 - 46 adults, 19
children - plus 4 babies* (Sino-Vietnanese). 1 refugee, 68
departures.

9 March 1995, Darwin (Midlark) 52 - 34 adults, 18 children -
plus 1 baby* (Sino-Vietnanese). 53 departures.
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39

40

41

42

43

1996

44

45

46

47

48

49

50

51

52

53

54

55

56

57

13 March 1995, Darwin (N ghtingale) 54 - 31 adults, 23 children
(49 Sino-Vietnanese, 5 Vietnanese). 49 departures, 5 detained.

17 March 1995, Ashmore Reef (Oriole) 5 adults (Afghani). 5
refugees.

11 May 1995, Darwin (Pheasant) 37 - 32 adults, 5 children (2
Chinese, 35 Sino-Vietnamese). 35 departures, 2 detained.

29 May 1995, Darwin (Quail) 18 - 16 adults, 2 children (East
Tinmorese). 18 bridging visas.

25 August 1995, Ashnore Reef (Rosella) 6 adults (Kurdish). 6
refugees.

17 January 1996, Ashnore Reef (Sandpiper) 4 adults (lraqgi). 4
refugees.

6 February 1996, Christmas Island (Teal) 46 - 34 adults, 12
children (Chinese). 46 departures.

14 March 1996, Christmas Island (Wattle Bird) 37 - 25 adults,
12 children (Chinese). 37 departures.

6 May 1996, Christmas Island (Yellow Bird) 61 - 48 adults, 13
children (Chinese). 61 departures.

7 May 1996, Christmas Island (Zebra Finch) 62 - 36 adults, 26
children (Chinese). 62 departures.

9 May 1996, Christms |Island (Acacia) 55 - 31 adults, 24
children (Chinese). 55 departures.

10 May 1996, Christmas Island (Banksia) 66 - 46 adults, 20
children (Chinese). 66 departures.

19 May 1996, Ashmore Reef (Correa) 6 adults (Sri Lankan). 6
departures.

26 May 1996, Christmas Island (Dahlia) 40 - 31 adults, 9
children (Chinese). 40 departures.

31 May 1996, Darwin (Erica) 23 - 16 adults, 7 children (Chi-
nese). 23 departures.

5 June 1996, Christmas Island (Freesia) 86 - 58 adults, 28
children (85 Chinese, 1 Sino-Vietnanese). 86 departures.

15 June 1996, Darwin (Gevillea) 67 - 45 adults, 22 children -
plus 1 baby* (29 Chinese, 39 Sino-Vietnanese). 11 detained, 57
departures.

30 June 1996, Darwin (Hakea) 30 - 24 adults, 6 children (Chi-
nese). 30 departures.

7 September 1996, Ashrmore Reef (lris) 7 adults (lraqgi). 7
refugees.
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58

59

60

61

62

1997

63

64

65

66

67

68

69

70

71

9 Septenber 1996, Ashnore Reef (Juniper) 5 adults (lragi). 5

25 Septenber 1996, Tudu Island (Kerria) 21 - 11 adults, 10

3 Cctober 1996, Ashnore Reef (Lanbertia) 8 adults (lragi). 8

8 October 1996, Ashnore Reef (Melaleuca) 24 - 23 adults, 1

11 Decenber 1996, Ashnore Reef (Nandina) 12 adults (10 Iragqi,

15 January 1997, Saibai Island (Oeria) 4 adults (lragi). 4
refugees.

10 February 1997, Ashnore Reef (Pilliga) 7 adults (2 lraqgi, 1
Iranian, 4 Algerian). 4 refugees, 3 detained.

6 March 1997, Darwin (Quercus) 70 - 54 adults, 16 children (70
Chinese). 70 departures.

23 March 1997, Christmas Island (Red Qun) 9 adults (lragi). 9
det ai ned.

30 April 1997, Darwin (She Oak) 44 - 36 adults, 8 children
(Chi nese). 44 departures.

13 June 1997, Thursday Island (Telopea) 139 - 132 adults, 7
children (Chinese). 135 departures, 4 detained.

3 July 1997, Coral Bay, WA (Utica) 15 adults (Sri Lankan). 15
departures.

25 July 1997, Christmas lIsland (Viola) 15 adults (8 lraqi, 7
nationality yet to be determined). 15 detained.

4 Septenber 1997, Christmas Island (Waratah) 25 - 18 adults, 7
children (nationality to be determned). 25 detained.



Summary - status at 9 September 1997

Arrivals (2,124 adults, 789 children)
Australian births

Total boat people
Granted refugee status

Entry on humanitarian grounds
Entry on other grounds

Total granted entry
Rel eased on bridging visas

Escaped from custody
In custody

Total awaiting a decision

Total removed from Australia

2,913
75

2,988

455
61
49

565
36

91
134

2,289




Appendix 3 - Participants in the Inquiry

Commi ssi oner Chris Sidoti, Human Rights Comm ssioner

Site visits Sir Ronald WIlson (then President of the
Commi ssi on), Conmi ssioner Sidoti, Jodie Ball,
Rocky Clifford, Nadja Diessel, Kieren

Fitzpatrick, Julie Kinross, Karen MCabe,
David Norrie, Bill Chapman (then Acting Sec-
retary of the Comm ssion, in 1991)

Resear ch Jodie Ball, Nadja Diessel

Legal advice and Kate Eastman, Mry Crock, Linda Haupt,

research Meredith Wl Kkie

Witing Jodie Ball, Nadja Diessel, Mredith WIlKkie

I nvestigation of

i ndi vi dual conpl ai nts Jodie Ball, David Norrie

Proj ect

managenent

Rocky difford,

Julie Kinross, Meredith Wlkie

Contacting the Human Rights and

Equal Opportunity Commission

Postal address

E-mai | address
Swi t chboard
TTY

Publ i cati ons
Compl aints Infoline
Facsim | e

Home Page

GPO Box 5218
Sydney NSW 1042
hreoc@reoc. gov. au
61 (0)2 9284 9600
1800 620 241

02 9284 9609

1300 656 419

61 (0)2 9284 9611

http://ww. hreoc. gov. au/
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