FEDERAL MAGISTRATES COURT OF AUSTRALIA

MZXLT & ANOR v MINISTER FOR IMMIGRATION & [2007] FMCA 799
ANOR

MIGRATION — Protection visa — whether jurisdictidrexror — Israel Law of
Return — right of entry to Israel — whether appiisarequired to seek right of
re-entry — whether failure to seek right of re-grdonstitutes failure to take all
possible steps — s.36(3) Migration Act 1958- whether all Jews automatically
precluded from seeking asylum in Australia and/bether obliged to express
a desire to settle in Israel-— application allowed.

PRACTICE AND PROCEDURE - Order made nunc pro tumspant to Rule
16.05 of the Federal Magistrates Court Rules 2@dting aside earlier orders
and substituting orders by consent quashing firgduhal decision thereby
validating hearing and decision of second TriburaWwhether Court has
jurisdiction to undertake judicial review where wgan of first Tribunal not
quashed and no order made remitting the applicatipawer of Court to make
order pursuant to Rule 16.05 with consent of pertyyhose favour the original
order was made requiring amendment.

Migration Act 1958ss.36, 65, 424A
Federal Magistrates Court Rules 200116.05

SAAP of 2001 v Minister for Immigration & Multicufal & Indigenous Affairs
[2002] FCAFC 411

NAGV and NAGW of 2002 v Minister for Immigratiordaviulticultural and
Indigenous Affairg2005) 213 ALR 668

SZFKD & Anor v Minister for Immigration & Ande006] FMCA 49

Minister for Immigration and Multicultural Affairg Applicant C(2001) 116
FCR 154

NBGM v Minister for Immigration & Multicultural &ndigenous Affairs
[2006] FCAFC 60

WAGH v Minister for Immigration & Multicultural &idigenous Affairs
[2003] FCAFC 194

V856/00A v Minister for Immigration and MulticulalrAffairs[2001] FCA
1018

Savic v Minister for Immigration & Multicultural #dirs [2001] FCA 1787
SFGB v Minister for Immigration & Multicultural &ldigenous Affair§2003]
FCAFC 231

NBLC; NBLB v Minister for Immigration & Multicultat & Indigenous Affairs
[2005] FCAFC 272

MZXLT & Anor v Minister for Immigration & Anor [200] FMCA799 Cover sheet and Orders: Page 1



First Applicant: MZXLT

Second Applicant: MZXLU

First Respondent: MINISTER FOR IMMIGRATION &
CITIZENSHIP

Second Respondent: REFUGEE REVIEW TRIBUNAL

File number: MLG 1064 of 2006

Judgment of: Mclnnis FM

Hearing date: 17 April 2007

Delivered at: Melbourne

Delivered on: 29 May 2007

REPRESENTATION

Pro Bono Counsel for the First Mr J. Gibson
and Second Applicants:

Counsel for the First Mr C. Horan

Respondent:

Solicitors for the First Clayton Utz

Respondent:

ORDERS

(1) It is orderednunc pro tuncpursuant to Rule 16.05 of theederal

Magistrates Court Rules 200that order 1 made by the Court on
6 September 2005 be set aside and in lieu thereobidered:-

(@) The decision of the Refugee Review Tribunal dat@dA\ligust
2005 is quashed.

(b)  The Application for review is remitted to the RefggReview
Tribunal differently constituted for reconsideratio
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(2) A writ of certiorari issue directed to the SeconesRondent, quashing
the decision of the Second Respondent dated 182001§.

(3) A writ of mandamus issue directed to the Secondp®&sdent,
requiring the Second Respondent to determine acwgprd law the
application for review.

4) The First Respondent pay the Applicants’ costs.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIAAT
MELBOURNE

MLG 1064 of 2006

MZXLT
First Applicant

MZXLU
Second Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

REFUGEE REVIEW TRIBUNAL
Second Applicant

REASONS FOR JUDGMENT

1. The Applicants rely upon an Amended Applicatioredil8 December
2006 seeking judicial review of a decision of thefiRjee Review
Tribunal (the Tribunal) dated 18 July 2006.

2. In its decision the Tribunal affirmed a decision afdelegate of the
Second Respondent to refuse to grant to the AppBcarotection
visas.

Background

3. The First Applicant was born in 1971 and is nowy8ars of age. The

Second Applicant is the daughter of the First Aqaotit and was born in
1989 and is 18 years old. The First Applicantrmkito have been
divorced from her husband in 1992. The Second idapt did not
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make any specific claims under the Refugee’s Camverand applied
for a protection visa as a member of the First Aggpit's family unit.

4. The First Applicant is a citizen of Russia andfidewish ethnicity.

5. The key issue which was ultimately determinativetlod application
was a finding by the Tribunal that the Applicantsdha right to enter
and reside in Israel for the purpose of s.36(3}haf Migration Act
1958 (the Migration Act) which relevantly provides adléws:

“(3) Australia is taken not to have protection aations to a
non-citizen who has not taken all possible stepsail
himself or herself of a right to enter and reside whether
temporarily or permanently and however that rightse or
IS expressed, any country apart from Australia,ludng
countries of which the non-citizen is a national.”

6. It is noted that the Tribunal in its decision mathle following
significant findings:

“The Tribunal finds that the applicant has a rigtdt enter and
reside in Israel and has not taken all possiblepstéo avall
herself of that right. Furthermore, the Tribunahds that the
applicant does not have a well-founded fear of ¢pgirrsecuted
for a Convention reason in Israel, or of being reeed from that
country to a country where she has a well-foundea 6f being
persecuted. Accordingly, Australia does not owetqmtion
obligations to the applicant: s.36 of the Act.

As noted above, the applicant daughter lodged grlieation as
a member of the applicant’s family unit rather thas a person
with her own substantive claims with respect to Rwssian
Federation. However, to the extent that it migatrelevant, the
Tribunal finds that the applicant’s daughter’s piosn in relation
to Israel mirrors that of her mother.”

(Court Book p.497)

7. That extract from the Tribunal’'s decision indicatest the Tribunal
had addressed not only s.36(3) of the Migration Aat also the
gualifications of that section, provided in ss.36éhd 36(5) which
relevantly provide as follows:

“(4) However, if the non citizen has a wel founded fear of
being persecuted in a country for reasons of raekgion,
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nationality, membership of a particular social gpoor
political opinion, subsection (3) does not applyréation
to that country.

(5) Also, if the non citizen has a wel founded fear that:

(@) a country will return the noncitizen to another
country; and

(b) the non-citizen will be persecuted in that otbeuntry
for reasons of race, religion, nationality, memlieps
of a particular social group or political opinion;

subsection (3) does not apply in relation to thestfi
mentioned country.”

8. Despite the fact that the decision in the presaseailtimately turned
on what might be described as a somewhat narrave,issis relevant
to set out the background. The background factghia matter
occupied a considerable part of the Tribunal’'syspdge decision. The
issue which ultimately determined the outcome ef dpplication was
dealt with in relatively brief terms.

9. The Applicants arrived in Australia on 1 Novemb@02 and applied
for protection visas on 28 November 2002. The iappbn was
supported by a Statement of the First Applicanedl@7 November
2002 (Court Book p.33). In a Statement the Fingplicant refers to
her Jewish family and difficulties encountered irusRa. She
relevantly states:

“I was born in a Jewish family in the atmospheraeasdpect to the
Jewish traditions. | was not as religious as myepés, but the

national Jewish holidays became as part of my ligut at the

same time, living in a society, | learned thatsitai biggest shame
being a Jew. | could not get any answers whenkke@smy

parents why.

My classmates always tried to hurt my feelings eweh teachers
could do so.

My mother’'s mother never said she was Jewish; lsteavt away
all the documents, stating her nationality.”

10. In the Statement the First Applicant claims she feased to close her
business because of a disturbing incident. Thaleémt occurred in
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11.

12.

13.

14.

2002 (although in the application it is referrecato2001) and occurred
when the First Applicant was in the process of iolgpsthe office
towards 6.00pm. She noticed that three men hagrezhtthe office,
one of them in police uniform and two wearing blde&ther jackets.
In the Statement the First Applicant then describ@s she was raped
by the men. She specifically stated that the noekdd the door and
she was then pushed to a table and her mouth waappée lights
were shut out and she thought they were going ltchkr. She then
relevantly states:

“They were holding my arms and said: ‘Who do yoinkhyou
are, zhidovskaya suchka, you want to know how eat those
like you?’...”

(Court Book p.34)

The First Applicant then refers to being raped bg onan whilst the
other two were holding her arms and legs saythgt‘we (Jewish) all
need to be f..ed and killed, why | am here, ndsiael’ (Court Book
p.34).

Other graphic details were given of the brutalityh rape.

Apart from the Statement in support of the protecttvisa application,
the First Applicant also relied upon a submissiated 14 February
2003 (Court Book p.73). In the submissions thestFApplicant’s

agents relevantly state:

“Our client has firstly faced discrimination overamy years due
to the applicants Jewish ethnicity. The discriniora has most
noticeably taken the form of our client being den&eccess to
education purely on the basis of the applicantmtity.

Our clients Jewish ethnicity and ‘membership of atipular
social group’ that being Russian women, has lea@up client
being subjected to ‘serious harm’ in the form ofnige‘gang
raped’ by a member of the Russian police force 2mther Anti-
Semitic males. The applicant was then threatenaeth w
extortion.”(sic)

Further details were then given in relation to &@#mitism in Russia
and the lack of effective protection provided by twthorities. The

MZXLT & Anor v Minister for Immigration & Anor [200] FMCA799 Reasons for Judgment: Page 4



agent also refers to a number of Country reports taen ultimately
concludes:

“Our client has been subjected to ‘serious harm’time most
horrific manner. The conditions surrounding theywthe harm
was inflicted in combination with the situation fdews and
women in Russia has meant that the applicant wagven able
to seek ‘effective protection’ from Russian auttesi firstly due
to the threat of further recriminations and secgndue to the
high likelihood that any reports made would notutesn any
level of protection being offered to the applicanany likelihood
that ‘the agents of persecution’ would be broughjustice.

Russia has a history of persecuting Jews that ctest back
centuries and is entrenched throughout Russia. ug@hothe
current administration has made statements condegninti-
Semitic behavior, these have been superficial drel Jewish
population remain incredibly vulnerable to acts'sé#rious harm’
with almost no prospect of the Russian authoriseviding
‘effective protection’ from these acts of harm.t{si

(Court Book p.81)

15. The First Applicant also produced a Divorce Cagéife indicating she
was divorced on 17 November 2002 (Court Book p.54).

16. The First Applicant was interviewed on 18 Febru2®93 by an officer
of the First Respondent’s Department. Detailedstjoes were put to
the First Applicant and information provided whigias set out in
detail in the Tribunal decision (Court Book pp.4837).

17. A further submission dated 19 May 2004 was provibdgdthe First
Applicant's agent (Court Book p.258). That statatnappears to
reiterate earlier submissions made and providethdurreference to
Country information.

18. A differently constituted Tribunal conducted a hegron 27 May
2004. A copy of the first Tribunal’s decision dat&9 August 2004
appears in the Court Book (pp.280-292). The flidbunal affirmed
the decision not to grant protection visas. Theosd Tribunal in its
decision refers to the first Tribunal’s hearing2af May 2004 in some
detail (Court Book pp.459-464).
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19.

20.

21.

22.

On 11 January 2005 an application was made to thderal
Magistrates Court seeking review of the first Tnhls decision. Both
parties claim that an order was made by the Fediéagistrates Court
guashing the first Tribunal’'s decision and remgtithe matter to be
determined by a differently constituted Tribunatlahat those orders
were made by consent. It was confirmed by Coufselthe First
Respondent that the basis of the consent ordeavpassible breach of
s.424A of the Migration Act and/or otherwise nomngiance with the
principles set out by the Full Court BAAP of 2001 v Minister for
Immigration & Multicultural & Indigenous Affair§2002] FCAFC 411.

However, a copy of the sealed order which appeatea Court Book
revealed that an order was made on 6 September [20@5nsent as
follows:

“(1) The application be dismissed.

(2) The respondent pay the applicant’s costs firetthe sum of
$3,800.00.”

(Court Book p.299)

| was concerned that there was an apparent in¢ensis between the
sealed copy of the order and the alleged consetgr®rwhich the
parties believed had resulted in orders being mtude the first

Tribunal’'s decision was quashed and the matterttednfor rehearing.
The second Tribunal whose decision is now the stlgéthe review

for this Court, states under the heading “Backgdiuhe following:

“... The applicant sought review of the Tribunal'sctgon by the
Federal Magistrates Court and on 6 September 20@5Gourt
set aside the decision and remitted the matereoltibunal to be
determined according to law. The matter is nowoleefthe
Tribunal pursuant to the order of the Federal Court

(Court Book p.440)

It is clear from the order dated 6 September 20@5 unfortunately, as
at the date of the hearing of the current appbecato order has in fact
been made setting aside the first Tribunal’'s denisind remitting the
matter to a differently constituted Tribunal. Theference in the
extract set out above to the matter being befaeltibunal ‘pursuant

to the order of the Federal Colnpresumably is an error and is meant
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to refer to the Federal Magistrates Court. Theresdnhot appear to be
any order in place setting aside the first Tribisndécision. It should

be noted that the parties forwarded further minatesonsent orders
dated 26 September 2005, in the first proceedegllows:

“l. The decision of the Refugee Review Tribunaledafl9
August 2005 is quashed.

2. The application for review be remitted to thefugee
Review Tribunal, differently constituted, for
reconsideration.”

23. It would seem that the second set of minutes okeonhorders sought
to correct the error of the first set which hadrbeeted upon by the
Court. For reasons which are not readily appatenRegistry refused
to refer the second set of consent orders to ar&kebagistrate and an
examination of the file reveals that they were plated on the file and
nor were any further orders made.

24. | indicated during the hearing that in the circuemses | should make
ordersnunc pro tuncpursuant to r.16.05 of thEederal Magistrates
Court Rules 2001the Rules) setting aside order 1 made by the tCour
on 6 September 2005 and in lieu thereof making rerdé the kind
sought in the second consent orders dated 26 Seete205.

25. | was prepared to do this on the basis that onaaide by the Court on
6 September 2005 either did not reflect the intentof the Court or
that the party in whose favour the order was madanely the
Applicants, consented. | was concerned that iidl bt make orders
pursuant to r.16.05 of the Rules that there magdree doubt as to
whether the second Tribunal had any power at afutther consider
the matter and then in turn whether this Court wdwdve any power to
undertake judicial review. The intention, with tltensent of the
parties, was to ensure that the proceedings wegrdaresed. It is clear
from the orders dated 6 September 2005 that thetddwappear to be
some inconsistency whereby the Court on the ond kiamissed the
application and then in the same orders requiredRiébspondent to pay
the Applicants’ costs.

26. | was not invited to make orders of a kind whichuldonormally be
made namely, the issue of constitutional writeam satisfied that it is
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27.

28.

29.

sufficient having regard to the consent of the Agapit to make orders
of the kind sought by consent by the second setoofsent orders
which had been presented to Registry.

In any event, the decision of the first Tribunalveals that
consideration was given to the claims briefly sat earlier in this
judgment and an adverse conclusion reached. TsieTiibunal did
not consider at all the application of s.36(3) leé Migration Act. Not
surprisingly up to that date it did not appear @@y submissions were
made concerning the First Applicant’s right to erated reside in Israel
for the purpose of s.36(3).

It was not until a hearing was conducted by theséclribunal on 11
January 2006 that the question of whether the Rmilicant was
entitled to migrate to Israel was raised. It iered to at page 35 of
the Tribunal’s decision (Court Book p.473). Prorthat the Tribunal
recites in considerable detail the history, partwtdfich was set out
earlier in this Judgment, including evidence gitvernhe first Tribunal.
It then referred to documents provided to the sdcdmibunal
subsequently in anticipation of the further hearinghe first was a
Statutory Declaration dated 22 December 2005 wiaddresses a
number of issues which arose out of the earlieristmt of the
differently constituted Tribunal. A detailed sulssion was provided
by new representatives of the Applicants, nametgdvia Legal Aid, in
a letter dated 4 January 2006 (Court Book p.31&ached to those
submissions were a number of country reports.

A further pre-hearing submission was provided bg #pplicants’

advisers dated 6 January 2006 (Court Book p.3#hpse submissions
refer to ‘Womenor ‘Businesswomenin Russid, “Anti-Semitism in
Russia and Effective State Protectioand “Relocatiori issues. No

reference is made to the question of the Applicaltsged right to

enter and reside in Israel. The Tribunal referghi® submissions in
detail. It asked questions of the First Applicaohcerning the attack,
referred to earlier in September 2002. Specifyoalihen states:

“... The Tribunal put to the applicant that St Petarsy was a
large town with a large population of Jews. It edkhe applicant
why she thought she would have been singled arififeed as a
Jew and attacked in the circumstances she had itbescr The
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applicant referred to crime and anti-Semitism inPgttersburg.
She stated that tourists were scared to go the3be suggested
that the people must have noticed her and beenmvagder for
some time. The Tribunal asked the applicant wley tiwould
watch her particularly when there were many peaglgularly
practising their Jewish faith. The applicant regai that she
thought it was because she wore the symbol...”

(Court Book p.472)

30. To understand that reference by the Tribunal itseful to also set out
the following extract which appears earlier in Tm#unal decision:

“The applicant stated that her former husband was dewish.

When asked how people would know that she was waiklie
ethnicity, she claimed that she always wore the @t®avid, that

she did not look Russian and that her parents wekgish. The
applicant stated that she had never been ashamdx tdewish
and wore the Star of David with pride. Quite a f@fwher friends

and acquaintances knew that she was Jewish an@ quitew

other people had said that she had looked Jewish”.

(Court Book p.470)

31. It appears that at the hearing the Tribunal andlysesignificant detail
the claims of the First Applicant. It then spexally states:

‘The Tribunal expressed doubt that the situation Jews in

Russia was as grave as that described by the apytliceferring

to reports indicating that Jews were able to pap&te in public

life and to reports on religious freedom in Russighe applicant
stated that all the Jewish people she had knowst iRetersburg
had left for either Israel or the US. She refertedanti-Semitic

statements made by the former Minister of Defedde Tribunal

put to the applicant that, in spite of some antiriie statements,
it had difficulty accepting that the Russian goweemt persecuted
Jews. It referred to positive steps which had b&sen to

address anti-Semitism. It put to the applicantttivehile some
violent attacks did occur, it had difficulty acceygf that Jewish
people in general faced a real chance of persenutioThe

applicant replied that the official sources diffdrgom reality.”

(Court Book p.473)

32. It appears that at the stage the Tribunal was advikat the First
Applicant had married in Australia and that factsvewvidence that her
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33.

34.

35.

36.

MZXLT & Anor v Minister for Immigration & Anor [200] FMCA799

divorce had been accepted. The fact that the Apglicant is married
to an Australian will be referred to further inghudgment.

It is then that the Tribunal, apparently for thestfitime, raises the
guestion of whether the Applicants had a right ntee and reside in
Israel. It did so as follows:

“The Tribunal referred to the fact that the applidehad said that
many other Jews she knew had gone to Israel. titt@uhe
applicant that, under Israel's Law of Return, akwis had an
entitlement to migrate to Israel and that all peopVho entered
Israel on this basis could automatically receiveradsi
citizenship. It put to her that the rights undbistlaw were also
vested in the children and grandchildren of a Jétxsuggested to
her that she might have a legally enforceable rigghenter and
reside in Israel and referred to the significandes®B6(3) of the
Act. In response, the applicant stated that thees a war in
Israel. The Tribunal put to the applicant thatwbuld need to
consider whether she would face a real chance dfgoeition for
one of the five Convention grounds. The Tribunskea the
applicant whether there was any reason why shegthiothe law
would not apply to her. The applicant stated tishe was
convinced that she would be persecuted in Russiee&sons of
race. She knew that Australia had an obligatioprtatect people
in this situation. The Tribunal provided the applnt’s adviser
with two weeks to make written submission on thi any other
Issue.”

(Court Book pp.473-474)

Hence, perhaps somewhat surprisingly the key isgiuieh adversely
determined the application was not raised untieraitonsiderable
submissions were made. This led to post hearibgh@sions made for
and on behalf of the First Applicant dated 25 Jayp2006 (Court
Book p.352).

In the post hearing submissions the Applicants’isete specifically
address the question of whether the Applicants bhawght to enter and
reside in Israel.

The submissions also dealt with the reason the &pglicant chose to
come to Australia and an issue, apparently no longievant, as to
whether the Applicants had a right to enter anddeegh the United
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37.

States. It is useful to set out the Tribunal'®rehce to the post hearing
submissions as follows:

“It was submitted that the applicant did not havewarent right

to enter and reside in the US. With regard to édrat was

submitted that s.36(3) ought to be used sparinglye purpose of
the section was to avoid forum shopping, not toygentection to
as many refugees as possible. It was submitted, tina
circumstances such as the present, the provisiauldhnot be
invoked. The submission drew attention to the faet the

applicant had never been to Israel, that she hadcoonection
with the country other than her ethnicity and tiste did not
speak or write Hebrew. It was further submittedtttas a recent
arrival from Russia, the applicant might suffer ises

discrimination in relation to housing, employmemidaservices;
that because the applicant’s husband was not edlfigidewish he
would be subjected to even more serious discrinunathat the

applicant feared that she might be harmed in ao®st act or

some other act of violence; and that the applicamtaughter
would suffer discrimination and have to serve ia tbraeli army.
It was submitted that the spirit of the Israeli LaiWReturn was to
allow Jewish people to move to Israel if they chiwsdo so and
that it was never meant for countries to derogatemf their

obligations under the Refugees Convention. A cguwich as
Australia should not invoke s.36(3) to deny gengraection to
refugees without regard to the personal circumstsnof the
applicant. It was submitted that the Tribunal wad bound to
refuse protection and that it should adopt a t@siugar to the test
of reasonableness of relocation. It was submitked it was not
reasonable for the applicant to move to Israel. e Epplicant’s

adviser stated ‘She may not have taken all possigles to avail
herself of a right to enter and reside in Israeltbn all the

circumstances of the case the Tribunal should matke s36(3) of
the Migration Act 1958

(Court Book pp.474-475)

By letters dated 8 March 2006, 21 April 2006 andJuée 2006, the
Tribunal invited the First Applicant to provide comants in relation to
information and, in particular, her right to entard reside in Israel
under the Law of Return (Court Book pp.373-375,-413 and 425-
427).
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38.

39.

40.

The Applicants’ representative provided commentsresponse by
letters dated 22 March 2006, 4 May 2006 and 30 Jd6@6
respectively (Court Book pp.405-406, 423 and 42243

In the response dated 22 March 2006 the Applicaeis’esentative
reiterated the matters raised in the post heamtgngsions dated 25
January 2005 and further stated:

“The applicant fears for her family’s safety (hefséer husband
and her daughter) if they are forced to move t@aé$rbecause it
is a country in conflict and she fears their livesuld be in
danger living in Israel.”

(Court Book p.405)

Further reference was made in the same letteretd-itst Applicant’s
concern that she and her family, particularly heemghter, would suffer
discrimination on the basis of their status asmeoaigrants to Israel.
Specifically, the letter states:

“The applicant is concerned that her family, andtpaularly her

daughter, will suffer discrimination on the basistloeir status as
recent migrants to Israel. Her concerns are suppdrby the
Paper you have provided from the Immigration anduBee
Board of Ottowa, Canada, which states the follow{ingpart 4):

‘Tensions exist between Israelis and olim in yourage
groups. According to Cohen, the former ‘resent taet
that, while the new immigrants get free rent foyear, they
who have given three years of military service nstrsiggle

to pay for apartments’...In elementary and high sthioo
Soviet Jews, referred to as ‘Russians’ regardldsshere in
the former Soviet Union they came from, report agrand
even instances of physical, abuse by their Israeli
classmates... The director of IRAC indicates thatide
aware of infrequent cases of hostility toward olim
schoolchildren by their classmates...A staff attonvélg the
Association for Civil Rights in Israel...says he haad
about one or two cases where hostility has leaghygsical
attacks on olim children’.

The applicant is particularly concerned that hewudater (who is
currently in year 11) will soon be of an age whehe is obliged
to undertake military service. Although women aalotain
exemptions if they can satisfy authorities thatrtltenscience

MZXLT & Anor v Minister for Immigration & Anor [200] FMCA799 Reasons for Judgment: Page 12



prevents them from serving in the military, suchexemption is
by no means guaranteed.”

(Court Book pp.405-406)

41. The letter on behalf of the Applicants dated 4 M6 relevantly
stated:

“The applicant’s husband is an Australian citizendawas born
in Australia. All of the applicants husbands féynis in
Australia. The applicant’s husband will not leasestralia to
live in Israel.

The applicant is studying to be a nurse and is enity working
as a nurse’s assistant for an aged care provid&he is well
advanced in establishing a career for herself istalia,”

(Court Book p.423)

42. By letter dated 16 June 2006 the Tribunal invitéattthe First
Applicant to comment on information concerning tight to enter and
reside in Israel (and also the issue of “terronsisrael”) (Court Book
p.425).

43. The Applicants’ representatives by way of reply ttee Tribunal’'s
request for information forwarded a letter datedJB@e 2006 (Court
Book p.429). The letter sets out in detail submissreferring to legal
principles, which to a large extent have now beeled upon in
submissions made by Counsel for and on behalf efAgbplicants in
this Court which will be referred to later in thiglgment.

Applicants’ submissions

44, In support of the argument that there has beesdiational error, it
was submitted that the Tribunal misunderstood oscomstrued a
criteria under s.36 of the Migration Act about whid had to be
satisfied for the purpose of s.65. In particularwas argued the
Tribunal asked the wrong question and/or identifiee wrong issue
and/or misunderstood the terms of s.36(3) of thgréion Act when it
found that the primary Applicant had an existindoeceable right to
enter and reside in Israel under the Law of Return.
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45. It was submitted that despite the exhaustive natdiréhe Tribunal
decision the Tribunal erred in its construction apglication of sub-
s.36(3) of the Migration Act.

46. It was argued that wording of s.36(3) should besmared in the light
of the Article of the Law of Return (Court Book B@) relevantly set
out in the Tribunal decision under the heading ‘i3av.aw of Return”
as follows:

“The Law of Return

In 1950, Israel's Knesset passed a remarkable ld&ginning
with a few simple words that defined Israel’s puigsE “Every
Jew has the right to immigrate to this country...”

Two thousand years of wandering were officiallyrov@ince the,
Jews have been entitled to simply show up and dettiamselves
to be Israeli citizens, assuming they posed no imantidanger to
public health, state security, or the Jewish peagdea whole.
Essentially, all Jews everywhere are Israeli ciigzdéy right.

In 1955, the law was amended slightly to speci@ ttangerous
criminals could also be denied that right.

In 1970, Israel took another historic step by gragtautomatic
citizenship not only to Jews, but also to their4dewish children,
grandchildren, and spouses, and to the non-Jewpsluses of
their children and grandchildren. This additiontranly ensured
that families would not be broken apart, but alsonpised a safe
haven in Israel for non-Jews subject to persecutecause of
their Jewish roots.

The Law of Return, 5710-1950

1. Every Jew has the right to this country as a&hO
2.

a. Aliyah shall be by Oleh’s visa.

b. An Olehs visa shall be granted to every Jew wias
expressed his desire to settle in Israel, unlessMmister
for Immigration is satisfied that the applicant --

1. is engaged in an activity directed against tbei3h people;
or
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47.

48.

49.

50.

51.

2. is likely to endanger public health or the séyuof the
State.

37
(Court Book pp.479-480)

The relevant words which appear in the Law of Retare as follows:

“An Oleh’s visa shall be granted to every Jeivo has expressed
his desire to settle in Israel” (emphasis added)

There is no issue raised by the parties that thst Kpplicant could be
regarded as a person who the Minister would befgatiis engaged in
any activity directed against the Jewish peoples dikely to endanger
public health or the security of the State.

The Applicants submitted the following:

“23. In view of the wording of s36(3) when seen iagiathe
Article of the Law of Return (article 1 at CB 48§iating
that the right ispremisedon the desire of the person to
invoke the right and the refusal of the Israelitarities to
consider an application that is not a genuinely wuéry
expression of desire to invoke the law it is clézat the
right is not an existing right but at best a corah@al or
contingent right”

In the present case it was submitted that the Ripgticant and her
daughter have expressed a lack of desire to migoatsrael and that
this has been communicated to the Israeli autlesritiln their case, it
was submitted the right cannot come into existemaess and until
they change their minds and the Israeli authoritvese satisfied that
they were then expressing a genuine desire t@setisrael.

It was submitted thatjt is not correct to reason as the Tribunal did by
implicitly requiring an Applicant to express a desto settle in Israel
which he or she does not possess (ie. what is agaonine desire
which would on the country information lead to sfli..) and absent
that expression of desire that she be taken nbate taken all possible
steps to avail himself or herself of a right toesnand reside in that
country.”
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52. It was submitted that, “rather, the expressionexig is a condition of
the right; absent that there is no right.”.

53. The approach taken by the Tribunal, according t® Applicants’
submissions, failed to recognise the separate stidat nature of each
of the elements of s.36(3) that need to be satisfied conflates the
taking of all possible steps with the issue ‘right’

54. Reference was made to the Tribunal’'s reasoningh@ndrucial issue
which | regard as useful to set out in full asduols:

“As the Tribunal has put to the applicant, it istbe view that the
independent information indicates that every Jew &aight to

immigrate to Israel. This right is provided forder the Law of
Return and is established in the first sectionhaittaw. As is
clear from the country information set out aboves tights of a
Jew under this law are also vested in a child arehdchild of a

Jew and the spouse of a Jew. In the protectioa application,

both the applicant and her daughter are describedlews. The
applicant has provided her own Birth Certificatedatihat of her
father, Mr Mikhail Yurievich Svirin. Her fatherlsirth certificate

describes his mother, Tatiana Svirina, as a persénlewish

ethnicity. The Tribunal finds that the applicaniadjfies under
Israel's Law of Return as a person who has thetrighgo to

Israel. The Tribunal considers that the applicamtho also

describes herself as a Jew, would have little aliffy satisfying
the Israel authorities that, at the very least, ske the

granddaughter of a Jew, thus entitling her to thghts of an

Oleh.

The Tribunal finds that the applicant is theref@eperson who
has a right to enter Israel under Israeli law. Ingnmation under
the Law of Return results in the receipt of fullali citizenship
upon arrival in Israel as well as the receipt ohleéits provided to
new immigrants. As set out above, there are gigmeal avenues
open to those who wish to avail themselves of tigits under
the Law of Return. The Tribunal finds that the laggmt has a
legally enforceable right to enter and reside israkel. Once in
Israel, she is automatically able to receive Isragtizenship. In
these circumstances, the Tribunal finds that thesreno real
chance that she would be returned to Russia byelsraThe
Tribunal finds that the applicant’s right to entand reside in
Israel is a presently existing right which arises aconsequence
of her own status as a Jew and the granddaughter &w and
the operation of Israeli law. The applicant hast sought to
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argue that she is subject to any disqualificatiohick might
affect her exercise of this right (for example, dexe of
conversion to another faith) nor is there any emiti2to suggest
that she is.

The applicant’s submission of 10 May 2006 suggestat she
had no right to go to and live in Israel withoutrtgaughter and
that she must respect her daughter’s wishes. Tiberal sought
clarification in this regard from the Israeli Emb®s The Israeli
Embassy's advice indicated an ability to obtain @eh visa in
circumstances where the individual expressed aealésisettle in
Israel. It did not support the applicant’s contient that her own
right was affected by her daughter’s attitude tdtlement in
Israel. The adviser's submission of 30 June 2006 the letter
from the Israeli Aliya Centre provide greater clgras to what in
fact occurred when the applicant approached thgalCentre in
Melbourne. They indicate that the applicant ingdirabout
immigration to Israel for her family. The Aliya Qiee indicated
that, in those circumstances, it wished to intesvigher family
members and the daughter in particular before pealieg with
the case. It did not indicate that the applicaatimo right to go
and live in Israel without her daughter. It simphdicated that if
mother and daughter were seeking to enter Isra¢h lmd them
would be required to attend the Aliya Centre. Thibunal finds
that the applicant’s daughter’s attitude to immigoa to Israel
does not derogate from the right of the applicamtskelf to enter
and reside in Israel.

In finding that the applicant has the requisitehigo enter and
reside in Israel, the Tribunal has also carefullgnsidered the
advice received from the Israeli Embassy on 16 RG@6 and
the adviser's submissions in relation to that advidhe Tribunal
finds that the applicant has a presently existiigdt to enter and
reside in Israel. The Law of Return accords thght to every
Jew. As set out above, the rights under the LaRedtirn are
also applicable to the children and grandchildrehJews. The
Tribunal is satisfied that the applicant has a gnety existing
legally enforceable right under the Law of Retudll those who
meet the requirement of being Jews or having a is#tqu
relationship to a Jewish person have the right totg Israel.
This right is made explicit in the first sectiontibé Law of Return
and is also reflected in the commentary on the lfevn the
Jewish Agency for Israel set out above (Jewish &géor Israel,
The Law of Return). The Law of Return goes on rtwige
guidance as to how such a person can avail themsebi the
right laid down in section 1. It states that Aliyahall be by
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Oleh’s visa and that, subject to certain narrow eptons, an
Oleh’s visa shall be granted to every Jew who hgsessed his
desire to settle in Israel. This is reflected e tadvice from the
Israeli Embassy.

Subsection 36(3) of the Act refers to a person d®“not taken
all possible steps” to avail himself or herselftbé relevant right.
It is clear that a person may have a relevant rigat the
purposes of s.36(3), although they may need todakiain steps
to avail themselves of that right. As set out &)@raham J held
in NBLC; NBLB v MIMIA that a strict approach shoulke
adopted to the construction of s.36(3). The Trdduwonsiders
that the applicant has a right, as does every Jedeuthe Law of
Return, to immigrate to Israel. As the Tribunalshgut to the
applicant, large numbers of Jews have migratedtadl from the
former Soviet Union, thus availing themselves a$ tiroadly
applicable right. In order to avail herself of su@ right, the
applicant must take the step of applying to settlésrael, thus
indicating a desire to do so. |If she takes thepstthe Israeli
authorities might wish to confirm that she has status which
gives rise to the right to go to Israel under thawLof Return.
Independent information that there is a procedurat tinvolves
an investigation by the Israeli Embassy in the eggpit's country
of origin. However, it is clear from the indepentdenformation
that this process is not based upon a discretion tmerely
recognition of the status giving rise to the présemg right. The
process simply seeks to clarify whether the apptioaconforms
with the Law of Return. It may be that the applicdoes not
wish to undertake these steps or does not conflidse steps to
be reasonable. However, the Tribunal is neverdglsatisfied
that the applicant has a legally enforceable rigimder the Law
of Return, that there are steps which it is possiolr her to take
to avail herself of that right and that she hadddito take those
steps to avail herself of that right.

The Tribunal accepts the advice from the IsraelibBssy that it
IS not eh case that all Jews everywhere in thedvard citizens of
Israel. However, the question is no whether thpliapnt is at

present a citizen of Israel but rather whether slag an existing
legally enforceable right as a Jew to enter anddesn Israel.

The Tribunal is satisfied that the applicant do@sédnan existing
legally enforceable right and has not taken steyailable to her
to avail herself of that right. Were she to avatself of her right
to enter and reside in Israel, she would automdlijcaecome an
Israeli citizen on her arrival and thus be protattdrom

refoulement to Russia.”(si¢Court Book pp.490-492)

MZXLT & Anor v Minister for Immigration & Anor [200] FMCA799 Reasons for Judgment: Page 18



55. It is noted the Tribunal then refers to the podisybof harm as a result
of a terrorist act in Israel and then otherwise suders submissions
made by the Applicants’ adviser in relation to edsonable” principle,
similar to that which applies in relation to intatmelocation and that it
should apply in relation to s.36(3).

56. Before considering the Applicants’ submissions amther, it is again
useful to set out in some detail the Tribunal’'srehce to relevant law
and its finding arising out of that law as follows:

“It has been suggested by the applicant's adviskatta

“reasonableness” principle, similar to that whichpplies in

relation to internal relocation, should be appli@d relation to

s.36(3). However, the law in this regard is unaguious. In

NBLC v MIMIA; NBLB v MIMIA, the Full Federal Court
dismissed the argument that ‘possible steps’ shbael@¢onstrued
as ‘reasonably available steps’ or ‘reasonably preable steps’
or reasonable possible steps’ Graham J stated:

62 In dealing with this issue the primary judgedsan my
view correctly, ‘section 36(3) directs attention at
taking steps to avail oneself or a right to enterda
reside in a country. [It] is not directed to the
consequences of entering and residing in a country’

63. The relevant right in respect of which a noieen
must take all possible steps to avail himself estibre
right, if it exists, to enter and reside in a caynnot a
right to enter and reside comfortably in a country.

64. | am disinclined to the view that ‘all possitdeeps’
should be construed as ‘all steps reasonably
practicable in the circumstances’, ‘all reasonably
available steps’ or ‘all reasonably possible steps’
Indeed, | would conclude, given the object undedyi
the Act, that ‘all possible steps’ means what jitssand
should not, in the context, be read down in any.way

66. If (say) a human variant of avian bird flu beokut in
South Korea with the consequence that all postdsli
of travelling to that country by sea or air wereséd
off one could well understand that inaction by anno
citizen in Australia may equate to having taken all
possible steps to avail himself of a right to erdad
reside and reside in that country, but that is tio
case here. Here there was no evidence of any steps
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being taken by either of the Appellants to avalil
themselves of their respective rights to enter i@sdle
in South Korea.

Expressing his agreement with Graham J, Wilcox denthe
following observations (at [2]):

The words ‘all possible steps’in a s 36(3) of Migration
Act 1948 (Cth) (‘the Act’) ought to be interpretes
meaning exactly what they say. Especially havaggard to
the context in which s36(3) was enacted, as eveatkbyg the
extrinsic materials, it is not possible to concludeat
Parliament intended the words to require decisiaakers to
take into account the consequences to the persentefing

or residing in the relevant third country, except a
specifically provided in subss (4) and (5) of s 3B.the
appellants’ argument in relation to s 36(3) wererreot,
subss (4) and (5) would be otiose. Given that sdbs
commences with the word ‘However’, and subs (5h wit
‘Also’, those subsections can hardly be regarded as
insertions for more abundant caution.

The Tribunal must in this case consider the applcaof s.36(4)
and s.36(5) to the applicant’s circumstances. Wiiimay be that
the applicant and applicant daughter have nevembielsrael,
that they have no connection with Israel other tletimicity and
that they do not speak or write Hebrew, the appitcaof s.36(3)
iIs not dependent on a finding by the Tribunal thatis
‘reasonable’ for the applicant and her family to weoto Israel.
Subsection 36(3) of the Act is qualified by s.36¢ s.36(5) and
it is these qualifications, not an additional ‘ressbleness’
gualification, that the Tribunal must consider. bussions have
referred to factors such as the applicant’s husk&mreluctance to
live in Israel, the applicant’s progression in Aadia in terms of
a future career and the applicant daughter’s schaplin
Australia. However, the Tribunal finds that suelctbrs are not
relevant to the question of whether the applicass A right to
enter and reside in Israel, and whether s.36(4)sd6(5) is
applicable in this case.

The Tribunal finds that the applicant has a right énter and
reside in Israel and has not taken all possiblepstéo avall
herself of that right. Furthermore, the Tribunahds that the
applicant does not have a well-founded fear of ¢pgirrsecuted
for a Convention reason in Israel, or of being reeed from that
country to a country where has a well-founded feéarbeing
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S57.

58.

59.

MZXLT & Anor v Minister for Immigration & Anor [200] FMCA799

persecuted. Accordingly, Australia does not owetqmtion
obligations to the applicant: s.36 of the

As noted above, the applicant daughter lodged grlieation as
a member of the applicant’s family unit rather thas a person
with her own substantive claims with respect to Rwssian
Federation. However, to the extent that it migatrelevant, the
Tribunal finds that the applicant’s daughter’s piosn in relation
to Israel mirrors that of her mother.”

(Court Book pp.496-497)

It was submitted on behalf of the Applicant thatewhthe Tribunal
stated that “in order to avail herself of suchghtj the applicant must
take the step of applying to settle in Israel, tmgicating a desire to
do so” it had overlooked the fact the existencehefright is predicated
upon the genuine willingness of the First Applicemtnigrate to Israel
and that the right does not come into existencel uhé Israeli
authorities are satisfied of this requirement.

It was argued that in the present case given theesged unwillingness
of the First Applicant and her family to settlelgnael, a right to enter
and reside in Israel never came into existenceasoat be described as
one in relation to which she failed to take all gibke steps to avalil
herself. The process, it was submitted, “is noipdy an administrative
or mechanistic one, as the Tribunal would havplving the taking
of certain steps leading to approval.”

During the course of submissions reliance was plagpon the
decision of the High Court INAGV and NAGW of 2002 v Minister for
Immigration and Multicultural and Indigenous Affai{2005) 213 ALR
668 (NAG)). Although it was conceded that that decisionltdeéh
s.36(2) and predated the introduction of s.36(3yat argued that the
views expressed by the High Court in that decisicnrelevant to the
extent that it may lead to a conclusion that thev lod Return cannot
“sensibly operate to relieve contracting stateprotection obligations
towards Jewish people as in the case of Austratiblgyations under
s36(2).” It was argued then “if by analogy a righitenter and reside
requires for its existence an expression of imyi@ genuine desire to
settle in Israel which is not present then no riglals come into
existence.” It was argued the judgmentdNKBGV provide intellectual

Reasons for Judgment: Page 21



support for the Applicant’s position and negate gphaposition that not
to adopt the Tribunal’'s approach is to somehow sttlthe purposes of
both the Migration Act and the Convention.

60. Thought not dealing with s.36(3) reference was madevever, to the
joint judgment of Gleeson CJ, McHugh, Gummow, HayBallinan
and Heydon JJ iNAGVwho stated the following:

“30. Acceptance of the Minister's submissions respg the
significance of the access of the appellants tadkwould
have significant and curious consequences for gezaiion
of the Convention, given the events in Europe which
preceded its adoption. In NAEN v Minister for Imraigon
and Multicultural and Indigenous Affairs[34], Sadky J
referred to the enactment by Israel of the Law efui in
1950, before the adoption of the Convention in 1954
Honour said it would be "an exquisite irony" if fnothe very
commencement of the Convention it had not obliged
Contracting States to afford protection to Jewigfiugees
because they might have gone to Israel instead.”

61. It was noted that Kirby J who was in agreement whih orders of the
majority stated ilNAGVthe following:

“96. In part, the Convention sought to repair, armevent
recurrences of, the injustices suffered by Jewestugees
during that time. Notoriously, many of them wergpgéd
from pillar to post, searching often fruitlessly @ place of
refuge[117]. The Law of Return in Israel is, itsedfso in
part a response to that historical period[118].\itould be
astonishing if the Law of Return could now be usefibrce
a person to migrate to Israel. Article 2(b) of thaw of
Return states that an "oleh's visa shall be grarite@évery
Jew who has expressed his desire to settle in Ilsrae
(emphasis added). Given that the Law of Return @itoe
facilitate the provision of a place for Jews tandily have a
place to be free from persecution"[119], it woulde b
surprising if it now had the effect that all Jewseing
persecution anywhere were obliged to go there, e¥en
doing so was contrary to their "desire"[120].

98. It would require the clearest language of then@ntion to
have such a discriminatory operation. Far from lgetoiear,
the Convention, in its terms, does not withdraw its
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62.

63.

64.

65.

protection from applicants, otherwise "refugees"how
happen to be of Jewish religion or ethnicity or asther
religion or ethnicity that might somewhere fall kit some
other country's unilateral enactment of return righJews,
however defined, are protected by the Conventide i
everyone else. The enactment of the Law of Retyriidd
State of Israel does not deprive them of that otoia
which derives from the international law expressedhe
Convention. As far as | am concerned, any ambigiii&y
might exist in the Convention (or the Act) mustbestrued
to prevent such an unjust operation.”

Those references by the High Court, it was subdhitggve a strong
indication of how the Court may interpret s.36(8)taapplies to Jewish
refugees in the context of the terms of the Laweturn.

It was submitted that “the right of a Jewish pergman immigrant visa
to Israel, which is clearly contingent upon expmgs desire to settle
in Israel, isnot an existing legally enforceable right (unless that
contingency or condition is met).”

Accordingly, it was argued the Tribunal’s decisi@montains a
misinterpretation of the law and a fundamentakgigtional error.

During the course of submissions reference was radee Tribunal
decision where it made a request of the Israeli &s¥p in Canberra on
19 May 2006 seeking information. The letter andpomse are
relevantly set out in the Tribunal’'s decision alolws:

“On 19 May 2006, the Tribunal put the following rezst to the
Israeli Embassy in Canberra:

A member of the Tribunal is urgently seeking infation on
the operation of the Law of Return in relation tgearson
(Person A) and that person’s seventeen-year-oldyhiu.
Both describe themselves as Jewish. The grandmothe
Person A is described as Jewish in the birth dedié of
Person A's father. The Tribunal is investigatindgpether
Person A and/or Person A's daughter have the righgnter
and reside in Israel under the Law of Return.

The RRT would be grateful if you would respond g
to the following questions.
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1. Is the willingness of Person A's daughter taceale to
Israel a matter that would be investigated by tbeaéli
authorities if the family sought to obtain entry Igvael
under the Law of Return?

2. If Person A's daughter indicated an unwillingeds go
to Israel, would this affect Person A's right undsraeli
law to enter and reside in Israel?

The Tribunal received a response from the IsraeiibBssy on 16
June 2006 which provided information approved bgirttegal
department. The information was as follows:

In accordance with article 2B to Israel's law oftuen

(1950) and immigrant visa (oleh) shall be grantedevery
Jew who has express his desire to settle in Isrdbkre are
a number of exceptions to that rule whereby sucbgaest
may be rejected.

Thus, in accordance with this law, an individual asly
entitled to this visa upon expressing a desire dtiles in
Israel. An individual has not made such an expoesss
therefore not entitled to receive the visa. Funthere, only
after arriving in Israel with the abovementionedai would
the individual be able to become an Israeli citizen

It is certainly not the case that all Jews, evergmehin the
world, are the citizens of the State of Israel.

On 16 June 2006, the Tribunal forwarded this infation to the

applicant. It put to the applicant that the Trikalrwas one of the
view that this response did not support her claimat ther own

right to enter and reside in Israel would be afésttby her

daughter’s attitude to relocation to Israel. It tpto her that,

according to Israeli law, it appeared that she amer daughter

had the right to enter and reside in Israel. lpessed doubt that
they had taken all possible steps to avail thenesedf a right to
enter and reside in Israel in accordance with Aakan law. The

Tribunal put to the applicant that her daughter'srgonal

unwillingness to go to Israel did not necessarilam that s.36(3)
of the Act did not apply. The Tribunal also putthe applicant

independent information about terrorism in Israel.

The applicant’s adviser responded by letter datédl@ne 2006.
The adviser’s submission emphasised that the tglnter and
reside must be an existing legally enforceabletrighreferred to
SZKFD v MIMIA [2006] FMCA 49 where Smith FM
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66.

67.

distinguished between an existing legally enforéealght and
‘some lesser expectation of a discretionary perimis$o enter
for residence’. It was submitted that the adviwenf the Israeli
Embassy made it clear that the entittement to amigrant visa
(oleh) was contingent upon the individual expregsandesire to
settle in Israel. Both the applicant and applicasughter, so it
was submitted, were disqualified from the visa beeathey did
not meet this contingency. Reference was maderewiops
reasons given by the applicant and applicant daeglior not
wanting to settle in Israel.

According to the submission, the applicant attentiesl Israel
Aliyah Centre in South Caulfield in May or June2Wf05. She
inquired about the requirements for immigrationiscael for her
family and wa told that, in order for her familysase to be
considered, the Aliyah Centre would need to in@wiher
daughter. The submission reiterated that the applis did not
want to settle in Israel and stated that the apgiic was
concerned in particular about exposing her daughtemilitary
service. The applicant’s husband was also adartraithe would
not move to Israel. The applicant would not coesichoving to
Israel without her daughter and husband.” (sic)

(Court Book pp.477-478)

During the course of submissions, after an exchéegeeen Counsel
and the Court, Counsel agreed that as a matteogit if the First

Respondent’s contentions are correct in relationth® application
s.36(3) then all Jews who are seeking asylum statseeking to be
refugees would be met with the argument concerisrgel’'s Law of

Return. It would mean that regardless of the aguftom which

asylum has been sought, Jews would be requireetwonrto Israel, or
at least would be met with the argument that s)3&gplies.

When referring to the Tribunal’s statement of “ider to avail herself
of such a right the applicant must take the sté@gplying to settle in
Israel, thus indicating a desire to do so” it waguad that to use a
colloguial expression that “put the cart before th@se”. It was
submitted it is necessary to establish the natack existence of the
right and whether it is a presently existing righttwas submitted that
for the right to arise it is conditional upon thegeession of desire and
essentially it is a right to enter by virtue of isar The taking of “all
possible steps” it was argued arises after theesspgyn of interest.
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69.

70.

71.

The expression of interest as | understood the mson could not be
regarded as one of the steps contemplated pursoan86(3) of the
Migration Act.

It was argued that the real mischief to be avolaethe introduction of
s.36(3) was to overcome dealing with the questibntaiing all
possible steps. This would apply to people who mmaye resided in
another country and had a right to re-enter bupbkirdecided to select
another country, namely Australia. That right efentry is to be
distinguished from the Law of Return, which refefscourse to an
ancient right of Jewish people to return to Israel.

As | understood it Counsel conceded there is nbaaity directly on

point in relation to the taking of all possible pgecontemplated by
s.36(3) save for the extracts from the decisiorihef High Court in

NAGVwhich it was conceded applied to s.36(2) of thgnstiion Act.

It was argued that the right under consideratiorelation to the Law
of Return has to be an existing legally enforceaiglet (seeSZFKD &
Anor v Minister for Immigration & Anof2006] FMCA 49).

Reference was made ftdinister for Immigration and Multicultural
Affairs v Applicant C(2001) 116 FCR 154 and, in particular, the
following paragraphs:

“57. | do not regard the primary judge's interprétan as
inconsistent with the meaning of the phrase advarne
Allsop J in V856/00A (see [49] above). Allsop Jeglon
the phrase "however that right arose or is exprd$si®
expand the meaning from what his Honour describges a
“right in the strict sense, having the Hohfeldiajural
correlative' of duty" to include "the notion of d&hy,
permission or privilege lawfully given, albeit cdpea of
withdrawal and not capable of any particular enfencent"
and not imposing “"any particular duty upon the stab
question”. Allsop J also referred to the primargge's view
that, properly construed, s 36(3) is "consonanthvAtticle
1E of the Convention". In relation to this view|lsap J
commented that (at 419 [31]):

"A right under Article 1E is one (arising from the
possession of nationality) that is embedded inlalkae of
the country, with correlative obligations on thetst in
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guestion. In my view, the text of subs 36(3) isemor
relevant and tends to the contrary."

58. To the extent that Allsop J suggests that tivagpy judge
took a strict, Hohfeldian, view of "right" when thatter
stated that "A literal construction of the wordghit' in a
statute must ... be that it is a legally enforceatight”, | do
not agree. A right may be "enforceable" even thoiigtan
be revoked without notice and even without reaséis.
example, the Minister has extensive powers, ligtesl 116
of the Act, to cancel visas. While that visa isekthowever,
the non-citizen has, in my opinion, an enforceatint,
namely the right not to be prevented from entering
Australia. The non-citizen would be entitled tocecé his
or her right of entry against, for example, an atius
immigration officer who purported to deny entry piés the
non-citizen having a valid visa for entry.

63. In Kola, Mansfield J expressed the opinion §186(3) does
not purport to change the existing operation 06623 of the
Act. His Honour was of the opinion that the doatriof
effective protection is compatible with the effgcs 36(3) as
explained above. As his Honour stated (at [37]):

"It has been held in many decisions of the Couat, tfor
the purposes of s 36(2) of the Act, Australia dusshave
protection obligations to an applicant for a proten
visa if that person has ‘effective protection' im a
intermediate third country. That is because Ausgiral
would not be in breach of its obligations under 88 of
the Convention by refouling the visa applicant batt
intermediate third country. That conclusion as teet
continued operation of s 36(2) of the Act as it has
previously been interpreted, notwithstanding the
introduction of s 36(3)-(5) of the Act, is consmtevith
the recent decision of Finn J in S115/00A v Mimiste
Immigration and Multicultural Affairs [2001] FCA ®4"

64. The circumstances in which one might be "satisfthat
effective protection is available in the absenca oight (in
the sense in which | have explained at [23] abavelld be
rare but not impossible to imagine. For examplehé third
country were to give an undertaking to Australiattta
certain person would be admitted and allowed tadesn
that country, it might be possible to be so sadstlthough

MZXLT & Anor v Minister for Immigration & Anor [200] FMCA799 Reasons for Judgment: Page 27



the person could not be said to have thereby aedua
right. With that possibility in mind, | agree withe position
put by Mansfield J in Kola.

65. The combination of the amendments to s 36l@ddctrine
of effective protection leads to this position. thaiga does
not owe protection obligations under the Conventan

(@) a person who can, as a practical matter, obtain
effective protection in a third country; or

(b) to a person who has not taken all possible sstiep
avail himself or herself of a legally enforceablght
to enter and reside in a third country.”

72. It was submitted that the right to enter Israel immean a legally
enforceable right to enter and reside.

73. As | understand the submissions from the Applicathis is not a case
where some technical interpretation of the law aguired by the
Tribunal of a kind which may simply have resultadan error of fact.

74. During the course of submissions it was emphadisatthe right in
the present case does not come into existence thil Israeli
authorities are satisfied that the requirementsuseler the Law of
Return have been met. Accordingly, it was submiitbee does not
look at taking all possible steps until one issa&d about the right and
the existence of previously legally enforceabldtitpr the purpose of
s.36(3) of the Migration Act. It was argued thased upon what was
before the Tribunal it is clear that Israel wouldyowant people who
seek to return and genuinely wish to settle as Jevsrael. It would
not be interested in people who are disingenuoushar pretended to
have a desire to return to Israel rather than lggaigenuine wish to do
so.

First Respondent’s submissions

75. The First Respondent submitted that s.36(2) previtiat a criterion
for the grant of a protection visa is that the Aqggut is a non-citizen in
Australia to whom the First Respondent is satisffadstralia has
protection obligations under the Refugee’s Conwmti It was
submitted that s.36(3) relevantly provides thattfala “is taken not to
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have protection obligations to a non-citizen wha ot taken all

possible steps to avail himself or herself of dtrip enter and reside
in, whether temporarily or permanently and howehet right arose or
IS expressed, any country apart from Australia”.

76. It was argued that where it applies in relatiom fperson, s.36(3) of the
Migration Act operates as an “automatic disquadificn” of that
person from being granted a protection visa. Reieg was made to
NBGM v Minister for Immigration & Multicultural & ndigenous
Affairs [2006] FCAFC 60 BGM) at [10].

77. It was also noted that the effect of s.36(3) wassmered ilfNBGM in
the following manner:

“In cases where a Convention obligatio might othsenexist, the
operation of s 36(3) is such that Australia iseffect, deemed not
to have protection obligationgJ11] per Black CJ)

“The criterion of Australian having ‘protection dghations’to the
applicant, which is established by s 36(2), isudtaily negated
in the circumstances in which s 36(3) applies. &Vhleat
statutory negation takes effect, it is only undbgiehe operation
of either s 36(4) or s 36(5). That is, the appticavill only be
able to make good the criterion in 36(2) by makmg the
exception in s 36(4) or (5).(]18] per Black CJ)

“Section 36(2) specifies a criterion for the grawit a protection
visa and s 36(3) and its qualifiers then prescrdzea matter of
domestic law certain circumstances in which thatecion will
not be satisfied.([56] per Mansfield J)

“No doubt sub-s 36(3), as qualified by subs-ss B&@ (5), was
intended to narrow the operation of the Conventoynlimiting
the availability of protection in Australia by reémce to rights
that the applicant has in relation to other couasi’ ([210] per
Allsop J, with whom Marshall J agreed).

78. Reference was also made to the decision of ther&e@eurt iInNWAGH
v Minister for Immigration & Multicultural & Indigaous Affairs
[2003] FCAFC 194 at [71] per Carr J who stated:

“In my opinion, for the purposes of this appeaB&3) should be

viewed as a clear expression of Parliaments intantto put
limits on whatever obligations Australia might, &y adopted
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the Convention, legislatively choose to accept ast pf its
municipal law.”

79. It was argued that ss.36(4) and (5) “provide thelmaism by which
Australia’s international obligations under the iRgfes Convention are
to be met” (se&IBGMat [57] per Black CJ).

80. In the present case the Tribunal accepted the togémter and reside as
a legally enforceable right which must be showmetst by acceptable
evidence. The Tribunal made express findingstti@Applicant had a
legally enforceable right to enter and reside iradt and that the
Applicant had not taken all possible steps to akarself of that right
to enter and reside. It was argued that the fopdhy the Tribunal that
the Applicant had a right to enter and reside radkfor the purpose of
s.36(3). The finding was based on the Law of Retogether with
independent country information about the applosanf that Law. It
was argued the Tribunal took into account thougth mht accept a
submission by the Applicant that the right to erated reside in Israel
was “contingent” on the expression of desire talesan Israel (Court
Book p.478.5).

81. It was submitted that the question of whether tipplsant had an
existing legally enforceable right to enter anddesn Israel within the
meaning of s.36(3) was a question of fact for thbuhal. Reference
was made to the decision of Allsop J M856/00A v Minister for
Immigration and Multicultural Affairg2001] FCA 1018 \{/856/00A)at
[27] where the Court noted it was “unnecessaryxfgare the nature of
the fact-finding involved in the ascertaining ofclua right under
foreign law as a general matter”. It was submitteziconstruction and
characterisation of the effect of the Law of Returas a question of
fact. Generally a question of this kind is a quoesbf fact. Reference
was made to a decision of Manfield J 8avic v Minister for
Immigration & Multicultural Affairs[2001] FCA 1787 where the Court
relevantly stated:

“14 The first step in the applicant's contentionnist in issue. It
is that the content of foreign law is a questiorfamtt about
which evidence is receivable: see e.g. Bank ofttdalRL.C v
National Crime Authority [1999] FCA 791 at [72 - [/Ber
Hely J. In that case, Hely J agreed with the remadt
Powell J in Scruples Imports Pty Ltd v Crabtree &eln
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82.

83.

Pty Ltd (1983) 1 IPR 315 at 325 as to the respeatles of
the fact finder and of expert evidence in decidiag, a
matter of fact, the content and meaning of forelgws.
Hely J in that case considered the terms of thevesit
foreign legislation to decide as a fact what it meahere
expert evidence on that topic was conflicting. Pbwseaid:

‘... the task of identifying what is the relevaaiviand of
expounding what, in general terms, is its meaning a
effect, is, primarily, the task of the expert wése... if, in

a case in which the relevant law is reduced to ingit
which writing becomes part of the evidence, theedxp
witness fails to demonstrate how the law has been
interpreted and applied, or essays an expositionckvh
provides no assistance as to its interpretatione(der
example, Williams v Usher (1955) 94 CLR 450 at 453-
or which produces results which might be regarded a
bizarre, the court is free to interpret the law fiiself
according to the rules of statutory constructiorrmally
applied in this court: ... when expert withessegehgiven
conflicting views on the question, the court mesive
the question for itself, if need be by undertakangjke
exercise.”

In the present case it was submitted that the ngtgin and effect of
the Law of Return does not directly arise for cdasation by the Court
in these proceedings. Any alleged error by thebuiral in the

construction or characterisation of the Law of Retwould not

constitute an error of law.

Reference was made to the decision of the Full Coiuthe Federal
Court in SFGB v Minister for Immigration & Multicultural &
Indigenous Affaird2003] FCAFC 231 where the Court states at [20]
the following:

“20

... If there is sufficient evidence or other infation before
the Tribunal on which it could reach the conclusiorid
then it is for the Tribunal to determine what weighgives
to that evidence. Indeed, unless the relevant ¢act be
identified as a “jurisdictional fact', there is moror of law,
let alone a jurisdictional error, in the Tribunal aking a
wrong finding of fact: Attorney-General (NSW) v Qui
(1990) 170 CLR 1 at 35-36. It is for the Tribuna t
determine the merit of the claim. The line betweawarit
review and jurisdictional error may not be a "brigine’,
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84.

85.

86.

87.

88.

89.

but it Is nevertheless an essential one: Minister f
Immigration and Ethnic Affairs v Wu Shan Liang (69285
CLR 259 at 272.”

It was submitted that the Applicants’ contentiorigh® right to enter
and reside in Israel is not existent unless thelidapts express a
desire to settle in Israel essentially addressgsestion of fact which
was one for the determination of the Tribunal aatithe Court.

Reference was made to the Law of Return set odteean this
judgment, and it was argued that the right contetneder that Law is
capable of being described as an existing rigleinter and reside, even
if entry and residence is contingent on unilatereion taken by the
holder of the right.

Emphasis was placed upon the words in s.36(3) whiokide for the
right to enter and reside “howsoever that righsaror is expressed”.

Reference was made to the decision of Allsop\J866/00Awhere the
Court stated that the “right” referred to in s.36i8 intended to be “a
wide conception” and “the source and incidents hef tight can be
diverse” (see [31]). Particular reference was miadée decision of
Allsop J inV856/00Awhere it was claimed the Court found that an
“inchoate” right may be sufficient to attract s.3B( Allsop J stated:

“... A practical capacity to bring about a lawful paission is in
no sense a "right" to do what the permission alléavbe done. It
might be otherwise if it could be shown that awg&br piece of
positive law of the country in question grantedemission on
satisfaction of certain preconditions. It may betthn those
circumstances, perhaps by reference to, and watbtnefit of an
understanding of, that country's system of law,gbeson had a
right, albeit inchoate...”

It was argued that the matters raised are questidrfmct for the
Tribunal.

It was further argued that in any evétite expression of a desire to
settle, in the form of making an application totlsetn Israel, is a
‘possible step’ which the applicant can take toibkarself of the right
to enter and reside in Israel under the Law of Retu It was argued
that it was not open to the Applicant to “side stbp application of
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90.

91.

92.

93.

94.

s.36(3) by refusing to take available steps to kenabr to enter and
reside in Israel”.

It was argued that the country information beforee tTribunal
indicated that subject to proof of identity and wbackground, an
application to immigrate under the Law of Returnuboonly be
refused where the Applicant fell into one of thesadialifying
categories listed in s.2(b) of the Law of Return.

The reference to “all possible steps” in s.36{3)as submitted should
not be read down and, in particular, does not maameasonably

possible or reasonably available steps (¢B&C; NBLB v Minister for

Immigration & Multicultural & Indigenous Affair$2005] FCAFC 272

(NBLC) at [61]-[65] nor is it relevant to consider thensequences to
the Applicant of moving to Israel except as speaify provided by

sub-s.36(4) and (5) s&BLCat [2] per Wilcox J.

It was argued that the High Court decisioNIAGVis of no assistance
to the resolution of the questions presented im ¢ase as the Court in
that instance was concerned with the constructios.36(2) and the

meaning of “protection obligations under the Rekgy€onvention”.

It was noted, however that the Court in that instéaacknowledged it
was open to the Parliament to enact specific piavsswhich qualified
the operation of the Convention for the purposéhefdomestic law in
Australia. Reference was made to the decisionhef Gourt where
Gleeson CJ, McHugh, Gummow, Hayne, Callinan anddderyJJ
stated the following:

“It would have been open to the Parliament to death the

guestion of "asylum shopping” by explicit provisoqualifying

what otherwise was the operation for statutory msgs of the
Convention definition in Art 1. As indicated earlign these
reasons, such a step may have been taken witth#mges to s 36
made by the 1999 Act...”

Reliance was also placed upon a decision of Kirbywlere His
Honour relevantly stated INAGVthe following:

“Although the foregoing and other later amendmeb¥]] to the
Act do not control the interpretation of s 36(2)tlme present case,
they do demonstrate that legislative techniques arailable
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95.

which might have been used by the Parliament td time scope
of the "protection obligations" owed by Australia...”

It was argued that as the present case is concewidd the
construction and application of s.36(3) of the Migyn Act, it is a
matter of Australian Domestic Law. The questioasead by s.36(3)
have no implications it was argued for the opematd the Refugee
Convention as a matter of international law. e&i36(4) and (5),
having regard to the earlier authorities, simplguide a mechanism by
which the Parliament has chosen to meet the iniena obligations
under the Refugees Convention.

Reasoning

96.

97.

98.

99.

In my view the First Respondent’s submissions latien to the issue
before the Court are misconceived.

| do not accept that the opportunity to expressesird to live and
reside in Israel can be regarded as a possibletstbp taken, having
formed a genuine desire to in fact live and residsrael.

| accept the submissions made for and on behaheoApplicants that
where a person such as the First Applicant, a Seeks asylum from
Russia clearly expresses a desire not live andeasilsrael then the
process which may permit that person to avail liecfethe Law of
Return has not been enlivened. It is clearly nmiivened save for
those persons who generally express a desire tte gat Israel.
Although s.2(b) of the Law of Return does not imptre word
“genuine” it is clear that expressing a desire dtils in Israel would
need to be a genuine desire before triggering éimefidts which clearly
flow to Jews around the world of an opportunityeturn to Israel.

In the present case, | am satisfied that s.36(&s dwt apply. The
absence of an expression of a desire to settlesraell in my view
means that the Tribunal erred when it then drew gshgnificant
conclusion that in this instance the First Applichad a right to enter
and reside in Israel and had not taken all possitaps to avail herself
of that right. One can only avail oneself of atitp enter and reside in
Israel if one initially reaches a conclusion, thae wishes to express a
desire to settle in Israel.
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100.

101.

102.

103.

104.

In the present case not only was there an absdrare expression of a
desire to settle in Israel, but rather for reasehih are apparent from
the history set out in detail earlier in this Judgr a clear positive
assertion on the part of the First Applicant thag¢ slid not desire to
settle in Israel. Having expressed the desiratmaettle in Israel and
that evidence, not having been challenged by ameace before the
Tribunal, it is my concluded view that the Triburkals erred by then
imposing upon the First Applicant an interpretatimins.36(3) which
would otherwise seek to impose an automatic oltigaipon all Jews
to express a desire to live in Israel.

| accept, as submitted by the Applicants, thatahisr an implicit
requirement that the First Applicant should exprestesire to settle in
Israel whether or not she possesses that desire.

| further accept that the proper interpretation ©86(3), when
considered in the light of the Article of the LafReturn, deals with a
right which is premised on the desire of the persomvoke the Law
of Return. In the absence of a genuine voluntagitpression of a
desire to invoke that law, | accept that the rigéwhnot be regarded as
an existing right but rather a conditional or cogént right as
submitted by the Applicants.

| take some comfort at expressing this conclusiomfthe decision of
the Court INNAGV. In the present case adopting the words of the
majority in that case it would seem that if thesFiRespondent’s
submissions are correct that Australia can avdutr@hg protection to
Jewish refugees simply because they might be abdxpress a desire
to settle in Israel instead.

| do not regard sub-ss.36(4) and (5) as providingcamplete
mechanism by which Parliament has chosen to meentérnational
obligations under the Refugees Convention. Thobsetions relate
to very narrow circumstances whereby an Applicdrgying been
required to express a desire to settle in Israelldc@therwise be
excluded from the impact of s.36(3) as a resulesihblishing a well
founded fear of persecution in Israel. Those iowis provide a very
narrow opportunity to avoid the consequence of(8)3énd do not in
any way, in my view, detract from the fundamenigiht to seek asylum
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by a Jew fleeing another country who for good redasas chosen not
to express a desire to settle in Israel.

105. Simply because an asylum seeker is a Jew doesewaut that he or she
Is bound to express a desire to settle in Israel.

106. | cannot see in any of the authorities referretbydCounsel any legal
obligation to do so, as in my view if that were tbgal requirement of
s.36(3), then all Jews would automatically be préetl from seeking
asylum in Australia and would be obliged to exprestesire to settle in
Israel to the extent that the Tribunal has infetteat the expression of
a desire to settle in Israel is one step whicha@ubperly form part of
“all possible steps” required by s.36(3) and inview that is sufficient
to constitute an error of law.

107. Itis not simply an error of fact in interpretingréign law but rather an
error of law in interpreting the application of §(3) and an error in the
manner in which the Tribunal has interpreted tharession of a desire
to settle in Israel as being one of a number osYdde steps” which
the First Applicant should have taken in availirgydelf of a right to
enter and reside in Israel.

108. It follows for the reasons given that in my vievatlthe decision of the
Tribunal should be set aside and the matter redniibea differently
constituted Tribunal.

| certify that the preceding one hundred and eigh{(108) paragraphs are a
true copy of the reasons for judgment of Mclnnis FM

Associate:

Date: 29 May 2007
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