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DECISION: The Tribunal remits the matter for reconsideration

with the direction that the applicant satisfies
s.36(2)(a) of the Migration Act, being a person to
whom Australia has protection obligations under
the Refugees Convention.



STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of Sedniaved in Australia on [date deleted under
S.431(2) of théMigration Act 195&s this information may identify the applicant] 8010
and applied to the Department of Immigration antiz€nship for a Protection (Class XA)
visa [in] August 2010. The delegate decided togefio grant the visa [in] November 2010
and notified the applicant of the decision andriegrew rights by letter [on the same date].

The delegate refused the visa application on teeslhathe applicant is not a person to
whom Australia has protection obligations underRedugees Conventioiithe applicant
applied to the Tribunal [in] December 2010 for mwviof the delegate’s decision.

The Tribunal finds that the delegate’s decisioansRRT-reviewable decision under
S.411(1)(c) of the Act. The Tribunal finds that tq@plicant has made a valid application for
review under s.412 of the Act.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingitticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.



10.

11.

12.

13.

14.

15.

16.

The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthef persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

Fourth, an applicant’s fear of persecution for aag@mtion reason must be a “well-founded”
fear. This adds an objective requirement to theireqent that an applicant must in fact hold
such a fear. A person has a “well-founded feapj@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Acin@ace” is one that is not remote or
insubstantial or a far-fetched possibility. A pers@an have a well-founded fear of
persecution even though the possibility of the @arion occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avalil
himself or herself of the protection of his or lkeeuntry or countries of nationality or, if



17.

18.

19.

20.

21.

22.

23.

stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicanThe Tribunal also
has had regard to the material referred to in tlegéhte's decision, and other material
available to it from a range of sources.

In support of the primary visa application the aggtt submitted a written statement,
according to which she left Serbia to escape frensgnal abuse, violence, rape and
enslavement. According to her written submissianapplicant was evicted from her step
mother’s house at the age of sixteen and with nosvlikse to go or to live, her only option
was to marry her then boyfriend who was twenty fgears old and an alcoholic, as was his
father. She lived with her husband in his pareimtsise, and was the only woman in the
house as her mother in law was deceased. She wagaly and mentally abused by her
husband and her husband'’s father and her life wiasreely hard.

According to the applicant’s statement she madéddse she could of her situation and had
two children, and did everything she could to pcotnd educate her children.

According to her statement the applicant’s hushaasla member of a renegade band of
Milosevic supporters who considered themselves i@ yoe law. They had formed during
the war in 1991 and committed atrocities against8erbian people. They looted, stole and
were party to the disappearance of many peoplagltine war years, and have continued to
undertake their barbaric actions and to divergigirtdealings even now that open hostilities
have ceased, and they now deal in drugs and weapons

According to the applicant’s written statement, hesband is an alcoholic and the other men
in the organisation have little respect for himndrat he is and including the applicant.
According to her statement these men used to heid ineetings in the applicant’s house
and she had to provide food and drink for themsarde them. As a result of her proximity
she overheard much about their activities. Accaydanthe applicant’s statement she and a
friend (who was a lawyer) in an attempt to stopdabeduct of these people, collected
evidence against them and presented it to thegodlice next day her friend’s car was blown
up and the friend immediately packed up and fledabuntry. She warned the applicant.
Within a week three of the men attacked the applicaher home. They raped her and
poured boiling milk over her as a warning for wehé had done, and was threatened that if
she ever did anything like that again she and hiélren would be killed. She had nowhere
to go and had to comply to protect her children.

According to the applicant’s statement, her biatagfather who had never met the applicant,
travelled to Serbia and searched for her, andrlefisages and notes with various parties.
After he had returned to Australia the applicamtceeded in making contact with him and he
subsequently paid for the applicant to visit hinAumstralia. The applicant was upset while
she was in Australia and her father was frustragmhuse the applicant did not want to tell
him what she had been through. Eventually she bpithe courage to contact her husband
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by internet to tell him she was not going to retbome. Her husband threatened her as his
gang had.

According to the applicant’s statement the gang bemare infiltrated throughout all the
structures of society in Serbia, and they contiioueot people’s property and deal in drugs
and weapons. They have established a legitimatiedsssfront to launder the proceeds from
their activities and to legitimise their illegalige. Members of the police force protect them,
and there are politicians who are also party tedleetivities and will stop at nothing to
protect themselves. According to the applicantsnok, because of what she knows and
because she has tried to escape from their spheomwol, they will consider the applicant a
risk to their safety and better if she “disappedr@dcording to her statement these men will
torture and kill her.

According to the applicant’s statement, when thgiaant had to leave Australia upon the
expiry of her visa, her father organised for heflyestraight to Budapest so that she did not
have to land in Serbia. She did not tell anyonkesfplans and lived with a friend while she
tried to figure out what to do. Her father was ablsend her some money each month to
assist her. All the time she was in Hungary she afiasd that people would find her, and she
knew they were looking for her as they had threadesome of her friends. She moved
around and sometimes slept in sheds. Twice shaea$y found and her resolve
diminished, but her father encouraged her to pergeand survive. Eventually the people she
lived with were so frightened that the applicantildono longer live with them and she
approached the UNHCR and applied for refugee stathisingary. She lived in the hostel in
guarantine for about fifteen days. Her applicatsirejected. Her father then organised
another visitor visa for the applicant and sherretd to Australia where her father is caring
for her at his home.

The applicant also submitted a further statementasims which essentially reiterates her
earlier statement of claims set out in the abovagraphs; a copy of her Serbian passport; an
extract of her marriage record; and two medicabresp

A report from [doctor deleted: s.431(2) dated [laly 2010 states that the applicant was
physically, mentally and sexually abused in SerABidetailed report [doctor deleted:
s.431(2)] (Psychiatrist) sets out the applicangsspnal history as reported to [doctor deleted:
s.431(2)] who concludes that the applicant is ptatki well but has significant scarring on
her body, and that she reports menstrual problemespect to applicant’s mental health
assessment [doctor deleted: s.431(2)] stateshtbatpplicant was composed except when
discussing her abuse when her tears were apprejpmat her anxiety understandable. There
was no evidence of depression or psychosis andppikcant appeared honest and insightful.

[In] October 2010 the applicant provided a statenethe Department entitled
“Supplementary Information” in which she provideswes and identities of approximately
fifteen men who she claims to have been involvectiminal activities and corruption in
Serbia. The identities include several senior gatifficials, and members of the People’s
Party, of the Hungarian Association , and the S&®ymn Serbia.

The delegate refused the application [in] Noven#tHO finding that the harm which the
applicant fears in Serbia is not harm directedeatftr a Convention reason, and also finding
that the applicant could avail herself of Statetigecbon in Serbia.
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In support of the review application the applicenépresentative submitted a written
statement, which re-states key aspects of theagmils claims. According to the statement,
in 1999 the applicant’s children went to study ub8tica and the applicant too began to
spend most of her time in Subotica. The group afl migh whom her husband was involved
in illegal activities was still connected to thevgonment and though she might try to escape
their control and report them. This was why thgyedhher and poured scalding milk over
her. She was badly burned but not allowed to gnhiospital, and has scarring. After this
event she had to report all her activities andhatlsocial contacts. For the years before
coming to Australia she was subject to regularatyand constant control. She learned to
keep silent, tried not to see or hear anythingwaitiodrew into herself.

According to the representative’s statement, desp# applicant’'s concerns her sense of
justice caused her to speak up at a party medtatgHungarians should not be displaced in
order to move Serbians in. She was taken out hedallway and told to be careful that she
did not get into trouble. According to the subnussihe trouble to which they were referring
was that the applicant could disappear or somethorge as did happen to some
Hungarians. According to the submission, now tipaiiaant has come to Australia the group
will know that she spoken about their activities dney will carry out their threats, and that
since the applicant applied for protection herlsags been beaten up and nearly killed, and
that this was done by the same people who aretémieg the applicant.

According to the applicant’s submission these thiage happening because she dared to
express that members of government, political esudind their associates were involved in
corrupt activities, and she also suffered persenuiecause she is Hungarian. It was difficult
to express what has happened for reason of heicgyhmecause it has happened all her life
and she has not known differently. The governm&nbt providing protection against this
mistreatment which has included people throwingu@ges in her hair, being called a “dirty
Hungarian and tripped over: having hair rippedafuier scalp and being spat on; people
including Serbian children hitting her and callimgr a “Hungarian do” which was also
written on her car, and not being served in shops.

According to the representative’s submission th@ieant was treated like a slave because of
her nationality, and could only ever get the ma@si® of jobs despite being qualified to do
more, and sometimes could not even obtain thode jods. When she went to clean a house
she was told she should go back to her mother Wwbold abort her, and she was ordered to
clean using hydrochloric acid even though it cdwdete burnt her hands. She was told that
she should not think, but should do as she wasatoddput up with her working conditions or
otherwise be sacked. Her fears were increased becdweath threats that are made against
Hungarians with graffiti, and also through the naedihe parties have clearly stated that
Hungarians have no place in Serbia and that thega@ing to do some ethnic cleansing, and
that some people have been threatened at gunpairfbeced to leave.

According to the representative’s submission th@iegnt fears that if she is forced to return
to Serbia she will suffer persecution includingtbegs, torture and death at the hands of the
group of corrupt government members and officials their associates for reason of her
political opinion that the government is corruptdrer ethnicity. She also fears that she will
suffer persecution including beatings and othetneégment at the hands of the Serbian
people because of her ethnicity, and that the gwrwent is unwilling to protect her against
such persecution.
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According to the representative’s submission thentry information indicates that the
applicant’s fear of persecution for these reassngeil founded. According to the submission
it is not reasonable nor possible for the applitamtlocate to another area within Serbia and
sustain a livelihood, and in sum, there is a reahce that the applicant will face harm
amounting to persecution id she returns to Serbia.

The representative’s submission incorporated cguntormation from a range of sources
regarding government corruption in Serbia and éingeting of people of Hungarian ethnicity
in Serbia.

Also provided in support of the review applicatwas a further report of [doctor deleted:
s.431(2)] providing details of the applicant’s alagito have experienced past harm in Serbia,
and stating that these experiences have resulgasiatraumatic stress.

Theapplicant appeared before the Tribunal [in] May 264 give evidence and present
arguments. The Tribunal hearing was conducted thhassistance of an interpreter in the
Hungarian and English languages.

The applicant was represented in relation to thieveby her registered migration agent.

The applicant confirmed that she was born in [yedeted: s.431(2)]in [town deleted:
s.431(2)] in the former Yugoslavia, and is of Hurnga ethnicity and Roman Catholic
religion. She confirmed that she completed twelearg of schooling and later [studied] at a
vocational college and completed a number of [ces]rs

The Tribunal asked the applicant about her fanviypposition and she stated that her father
lives in Australia (he attended the hearing in suppf the applicant), and that her mother
and her younger brother live in Serbia. She sttitatishe also has five half siblings in
Australia who are her father’s children from his@ed and third marriages. The applicant
confirmed that she has a son and a daughter wHages deleted: s.431(2)] and that she is
separated from her husband. Her husband and ahiligesin Serbia.

The Tribunal asked the applicant about her occapatinen she lived in Serbia. She stated
that for a long time she worked in [details dele®d31(2)], and that later in her life she
worked in the field of [details deleted: s.431(2)jth long periods of unemployment. She
stated that she tried to set up her own small flessi] but that it was almost impossible to do
this as a person of Hungarian ethnicity.

The applicant confirmed that she first came to Aalst in October 2009 to spend time with
her father, with whom she had made contact fofiteetime. The Tribunal asked the
applicant why she had not applied for protectioewblhe was in Australia in 2009. The
applicant stated that she had not thought abosijpibésibility and she had promised that she
would return to Serbia. She stated that now sk@oiscared to return.

The Tribunal asked the applicant who she is afohid Serbia, and she stated that she is
afraid of a network of men including Serbian poltifigures who are associates of her
husband.

The Tribunal indicated to the applicant that hateshents about politicians in Serbia were
rather vague, and that she had not indicated irWidence that she has any political profile
in Serbia such as to bring her to the adversetaiteof the Serbian authorities. The
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applicants stated that she is not just afraid obi&a politicians but also of Hungarian
representatives in Serbia. The Tribunal asked Igrshe is afraid of Hungarian
representatives in Serbia, and she stated thaifimif the war and before the applicant
herself became a member of the Hungarian Assoniati®&erbia, she withnessed many things,
including VMS joining this association and the leadf the party being one of the people she
had named as corrupt in her submissions to theuraib

The Tribunal asked the applicant why she was afvhtle Hungarian Association in Serbia.
She stated that before she signed up to that asercsome of the people were looting,
robbing, persecuting and chasing people from th@&ines. She stated that they were part of a
conspiracy by the Serbian Communist Party. Theiegmi stated that she was aware of the
corrupt dealings of these people before she hesggled up to the party and it was through
their doing that she had been abused and tortBiezlstated that once she joined the
association she came to know who would be tardeteeliction to enable ethnic Serbs to
move in.

The Tribunal noted that the applicant had not catbese claims in her written submissions,
which had focussed on her abuse by criminal asescad the applicant’s husband. The
applicant stated that the criminal associates phheband included members of the VMS
and also of Serbian political parties.

The Tribunal asked the applicant why she joinedMiES. She stated that she was trying to
obtain immunity from harassment.

The Tribunal asked the applicant what had happaftedshe departed Australia. The
applicant stated that she had to return to Seobjget some documents. She stated that her
daughter and son-in-law are living in Hungary amakther back to Serbia to get the
documents.

The Tribunal noted that the applicant had appleethe UNHCR for recognition as a refugee
in Hungary. The applicant stated that this wasemtriShe agreed that the application had
been refused, and that she wasn’t told exactly ahgd been refused but that reference had
been made to Canadian material which said tha¢ tvas no persecution of Hungarians in
Serbia, and also reference had been made to teeqution of corrupt police in Serbia. The
Tribunal asked the applicant whether she has a abthe letter that she received from the
UNHCR> The applicant stated that she thinks sheléduit over to border control when she
returned to Serbia from Hungary and that she didyabit back.

The Tribunal asked the applicant why she would lgaven such a document to border
security. She stated that initially her passpdavetd her to remain in Hungary for only
ninety days but the fact that she had applieddirgee status allowed her to stay there for a
longer time.

The applicant told the Tribunal that she returreeddstralia for a second time [in] June 2010
as the holder of a second sponsored visitor visatlaat she travelled on her Serbian passport
which she had obtained prior to her first visi#ostralia in mid-2009. She confirmed that

she had no difficulty obtaining a passport. Theliappt explained to the Tribunal that her
father had travelled to Serbia and gone to Belgvatiethe applicant to apply for the visitor
visa. She stated that she had been in Hungary hed ter father arrived at the end of May
she went with him to get the visa. She returneti Wér father to Australia and lodged her
protection visa [in] August 2010.
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The Tribunal asked the applicant why she fearsgpetson if she returns to Serbia. The
applicant stated that she had an awareness of golitieal figures and of what they were
doing over the years in Serbia, and the suffetvag wvas caused. The applicant stated that
she had attempted to make a submission to theepohich named a number of people. She
agreed with the Tribunal that this had happenel®iy.

The Tribunal asked the applicant about the othesqreshe had claimed was involved in this
attempted submission to the police. She statedhbkatther person was a friend and a lawyer
who was a refugee from Croatia. She stated thatdmme was [Ms A|.

The Tribunal asked the applicant why she would ldngesen to do something as clearly

risky as reporting her husband and his criminabeisses to the Serbian police. The applicant
stated that she did so because of her sense @ijastd morality. The Tribunal asked the
applicant whether she had contemplated that hemactnight result in her being seriously
harmed. The applicant stated that she thoughedtirtie that the police wanted to re-establish
law and order in Serbia and seek the truth, bufained herself in deep water and was very
scared.

The Tribunal asked the applicant to describe whapkned in 1994. The applicant stated
that she and [Ms A] had compiled a list which tipey together by inquiring from young
people about purchases they had made on the bladéetnand tracing the names. She stated
that for example, they found that a person who @nanbicycle factory was using his wealth
to influence politicians. The applicant told theblmal that they completed a submission and
[Ms A] took it to the police, and as a consequemtéehe following day her car was blown

up. The applicant stated that [Ms A] also receigetdarning from the Serbian police, and she
packed up and left her home. The applicant toldTtiigunal that she has since lost contact
with her friend.

The Tribunal asked the applicant what had happémédr after this incident. The applicant
stated that she received a phone call warningharshe was being watched. She stated that
a few days after the incident she was travellind)\aas stopped by the police, who then
dragged her from her vehicle and raped her. Oriséntid happened the policemen again
warned her that they would be watching her. Thdiegmt stated that she was given a ‘day
book’ and required to record all of her movemeats] to keep the log book with her at all
times.

The Tribunal asked the applicant whether it waspitiece who required her to maintain this
record of her movements and the applicant stat@dstnot the police but the organised gang
of men which included her husband. She statedhiggroup of men visited her home and
would come into the kitchen and abuse and manhahelapplicant because she is
Hungarian, and because her husband was a wealokicdrhe applicant stated that she
eventually learnt how to live in these conditions.

The Tribunal noted that according to the applicantitten submissions she had been living
for much of the time in Subotica with her childr@ie applicant stated that this was not
really correct and that from the time she marriedhusband in 1983 she was only ever able
to be away for very short periods of perhaps a wedo.

The Tribunal asked the applicant whether she wagreal by her husband’s associates
because she started to spend some time away. pheasp agreed that this was the case.
The Tribunal asked the applicant why her husbamidhégassociates would think that she
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was trying to ‘escape’ if she was merely settirgjrtiehildren up at university. The applicant
stated that she really didn’t know why these mereveeared of her and needed to keep her
captivated but they did. She stated that she haghance of reporting them to any
authorities, but maybe they had thought that slieéerned more about them and their
activities than she actually had. The applicartedtéhat she put up with her situation for the
sake of her children.

The Tribunal asked the applicant whether her caidmew what had happened to her. The
applicant stated that they didn’t and they thought she had suffered burns by tipping hot
water over herself and she has not told them otlkerw

The Tribunal asked the applicant whether her caridrave an ongoing relationship with
their father. The applicant stated that her daughteloser to her than her son is and her
daughter had figured out that the applicant wakesnfy. She stated that her son had been
closer to his father, and is living with his father

The Tribunal asked the applicant about the incidbiethad described when she was tortured
by having boiling milk tipped over her. The apphtatated that she had been caught out
without her ‘log book’ and that four men took herter home and verbally abused her and
returned some hour later when the applicant wagiganilk to make yoghurt, and they

again abused and threatened her and then two afe¢héheld her down and two others raped
her. The men then tied her hands and feet and gdnoiéng milk over her chest. The
applicant stated that she could not remember gleadept coming to and a doctor was
cutting through her jumper. She stated that theadles one of the men she had identified in
her report. She stated that she was also admiedspain killers. Despite the Tribunal’s
request that she not do so, the applicant raisedH to show the Tribunal the extent of her
scarring.

The applicant then told the Tribunal that she ekethat the same gang of criminals have
harmed her son, who was set upon and beaten siréeg in university town in Bosnia. The
applicant stated that when her son reported thisegolice the police broke his fingers and
because her son is a [musician] they have pretghnawecked his life. The applicant stated
that her son went to the hospital but was not adohibecause he is Hungarian. The Tribunal
asked the applicant who had beaten her son upstatesl that he doesn’t know, but that he
identified a thirty year old Serbian who he hadereseen before. The Tribunal noted that the
applicant had claimed that her son’s hip had beeken in the attack and queried how she
knew this if he had not received medical treatm&he applicants stated that she knew that
her son’s hip was broken because he is having leomélking and that there is a loose bone
that makes a clicking sound when he walks.

The applicant then told the Tribunal that her sas been involved in another violent

incident, when he had been out at a restaurantsaitiie room-mates and was returning home
when two people attacked him and he sustainedaihpay requiring stitches, and talked
about throwing him in the river and made disparggamarks about Hungarians. The
applicant told the Tribunal that her son was leftlie and that he woke up in hospital with

his hand in plaster, and the hospital encourageddireport the matter to the police. The
applicant stated that when her son went to the@adb report the attack the police broke his
fingers on the same hand that was in plaster. ppicant showed the Tribunal a photograph
of her son with his arm in a sling and cuts onhaad.
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The Tribunal asked the applicant whether her satte&ckers had said anything, and the
applicant responded that they had not. The Tribaslkéd her whether the police had said
anything when her son went to report the incid€he applicant stated that when her son had
gone to the police he had been in excruciating paththere was a police incident report
saying that he had misbehaved and had to be mestirdiut did not mention breaking his
fingers. The Tribunal queried whether the applicasdn could have been injured in the
course of an incident at the police station. Thaiapnt agreed that this may be the case but
stated that the police action could not be justifie

The Tribunal noted that the applicant had not neadereference to any incidents of harm to
herself in the ten years preceding her first ¥iustralia in 2009. The applicant stated that
she had been in psychological and ongoing terranguhat period, and that her every move
had been watched. She stated that she cannot seektjpn in Serbia because there is
corruption in the police and in various levels offgrnment, with crime figures operating
under the auspices of the authorities.

The Tribunal asked the applicant what she fearshappen to her if she returns to Serbia.
The applicant stated that she can see optionsigQhat her husband’s associates will
continue to torment her or they will tire of hedakill her.

The Tribunal asked the applicant whether she crltitate to a part of Serbia away from the
criminal elements she fears. The applicant stdtatthere is nowhere in Serbia where she
could hide because of the networks maintained ggrosed crime figures in Serbia and other
parts of Europe.

The Tribunal asked the applicant about her attenopddtain protection from the UNHCR in
Hungary. The applicant’s representative attestdwetattempts to have the UNHCR re-issue
its report in respect of the applicant, and the WUNR*E unwillingness to do so, although the
agency has confirmed in writing that the applicdidtindeed apply for protection in Hungary
and her application was refused. (DIAC file f.102).

The applicant tod the Tribunal that when she depaftustralia after her first visit, she was
scared to return to Serbia so she flew directaogary and applied for protection. She
stated that this was really a temporary soluticth @may of extending her stay in Hungary
beyond ninety days.

The applicant provided the Tribunal with an emeaohf the regional [office] of the
[Association of Vojvodina Hungarians]. The Tribumaked the applicant why she involved
herself with this party which included members Wiaal threatened her with harm. The
applicant stated that when she joined she had ttidbgt by being a member she might be
left alone by her persecutors, and also that sightmneet some decent, honest people who
could effect change, but she became disillusioned.

The Tribunal noted that the applicant’s claims badlved significantly from the time of her
original protection visa application and throughtie course of the review. The applicant’s
representative responded that this had happenedisethe applicant’s experiences have
been horrific, and as her psychiatric report inisashe has suffered from PTSD, and her
original claims represented only ‘the tip of theberg'.

Subsequent to the hearing by letter dated [in] RI@y1 the applicant’s representative
provided a further written submission clarifyingpasts of the applicant’s claims and drawing



the Tribunal's attention to several cases in whighTribunal, differently constituted, had in
the past expressed the view that people exposimgpimn in government institutions may

have a well founded fear of persecution for reasfgoolitical opinion within the meaning of
the Convention.

75. Accompanying the representative’s final submisssoa further statement of the applicant
listing a series of names of members of the comgupap she claims to fear, the corrupt
practices in which they remain involved, and intdiag@that some of them are engaged at
quite a high level in Serbian political institutgyrand in the police force.

Country Information
Government
76. According to Freedom House reports;

“Serbia is an electoral democracy. The presidéetied to a five-year term, plays a
largely ceremonial role. The National Assembly ismé&cameral, 250-seat legislature,
with deputies elected by party list to serve foaatyterms. The prime minister is
elected by the assembly. Both the presidentialpamiamentary elections in 2008
were deemed free and fair by international momtpgroups.

In addition to the main political parties, numercunsaller parties compete for
influence. These include factions representing i@&rlethnic minorities, two of
which belong to the current coalition governmentew Law on Political Parties,
passed in May 2009, increased the number of siggmheeded to form a party to
10,000, or 1,000 for ethnic minority parties.

Serbia has made some progress in reducing corrugitice the ouster of former
president Slobodan Milosevic, but it remains aaeyiconcern. Problem areas include
public procurement, privatization, taxation, cusspind licensing. An official Anti-
Corruption Agency is due to become operationaldh® Serbia was ranked 83 out of
180 countries surveyed in Transparency Internaf®f809 Corruption Perceptions
Index.

The press is generally free and operates witle lggtlvernment interference, although
most media outlets are thought to be aligned wagtsic political parties. In August
2009, the parliament passed a new media law degptesition from press freedom
groups, which objected to its high fines and offrewisions. Investigative journalism
in Serbia remains weak, and businesspeople andrgoeat agencies often try to
influence outlets through advertising purchaselseLiemains a criminal offense
punishable by fines, but not imprisonment. Thereew® reports of the government
restricting access to the internet.

The constitution guarantees freedom of religionicWlis generally respected in
practice. However, increases in ethnic tensiomafi&e the form of religious
intolerance. Critics have complained that the 208& on Churches and Religious
Communities privileges seven “traditional” religppaommunities by giving them
tax-exempt status and forcing other groups to gautlfh cumbersome registration
procedures. Students are required to receive tigiruin one of the seven traditional
faiths or opt for a civic education class. Thereewgo reports that the government
attempted to restrict academic freedom during 2009.



Citizens enjoy freedoms of assembly and associatiowever, in May 2009 the
parliament adopted legislation that bans meetifgeo-Nazi or fascist organizations
and their use of neo-Nazi symbols. A Septemberpgiae parade in Belgrade was
cancelled because the government claimed it coatlduarantee the security of the
participants. Foreign and domestic NGOs are gelgdrak to operate without
government interference, and a new Law on Assaciatclarifying the legal status of
NGOs was adopted in July 2009. The laws and caiistit allow workers to form or
join unions, engage in collective bargaining, amikes. In November 2008, a new
agreement between the government, trade uniongraptbyers’ associations was
signed, but the global economic crisis has prewkntieom being implemented.

Judicial reform has proceeded slowly in recentye@ine Council of Europe’s Venice
Commission has criticized the degree of controlSkebian parliament has over
judges, and in April 2009, two new bodies—the Higidlicial Council and the State
Prosecutorial Council—were created to superviseelbetion and promotion of
judges and prosecutors. While these bodies haoemetl Serbia’s judicial system
somewhat, critics claim there is still too muchmofor political interference,
especially concerning the reappointment proceditre.judicial system suffers from
a large backlog of cases, long delays in filingrfat charges against suspects, and the
failure of legislative institutions to heed judicralings. The new criminal procedure
code adopted in 2006 is scheduled to enter intefat the end of 2010, after being
delayed twice. Prisons are generally considerendet international standards,
although overcrowding, drug abuse, and violencergmoemates remain serious
problems.

Serbian cooperation with the ICTY has improved iigemtly in recent years. All but
two of the tribunal’s 46 Serb indictees have baeested, leaving only former
Bosnian Serb military commander Ratko Mladic aridrener Croatian Serb leader at
large. (the Tribunal notes that this is no longper ¢ase at the time of this
decision).Serbia has also begun to prosecute waesmore vigorously in domestic
courts, as demonstrated by a Belgrade court's M20€I® decision to impose prison
sentences of up to 20 years on 13 Serbs convitt@dnassacre of Croatian civilians
in 1991.

Ethnic minorities have access to media in their tamguages, their own political
parties, and other types of associations. Neverssethey are underrepresented in
government. The country’s main minority groupstaeeBosniaks (Muslim Slavs),
concentrated in the Sandzak region adjacent to &hagfro; an ethnic Albanian
population in the Presevo Valley, adjacent to Kas@nd the Hungarian community
in Vojvodina. Tensions in Kosovo have threatenesipitl into Presevo. In June 2009,
two Serbian police officers were attacked and wewalnd the area. In August, ethnic
Albanian officials initiated an effort to creatéaamal “Presevo Valley district”

within Serbia. In addition, there are concerns albioel spread of extreme forms of
Islam and internal political rivalries in the Saa#lzSerbia is also home to a
significant Romany community, which often facesigoharassment and other forms
of discrimination. In March 2009 the parliament ptdal legislation that would
establish an independent commissioner to protaaigtreligious, and other
vulnerable groups—including sexual minorities—frdiacrimination.

Women make up about 22 percent of the parliamenitfise women currently serve
as cabinet ministers. According to electoral regjoies, women must account for at



least 30 percent of a party’s candidate list. Alitfo women are legally entitled to
equal pay for equal work, traditional attitudeseaftimit their roles in the economy.
Domestic violence remains a serious problem. Tig52@w on the Family
criminalized physical and psychological abuse,itsuimplementation has been
hampered by the reluctance of victims to reporhluse and by prevailing
patriarchal social norms. Some towns in southerbi&éave become transit points
for the trafficking of women from the former Sovlghion to Western Europe for the
purpose of forced prostitution. (Freedom Hobseedom in the World- 2010 Serbia
http://www.freedomhouse.o@ccessed 6 July 2011)

Justice system

77. The United States Department of State Country RegdiSDOS) on Human Rights
Practices — Serbia 201bt{p://www.unhcr/refworld/docreports that during the year the
following human rights problems were reported: ptalsmistreatment of detainees by
police; inefficient and lengthy trials; harassmehjournalists, human rights advocates, and
others critical of the government; limitations eaddom of speech and religion; lack of
durable solutions for large numbers of internalgpthced persons (IDPs); corruption in
legislative, executive, and judicial branches ofggoment including police; government
failure to apprehend the two remaining fugitive wames suspects under indictment of the
International Criminal Tribunal for the former Yuwglavia (ICTY); societal violence against
women and children; societal violence and discration against minorities, particularly
Roma and the lesbian, gay, bisexual, transgend&BT{l) population; and trafficking in
persons.

78. According to USDOS Reports;

“While most police officers were Serbs, the foneeluded Bosniaks (Slavic
Muslims), ethnic Hungarians, ethnic Montenegrinsirall number of ethnic
Albanians, and other minorities. The police forcesouthern Serbia was composed
primarily of Serbs, although there were a small banof ethnic Albanian officers.
There was a widespread belief that impunity wasalpm among police.

The constitution provides for an independent juatigi however, the courts remained
susceptible to corruption and political influenGdservers believed that judicial
reform, particularly the replacement of judges apigal during the Milosevic era,
was essential to eliminate corruption. The coupargsed five reform laws in 2008,
the most controversial of which came into effeatiniyithe year. The new laws
effectively require every judge to be reselectddwang the High Court Council
(HCC) to reappoint the most effective judges. Whilest observers lauded the goals
of the law, the process was widely criticized facK of transparency.

Judges and prosecutors, particularly those handliggnized crime and war crimes,
continued to receive death threats.

f. Arbitrary Interference with Privacy, Family, Hamor Correspondence
The constitution prohibits such actions; howevee, government interfered with

privacy and correspondence. While the law requliedMinistry of Internal Affairs to
obtain a court order before monitoring potentiaininal activity and police to obtain



a warrant before entering property except to s&egms or possessions, police
occasionally failed to respect these laws.

On June 29, parliament adopted the Law on Eleatr@oimmunication. Under the
new law, telecommunications operators are obliga@tain for one year data about
the source and destination of a communication;rmgg, duration, and end of a
communication; type of communication; and termiggdiipment identification and
location of the customer's mobile terminal equipm&his retained data can be
accessed by intelligence agencies without courh@sion. A court order is still
required to access the contents of these commionsaBoth the ombudsman and
the commissioner for information of public importarand personal data protection
opposed the new law.

Most observers believed authorities selectively mooed communications,
eavesdropped on conversations, read mail and e-angiltapped telephones. Human
rights leaders also believed that their commurocstivere monitored.

The law provides criminal penalties for officialrogption; however, the government
did not implement the law effectively, and offidaometimes engaged in corrupt
practices with impunity. There was a widespreadipyderception of government
corruption at all levels. According to World Ban&vgrnance indices and surveys by
the UN Development Program, corruption was a pralle2009.

Rape, including spousal rape, is punishable byultyears in prison. Advocates
believed that only a small percentage of rapemistieported their attacks due to fear
of reprisals from their attackers or humiliationciourt. Few spousal rape victims filed
complaints with authorities. Women's groups beliethet sentences were often too
lenient in practice. Out of 78 cases of rape tdedng the year, 63 resulted in
convictions.

Violence against women was a problem. While higiele of domestic violence were
generally understood to persist, there were nabldistatistics on the extent of the
problem. Research by NGOs concluded that domeistience was widespread; every
second woman suffered from some form of psycholdgimlence, and every third
from physical abuse by a family member. In 92 petroé these cases, the perpetrator
was the victim's husband or partner. The AutonomWomen's Centre reported that
on average 1,000 women per year turned to it f. Aecording to Women against
Violence Network, 24 women (two of them minors) v&illed in the first seven
months of the year and, in almost 80 percent ot#ses, the suspects were the
victim's husband, partner, father, or son.

Domestic violence is punishable by up to 10 yaargtisonment. The law provides
women the right to obtain a restraining order agfaabusers. Such cases were
difficult to prosecute due to the lack of withesaas evidence, and the unwillingness
of witnesses or victims to testify. The few officeyencies dedicated to coping with
family violence had inadequate resources. The NG®neunity played the primary
role in combating violence against women. NGOs aiger shelters for female victims
of violence, and the government continued to previdancial support to safe houses
for victims of family violence throughout the comntThe national broadcasting
service RTS ran a media campaign to prevent doongslence. Osvit, a Nis-based



NGO, operated a Romani-language telephone hothinfemale victims of domestic
violence or abuse.

The private sector considered corruption in theroencial courts to be widespread.
Land transfers often were difficult to concludegdeng many in the private sector to
allege administrative corruption. It was uncleawBver, to what extent these
problems were due to corruption rather than bunmegigdnefficiency.

On January 10, the Anticorruption Agency began ajrey. The agency is an
independent state body that reports to the parh&aed is responsible for
implementing the national anticorruption strategy averseeing issues related to
conflict of interest and financial disclosure. Tdgency replaced the Republic Board
for Resolving Conflicts of Interest and has no peledent enforcement capacity. On
June 11, the agency published asset declaratior@lofjovernment officials;
however, due to the low figures that many leadialitipians reported, there was
widespread public doubt about the accuracy of #wdadations.

One provision of the Anticorruption Agency's mardagquires officials who hold
multiple government positions to decide which ohthese they would perform.
After a prolonged debate, on July 28, the parlianpassed amendments to the
Anticorruption Law that allow officials to hold ntiple, directly elected state
functions for a two-year transition period. The isatruption Agency and the
Council of Europe's Group of States against Coionptpposed the amendments.

On June 1, prosecutors indicted former ministededénce Prvoslav Davinic for
abuse of office in connection with his allegedigreng a contract worth 4.6 billion
dinars ($55.9 million) in 2005, thereby exceediigyduthority. On September 16,
prosecutors indicted Davinic again for abuse ateffor having given a ship worth
4.1 million dinars ($50,000) to the Regional CeriterUnderwater Demining in
Montenegro. Davinic resigned as minister of defanc05 due to his implication in
a scandal involving purchases of body armour.

On June 29, police arrested four doctors, incluéiegad Borojevic, the director of
the Oncology and Radiology Institute in Belgrade] &hree representatives of foreign
pharmaceutical companies in connection with a lbyiseandal. The four doctors
were accused of having received one million eusds3(million) in bribes from the
country's representatives of Roche, PharmaSwisisAattaZeneca in exchange for
ordering the purchase of cytostatic cancer drugs fihe companies. Press also
reported that doctors overprescribed the drugsdeease the amount of drugs
purchased. In November police arrested seven addltsuspects as part of the same
investigation. The new suspects included docto&ré@mska Kamenica, Kragujevac,
Nis, and Belgrade, as well as two additional regméstives of Merck
Pharmaceuticals. The proceedings against all stsspece still in the investigative
phase at the end of the year.

There were reports of authorities' failing to actesponse to detailed reports of
suspected corruption. There were isolated repdtiggh-profile politically motivated
investigations. During the year authorities madeesarrests for corruption and
continued the prosecution of high-profile casesffrevious years.
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There were no reports of developments in the falgveorruption cases: the cases of the 19
persons attached to the army and arrested in Fgtead March 2009 for giving and
receiving bribes and committing fraud related ttaobng state-owned apartments and
medical and social security benefits; the casébseeight persons arrested in February 2009
in Belgrade, Valjevo, and Vrhpolje for corruptiaglated to misappropriation of National
Investment Plan funds; the case of the 35 persocisiding 18 police officers, arrested in
March 2009 in Novi Pazar, Raska, and Kraljevo femg and receiving bribes, smuggling
oil, meat, alcoholic and non-alcoholic beveragesl, @her goods across the border between
the country and Kosovo, and illegal possessionedpons and narcotics; the June 2009 case
of Vesna Stevanovic, a Nis Municipal Departmenistegr, accused of accepting bribes in
exchange for issuing expedited or false citizenghinph, death, and marriage certificates;
and the case of 13 police officers and six custofiicers who were arrested in December
2009 on bribery and abuse of power charges.

Critics of government

There are some reports of critics of the Serbiaregonent, including parties who have
accused the government of corruption, facing harthreats.

Amnesty International reports that some women cagnpay across issues including
war crimes, transitional justice and corruptionénéaced “threats to their lives and
property, media attacks and malicious prosecutiofisie report states that the
authorities failed to protect these wom@amnesty International, 2010Annual
Report Serbia 20128 May) but does not cite individual cases.

Similarly, the UK Home Office issued a guidanceeniot 2008 which cites
“harassment of journalists, human rights workeid @hers critical of the
government” as problem@JK Home Office, 2008Dperational Guidance Note —
Serbig 1 Septembel) A Serbian news website states that the US DepattaieState
also has reported “intimidating and abusing” thes®e groups as being a problem in
Serbia.(‘'Human Rights Respected, Problems Remain’ 2009, 9% website, 26
Februaryhttp://www.b92.net/eng/news/society-
article.php?yyyy=2009&mm=02&dd=26&nav_id=57441Accessed 11 March 2011)

Some reports relating specifically to the treatnmdnournalists were located. In
2010, Serbia reportedly strengthened its proteaifgaurnalists from attacks.
Convictions were reportedly made in high profilsesincluding suspects being
convicted and sentenced to prison for threatenijogigalist from the ‘B92’
publication.(Committee to Protect Journalists, 2011, ‘AttackshenPress 2010 —
Serbia’, 15 February
http://www.unhcr.org/refworld/country,,,,.SRB,,4d%t%28,0.htmF Accessed 11
March 2011) A more dated report discusses the assassinatiskdovanovic,
editor-in-chief of a daily publication which accdsie government of corruption, in
2004.(UK Home Office, 2005Serbia and Montenegro (Including Kosovo) Country
Report April )

It is also noted that International Crisis Groupaks that past attempts to address
corruption amongst Kosovo Serbs in particular ‘edknviting questions about one’s
commitment to Kosovo'(International Crisis Group, 2008erb Integration into
Kosovo: Taking the Plunge. Europe Report No, 2@May, p. 15



http://www.crisisgroup.org/~/media/Files/europe/26€rb_integration_in_kosovo____
taking_the_plunge.ashxAccessed 11 March 20)1

In early 2010, tens of thousands of anti-governnpeoitesters attended a rally
addressed by Progressive Party leader Tomislaviidikdlikolic is quoted as
accusing the incumbent government of corruptionngduthe rally. Police reportedly
subsequently detained approximately 20 footbals f&ho were chanting anti-
government slogan§Serbia’s pro-West government hit by protests’ 202BC
News 5 February -http://www.cbc.ca/news/world/story/2011/02/05/sarbi
protests.htmi- Accessed 11 March 20)1however whether these slogans were
specifically regarding corruption is not reported.

There is limited recent information regarding thlxéeat of organised crime infiltration
of the Serbian government. In 2008 the UK Homedeffssued a guidance note
which stated that Serbia was facing a “seriousatifrem organised crime.” The note
continues, stating that “[c]riminals have exploited vacuum, created by the
conflicts of the 1990s and the isolation due ternnational sanctions, to establish
lucrative networks, which reach far into governmamd have slowed social and
economic developmenUK Home Office 2008 perational Guidance Note — Serbia
1 September

According to the 2010 Organised Crime and CorrupReporting Project report on
corruption in Serbia, law enforcement officialsieianost of the largest drug groups
in Serbia could not operate without help from irside governmeng.Serbian
Tactics Change In Fight Against Corruption’ 2010g&hised Crime and Corruption
Reporting Project website, 8 July
http://www.reportingproject.net/occrp/index.php/@teh/cc-watch-briefs/725-
serbian-tactics-change-in-fight-against-corrupttoAccessed 10 March 20} 1n
2005, Milorad Ulemek, former head of the policefse8ial Operations Unit went to
trial amid allegations that in 2003 he organisexldbath of then Serbian Prime
Minister Zoran Djindjic. The defence, however, viigsng to show that Djindjic
maintained a suspiciously close relationship witlanised crime gang, the Zemun
Clan.("On Trial — A lively start for a new organised-cencourt’ 2005;The
Economist19 Mayhttp://www.economist.com/node/39924367story _id=3KB&H2-
Accessed 11 March 20)UJlemek was convicted of Djindjic’s murder in 20@nd
sentenced to 40 years in gaol, along with a nuraberembers of the Zemun Clan.
(‘Djindjic’s killers convicted, sentenced after 21year trial’ 2007, Southeast
European Times website, 24 May
http://www.setimes.com/cocoon/setimes/xhtml/en_@&tires/setimes/features/2007
/05/24/feature-0% Accessed 11 March 2011

Historically, according to a paper written for theropean Stability Initiative in 2008,
the Milosevic regime was not only aggressive, unagatic and corrupt, but was in
essence “a criminal regime, whose security secas deeply involved not just in war
crimes, but also in classic forms of organised erigrug trafficking, extortion,
kidnappings and targeted assassinatioffgiastasijevic, D. 2008 What's Wrong with
Serbia? European Stability Initiative website, 3arth
http://www.esiweb.org/index.php?lang=en&id=310

81. According to a Reuters news report; in 2010, stateirity officials who did not want to be
names have said of organised crime figures in 8grbi
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"We believe these groups laundered as much asiltine leuros through murky
privatisation deals and purchases of property sh®,"

Serbia's ex-communist authorities in the 1990sedrgjose ties with organised crime
rings and used them for ethnic cleansing and cktimeoperations during the wars in
Bosnia, Croatia and Kosovo.

Dozens died in gangland-style shootouts in Sentabitg then federal partner
Montenegro, including ministers, prominent offisiaindustrialists and key
underworld figures.

Following President Slobodan Milosevic's overthiov2000, Serbian authorities
tried to stamp out organised crime. In retaliatidisgruntled secret service officers
and criminals in 2003 assassinated the then Primestdr Zoran Djindijic.

In a recent speech Tadic warned that Serbia's eribgplepended on the
determination of authorities to crack down on ofged crime, which he described as
a key security threat to the nation of 7.3 milliojwww.reuters.com/article/2010/0).

According to an address by the Serbian Presiddhiet®arliamentary Assembly on 26
January 2011;

“Organised crime groups are using the Balkans derany point” to corrupt, subvert
and pervert Europe, Serbia’s President Boris dadirned the Parliamentary
Assembly today. The president said that EuropeSsertia are “confronted by a
profound threat to our democracies.” He underlitirmdcommitment of his country’s
security forces to rooting out the global crimeugrs which are “as fatal as cancer”
and “alarming” for their size, sophistication arthptability. “Serbia will stay the
course until the war against organised crime is,iMBresident Tadic declared.”
(http://www.humanrightseurope.org/2011/01/boris-taglirope-must-take-action-
against-organised-crime

According to the US Department of State Bureauipfdnatic SecuritySerbia 2011 Crime

and Safety Repodrganized crime and the associated violence andmtion it creates remain
a concern in Serbia. According to the report S&lsacurity forces’ recent successes in
combating drug trafficking have increased violedrected at competing factions and
internal suspicions within criminal organizatioii$ie risk of collateral damage inflicted upon
the general population by attacks between rival besof organized crime is possible and
could occur in all parts of the city and especiallpopular business and restaurant areas.
The favoured attack by rival organizations is taelwomb, specifically targeting an
individual’'s vehicle. Following the assassinatidrSerbia’s Prime Minister in the spring of
2003 by a criminal group, the Serbian Governmamtd¢aed a crackdown on organized
crime. Starting in 2008, the Government passedoagdn implementing new legislation to
strengthen the tools available to law enforcemadt@osecutors to combat organized crime.
(https://lwww.osac.gov/Pages/ContentRe)port

Hungarians in Serbia

According to the European Commission against Raaisdthintolerance (ECRI), as of 2008
there was a climate of hostility in Serbia agametional or ethnic minorities, including
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Hungarians(European Commission against Racism and Intolera®@8,Report on Serbia
29 April, p.20http://hudoc.ecri.coe.int/ XMLECcr/ENGLISH/Cycle_ @8 CbC_eng/SCG-
CbC-I11-2008-25-ENG.pdf Accessed 11 August 201Dhe United States Department of
State (USDOS) reported that although not widesprbgae “continued to be physical attacks
and incidents of vandalism against minorities inWsdina, including ethnic Hungarians”
throughout 200US Department of State 2010puntry Reports on Human Rights
Practices 2009 — Serhid 1 March, Section HIn March 2009, unidentified individuals
speaking Serbian attacked an ethnic Hungarian mb®o, while separately, 15 youths
attacked another Hungarian in Temerin. In May 2@08i-Hungarian graffiti was painted on
a billboard in Backa TopoldUS Department of State 2010puntry Reports on Human
Rights Practices 2009 — Serbibl March, Section)6

Many Serbs displaced from their homes as a resulbstilities in Kosovo, Croatia and
Bosnia, were resettled in Vojvodina, and have o#éopted radical and violent attitudes
towards the ethnic Hungarian minority in the afRaving gangs of youths reportedly “beat
up young Hungarians if they hear them talking im skreets” Some Serbs believed that since
it was acceptable for Albanians to drive Serbsfiauh Kosovo, then Serbs should have the
right to drive Hungarians and other minorities fr¥imjvodina. (Horvath, J. 2008, ‘New

Hope for Vojvodina?’, 7 February, Telepolis Online,
http://www.heise.de/tp/r4/artikel/27/27229/1.htrai#Accessed 16 November 2010

According to reporting from 2005, violent attackgmenst Serbs in Kosovo triggered revenge
attacks on non-Serbs in Vojvodina. Slogans suctesgh to Hungarians’ and ‘Hungarians
go to Hungary’ were reportedly seen on walls in yneojvodina towns, and a Catholic
cemetery on the border with Hungary was desecrated.Hungarians in Temerin were also
assaulted(Briza, J. 2005, ‘Vojvodina Hit by Wave of EthnictAtks’, Institute for War and
Peace Reporting website, 21 Februatip://iwpr.net/report-news/vojvodina-hit-wave-
ethnic-attacks- Accessed 16 November 20jLAccording toAssociated Pressn August
2005, a hand grenade exploded in front of the hotigesenior ethnic Hungarian leader in
Subotica, causing slight damage but no injurfétand grenade hurled at ethnic Hungarian
leader’s house in Serbian province, no injurie92MHighBeam Research website, source:
Associated Pres80 Augusittp://www.highbeam.com/doc/1P1-112631657.hml
Accessed 10 March 2011

In 2005, Human Rights Watch stated attacks on etHaongarians and Croats were widely
reported, and while there was no evidence of statdvement in the violence,
representatives of these groups accused the Seytwannment of “failing to acknowledge
the seriousness of the incidents, take actiondgwgnt such violence, or properly punish the
perpetrators.(Human Rights Watch 2009)angerous Indifference: Violence against
Minorities in Serbia, October, Vol 17, No 7(D), p.Lin December 2004, a group of four or
five Serbs allegedly beat a Hungarian at a par§uhotica. According to an eyewitness, the
police were slow to intervene, and then allowedabsailants to leav@duman Rights Watch
2005, Dangerous Indifference: Violence against MinoritiesSerbia; October, Vol 17, No

7(D), p-43

In September 2004, the Hungarian government sdogigk the European Union (EU) to
help end ethnic violence against the Hungarian ntiynm Vojvodina. The Serbian Prime
Minister acknowledged there had been incidentsdbsatribed them as isolated. According
to the leader of the Council of Vojvodina Hungasaimter-ethnic intolerance was being
downplayed, as while the most extreme cases invglghysical attacks received attention,
cases of psychological and verbal abuse were miseussed('Hungary Seeks EU
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Resolution on Ethnic Violence in Vojvodina’ 200& Bmes website, 9 September
http://www.setimes.com/cocoon/setimes/xhtml/en_@&tires/setimes/features/2004/09/09/f
eature-01 Accessed 10 March 2011

Human Rights Watch has seen no recent evidendatefiavolvement in violence against
ethnic minorities(Human Rights Watch 2009)angerous Indifference: Violence against
Minorities in Serbia October, Vol 17, No 7(D), pJAccording to ECRI, racist acts
committed against national or ethnic minoritiesty Serbian majority are usually
committed by young people who fled to the regiothim wake of the conflicts that occurred
in the former Yugoslavia in the 199@European Commission against Racism and
Intolerance 2008Report on Serbia29 April, p.29

http://hudoc.ecri.coe.int/ XMLECcr/ENGLISH/Cycle_ @3 CbC_eng/SCG-ChC-111-2008-
25-ENG.pdf— Accessed 11 August 2010

According to ECRI, the Serbian constitution, addptg referendum on 29 October 2006,
contains provisions establishing the principles@dality and non-discrimination and
protecting the rights of national minoritigEuropean Commission against Racism and
Intolerance 2008Report on Serbia29 April, p.8

http://hudoc.ecri.coe.int/ XMLECcr/ENGLISH/Cycle_ @3 CbC_eng/SCG-ChC-111-2008-
25-ENG.pdf— Accessed 11 August 2010

In June 2006, the Office for Human and MinorityRis was established to perform tasks
relating to “the protection and promotion of hunaard minority rights, to participating in the
drafting of legislation on the subject, to monitmyithe compatibility of this legislation with
international standards, to the status of minariéied the exercise of their right§European
Commission against Racism and Intolerance 2B@port on Serbiag29 April, p.13
http://hudoc.ecri.coe.int/ XMLECcr/ENGLISH/Cycle @8 CbC_eng/SCG-CbC-111-2008-
25-ENG.pdf— Accessed 11 August 201 2007, the Special Representative of the
Secretary General of the United Nations notedttiebffice “did not appear to have the
necessary powers and resources to play a leadmgrprotecting human rights and to
support the work of NGOs and civil society in tarea.”(European Commission against
Racism and Intolerance 20@8eport on Serbia29 April, p.14
http://hudoc.ecri.coe.int/ XMLECcr/ENGLISH/Cycle @8 CbC_eng/SCG-CbhC-111-2008-
25-ENG.pdf— Accessed 11 August 2010

Human Rights Watch stated that government officialparticular the police, have often
denied ethnic motivations behind acts of violeran before any meaningful investigations
into incidents were completeA.number of minority victims of ethnically motivaterimes
have expressed frustration with the indifferenttieam from police when making reports
about incidents. Human Rights Watch believes atlega of police anti-minority bias may

be explained by the police force historically beankey institution of the ultra-nationalistic
government of former Serbian president Slobodamaévic.(Human Rights Watch 2005,
‘Dangerous Indifference: Violence against MinoritiesSerbia, October, Vol 17, No 7(D),
p.44) There are also claims that Serbian officials Haued to adequately condemn acts of
ethnic violence by Serb ultra-nationalists, oraket steps to decrease tensions among ethnic
communities(Human Rights Watch 2009)angerous Indifference: Violence against
Minorities in Serbia October, Vol 17, No 7(D), p.46

In October 2007, a planned Serbian far-right grdemonstration in Novi Sad was banned,
reportedly only after several objections from nadilband international organisations. Despite
the ban, ultra-nationalists attacked an anti-rat@sbhonstration that day, allegedly
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hospitalising some of the participants. Organiséthe anti-racist demonstration
subsequently issued a statement claiming the pb&denot protected therfEuropean
Commission against Racism and Intolerance 2B@gort on Serbia29 April, p.20
http://hudoc.ecri.coe.int/ XMLECcr/ENGLISH/Cycle @8 CbC_eng/SCG-CbC-111-2008-
25-ENG.pdf— Accessed 11 August 2010

FINDINGS AND REASONS

The applicant travelled to Australia on a validi$a&n passport and states that she is a
national of Serbia. She has provided evidence ofifeein Serbia. The Tribunal finds that the
applicant is a national of Serbia and therefordlerpurposes of the Convention the Tribunal
has assessed her claims against Serbia as herycotinationality.

In determining whether an applicant is entitleghtotection in Australia, the Tribunal must
first make findings on the claims the applicant hmegle. This may involve an assessment of
the applicant’s credibility. In assessing credtijlit is important to be sensitive to the
difficulties often faced by asylum seekers. Thedfiéof the doubt should be given to asylum
seekers who are generally credible but unablelistantiate all of their claims. That said, the
Tribunal is not required to accept uncritically amyall allegations made by the applicant. In
addition, the Tribunal is not required to have téhg evidence available to it before it can
find that a particular factual assertion by an mapit has not been made out. Moreover the
Tribunal is not obliged to accept claims that a@nsistent with the independent evidence
regarding the situation in the applicant’s coumtiyationality. Se&kandhawa v MILGEA
(1994) 52 FCR 437 at 451, per Beaumor&elvaduri v MIEA & Ano(1994) 34 ALD 347 at
348 per Heerey J artbpalapillai v MIMA (1998) 86 FCR 547. If the Tribunal makes an
adverse finding in relation to a material claim mdy an applicant, but is unable to make a
finding with confidence, it must proceed to asgassclaim on the basis that the claim might
possibly be true.

The Tribunal has considered the applicant’s clamfgear persecution in Serbia for the
reasons submitted, which are that she faces péisedar reason of actual or imputed
political opinion, and for reason of her Hungar&hnicity.

The applicant’s claims are based on the Convemionnds of political opinion and race.
Essentially, the applicant claims to have beentipally opposed to the corruption within the
Serbian authorities dating back to a period inli®@0’s when Slobodan Milosevic was
Serbian President. She claims that as a resulrdfilisband’s criminal and political
associations, the applicant learnt of extensiveupdrand criminal activities engaged in by
her husband’s associates. She claims that shep#dno expose this corruption and was
brutalised by the police as a result. She clairasthe has been a victim of ongoing
persecution as means of silencing and controllgrg 8he fears facing serious harm if she
were to return to Serbia. She also claims to haperenced discrimination and harassment
for reason of her Hungarian ethnicity.

The Tribunal found the applicant to be a largeBddole witness, particularly in regard to
past events in Serbia. Her account of her expeggehas been consistent throughout the
course of the review and is consistent with coumtfgrmation before the Tribunal, including
the extensive history of corruption and organisaéahe in the former Yugoslavia and the
failure of the Serbian authorities to protect henf harm associated with her unwilling
association with organised crime in Serbia.



99. Based on the applicant’s evidence at the Tribbeating, and with reference to the
psychologist report provided the Tribunal accep& the applicant is genuinely, albeit
subjectively, extremely fearful of returning to Biex This is supported by the applicant’s
past attempts to avoid returning to that country @msuccessfully) seeking protection in
Hungary. However it is established law that a “Wellnded fear” involves both a subjective
and objective element, and requires an objectiaenéxation of the facts to determine
whether the fear is justifie€Cphan v MIEA(1989) 169 CLR.).

100. As a result of hearing the applicant’s oral evideathearing the Tribunal has formed the
view that some aspects of the applicant’s writiédmnsissions were exaggerated to enhance
her claims. For instance she claimed that she wrasd to maintain a log book recording all
of her movements and which was regularly checkethéyserbian authorities. Although the
Tribunal accepts as credible the applicant’s claimas her activities were monitored, the
Tribunal finds her evidence that she maintaineolgablook which she carried at all times to
be implausible and inconsistent with the applicaevidence regarding her [work] and her
travel to and from Subotica where her two childnesre studying.

101. The applicant also claimed that her son was atthake harmed by the same ‘gang of
criminals’ who have persecuted the applicant aatlliis being attacked was linked to her
own circumstances. However when questioned by thifial, the applicant acknowledged
that her son’s attackers were not identified, dnad he was attacked when returning from a
social event in the university town where he stddiéhe applicant’s oral evidence about
these matters was vague, inconsistent in someatssped lacking in detail. However, in
considering the applicant’s claims as a whole,Tthieunal has given limited weight to these
particular aspects of her evidence as they do etwact from her evidence in respect to her
central claims.

102. The applicant claims to fear harm from a long stagndriminal network of individuals who
have persecuted her in the past and who will haniflshe returns to Serbia. She fears that
they may kill her. She claims that these individuzdn operate with impunity for reason of
the involvement of corrupt elements in the polioecé. The applicant has identified a
number of participants in this group, includingiodfs in the Serbian police force and
political party officials.

103. The Tribunal has carefully considered the applisasubmissions about the group. The
Tribunal has also considered the finding of theedate that the harm the applicant fears is
not based on Convention grounds, but because afdtalled knowledge of the activities of a
criminal network.

104. The Tribunal accepts the applicant’s claims thatlsis been threatened, abused and raped in
Serbia. Her experience accords with country infaiomaset out above, about the rampant
nature of organized crime in the former Yugoslaaiad the corruption in the ranks of the
Serbian police. Relevantly, the information suggéisat the bombing of vehicles was a
means that was utilized to threaten or frightetiasriof the regime. The Tribunal accepts that
the applicant was opposed to the activities ofpeesecutors and that she attempted to report
their activities to the authorities in the past] &m criticize the corruption of the Serbian
police and government authorities which enabledcthreinal activities of her persecutors to
flourish.

105. The Tribunal accepts that the attacks on the agpivere systematic over the years and that
she was specifically targeted. The Tribunal alszepts her claims that he was too frightened
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and unable to ask police for help because of patieelvement in her past abuse and the
apparent participation of certain police officialghe criminal activities at the center of the
applicant’s claims. Country information supporte #pplicant’s contention that there was
and is corruption in legislative, executive, andigial branches of Serbian government
including police, and that the police force is cptr(USDOS Reports above)

The Tribunal accepts that a criminal network intlated, threatened and abused the applicant
over a long period of time and that this persecutibthe applicant commenced in around
1994 when the applicant attempted to report theioal dealings of the group to the
authorities. The Tribunal accepts that the apptiéears this group were she to return to
Serbia in the reasonably foreseeable future andhbee is a real chance of serious harm
against her if she were to return to Serbia. Thieuhal accepts that the persecution involves
systematic and discriminatory conduct against hénat he has been specifically targeted in

a non-random way by the perpetrators.

Based on the evidence before it the Tribunal asciatt the applicant has experienced
serious harm in Serbia within the meaning of AetitA(2) of the Convention as qualified by
s.91R of the Migration Act, and that the harm haduded threats to her life and liberty, rape
and other significant physical ill treatment. Th@btinal also accepts, based on the
applicant’s evidence and with careful regard todbentry information set out above that she
fears that she will experience ongoing harm if gterns to Serbia in the future, and that her
fear is well founded.

However an applicant for refugee status who hasbbéshed a fear of persecution must also
show that the persecution which he or she fedts isne or more of the reasons enumerated
in Article 1A(2) of the Convention, and moreoveatio satisfy Article 1A(2) as qualified by
s.91R(1)(a) of the Migration Act a Convention reastust constitute the essential and
significant reason or reasons for the persecution.

Because the Tribunal accepts that the applicana lvesdl founded fear of serious harm if she
returns to Serbia, the issue before the Tribunahisther her fear amounts to a well founded
fear of persecution for a Convention reason.

Justice Kirby observed i@hen Shi Hai v MIMA2000) 201 CLR 293 that the phrase “for
reasons of” in the Convention definition obvioustyports certain notions of causati@hen
Shi Hai v MIMA(2000) 201 CLR 293 at [67]and that the meaning of any statutory notion
of causation depends upon the precise context ichvthe issue is presented. He noted for
example that in the field of torts, the “but foést, formerly favoured by the common law,
needs to be tempered by “the infusion of policystderations”(Chen Shi Hai v MIMA
(2000) 201 CLR 293 at [68], referring kbarch v Stramare Pty Lt(1991) 171 CLR 506 at
515-5179 However:

In the context of the expression “for reasons pfthe Convention, it is neither practicable
nor desirable to attempt to formulate “rules” orifygiples” which can be substituted for the
Convention language. In the end it is necessarthiadecision-maker to return to the broad
expression of the Convention, avoiding the siramgsaf those who would offer suggested
verbal equivalents. The decision-maker must eveltret postulated connexion between the
asserted fear of persecution and the ground swegjesgive rise to that fear. The decision-
maker must keep in mind the broad policy of the v@orion and the inescapable fact that he
or she is obliged to perform a task of classifmat{Chen Shi Hai v MIMA2000) 201 CLR
293 at [68]-[69], per Kirby J.
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Courts in other cases have commented on the redevarotherwise of common law tests of
causation. IrDkere v MIMA((1998) 87 FCR 112for example, Branson J referred to the
common law test discussedMuarch v Stramare Pty Ltd, (1991) 171 CLR 506 at 51)5.
concluding that the ordinary meaning of Article 2(considered in the light of the context,
object and purpose of the Conventiowjtes the identification of the “true reason” e
persecution which is feared, by the applicatioficommon sense to the facts of each case”.
((1998) 87 FCR 112 at 117-8. See also, for exangj@esten v MIMA1999) 169 ALR 167,
Peiris v MIMA(1999) 58 ALD 413Hellman v MIMA(2000) 175 ALR 149MIMA v Khawar
& Ors (2000) 101 FCR 501, arpplicant N 403 of 2000 v MIMR000] FCA 1088 (Hill J,
23 August 2000).

The weight of authority supports the view that éhisrno precise test for causation; it remains
for the Tribunal to determine whether there islawant causal connection between the harm
feared by an applicant and a ground in the Coneengiven the specific circumstances of
each case. In performing this task, the Tribunalkhfocus on the words of the Convention
definition (Chen Shi Hai v MIMA2000) 201 CLR 293 per Kirby J at [6@ersten v MIMA
[2000] FCA 855 (Hill, Mathews & Lindgren JJ, 5 J@@00) at [23). and preferably use the
language of the Convention itsgNVAAJ v MIMIA[2002] FCAFC 409 (Wilcox, RD

Nicholson and Downes JJ, 12 December 2002) at J24].

Although there is no precise test for causatiothécontext of the Convention definition, it
is nevertheless clear that in Australian law, theape “for reasons of” involves consideration
of the motivation and perception of the persecator/

There is an abundance of authority for the propmsihat persecution involves an element of
motivation for the infliction of harm. IRam v MIEA & AnoBurchett J said:

Persecution involves the infliction of harm, buiniiplies something more: an element
of an attitude on the part of those who persectiieiwieads to the infliction of harm,
or an element of motivation (however twisted) tog infliction of harm. People are
persecuted for something perceived about thentdowied to them by their
persecutors. ... Consistently with the use of tbhedwpersecuted”, the motivation
envisaged by the definition (apart from race, iehg nationality and political

opinion) is “membership of a particular social gbu. The link between the key
word “persecuted” and the phrase descriptive opthstion of the refugee,
“membership of a particular social group”, is paed by the words “for reasons of” -
the membership of the social group must provide¢iason. There is thus a common
thread which links the expressions “persecuted; féasons of”, and “membership
of a particular social group” That common thread motivation which is implicit in
the very idea of persecution, is expressed in kinage “for reasons of”, and fastens
upon the victim's membership of a particular sograup. He is persecuted because
he belongs to that grouf{1995) 57 FCR 565 at 568. ApprovedApplicant A &

Anor v MIEA & Anor(1997) 190 CLR 225 at 284.

That case concerned membership of a particulaakgup. However, as was pointed out in
Chen Shi Hai v MIMAthe thread to which Burchett J referred linksr§aeuted”, “for

reasons of” and each of the grounds specifiedard#finition, namely, “race, religion,
nationality, membership of a particular social graw political opinion”.(Chen Shi Hai v
MIMA (2000) 201 CLR 293 at [12] and [2}4].
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In Applicant A & Anor v MIEA & AngrGummow J citedRamwith approval and added that
the phrase “for reasons of” serves to identifyrtiwivation for the infliction of the

persecution and the objectives sought to be attdigat. The reason for the persecution must
be found in the singling out of one or more of fat&ributes, namely race, religion,
nationality, membership of a particular social grau political opinion( Applicant A &

Anor v MIEA & Anor(1997) 190 CLR 225 at 284, per Gummowd.MIMA v Haji Ibrahim
McHugh J similarly emphasised that the Conventexuires the Tribunal to ascertain the
motivation for the allegedly persecutory conductalitan applicant for refugee status fears.
((2000) 204 CLR 1 at [102)].

After careful consideration of the applicant’s eande the Tribunal is not satisfied that the
persecution of the applicant in the past, and #regzution that she fears in the future is
persecution for reason of the Convention groundshwshe has identified as her political
opinion or her race, or for any other Conventicasm. Rather the Tribunal finds that she has
been harmed by members of a criminal network ibi@dor reason that the applicant is
aware of their crimes and has tried in the pas¢port their criminal activities to the Serbian
authorities. The harm which she fears in the fuisitearm from the same non State actors for
the same reasons, which have been exacerbated biely perception on the part of her
persecutors that the applicant may have identtheth in the process of seeking protection
outside Serbia.

Harm from non-state agents may amount to persectdioa Convention reason if the
motivation of the non-State actors is Conventidategl, and the State is unable to provide
adequate protection against the harm. Where #tte &tcomplicit in the sense that it
encourages, condones or tolerates the harm, thelatof the State is consistent with the
possibility that there is persecutidiiMA v Respondents S152/20@®804) 222 CLR 1, per
Gleeson CJ, Hayne and Heydon JJ, at [23]. Wher&tate is willing but not able to provide
protection, the fact that the authorities, inclygihe police, and the courts, may not be able
to provide an assurance of safety, so as to remoy@easonable basis for fear, does not
justify an unwillingness to seek their protectidfiMA v Respondents S152/20@804) 222
CLR 1, per Gleeson CJ, Hayne and Heydon JJ, atli28lich cases, a person will not be a
victim of persecution, unless it is concluded ttha government would not or could not
provide citizens in the position of the person wiita level of protection which they were
entitled to expect according to international stadd:MIMA v Respondents S152/2003
(2004) 222 CLR 1, per Gleeson CJ, Hayne and Heydpat [29]. Harm from non-State
actors which is not motivated by a Convention reasay also amount to persecution for a
Convention reason if the protection of the Statgitheld or denied for a Convention
reason.

Because the relevant Convention nexus can beisdtlsy either the discriminatory
motivation of the perpetrators of the harm or tleeiminatory failure of state protection, in
circumstances where the immediate harm appea@vitio Convention nexus, then
depending on the evidence, it may be necessamnsider whether there is a discriminatory
failure of state protection attributable to a Cami@n reason. For example, MiIMA v
Khawar & Ors((2002) 210 CLR 1) the applicant claimed to have been subjected to
domestic violence and denied state protection lscahe was a woman. Although the
judgments differed in their characterisations @f televant persecutioVIMA v Khawar &
Ors (2002) 210 CLR 1 at [30] per Gleeson CJ, at [1d83]Kirby J, and at [85] McHugh &
Gummow JJ) the majority(Gleeson CJ and McHugh, Gummow & KirbyJJ; Callinan J
dissenting) found that such circumstances could come withenGbnvention even though
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the harm by the private individuals was unrelatethe Convention. If the persecution was
characterised as a combination of serious harnrikgte individuals and a failure by the
state to provide protection against such harmCitv@vention nexus requirement could be
satisfied by the motivation @itherthe private individuals or the staf@002) 210 CLR 1 at
[31] per Gleeson CJ, and at [120] per Kirby f.the persecution was characterised as the
failure of the state to provide protection agamst Convention related domestic violence,
then the reason for the inactivity of the state lmesone or more of the Convention grounds.
(MIMA v Khawar & Ors(2002) 210 CLR 1 at [84] and [87], per McHugh &r@mow JJ)

There is country information before the Tribunaliethsuggests that the applicant may not
be afforded protection from the harm that she féaise returns to Serbia for reason that she
is a critic of the Serbian government who has lméspoken in her attempts to report
corruption within government authorities includiting police. The applicant claims that the
police would not help her as they have connectwitis the individuals who have targeted
her. She claims to have been targeted by this gsmge around 1994. She claims they have
abused her verbally and physically, culminatingpiriure and rape, and have threatened to
kill her. She also claimed in her evidence thatgbkce have harmed her in the past and will
harm her in the future. When asked about this atihg, the applicant gave evidence that
positions in the police continued to be held byvitlials who had been there since the
Milosevic regime and who are involved in corruption

The Tribunal has considered whether critics ofSbebian government might constitute a
particular social group within the meaning of then€ention.

Applicant A’s caseemains the leading judgment on particular sagiaup. After reviewing
statements made in that case, Gleeson CJ, GumnWidoy JJ in the joint judgment in
Applicant S v MIMAsummarised the determination of whether a grolig fiathin the
Article 1A(2) definition of “particular social grgi in this way:

First, the group must be identifiable by a chanastie or attribute common to all
members of the group. Secondly, the characteostattribute common to all
members of the group cannot be the shared feagrsépution. Thirdly, the
possession of that characteristic or attribute rdissinguish the group from society at
large. Borrowing the language of Dawson Applicant A a group that fulfils the

first two propositions, but not the third, is megreal “social group” and not a
“particular social group”. As this Court has remetly emphasised, identifying
accurately the “particular social group” allegediial for the accurate application of
the applicable law to the case in ha&pplicant S v MIMA2004) 217 CLR 387 at
[36] per Gleeson CJ, Gummow & Kirby JJ.

In STXB v MIMIA(2004) 139 FCR 1, Selway J at [25] to [27] in ddesng this test stated
that there is one clear difference and anotherilplesgifference to the test identified by the
Full Court of the Federal Court MIMA v Zamora(1998) 85 FCR 458. The clear difference
relates to the third proposition in both tests padains to the High Court rejecting that
aspect of the third proposition stated by the Ealurt, that society must recognise that the
group is ‘set apart’ The possible difference betwtne tests pertains to the use by the High
Court of the word ‘distinguish’ whilst the Full Cdwsed the words ‘set apart’. However
after considering a hypothetical example of ‘leihded persons’ in Australia, his Honour
concluded that the High Court used the word ‘dgtish’ in the same sense in which the Full
Court used the word ‘set apart'.



125. Justice McHugh i\pplicant Ssummarised the issue in broadly similar terms:

To qualify as a particular social group, it is eglbuhat objectively there is an
identifiable group of persons with a social preseimca country, set apart from other
members of that society, and united by a commonrackexistic, attribute, activity,
belief, interest, goal, aim or principl@pplicant S v MIMA2004) 217 CLR 387 at
[69] per McHugh J.

126. Applicant Salso establishes that there is no requirementetagnition or perceptiowithin
the relevant societthat a collection of individuals is a group theset apart from the rest of
the community(That is, the third&zamoracriterion. INMIMA v Zamora(1998) 85 FCR 458
the Full Federal Court stated at 464 tApplicant A’s casevas authority for the proposition
that“[tjo determine that a particular social group exs the putative group must be shown
to have the following features. First, there mussbme characteristic other than
persecution or the fear of persecution that unitescollection of individuals; persecution or
fear of it cannot be a defining feature of the gro8econd, that characteristic must set the
group apart, as a social group, from the rest & dommunity. Third, there must be
recognition within the society that the collectioinindividuals is a group that is set apart
from the rest of the community-fowever the High Court held that the third of #hes
propositions was incorrect. A number of Court diecis have required the thidhmora
criterion to be satisfied. See for examBMA v Applicant Z(2001) 116 FCR 36 (Sackville,
Kiefel & Hely JJ, 19 December 2001) at 40, (“abtelied Afghan men”)MIMA v Applicant
M [2002] FCAFC 253 (Whitlam, North & Stone JJ, 23gAst 2003) at [21], (conscientious
objectors in AfghanistanMIMIA v VFAY[2003] FCAFC 191 (French, Sackville & Hely JJ,
22 August 2003) at [100], (unaccompanied childreAfighanistan)SGGB & SGHB v
MIMIA [2002] FMCA 367 (Barnes FM, 1 May 2003) at [3@gninist women in
Afghanistan) VBAL v MIMIA[2003] FMCA 120 (Hartnett FM, 7 April 2003) at [B® [31],
(“informants against the LTTE"YVAM” v MIMIA [2002] FCAFC 125 (Black CJ,
Drummond & Kenny JJ, 10 May 2002) at [12] to [1#&x-policemen targeted for giving
information about a gangster in Malaysia). In lighthe High Court’s reasoning ipplicant
S v MIMA(2004) 217 CLR 387 the reliance on the ttdaimoraprinciple is no longer good
law.)

127. The Tribunal considers critics of the Serbian goweznt to be an identifiable group of
persons with a social presence in a country, sat #fflom other members of that society, and
united by a common characteristic, attribute, @gtivelief, interest, goal, aim or principle.
The Tribunal therefore finds that the group compgscritics of the Serbian government
satisfies each of the limbs set outpplicant Ssuch as to constitute a particular social group
for the purposes of the Convention. The Tribunsb @ccepts on the evidence before it that
the applicant has a political opinion opposed odbrruption of the Serbian government.

128. Because the Tribunal has found that the applicabeing targeted by a criminal gang for a
non-Convention reason, a key question before thmifial is whether the applicant would be
discriminatorily withheld state protection for am@®@ntion reason such as to import the
Convention nexus in circumstances where it wouldotioerwise be present. It therefore
remains for the Tribunal to consider whether wheethere is a discriminatory failure of state
protection attributable to the Convention grounfithe applicant's membership of the
particular social group of critics of the Serbiavgrnment, or in the alternative a
discriminatory failure of state protection attrigbte to her political opinion.
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As noted above it has been recognised that thesklio regime in Serbia was not only
aggressive, undemocratic and corrupt, but wassares “a criminal regime, whose security
sector was deeply involved not just in war crines, also in classic forms of organised
crime: drug trafficking, extortion, kidnappings atatgeted assassinationgAnastasijevic,

D. 2008 cited above). Numerous sources furthecatdithat organized crime and the
associated violence and corruption it creates nema&ioncern in Serbia (USDOS Report
2011 cited above).

Although not widespread there are nevertheless soment reports that critics of the
Serbian government, including parties who have satihe government of corruption, face
harm or threats in Serbia. Amnesty International tregorted in 2010 that women
campaigning across issues including war crimessitianal justice and corruption have
faced “threats to their lives and property, mediacks and malicious prosecutions” and that
that the authorities failed to protect these wong&mnesty International, 2010nnual
Report Serbia 201@Gbove) and both the UK Home Office and the USdbimpent of State
have identified the intimidation and abuse of jalists, human rights workers and others
critical of the government” in SerbilUK Home Office, 20080perational Guidance Note
and USDOS Reports cited above).

There is ongoing albeit limited speculation regagdihe extent of organised crime
infiltration of the Serbian government. In 2008 th€ Home Office continued to warn that
Serbia was facing a “serious threat from organgede and that “[c]riminals have exploited
the vacuum, created by the conflicts of the 199@kthe isolation due to international
sanctions, to establish lucrative networks whicthefar into government. (UK Home Office
2008 cited above, and as recently as 2010 law egriuent officials in Serbia have claimed
that most of the largest drug groups in Serbiacdcoot operate without help from inside the
government(Organised Crime and Corruption Reporting Projedisite 2010 Serbia, 8 July
— cited above)

The Tribunal also notes recent reports of claimsdifferent reaction from police regarding
human rights abuses in Serbia and observationsttb&erbian police force remains

influenced and biased by its history as a keytumstin of the ultra-nationalistic government
of former Serbian president Slobodan Milose{ituman Rights Watch 2005, cited above).

The Tribunal accepts from the independent coumtigrmation set out in this decision that
the authorities in Serbia discriminatorily withhgddbtection from persons critical of the
Serbian government, including those who have actctisegovernment of corruption and
collusion in criminal activity. Where critics of@éhSerbian government are threatened or
abused as the applicant has been over the coursargf years the Tribunal accepts that such
people may have state protection withheld for dhsicratory reasons. Looking to the
foreseeable future, the Tribunal finds that stateqetion will be withheld from the applicant
for discriminatory reasons.

For the reason that there is a real chance thatghkcant will be persecuted by a criminal
gang in Serbia, and that the Serbian authoritilsdvgicriminatorily withhold protection from
the applicant for the Convention reasons of her beship of a particular social group of
critics of the Serbian government and her politagahion, the Tribunal is satisfied that the
applicant’s fear of persecution is well-founded.

The Tribunal has found that if the applicant weredturn to Serbia now or in the reasonably
foreseeable future, there is a real chance thaivghiace serious harm, amounting to
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persecution, from non-state agents (being the naharganisation with which her husband
has been involved). The Tribunal has further fothad the motivation of these non-state
agents is not for a Convention reason, but insiteatbtivated by retribution and criminality.
In the absence of a Convention ground, the Tribhiaalgone on to consider whether state
protection from the serious harm the applicantdeasuld be discriminatorily withheld or
denied by the Serbian authorities for a Conventgason. For the reasons above, the
Tribunal finds that the Serbian authorities wouldtematically and discriminatorily withhold
state protection from the applicant for reasonafrnembership of a particular social group
of critics of the Serbian government and her pmditopinion.

Because the Tribunal has found that the applicastahwell founded fear of persecution in
Serbia for the reasons given, it is not necessarthke Tribunal to consider whether the
applicant has a well founded fear of persecutionmdasons of her ethnicity.

The Tribunal asked the applicant whether she wbaldafe from the harm that she fears if
she were to relocate to another part of Serbia.appdicant has told the Tribunal that given
the nature of the criminal group from whom she ddsarm, including the involvement of
corrupt police and government officials that shaildde located anywhere in Serbia, and
would have to live in hiding if she returned totthauntry. Her evidence is consistent with
the independent country information before the Omidd which is set out above. The Tribunal
accepts the applicant’s evidence in this regardfismod that relocation within Serbia is not
reasonable. The Tribunal finds that the applicastdwell founded fear of persecution now
or in the reasonably foreseeable future if shemstto Serbia.

CONCLUSIONS

The Tribunal is satisfied that the applicant issespn to whom Australia has protection
obligations under the Refugees Convention. Theeefue applicant satisfies the criterion set
out in s.36(2)(a) for a protection visa.

DECISION

The Tribunal remits the matter for reconsideratioth the direction that the applicant
satisfies s.36(2)(a) of the Migration Act, beingeason to whom Australia has protection
obligations under the Refugees Convention.



