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Lord Justice Aikens :

1.

On 1 July 2009 this court heard an appeal by ZHsymant tosection 103Bof the
Nationality, Immigration and Asylum Act 2002 (“the2002 Act”), against the
decision of the Asylum and Immigration Tribunal (TR) to dismiss his appeal
against the refusal by an Entry Clearance OfficBICQO”) in Islamabad of ZH’s
application for an European Economic Area familynpé (“EEA family permi)
underRegulation 12(1)f thelmmigration (European Economic Area) Regulations
2006 (“the 2006 Regulations”). Before us, the Respondent to the appeal (“the
SSHD”) had accepted that the reasoning in the Imati@n Judge’s decision and the
Asylum and Immigration Tribunal’s (“AlIT”) confirm&in of that decision could not
stand in the light of the judgment of the Europ€aurt of Justice (“ECJ”) iMetock

v Minister for Justice, Equality and Law Reform (&land) — “the Metock case”.
However, Mr Robert Palmer, who appeared on bebfathe SSHD, submitted a
Respondent’s Notice and argued that the decisiorfisse an EAA family permit
could be upheld on other grounds on the facts asdfon the tribunals below. This
was disputed by Mr Richard Drabble QC, on behiktd.

Having heard the arguments raised by the Resposdeatice, we decided to allow
the appeal and remit the matter to another AlTetmnsider the application anew, in
the light of the decision in thdetock case.The court said that its reasons would be
handed down in due course. These are my reasonalléoving the appeal and
rejecting, for the present, the arguments raisedgrRespondent’s Notice.

The Facts

3.

ZH is a national of Afghanistan. He was born onJ2y 1976. At some stage prior
to 2002 ZH married in Afghanistan and he had addbyl that wife. On 22 May 2002

he entered the UK illegally and claimed asylum. tTéaplication was refused on 1
October 2002. ZH made several attempts to appe&atecision and so he continued
to live in the UK until 2006. During this time hmet Irena Ziolkowska, a Polish

national (“IZ” or “the Sponsor”), who is 17 yeaskler than ZH. From August 2005
ZH lived with 1Z and her son, who had come fromaad in May 2005.

In April 2006, ZH’s wife and child in Afghanistatied. At about the same time ZH
exhausted the various avenues of appeal on hisrasgpplication and in June 2006
he was arrested as an absconder and detained17 @agust 2006 he was removed
to Afghanistan. He then moved to Pakistan.

Poland had become a member state of the Europeian On 1 January 2005. On 6
September 2006 1Z, who was still living in the UKas issued with an Accession
State Worker Registration Card. 1Z is a “workeridaso, for the purposes of
Regulation 6(1)of the 2006 Regulations is a ‘gualified persoh In December
2006, 1Z's son died. In April 2007 IZ travellédl Pakistan to see ZH.

On 14 May 2007 ZH and IZ were married in Pakistalt.is accepted by the SSHD

that the ceremony was legal and that the marriade be regarded as legal for the
general purposes of English law. 1Z left Pakistan7 June 2007 and returned to the
UK.

Case C — 127/08, [2009] QB 318.
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7. In June 2007 ZH applied at the UK High Commissianislamabad for an EEA
Family Permit in order to rejoin his wife in the UK Before the ECO made his
decision he interviewed ZH. On 25 June 2007 tk®Eefused the application,
holding that ZH did not meet the requirementpafagraph 281of HC 395. Thus he
was not satisfied that the parties intended to bogether as spouses, that the
marriage was subsisting or that the accommodatguirements of the Rules were
met.

8. The ECO gave reasons for his refusal.  He decidatithe marriage was one of
convenience. He noted in particular: (i) |Zswi&r years older than ZH, Polish and
a widow, and that she did not share the sameagligs him; (ii) the marriage was
contrary to the tradition in Pakistan whereby nages are arranged by parents and
the family and they are between people of a sinatgg with no previous marriages
(particularly the bride to be); (iii) therefothis marriage went “against cultural
norms”;  (iv) there was little evidence to shdwattthe couple had lived together in
the UK before ZH’s removal; (v) 1Z might fullyiend to live with ZH butih a
subsisting marriage it is your [ie. ZH’s] intentidhat must be paramount in deciding
this application”. The ECO concluded that theitotal” factor in ZH’s decision to
marry IZ was her location in the UK. Therefore tBEO stated that he was not
satisfied that the marriage wasitended to be permanent or that [ZH] will live
together in the UK with [IZ]". For good measure, the ECO concluded that IZ had
been working illegally in the UK before she obtaineer Accession State Worker
Registration Card and so IZ"slisregard for the Immigration Rules”cast further
doubt on the intentions of both parties to liveeibgr permanently in the UK. The
ECO also found that the accommodation requiremehtie relevant Immigration
Rule had not been satisfied.

9. ZH appealed this decision and the appeal was tlmahthmigration Judge Kopieczek.
He heard oral evidence from 1Z. The judge diseriksthe appeal on 20 March 2008,
holding that he was not satisfied that ZH had distadd that he intended to live
permanently with 1Z: [59]. Therefore ZH did naeiffl paragraph 281(iii)of HC 395
and so did not satisfy the requirements Régulation 12(b)(ii) of the 2006
Regulations.

10.  The judge gave full reasons for his determinatiortde did not agree with the ECO'’s
view that because the marriage was inconsistertt Wie cultural norms of the
appellant’s society the marriage could not be saioe a genuine one: [35]. He said
that the evidence, or lack of it, rdises doubts about the genuineness of [ZH'S]
commitment to [the Sponsor]’[41]. He accepted that the appellant and IZ weare “
a relationship” before the appellant was removed from the UK i@&Q042]. He
also accepted that ZH's relatives attended theiaggiin Pakistan: [43]. The judge
stated that 1Z had satisfactorily explained thewmstances in which she became
registered as a worker under the Accession Stat&é/&cheme and why she did not
register earlier: para [46]. He was also saisfthat she intended to live
permanently with ZH as his spouse: [46]. Howdwemwas not satisfied that ‘the
appellant has established that he intends to leer@anently with the Sponsor as her
spouse™[47] and [59]. 1J Kopieczek made a further firglat [60]:

“If the marriage could be said to be subsisting e#eough the
appellant does not intend to live permanently it Sponsor
as her spouse, | am not satisfied that the maerisigbsists for
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11.

12.

any reason other than the appellant’s desire taise@ntry to
the United Kingdom”.

The Immigration Judge concluded that the appellaatl not established the
requirements of the EEA Regulations and the ImntigmaRules for the issue of an
EEA Family Permit: [61].

On 29 May 2008 Senior Immigration Judge Waumslaelemd a reconsideration of
the case. Then on 25 July 2008 the ECJ handed de decision in théletock
case. The AIT (Deputy — President Arfon — Jones and @ehinmigration Judge
Jordan) heard the reconsideration on 19 August.200fhey were referred to the
Metock decision. However, in the Determination and d®ea that were
promulgated on 17 October 2008, the AIT held thatImmigration Judge had not
made a material error of law. The appeal was dssdis Effectively, the AIT held
that the decision of the ECJ Metock was not relevant to the requirement of the
Immigration Rules that the parties intended to Wwigh one another permanently.
Therefore, althougMetockmight bear on the application of tB606 Regulationsn

so far as they implemented tt204 Directive, that decision did not affect the
requirements of the Immigration Rules for the psgmof gaining entry clearance.
So the appellant could not rely directly on @@04 Directiveto support an appeal
against a refusal to grant an entry permit in ¢itstances where he did not fulfil the
Immigration Rules referred to iRegulation 12(1)(b)(ii) of the 2006 Regulations:
see [41] of the AIT Reasons.

The background to the Directive 2004/38/EC of thEuropean Parliament and of the
Council (“The 2004 Directive”).

13.

14.

Before | can deal with the appeal, | should settle relevant provisions of both the
2004 Directive and the UK’s 2006 Regulations,which implemented the Directive.
But first it is necessary to recall some of thetdrig leading up to those provisions.
In the 1990s, Member States of the European Ubemame concerned about two
groups of principles which, in certain circumstasc could be in tension with one
another. There are three main principles in trs¢ §roup: the right to marry and
found a family’ the ECHR principle that contracting states had a duty tpeesthe
right for family life;> and the principle that states of the European trsbould
harmonize national policies on family reunificatibnThe second group of principles
consisted of the right of all member states to ma@mnimmigration policies and rules
of entry and the right to have national policiesctmtrol the admission of third —
country nationals. It was recognised by Mentbtates that one way to circumvent
those immigration policies was by so — called “rizayes of convenience”.

The Council of the European Union therefore pass€duncil Resolutiondated 4
December 1997 (“th&997 Resolution”). The 1997 Resolution adopted a definition
of a “marriage of convenience” for the purposeshaf Resolution (para 1) and set
out various factors whichniay provide grounds for believing that a marriageone
of convenience”(para 2). | will set out paragraph 1:

ECHR Art 12, Universal Declaration of Human Rightart 16.
ECHR Art 8.
Resolution on the harmonization of national polaia family reunification (Copenhagen conclusiohs o

1 June 1993).
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15.

16.

“For the purposes of this resolution, a “marriagef o
convenience” means a marriage concluded betweeatiamal
of a Member State or a third — country nationaldkg resident
in a Member State and a third — country nationaith the sole
aim of circumventing the rules on entry and resadeaf third —
country nationals and obtaining for the third — bty national
a residence permit or authority to reside in a MemS$tate”.

The Resolution stated, in paragraph 3, that wkieeee were factors that supported
suspicions for believing that a marriage was oneoofvenience, then:

“Member States shall issue a residence permit oaathority
to reside to the third — country national on thesisaof the
marriage only after the authorities competent undational
law have checked that the marriage is not one olvenience,
and that the other conditions relating to entry am$idence
have been fulfiled. Such checking may involveepasate
interview with each of the two spouses”.

Paragraph 4 of the Resolution stated that if thbaities of Member States found
that a particular marriage was one of convenientigen the residence permit or
authority to reside that had been granted on tkeslmd the third — country national’s
marriage should “...as a general rule be withdrawn, revoked or mehewed”.
Paragraph 5 stated that there should be a righppéal on any decision to refuse,
withdraw, revoke or not renew a residence permauthority to reside.

The 2004 Directive.

17.

18.

19.

On 29 April 2004, Directive 2004/38/ECof the European Parliament and of the
Council was promulgated. This deals with the rightitizens of the European Union
to move and reside freely within the territory bétMember States. It replaces the
previous Regulation on the topic, applying to therkers and their family members
which was Regulation (EEC) No 1612/68.The 2004 Directivealso repeals various
other previous Directives.

The2004 Directivehas 31 recitals, all after the opening wovdhereas”. Recital 5
refers to the right of all EU citizens to move aedide freely within the territory of
the Member States. The recital states that tig:ri

“....should, ifitis to be exercised under objeetconditions of
freedom and dignity, be also granted to their tgrmembers,
irrespective of nationality...".

Recital 28 states:

“To guard against abuse of rights or fraud, notalpharriages

of convenience or any other form of relationshipsittacted

for the sole purpose of enjoying the right of freevement and
residence, Member States should have the posgituliadopt

the necessary measures”.
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20.

21.

The body of the Directive sets out various rightsitizens of the European Union

and their family members. These are rights of axd entry, rights of residence and
rights of permanent residence. The Directive &las provisions on restrictions to
the right of entry and the right of residencen“grounds of public policy, public

security or public health”.

For present purposes the relevant Articles of tirediive areArticle 2 (definitions),
Article 3 (defining who are the beneficiaries of the Direg}j Article 27
(restrictions on right of entry and right of reside on grounds of public policy etc.)
and Article 35 (headed Abuse of Rights?) The material parts of those Articles
provide:

“Article 2
Definitions

For the purposes of this Directive:

1) “Union Citizen” means any person having the patlity of a
Member State;

2)Family Member means:
(@) the spouse

Article 3
Beneficiaries

1. This Directive shall apply to all Union citizem$io move to or reside
in a Member State other than that of which theyarational, and to their
family members as defined in point 2 of Article flovaccompany or join
them.

Article 27
General Principles

1.  Subject to the provisions of this Chapter, Menttates may restrict
the freedom of movement and residence of Unioreasi and their family
members, irrespective of nationality, on grounéipublic policy, public
security and public health. These grounds shatl m® invoked to serve
economic ends.

2.  Measures taken on grounds of public policy dbljgusecurity shall

comply with the principle of proportionality andahbe based exclusively
on the personal conduct of the individual concernderevious criminal

convictions shall not in themselves constitute gdsufor taking such
measures.

The personal conduct of the individual concernedtmepresent a genuine,
present and sufficiently serious threat affectinge @f the fundamental
interest of society. Justifications that are igethfrom the particulars of
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the case or that rely on considerations of gen@ravention shall not be
accepted...”

Article 35
Abuse of Rights

Member States may adopt the necessary measuresutsey terminate or
withdraw any right conferred by this Directive ihet vase of abuse of
rights or fraud, such as marriages of convenieagy such measure shall
be proportionate and subject to the procedural gaéads provided for in

Articles 30 and 31.”

The 2006 Regulations

22. The2006 Regulationgmplemented th004 Directivein the UK. For the purposes
of this case it is only necessary to set out thimiiens of “spouse” and ‘EEA family
permit” given inRegulation 2(1), part of the definition of Qualified person” and
“Family member” set out inRegulations 6(1)(b)and 7(1)(a) and parts of
Regulation 11, (Right of admission to the UK) ariRlegulation 12 [ssue of an EEA
family permit). A decision made under th2006 Regulationsthat concerns a
person’s entitlement to be admitted to the UK obéassued with a residence card or
other document connected with admission to the $JHefined inRRegulation 2(1)as
an “EEA decision”.

23.  Regulation 26provides for appeal from areEA Decision”.A person claiming to be
a “family member” of an EEA national may not appeal under the Regula unless
he produces either &EA family permitor “other proof that he is related as claimed
to an EEA national® Subject to exceptions which are not relevant ia tdase, a
person cannot make in the UK an appeal againste&A“Decision” to refuse to
admit him to the UK; he must appeal “out of cayhf

24.  The terms of the material provisions of 2@)6 Regulationsre:
“ General interpretation
2.— (1) Inthese Regulations —
“EEA family permit” means a document issued to &spa, in accordance

with Regulation 12, in connection with his adnussito the United
Kingdom...

“spouse” does not include a party to a marriagecohvenience;

> Regulation 26(3)(a) and (b). An appeal lies to the AlT:Regulation 26(6),but in the case of a refusal

to issue areEA family permit,it is (subject to exceptions nor relevant herejan of country” right of appeal:
Regulation 27(1)(c).
6 Regulation 27(1)(a).
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“Qualified Person”

6. — (1) In these Regulations, “qualified person’eams a
person who is an EEA national and in the Unitedgdiom as —

(@) ajobseeker;

(b) aworker

Family Member

7.-1 Subject to paragraph (2), for the purposesthadse
Regulations the following persons shall be treaedhe family
members of another person —

(@) his spouse or civil partner;

Right of admission to the United Kingdom

11.-(1) An EEA national must be admitted to the téthi
Kingdom if he produces on arrival a valid nationdentity
card or passport issued by an EEA state.

(2) A person who is not an EEA national must beitidch
to the United Kingdom if he is a family member of BEA
national, a family member who has retained the trigif
residence or a person with a permanent right ofidesce
under regulation 15 and produces on arrival —

(@) avalid passport;

(b) an EEA family permit, a residence card or a
permanent residence card.

(3) An immigration officer may not place a stampthe
passport of a person admitted to the United Kingdamder
this regulation who is not an EEA national if thergon
produces a residence card or permanent residenad ca

4) Before an immigration officer refuses admisgiorthe
United Kingdom to a person under this regulatiorcdese the
person does not produce on arrival a document roeat in
paragraph (1) or (2), the immigration officer mugive the
person every reasonable opportunity to obtain tbeudnent or
have it brought to him within a reasonable periddime or to
prove by other means that he is —

(@) an EEA national,
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(b) a family member of an EEA national with a rigbt
accompany that national or join him in the Uniteshgddom;
or

Issue of EEA family permit

12. - (1) An entry clearance officer must issue EA
family permit to a person who applies for one # therson is a
family member of an EEA national and —

(@) the EEA national —

() is residing in the UK in accordance with these
Regulations; or

@iwill be travelling to the United Kingdom withisix
months of the date of the application and will lbeEEA
national residing in the United Kingdom in accordan
with these Regulations on arrival in the United ¢gdiom;
and

(b) the family member will be accompanying the EEA
national to the United Kingdom or joining him thexed —

(i) is lawfully resident in an EEA State; or

(iwould meet the requirements in the immigratroies
(other than those relating to entry clearance) lieave to
enter the United Kingdom as the family member ef th
EEA national or, in the case of direct descendamts
dependent direct relatives in the ascending linehisf
spouse or his civil partner, as the family membkhis
spouse or civil partner, were the EEA national bet
spouse or civil partner a person present and seifthethe
United Kingdom.”

The decision of the ECJ in theMetock case

25.

The decision is important in this case for seveealsons.  First, it provides the
definitive interpretation of the scope of ti#004 Directive which the 2006
Regulations implemented in the UK. Secondly, as Mr Palnmroeded on behalf
of the SSHD, the decision confirms that a “fanmigmber” of an EU citizen within
Article 2(2) of the 2004 Directivehas a directly enforceable right of entry and
residence in the UK, subject to the operatioAicle 35 of the2004 Directive. Mr
Palmer accepts that the reasonindvietock means that thénmigration Rulescan
have no application to ZH in this case and tRagulation 12(b)(i) and (ii)of the
2006 Regulationsas presently framed are not lawful. That is wing tlecision of
the AIT, which relied on ZH not complying with ti@migration Rules referred to in
Regulation 12(b)(ii), could not be sustained. Thirdly, the decisionfecms that
Member States have not only the right to contrel ¢htry of family members of EU
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26.

27.

28.

Citizens into their territory but also the rigbtterminate or withdraw rights of entry
and residence in case of abuse of rights or fraaubh as marriages of convenience.
Mr Palmer relies heavily on the confirmation of seaights as the basis on which the
appeal of ZH should be dismissed.

Mr Metock was a national of Cameroon. In 1994 &d met Ms Ngo Ikeng and they
had had a relationship since then. She had Britzgtonality. Mr Metock arrived in

Ireland in June 2006 and applied for asylum, whias refused in February 2007.
Ms Ikeng had lived and worked in Ireland from 12@06. Mr Metock and Ms lkeng
were married in Ireland in October 2006. In Nobem2006 Mr Metock applied for
a residence card as the spouse of a European Omimen working and residing in a
Member State, viz. Ireland. In June 2007, Nheister for Justice refused the
application, on the ground that Mr Metock did atisfy the condition of “prior

lawful residence” in another Member State that wexgiired by Regulation 3(2) of
the Irish European Communities (Free Movement as@es) (No 2) Regulations
20067 Mr Metock, Ms Ikeng and their children appealeat decision.

The argument of Mr Metock and family was that thendition of “prior lawful
residence” was incompatible with t2@04 Directiveand that the Irish state was not
entitled to impose that further condition before tirant of a family permit for entry.
The Minister for Justice argued that Member Stats the competence to regulate
the admission into the Member State of any non —ngtibnals who were coming to
the Member State from outside Community territory.

The High Court of Ireland referred a number of dgiees to the ECJ for preliminary
rulings on the construction and effect of 2@04 Directive. The first two questions
are relevant to the present case. They were pogbd following terms:

“(1) Does Directive 2004/38/EC permit a Member t8t&o
have a general requirement that a non -EU natispmduse or
a Union citizen must have been lawfully residentainother
Member State prior to coming to the host MembeteSia
order that he or she be entitled to benefit from pihovisions of
Directive 2004/38/EC?

(2) Does Article 3(1) of Directive 2004/38/EC mde within
its scope of application a non — EU national whaispouse of
a Union citizen who resides in the host Memberestatd
satisfies a condition in Article 7(1)(a),(b) [or)and is then
residing in the host Member State with the Unictizen as
his/her spouse, irrespective of when or wherer th&rriage

7

That stipulated: These Regulations shall not apply to a family merabkess the family member is

lawfully resident in another Member State and ss@eking to enter the State in the company ofiarUcitizen
in respect of whom he or she is a family membébpseeking to join a Union citizen, in respectmiom he or
she is family member, who is lawfully preserthin State”.

Those requirements are, broadly, that the EQenitis a worker or a self — employed person irmtiet

Member State (para (a)), or has sufficient resesinot to become a burden on the social assissystem of
the host Member State (para (b)), or has enraliesh accredited educational establishment toystudio
professional training, and has comprehensive sigkinsurance or can certify that it will not beuaden on the
social assistance system of the host Member State.

10
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29.

30.

31.

32.

took place or when or how the non — EU nationakesd the
host Member State?”.

In dealing with the first question, the ECJ hebattArticle 3(1) of the Directive
applied to all EU citizens who move to or reside@iMember State other than the one
of which they are a national and it also appliedltdfamily membersas defined in
Article 2(2). The definition of a family membérdid not distinguish between those
who had and those who had not already resided Igwifu another Member State:
[50]. The judgment referred to other provisiofishe 2004 Directiveand concluded,
at [54] that, as a matter of interpretation theeDiive applied to:

.. all nationals of non - member countries whae gamily

members of a Union citizen within [Article 2(2)] &n
accompany or join the Union citizen in a Memberné&tather

than that of which he is a national and as confegron them
rights of entry and residence in that Member Statthout

distinguishing according to whether or not the pnaal of a

non — member country has already resided lawfullgnother

Member State”.

At [58], the judgment cites a previous decisiorthef ECJ, SSHD v Akrich? which
had been referred to the ECJ by the IAT of the UKIn Akrich, which had been
decided under the previous EEC Regulatidp 1612/68 the ECJ had held (in paras
50 and 51 ofAkrich) that a national of a non — member country who thasspouse
of an EU citizen could only benefit from Article 1 that Regulatiot? if he or she
was lawfully resident in a Member State at the ttheg the EU citizen and the spouse
migrated from one Member State to another.  58{ jof Metock, the Court stated
that the earlier conclusion, made undeRegulation 1612/68, must now be
reconsidered becauséhé benefit of such rights cannot depend on thergdawful
residence of such a spouse in another Member State”

At [65] of Metock, the ECJ held that so far as 204 Regulationsvere concerned,
the Community legislature had the competence talagg the entry and residence of
nationals of non — member countries who were famiémbers of an EU citizen in a
Member State in which that citizen had exercissedight of freedom of movement
“...including where the family members were not alydad/fully resident in another
Member State”

At [70] of Metock, the ECJ gave its definitive interpretation of tleefge of the2004
Directiveand thus the answer to the first question raisethéyrish High Court. The
ECJ said:

“Consequently, Directive 2004/38 confers on atianals of
non — member countries who are family members Ghian
citizen within the meaning ofAfticle 2(2)] of that Directive
and accompany or join the Union citizen in a memBate

9
10

Case Number C — 109/01, [2004] QB 756.
Art. 10 of Reg 1612/68 gave a spouse (and minpeddents) the right to install her/himself with a

worker who was a national of one Member State amol was employed in the territory of another Member

State.

11
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other than that of which he is a national, riglafsentry into
and residence in the host Member State, regardiessether
the national of a non — member country has alredegn
lawfully resident in another Member State”.

33. At [73-75], the ECJ dealt with the “floodgates'gament of the governments of
several Member States, ie. that this interpretatvonld have serious consequences
for Member States because it would greatly incréasanumber of people who could
benefit from rights of residence in the Communitylhe judgment pointed out, first,
that only “family members” had these rights. Selly, Member States had the
power, undeArticle 27 of theDirective, to refuse entry and residence on grounds of
public policy, public security and public health.Where this is justified”. Such a
refusal would have to be based on an individualremation of the particular case.

34. At [75] the court stated:

“Moreover, in accordance with Article 35 of [theirBctive],

Member States may adopt the necessary measurexfusey
terminate or withdraw any right conferred by thair€ztive in

the case of abuse of rights or fraud, such as rages of
convenience, it being understood that any suchsoreamust
be proportionate and subject to the procedural gafeds
provided for in that directive”.

35. On the second question, the ECJ concluded thatianal of a non — member
country does not have to be a family member oBbecitizenbefore that EU citizen
has become established in a host Member Statédne jufigment stated at [92] that
“[If] makes no difference whether nationals of nenmember countries who are
family members of a Union citizen have enterechthe¢ Member State before or after
becoming family members of that Union citizen”. The effect of this is that a
national of a non — member country (A) can join,(ho is an EU citizen of a
Member State, who has exercised a right of freeament to become established in
another Member State, even before (A) has becotfenaly membértowards (B),
so long as (A) becomes damily member’of (B) after joining (B) in the host
Member State.

36. However, the judgment confirms at [95] that Mem®B&ates have the right to restrict
the rights of nationals of non — member countrizgoin an EU citizen in a host
Member State on grounds of public policy, publicuséy or public health, under
Article 27 of the2004 Directive. In addition, the Member State can restrict rigifts
entry to avoid abuse of rights or fraud, such asriages of convenience: [95].

The arguments of the parties in the present appeal.

37.  On behalf of the SSHD, Mr Palmer submitted that appeals should be dismissed
for two reasons. He relied first on what he ddmatias the “abuse of rights” doctrine
in Community law. He submitted that, on the faatsfound by the ECO and the
Immigration Judge, the AIT ought to have concluttet ZH was guilty of andbuse
of rights’ underArticle 35of the2004 Directive. He submitted that ECJ case law,

12



Judgment Approved by the court for handing down. ZH (Afghanistan v SSHD)

38.

39.

40.

as applied in the recent decision of this court Filiz Sonmez v SSHE
demonstrated that under the “abuse of rights” dwetimn Community law a person
may not rely on a Community law provision in ordergain an advantage which
conflicts with the purpose and aims of that prawisi The advantage that ZH wished
to obtain here was entry into a Member State, UKe but not, in fact, as a genuine
“family member”of IZ, an EU citizen. He submitted that the mrdvas on ZH to
demonstrate that he was not guilty of an “abusggbts”.

Mr Palmer submitted, secondly, thatticle 35 of the 2004 Directiveis given
specific effect in th006 Regulationsby Regulation 2(1)of the2006 Regulations,
because that interpretation section stipulates tspbuse’does not includéa party

to a marriage of convenience”.He submitted that, on the facts, the marriagétbf
and 1Z was, indeed, one of convenience. Heeatdhat the recent decision of the
AIT in IS (Serbia) v ECO Skopjé demonstrated that, in the contextRégulation
12 of the2006 Regulations,where the issue of “marriage of convenience” veased
on credible evidence, then there is an evidemtiatlen on ZH to show that his
marriage is not one of convenience.

Mr Drabble submitted that once it was concedecheySSHD that the decision of the
AIT could not be upheld, ZH was entitled to hdagh the AIT’s decision and that
of the Immigration Judge set aside and replaceld avilecision that ZH was entitled,
under the2004 Directiveand the2006 Regulationdo travel to, enter and reside in
the UK as afamily member” of an EU citizen who has exercised her rightsriere
and live in the UK. Therefore, he submitted, O at Islamabad must issue a
“family permit” to ZH, pursuant tRegulation 12(1)of the2006 Regulations.

As a fall back position, Mr Palmer submitted ttted case should be remitted to the
tribunal to find facts and apply the law in thehligof theMetock case.Mr Drabble
submitted that the appeal should be allowed anc thlieould be no remission to the
tribunal. He accepted thd&ecital 28 of the 2004 Directive contemplated that
Member States would be able to addpecessary measures’to guard against
“abuse of rights or fraud, notably marriages of ne@nience or any form of
relationships contracted for the sole purpose gbgng the right of free movement
and residence [in Member States]”He accepted, therefore, that “abuse of rights”
or “fraud” was wider than “marriages of convenieéhceBut he emphasised that
Recital 28talked of the abuse of rights, fraud or marriajecanvenience being
contracted for the sole purpose” of enjoying the right of free movement and
residence. He submitted that the right grantelllémber States iArticle 35 of the
2004 Directivewas therefore restricted to dealing with such typeabuse of rights,
fraud or marriages of convenience. That was ¢tk in the requirement that the
measures against such abuses had teioportionate”. That restriction would, he
submitted, be consistent with the approach thatHbuse of Lords has laid down in
Baia v SSHD (Nos 1 and 2¥. in which it considered the relationship between the
right to marry inArticle 12 of the ECHR and UK statutory and regulatory provisions

11

[2009] EWCA Civ 582,in the judgment of Dyson LJ at paras 53 — 69. auKay LJ agreed with

Dyson LJ. Sedley LJ dissented on this point.
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[2008] UKAIT 00031, at para 14 in particular.
[2009] 1 AC 287,particularly the remarks of Baroness Hale of Richohat paragraphs 34 -36. Lord

Rodger of Earlsferry, Lord Brown of Eaton — unedideywood and Lord Neuberger of Abbotsbury agregld w
Baroness Hale. Lord Bingham delivered a judgmésat dismissing the appeals.
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4].

which purported to restrict such rights for non Y Enmigrants into the UK.
Baroness Hale stated, at paragraph [36] of thertébat the Government would be
free to deny any immigration advantage to a pastyatmarriage which had been
entered into Solely” for the purpose of obtaining such an advantage.

Mr Drabble submitted that the burden of proof tondestrate abuse of rights, fraud
or that the marriage was one of convenience was wpe SSHD, not ZH. |If
necessary, he would submit that the conclusiorthef AIT on this issue IS
(Marriages of Convenience) Serbia v ECO, Skopjas wrong. In any event, on the
facts of this case, it was, he said, not a rageriof convenience, nor was it an abuse
of rights. The parties had a relationship befor@riage; there can be no doubt
about the commitment of 1Z to the relationship amel marriage is continuing for the
present.

Analysis and Conclusions on the appeal.

42.

43.

44,

| must deal first with the appeal itself.  Asdve already noted, the AIT held that
Metock did not affectRegulation 12(b)(ii)of the 2006 Regulations, in particular,
the requirement of a “family member” who is joiniag EEA national in the UK (ie.
IZ in this case) to meet theeéquirements of the Immigration Rules (other thaose
relating to entry clearance) for leave to enter tbaited Kingdom...”. That
conclusion was wrong.Metock decides that it is the Community legislature thad h
the competence to regulate the conditions of eatrg residence of the “family
members” of the EU national, including the entndaesidence of those “family
members” who are nationals of non — member cowsittie The2004 Directivedoes
not permit the imposition of prior requirements tthraust be met by a “family
member” who is a national of a non — member counéy. prior lawful residence in
another Member State, because the Directive coulieectly on all nationals of non
— member countries who are “family members” certaghts of entry into and
residence in a host Member Stite. It follows that the imposition of prior
requirements on “family members” of EU nationalsuch as those set out in
paragraph 281of HC 395are not lawful because they are not permitted k2004
Directive.

Next | must explain why | reject, at this staghe submissions of Mr Palmer on the
points raised in the Respondent’s Notice. As iadid, this raised two grounds on
which it was said that the AIT decision could béheld. | will deal first with the
argument that this was a “marriage of conveniencitierefore ZH was outside the
definition of “spouse” for the purposes of tA@06 Regulations. | will deal secondly
with the argument that, on the facts, ZH'’s afieto exercise the right of entry and
residence granted by tt#904 Directiveas implemented by th2006 Regulations,
would be an “abuse of rights”, so he could nopbemitted to exercise the right.

As to the first, the AIT stated, at [41] thaethmmigration Judgeféll short of
making a finding that this was a marriage of congane”. The AIT itself made no
such finding. Therefore, on the facts as fougdh® Immigration Judge and the
AIT, it is not open to the SSHD before us to arg@t this was arharriage of
conveniencefor the purposes of th2006 Regulations,in order to argue that ZH is
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45.

46.

not a ‘spouse” within the definition in Regulation 2(1), so that he cannot benefit
from Regulation 12. In my view, however, an argument that this wédsnarriage

of convenience within the terms of the2006 Regulationwould be open to the
SSHD at the re-hearing before the tribundr Drabble did not contend that an “issue
estoppel” would prevent the SSHD from arguing thaint (or the &buse of rights”
issue) at a re-hearing before the tribunal. Thrtral will have to consider the facts
against the proper interpretation @pbuse” and ‘marriage of conveniencefor the
purposes of the006 RegulationsBut this ground for sustaining the appeal is not
open to the SSHD before us.

As to the second ground, at no stage so far aS8HD raised theabuse of rights
argument as a reason for refusing ZH entry to teodthe grant of an EEA family
permit. The Immigration Judge did not find &aat relation to such an argument
and he did not consider the legal issues that nbghtaised. Neither did the AIT.
Metock has confirmed that theabuse of rightsdoctrine can be relevant to issues of
rights of entry and residence in a Member Statenafonals of non — member
countries who arefamily membersof an EU national. In my view it is open tceth
SSHD to argue at the re-hearing before the tribthrelthe doctrine can be invoked to
refuse ZH entry to the UK and to refuse to grant hn “EEA family permit”. But it
will be up to the tribunal to make any necessanglifigs of fact and to apply the law.

For those reasons, | would allow the appeal.m lcanscious, however, that serious
and difficult issues arise which concern: (i) theerpretation of the wordspouse”
and the phraseniarriage of convenientdor the purposes of th2006 Regulations,
(i) whether it is the person seeking an EEA fanpiermit or the SSHD that has the
burden of proving that a marriage i$maarriage of convenience’for the purposes of
the 2006 Regulations; and (iii) the nature and application of thabtise of rights
doctrine for the purposes of tB804 Directiveand, therefore, th2006 Regulations.
The points were fully argued before dese issues will be raised at the re-hearing
before the tribunal. When | prepared a first dadfthis judgment | thought it would
be possible and right to express some views orthalle topics, in the hope of
assisting the tribunal, although my views would, natrictly speaking, have been
necessary for my decision on this appeal. Hewewnaving considered the issues
and after discussion with Rix and Wall LJJ, |&alecided that it is not sensible to
give any views on these topics. On furthéeotion I think it will be much better
that the tribunal should first find the further tethat might be relevant and, if further
issues of law arise, they will be considered opeapif necessary.

Disposal

47.

Accordingly, the appeal is allowed. The caseeiwitted to a fresh tribunal to
reconsider all matters. The appellant is entiteedhe costs of the appeal and there
should be a detailed assessment of them if theyotdie agreed.

Lord Justice Wall

48.

| agree .

Lord Justice Rix

49.

| also agree.
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