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MR JUSTICE OUSELEY: Alia Abdulle Mohammed is a Somali citizen who catoe
the United Kingdom from Ethiopia in November 2086ed 16. She was recognised as
a refugee by the Secretary of State for the HomgaBment in March 2007. On 10
October 2007 the three claimants, also Somalisdivin Ethiopia, made their first
attempt to obtain entry clearance in Addis Ababgoio her in the UK. The first
claimant is her mother and the other two are hsiéss by the same mother.

This application is concerned with the questadnfees. The claimants attack the
lawfulness of the decision that fees were payabid,the time taken to decide whether
fees were payable for the applications. Thereoimes dispute about whether any
decision was actually made but the decision chgdldnis dated 22 May 2009. The
claimants seek to quash it and to have their amjbic for exemption under
discretionary powers determined according to law.

The case has been bedevilled by changes in rpedaregulations, responsible
department, policy and practice. The letter ofQ€tober 2007 from the claimants'
solicitors, Wilson and Co, to the consular secbbthe embassy at the British Embassy
in Addis Ababa was handed in in person by the dat®m It asked for their
applications for entry clearance to be acceptetiounit a fee. The applications were
said to be exempt under paragraph 7.4.5 of theoDigtic Service Procedures then in
force:

"7.4 - Gratis visas

Entry clearances should be issued gratis to thewWolg categories;

5) Destitute persons;

6) Refugees and their pre-flight dependants, nreiseg as such by the
Home Office".

The application for exemption was supported Ishart paragraph in the letter of 10
October 2007 as follows:

"We submit that the applicants are destitute. Taey Somali refugees
living illegally in Ethiopia in inadequate accomnatin and with
inadequate food and medical care. They are depémaathe sponsor,
who herself saves money out of her minimal welfagaefits in the UK.
As a result the applicants simply cannot pay tlagaication fees even at
the rate noted above".

That rate was the long term non-settlement fee260D£

There was another ground put forward for exeomptivhich does not advance matters.
It contended that the claimants themselves wergeels.
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The fee instruction in the Diplomatic Service¢adures then in force also permitted
the Head of Mission the cautious exercise of aduedidiscretion not to charge for a
visa. It is unnecessary to go in detail into thgidlative basis for the Diplomatic
Service Procedures but the powers in relation és f@ere contained in the Consular
Fees Regulations 1981 and a subsequent ConsularGrder 2007. The powers of
decision in relation to fee exemption were giveltry Clearance Officers.

The basis upon which entry clearance was sougbtunder what Wilsons described as
the wider Family Reunion Policy, which it took froaiapter 16 of the Diplomatic
Service Procedures, which reads as follows:

"Dependant children over the age of 18 and othpenéant relatives (eg
mother, father, brother, sister etc) do not quafdy Family Reunion

under this section of the Rules. However if theme compelling

compassionate circumstances which warrant consideraof the

application ‘'outside of the Rules' ECOs have digoreto refer

applications to the Home Office for a decision ompassionate grounds.
However, ECOs must be satisfied that the applicaas genuinely

dependant on the sponsor before his flight to ssglum®.

There was a brief description of the basis uponciwhi was said that the claimants
were dependants of the 15 year old before sh&thiopia.

It appears, though there is no direct evidenicéhis and the action of the Entry

Clearance Officer is not directly challenged, thla¢ ECO refused to accept the
application without the £500 fee payable by eacthem for a settlement application.

Wilsons, in their letter of 28 January 2008, askieel Entry Clearance Manager to
accept the applications without a fee or with norenthan the £200 long term

non-settlement fee being paid. The applicatiames |étter said, were to be resubmitted.
No reply was received to this letter. On 3 Ap@I08, Wilsons chased the application
and enclosed a further copy of their 28 Januarg2@tier. Nothing was heard.

On 1 April 2008 the law had changed. The Carskkes Order 2008 removed the
earlier ECO power to waive fees for destitutes.e Thmigration and Nationality Fees
Regulations 2007 SI number 1158 had been made gedgon 51 of the Immigration,
Asylum and Nationality Act 2006. Those regulatiaid not contain any power for the
Secretary of State to waive fees. The AmendmerguR&ons 2008, S.I 544, in
regulation 20B(1)(c), provided for a fee of £515 lie payable in respect of an
application for entry clearance for settlement.e lower to waive a fee in regulation
20C provided that:

"No fee is payable in respect of an applicatioremefd to in regulation
20B where -

(b) It is for the purpose of Family Reunion undmart 11 of the
Immigration Rules; or
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(c) The Secretary of State determines that tbe $éould be waived".

So it became the Secretary of State for the Honpafb@ent and not the ECO who had
the power to waive fees in respect of an applicafitw Family Reunion outside part 11
of the Immigration Rules. That, as | shall comggdhe application that was made.

The Immigration and Nationality Fees Regulai@®09 and 2010 are in the same
terms, though the relevant regulation was respelgtiRegulation 26 and Regulation
25.

At some point before July 2008 further entrgachnce guidance general instructions
were issued. Chapter 16 contained a warning that:

"The policy on Family Reunion is currently beingvised and the
guidance in this chapter is not up-to-date. Sthfiuld refer to recently
issued interim guidance".

| have not been shown any interim guidance. Thsitipa in respect of "other
dependant relatives" remained as it had been. Ofie relevant provision for the
waiver of fees in chapter 7 was that fees shoulddiged "where the Secretary of State
has directed that the fees should be waived" (¥.4The ECO continued to have a
residual discretion to waive fees in two limitedegpories of case irrelevant to this
action.

From 13 October 2008 further guidance was licefdut subject to the same warning in
relation to Family Reunion. It said:

"Other dependant relatives.

Dependant children over the age of 18 and otheemtigmt relatives (eg
mother, father, brother, sister etc) do not quafdy Family Reunion

under this section of the Rules. However, ECOsukhaaccept

applications (gratis) from those mentioned above donsideration.

ECOs must not refuse to accept these applicationsgoiest applicants to
withdraw any applications in this category

*If you are satisfied that the applicant was geelyirdependant on the
sponsor before the flight to seek asylum and;

*There are compelling compassionate circumstanedsch warrant
consideration of the application outside of the éRulECOs have
discretion to refer applications via the HO refernamailbox NCC2 for a
decision on compassionate grounds.

If you are not satisfied that there are compellingmpassionate
circumstances, then the applications should beseefu The notice of
refusal should make it clear as to why you aresatisfied that there were
any compelling compassionate circumstances whictranwted referral
for a decision outside of the Immigration Rules".
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The basis upon which Family Reunion could be gihite'other dependant relatives”
was thus the same as it had been and requiredaleethe Home Office. But it also
required the ECO to form a view on all the merifsttee claim in order to know
whether to refer the application to the Home Offi€nly the Home Office could make
the definitive decision on whether compelling andmpassionate circumstances
existed. The difference between the guidance dssue 13 October 2008 and the
preceding guidance was in the reference to thacgbioin being received gratis.

Meanwhile, the Secretary of State had issuegdatioy guidance about how he was to
exercise his waiver power under the Amendment Reigms of 2008, unless 13
October 2008 Entry Clearance Guidance Generalulctstns could be taken to be
such. That would be a misinterpretation of thesfadVhat was going on, in fact, was
described in evidence given to Black J_in QB v 8eoy of State for the Home
Department[2010] EWHC 483 Admin, another case concerning ignation fees.
Until a draft policy came into existence in Marab02, finally approved in September
2009, and practice between draft and final versippears to have been somewhat
variable, there was, according to a Senior Exeeu®¥ficer in the United Kingdom
Border Agency:

"A continuance of the common sense approach thanifapplicant

claimed not to be able to afford the fee then tlveme an examination of
who was to meet the cost associated with the agic. This would

include the financial circumstances of any UK spored who would be
paying the air fare. This examination was to dshbwhether any
waiving of the fee (and by association the use wblip funds) was

appropriate in the circumstances."”

The next letter from Wilsons to the Consulat ®irsa section of the British Embassy in
Addis Ababa was dated 20 November 2008. It redete the Entry Clearance
Guidance of 13 October 2008, pointing out thataitlghat an application of the sort
which the claimants wished to make was now to beived without fee. They sought
confirmation that no fee would now be requiredndfy, on 5 December 2008 a reply
was received from the Home Office UKBA/British Enssg Addis Ababa, for the
names of both bodies are printed on the letter hsigthed by the Entry Clearance
Assistant. It said that the Entry Clearance Mandgel reviewed the correspondence
in this case and that if the applicants were ablgrovide evidence that they were each
genuinely dependant on the sponsor before thetflighseek asylum the Entry
Clearance Manager would be prepared to acceptppkcations without fee. Thus
encouraged Wilsons sent such information as thdytdhv@ersuade the Entry Clearance
Manager that the three claimants had been depeodatiite sponsor before her flight,
notwithstanding that she was 15 at the time. Bairthopes were dashed by letter of
23 December 2008, on the same dual headed paperg ghat the Entry Clearance
Manager was "awaiting general guidance on grajiagiions from UKBA". A reply
was expected in January 2009. Wilsons chased thveareply on 9 January 2009. No
reply was forthcoming.

On 7 May 2009 the Entry Clearance Guidance wpakated. It repeated that what it
said about Family Reunion was being reviewed butather dependant relatives" it
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expressly now only said that "this content is ungstiew"”. The fee waiver position
was the same. The only relevant paragraph waddbaatwere to be waived where the
Secretary of State had directed that they should be

On 18 May 2009 Wilsons issued a pre-action qoait letter to the UKBA. It
challenged the delay in or refusal to accept th@iegtions without fee. This at last
provoked a reaction. A decision was issued dagMay 2009. It referred to Entry
Clearance Guidance on Family Reunion, but dealmyg with Family Reunion within
the Immigration Rules, saying that the parents sihlihgs of a minor recognised as a
refugee were not entitled to Family Reunion. Tikaif course correct so far as part 11
of the Immigration Rules goes. The letter conctude

"Your clients attempted to submit an application Family Reunion, as
you can see [from] our guidance highlighted aboweer\clients [do] not
qualify for Family Reunion. Your clients are wette to submit a
settlement application for which a fee would havédé¢ paid, there is no
longer a destitute provision for Entry Clearancpli@ptions”.

There are two subsequent policy changes ofaete. On 18 September 2009 the
Secretary of State adopted a policy that the pdwetirect the waiver of fees would
only apply where the minster has "specifically auted the waiver of fees for a
particular group of applicants" (see paragraph fl@® above). This would not have
been of any assistance to the claimants as it didcontemplate waiver in any
individual case such as that of the three claimhete. On 9 July 2010 the Secretary
of State announced, in Operational Policy Instarct216, that she would only waive
fees in cases:

"Where there are the most exceptional compelling eompassionate
circumstances specifically relating to the payndrihe fee".

There was no discretion to waive visa fees for eegson other than those listed.
Officials had no discretion to waive visa fees &ory other reason than those listed in
the fees legislation. | shall return to that.

This is a decidedly unhappy saga. Mr Nicholgmnthe claimants contends that the
defendant has unlawfully refused to consider then@nts' applications for entry

clearance without a fee and has delayed unreaspmatdaching a decision on whether
to accept the applications without a fee. He stilechithat Regulation 20C, and its
successors, had always provided the Secretaryabé 8tith a power to waive fees as
the Diplomatic Service Procedures and Entry Clesgg@uidance had envisaged, and
that is what the claimants had been asking theeSsgrof State to do all along. There
had been unreasonable delay and that had not laemsed by the claimants who had
responded with the information which the Secretdr$tate or Entry Clearance Officer
had required but which the latter had not consilldimeously. The delays had

permitted the basis upon which fee waivers weresicemed to move against the
claimants, which was unfair. It is to be noted MrsSingh for the Secretary of State
pointed out, that the claim did not challenge thefliness as such of the rejection of
the application by the ECO in Addis Ababa on or wbt0 October 2007. Mr
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Nicholson said that the grant of permission peedithim to challenge the delay by
reference to the delay in dealing with the appiagas from that date, however. Mr
Nicholson also submits that the requirement to gray the power to waive payment of
fees engaged Article 8 ECHR in a case such asatldsthe Secretary of State should
approach the exercise of his powers and the timirgs decision with that in mind.

Mr Singh submitted that the claim had no paiice the Secretary of State had already
agreed to consider the applications against hieotpolicy, that is to say that of 9 July
2010, to a strict timetable and that was all theg tlaimants could hope for from
success in these proceedings. The claimants' claisnfundamentally flawed. They
had asked for Family Reunion, to which they wereentitled, and after 1 April 2008
an application of the sort which they made, if @asssomething else, required a fee.
They had not made an application after 1 April 26®8he Secretary of State for fee
exemption and he was the only person who couldtgraihey had instead continued
to ask the ECO for fee waiver but he had no powegrant that exemption. The
claimants were not complaining about the lawfulnedsthe rejection of their
applications in October 2007 or about anything teefd April 2008, save that the
passage of time was part of the total period whikated what was said to be the
unreasonable delay.

| first need to consider what substantive \éggplication the three claimants put
forward. | then need to consider whether a feev@raapplication was made and, if so,
to the right person and | need to consider whethéasis was put forward for the

exercise of whatever power to waive a fee mighehexisted at the time the issue was
being considered.

The substantive visa application was clear ftbeletter of 10 October 2007 and, in
my view, from other subsequent letters. It did of@im to be within the Family
Reunion Policy set out in part 11 of the ImmigratRules. It was made because the
Family Reunion sought was on the basis that themelasts were said to be "other
dependant relatives” who had been genuinely dep¢ngson the sponsor before her
flight to the UK in 2006 and there were compellcampassionate circumstances. This
is a specifically recognised form of applicatiom émtry clearance, albeit that it is one
outside the Immigration Rules. It is a categorfirs by criteria as an exception to
the Immigration Rules. It is the Secretary of &taho has created the definition of
them.

Second, | reject the argument of Mr Singh, &ty put though it was, that because the
Entry Clearance Officer is not the Secretary ofté&Star the Home Department, and
because no application for the exercise of hisréigm was ever made to the Secretary
of State, no complaint could be made in this chs¢ the Secretary of State had not
considered the application for fee waiver or haenbenreasonably slow in dealing with
an application; none, it was said, had ever beetlent@ him. | recognise that making
an application to the wrong department cannot caafgower on the department which
lacks it. But the reality is, as Mr Singh acceptedrgument, in practice an application
for a fee exemption in respect of an entry cleagaapplication which had to be
considered by the ECO would naturally be sent @ ERO rather than to a separate
department, especially as issues common to bothtraigse. In practice, as Mr Singh
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accepted, the ECO, if not entitled to considentherer application, would pass it on to
the right person or would point the applicant ia tight direction.

The law and practice in relation to fee exeommpt@nd who could decide the issue is
quite a technical area and, over the period withclvithis case is concerned, was
changing rapidly at the behest of the Secretaryptate. What Mr Singh accepted
reflected the sensible and courteous practice wimld normally be followed. Many
applicants for visa entry clearance could not bgeeted to know the ins and outs of
these changes, and indeed even experienced imiargslicitors such as Wilsons
were not privy to the internal workings of the Sdary of State for the Home
Department and could only deal with the Entry Gieae Guidance as published,
whatever limitations it might be said to have. idf in these circumstances, quite
unrealistic to regard the application for fee exgarpas being other than addressed to
the Entry Clearance Officer or to the other penstwo was entitled to deal with it if the
Entry Clearance Officer was not entitled to deahwii. It is obvious that there was an
implicit request that it be forwarded if there Hagkn a change in personnel. There was
a sensible and legitimate expectation, both ingalland non-legal sense, that the
Secretary of State or ECO would ensure that theevapplication was forwarded to
the appropriate person or that the applicant wdndcdat least told that the person to
whom it had been sent was no longer the right perdanat did not happen.

In any event, in this case the technical pwftyir Singh's argument, that there were
two distinct bodies, is further weakened by thd that by the end of December 2008
the UKBA and the ECO were replying as one body ote paper bearing both names.
Further, the response by the Secretary of Statiingut broadly, to the pre-action
protocol letter does not suggest that the wrong@erhas been asked about fee
exemption but rather that he is dealing with thdtenaven though it was addressed to
the wrong person. The argument is further weakdayeithe fact that none of Wilsons
correspondence was ever answered by it being baidthe wrong person had been
addressed or by the Secretary of State or Entrar@hee Officer saying that the
application had no longer anything to do with him.

| conclude that an application for fee exemptwas made to the Entry Clearance
Officer in October 2007 and to the Entry Cleara@dfécer and Secretary of State in
January, April and November 2008, and in May 200%e silence in correspondence
encouraged the belief that the application woulddoerarded to and considered by the
right person even if it had been incorrectly adskeels

So, there was an application for Family Reurvatside the Rules and there was an
application for fee exemption made to an approgriaddy, directly or indirectly,
throughout this process.

| turn to the third aspect. The terms of tippligation for fee exemption varied
according to what Wilsons thought was the approgrizasis. Initially this was the
claimant's destitution. Then they sought to appé/current Entry Clearance Guidance
which, albeit subject to a warning as to how ugate it was, was not accompanied by
any indication as to what the up-to-date positiaghihbe, whether by interim guidance
or any announcement as to what the Home Officecfati relation to its statutory



discretion was. It does not seem to me to matteether the precise powers in
Regulations 20C, 26C or 25C were quoted in theedatt as to precisely how the
application for fee exemption was formulated. WImaatters in relation to an
application for fee exemption is this:

(1) The nature of the underlying visa or entryacéce application should be clear so that it

is possible to see whether a fee is payable antheha fee exemption may be
available;

(2) That itis clear that an application for feemption is being made;
(3) That an evidential basis for the fee exempisoprovided; and
(4) That a fee waiver power exists, even if itred@s over time.

28.
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Of course if a fee exemption application is made @hevant evidence is not provided,
it is to be hoped that the department would telbpplicant what at least the target of
any evidence should be.

Here, each of those requirements was in fattfisal. There was a letter and
subsequent correspondence which, in my judgmentlengeerfectly clear what the

substantive application was. At all stages a fesrgtion application was made and at
all stages there was an evidential basis put fatywahether destitution or dependency
and compelling compassionate circumstances, upaohwhe power to waive fees

might bite, and of course a fee waiver power digsteat all times, though its terms

varied.

If the relevant test had been that set oubhénEntry Clearance Guidance of 2008, the
claimants directly tried to address it, and thas e only specific power which had
been published apart from the Secretary of Stagefseral discretion and the 2008
Amendment Regulations and subsequently. If thg palver was that of the Secretary
of State to direct waiver, the material providedrafation to destitution and Entry
Clearance Guidance was material which could bebtapaf warranting consideration
in relation to the Secretary of State's powerth&f power was that seemingly broader
discretion in the regulations, or the so-called own sense basis until 18 September
2009, the claimants had made the application seiffity clearly for the Secretary of
State to know that an application for fee exempti@aad been made under whatever
power was available, and the claimants had in featided material which warranted
consideration under whichever regulation, policygardance was current at any time
when the Secretary of State might get round to idensg the application. The
material was never so weak or so far off targetitr@uld simply be ignored or be said
to be incapable of warranting the exercise of ikerdtion.

The fact that the Secretary of State's comnemses approach in relation to the
discretionary power and the regulations was unkntsvthe claimants cannot work

against them. This approach had never been pellisiif the published guidance is
said not to be accurate but nothing else has bemded, the obvious inference is that
the power exists to waive fees within uncertainuoknown boundaries. But that

plainly leaves a broad discretion under the reguiaas the only publicly knowable

power, if the Entry Clearance Guidance is not torddeed on. That emphasises my
view that the material provided by the claimantswapable of engaging the exercise
of the broad statutory discretion in the reguladion
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Accordingly, in my judgment, the position isisth The refusal to accept the
applications in 2007 was a reviewable decisiontardECO failed to consider whether
or not fees should be waived on the ground of ulen, the then relevant ground
which he should have considered. But that decisiaitself is not challenged. There
was no decision on the application repeated oraB8aly 2008, and repeated again on
3 April 2008, until at best 5 December 2008 butlmgt time the basis upon which fee
exemption was sought had changed. It could noelobg sought simply on the basis
that the claimants were destitute, it could no eange waived by the Entry Clearance
Officer. So, from 28 January 2008 the applicasbould have been considered to see
if the claimants were destitute; from 3 April 200 claimants should have been told
that the ECO was not considering the applicatianfée exemption and that it was a
matter now for the Secretary of State's discretibhat remained the position until the
UKBA letter of 22 May 2009. The ECO and UKBA saidthing about that in their
joint but contradictory letters of 5 December ar&l@ecember 2008. There was no
mention of the proper basis upon which fees co@ldviaived or of the changed and
uncertain, and in part undisclosed, policy backgtbu Instead one answer led the
claimants briefly to believe that Wilsons had cotie identified the relevant policy,
subject to the brief elaboration in the 5 Decenitf¥#)8 letter. The reference to waiting
for general guidance in January, in the letter 8 3xcember 2008, never led to a
correcting reply or to further information. Sawe the enquiry in January 2009, which
was met with silence, nothing was done until thevimus correspondence was
summarised in the pre-action protocol letter legdothe apparent decision of 22 May
2009.

In my judgment, no answer has in fact ever bgeen to the substantive visa
application that was made on 20 October 2007, tlostanding the terms of the 22
May 2009 letter. The 22 May 2009 letter rejects dipplication for entry clearance on
the basis that it is an application for Family Rieanwhich cannot succeed within the
Immigration Rules. But that simply side steps tbal nature of the application. The
original letter of 10 October 2007 is quite cleand all subsequent correspondence is
wholly consistent with it, whether dealing with teabstance of the application or in
respect of fee exemption. Entry clearance was l#oag a recognised basis with
defined criteria but one falling outside the Imnaigon Rules.

Not merely has the application for Family Rewninever been answered but the
application for fee exemption in relation to thapkcation has never been answered.
Although the claimants treat the letter of 22 M&P2 as an answer, in reality it does
not deal with the point raised in the applicationer so long a period. If the letter at
22 May 2009 is an answer to the substantive apjgitand to the visa applications it

is a misconceived answer because it does not grapph the questions which the

applications actually raise. It deals with a sabstve application which was not made
and deals with a fee application on the same msmwed basis, without addressing the
power in the regulations. | do not regard it apeasuasive answer to say that the
Secretary of State was not asked for the exerdisebooad discretionary power in the

regulations and so he was not bound to consideciskgy them.

Clearly it is not for the court to decide whia¢ answer should be, either in relation to
the substantive application or in relation to tpplecation for fee exemption, but, in my
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view, it is appropriate to quash the decision ofV&y 2009 because it fails to deal with
the applications. It follows that an order of mamdis requiring the applications to be
considered, starting with the fee exemption appboawould be appropriate.

Mr Nicholson puts his case forward, however, tbe basis also that there was
unreasonable delay. Even if the decision of 22 M09 was an answer to the
applications, there has, in my judgment, been wwoeable delay by the Secretary of
State in this case. The application in Januarn8Z)tuld have been decided in 2008,
though not necessarily by 1 April 2008. The delaydeciding the application had
become unreasonable by the time of the pre-actiotoqol letter. As | said, | reject the
defence that no application was made to the SeyrefaState and the Secretary of
State was entitled to treat it as having been madsomebody who was legally
irrelevant for these purposes. On any view, tiearigal shifts in fee regulations in the
substantive basis for fee exemption or waiver, @nthe body to which applications
should be addressed, took place without the Enliegr@nce Officer or the Secretary of
State stating what was happening, whether genecallyn specific correspondence.
Had the position been made clear to the claimétspecific powers would have been
addressed, if that was all that in truth was ha@dup the consideration of the
applications. Instead, the language of the coomdgnce from the Entry Clearance
Officer/UKBA in December 2008 was positively misiiégag and the long silences did
not suggest that the application had been madeetavtong person. No help, even the
courtesy of a reply apart from those two letterasiorthcoming from the ECO/UKBA
over this long period. The attention of the clamsawas never drawn to the relevant
policy, whether unpublished and unformulated orlishled. The Secretary of State
was doing no better, in my judgment, than simptiirgj on the applications between
28 January 2008 and 27 May 2009. The delay inddegithe application for fee
exemption was unreasonable and unlawful. | sayingtmore about any other
qualities which it lacked.

The unlawfulness reflects the fact as well thet was an application for fee waiver in
respect of Family Reunion. The claimants may reieha good case for Family
Reunion, they may not have a good case for fee pttem and there are obvious
problems whatever is the appropriate test, butféleeapplication should have been
dealt with on its merits much earlier than 22 M&PQ®, if that can be regarded as a
letter dealing with it.

The real point, however, in this case is aedg#fit one. It is an obvious problem,

particularly since the Secretary of State has saidpen correspondence that she is
willing to reconsider -- in my view to considerthe application for fee exemption but

only on the basis of her current policy. The Sekeof State contends that the proper
basis for the Secretary of State to consider oonsider her decision on the fee

exemption application is the 9 July 2010 policytestaent, which the claimants say

creates a difficult hurdle for them to surmounts Phave said, it is not for the court to

tell the Secretary of State what the outcome shbel@f her consideration of the fee

waiver application, but it is not right for the cbuot to say how the Secretary of State
should approach it as a matter of law.
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The claimant's argument on this aspect, whidineé crucial aspect, was quite limited.
The claimants do not say that the decision shoeldaBien by the Entry Clearance
Officer by reference to the destitution test; quigétly so, since the ECO has no power
to make such a decision and destitution is no lon§éself a test he could apply. As
Mr Singh submitted, it is not the law that, wheréexision has not been made or is
required to be re-taken, the law or policy govegniihe application is fixed at what it
was at the time of the application if the law oligohas moved on (see Odelola v
Secretary of State for the Home Departm@@09] UKHL 25 [2009] 1 WLR 1230
dealing with changes to the Immigration Rules).isTilustrates the point but it is one
of general application. It can also be seen in(E&sovo) v Secretary of State for the
Home Departmeni2008] UKHL 41 [2009] 1 AC 1159. It is clear frothis case that
when a decision has to be taken or re-taken #kisrt by reference to the policy or law
in force when the decision is to be taken. Theraad principle that, where there has
been unreasonable delay, the decision should be imadeference to the policies or
circumstances prevailing at the time when the datishould have been made.

Mr Nicholson recognised that there were refdicdities in saying that the relevant law
or policy should be that in force at the latesinpait which the decision should lawfully
have been made. He accepted that in the abserare alfegation of abuse of power,
which could not be made out here, the principleshaps debatable principles, in
Rashid v Secretary of State for the Home Departif2iti5] EWCA Civ 744 could not

apply.

The relevant policy cannot be that relied uporthe letter of 20 November 2008
because of the qualification to the policy and fhet that that does not represent the
policy of the decision maker. It may be unfairamgeneral sense for a government
department to have noised abroad so misleadinganaent but no prejudice has been
suffered in consequence and it was introduced avitlarning.

The relevant regulations give to the Secretér$tate a very broad discretion and she
currently has a policy, as she is entitled to hav@ot granting fee exemption in a case
such as this, except in the most exceptional cdmpgeland compassionate
circumstances specifically relating to the paynadrihe fee. The claimants cannot rely
on any other policy, including the so-called unpshie#d common sense policy, that is
to say the consideration of individual merits, ewad) and adopted between April 2008
and 18 September 2009 during which time the apmhiea should have been decided.
There is no basis for displacing the general pplesi to which | have referred. The
decision must be made by the relevant body on #seshof the law and policy at the
time it makes the decision.

| add these observations: (1) even under ayal consideration on the individual

merits, it was legitimate, and | believe that tiihow the Secretary of State's policy
was evolving between 2008 and 2009, for the SegretState to have a policy or

adopt an approach to individual merits of sayirgg therits have to be strong enough to
amount to the most exceptional compelling and casipaate circumstances in

relation to the fee. The gain in practice, therefof consideration by reference to the
unpublished policy is negligible compared to therent position.
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However, (2) even under the current policy Sleeretary of State cannot exclude from
consideration matters which fall outside his polmy exceptional circumstances in
individual cases without unlawfully fettering heergeral discretion under Regulation
25C. This may mean that the difference betweentiwee is not as great as Mr
Nicholson feared. | have referred to the parthef policy that says officials have no
discretion to waive fees for any other reason ttexse listed in the fees legislation.
That may be a warning directed to officials anandéy an be alert to the difficulty
which a claimant may face, but insofar as that ssaéement that the Secretary of State
will close her mind in the exercise of a broad dionary power to factors which are
relevant to the exercise of a broad discretionaower, the Secretary of State has
fettered her discretion unlawfully. | do not suppdhat that is how that passage should
be read.

(3) since to refuse to consider, even on aremi@nal basis, special factors which
might warrant a favourable decision to the claimamttside the scope of the policy
would be an unlawful fetter on the broad discretitive Secretary of State would be
obliged in considering or reconsidering this matteconsider representations that she
should now exercise her discretion under the 20ddulations in favour of the
claimants by reference to these factors:

() they were, and are, destitute, if thatis position, and should have had a decision in
their favour by 1 April 2008;

(ii) delay in making the decision on fee exeomptdelayed a decision on the merits for
a long time in a Family Reunion case;

(i) the proper public objectives of takingefein respect of applications for settlement
from those abroad may not always mean that thatildhwecessarily be insisted on

where the system has failed to work as intendedaasplainly happened here. The
Secretary of State will need to consider any mattvant to the exercise of a broad
discretionary power and cannot lawfully simply kgt if a matter does not go to the

operation of the strict policy it must be ignoreldether by an official or by her.

| quash the decision of 22 May 2009 and | thirdppropriate in this case to order that
the Secretary of State consider the applicatioridgerexemption and the application for
the substantive visa if she decides that fee exemphould be issued.

MR NICHOLSON: Thank you, my Lord. Rising to seek your view ashe matter
of costs, | understand from the body of your judgtmihat you have quashed the
decision of 20 May and found that the delay waswfll. In those circumstances |
would regard myself as entitled to request thatsfoauld consider granting costs to the
claimants.

MR JUSTICE OUSELEY: Yes. The problem with this case is -- what youenpst
said, Mr Nicholson, | entirely accept. The problewith this case is the
correspondence. The Secretary of State, as MhSingthe matter to me, was willing
to reconsider the matter to save the expense otid bearing and was willing to do it
reasonably promptly, there is nothing wrong with ttmetable. So the only real issue



51.
52.
53.
54.

55.

56.
57.
58.

59.

60.

was an issue which neither party really addresbedle is a little bit from each of you,
but it is in fact the only issue that was trulydiin this case which is, is the Secretary of
State entitled to consider it on the basis of 25@ the policy, which you say has
moved against you, or was the Secretary of Stafdeehto, or obliged to, consider it
on some different basis? The Secretary of Staseesaentially succeeded in those
points. The Secretary of State is entitled to wharsit on the basis of Regulation 25
and the policy. In considering that, | have dedath a point which, in my view, is
right, although it is not a point you raised andsitnot a point | canvassed with Mr
Singh, but it seems it me that it is inevitablyhtighat the Secretary of State cannot
have a discretion and then say | will consider incuenstances at all beyond those that
are set out in my policy, because that suffers froendrawback of elevating policy into
law and it is very basic propositions. But in thasrcumstances it actually seems to
me you are closer to a stand off. | have beettla tritical of the Secretary of State, |
think, obviously, justly so, but the point madeMy Dove in his granting of permission
was that you are fully entitled to bring these gedings, the delay warranted the start
of proceedings, and it may be that you should h#leshto some of your costs but |
wonder, after the offer was made on whenever it-was

MR WASTELL: 21 September, my Lord, page 136 of the bundle.

MR JUSTICE OUSELEY: It was rejected I think --

MR WASTELL: The following day, my Lord.

MR JUSTICE OUSELEY: It may be after that it should be no order as &0

MR NICHOLSON: My Lord, | suspect that is almost certainly thereot order in the
light of everything you have said and, | thinkthe light of the nature of the judgment,
so | am grateful, my Lord.

MR JUSTICE OUSELEY: Mr Wastell?
MR WASTELL: You will notice | am not Mr Singh.
MR JUSTICE OUSELEY: | had cottoned on to that.

MR WASTELL: He is detained elsewhere. My Lord, my instructi@e that,
overall, taking into account the offer that was maxh 21 September, the appropriate
order would be no order as to costs in the casdl.aiAs you pointed out the Secretary
of State cannot consider it under a policy thatamger exists in the absence of Rashid
type principles, but there is no pre-suppositiorthis case that the Secretary of State
would have unlawfully fettered her discretion h&e sonsidered it. So the offer on 21
September is fairly and squarely in the terms tlmat have found today. Since the
majority of costs were incurred after that datetenms of the preparation for this
hearing, my submission is that the appropriate rovdeuld be no order as to costs
overall.

MR JUSTICE OUSELEY: Yes. Thank you.
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| am going to make an order that the Secraitu§tate pay the claimant's costs up to
and including 22 September but none thereaftererddfter each side to bear its own
costs. It seems to me that this is an instanceeMte claimants were entitled to seek
the assistance of the court to get the Secreta§tatke to face up to the applications.
The pre-application protocol correspondence yieldedery unsatisfactory response
which did not betoken any assistance. Proceedimg® then inevitable and the
claimants should have their costs up to the pdinwldach the open offer was made.
Thereatfter, | think it would be wrong for the Searg of State to have to pay the costs
of the claimants having the satisfaction of a fdrim@er, or rather having a formal
judgment which says critical things about the Stacyeof State's procedures.

The Secretary of State does not seek costBtlyigirom the claimants, but the
claimants have gained little to warrant the Secyeth State paying their costs of the
proceedings after that consent order. In my judgntbe appropriate order after the
proposed consent order was rejected on 22 Septetiiseyear is that the each side
should bear their own costs. That is the ordeaken

MR NICHOLSON: My Lord, if I could just point out that the claimanare legally
aided, so | think | need to ask for a detailed ss®ent of their publicly funded costs.

MR JUSTICE OUSELEY: Yes. You may have that detailed assessment.
MR NICHOLSON: Thank you very much, my Lord.

My lord, if | could just ask you one more matte@e would greatly value a transcript of
your judgment and | believe that unless | ask yoauthorise that, Smith Bernal will
not do one.

MR JUSTICE OUSELEY: | do not know whether that is right or wrong, boyaay,
you want a transcript. You have to pay, | think.

MR NICHOLSON: Yes, we do.
MR JUSTICE OUSELEY: You have to pay and a transcript will be prepayed,

MR NICHOLSON: Thank you very much.



