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STATEMENT OF DECISION AND REASONS
APPLICATION FOR REVIEW

This is an application for review of a decision m&y a delegate of the Minister for
Immigration and Citizenship to refuse to grantdipglicant a Protection (Class XA) visa
under s.65 of th#ligration Act 1958the Act).

The applicant, who claims to be a citizen of thec&rRepublic, arrived in Australia [in]
February 2008 and applied to the Department of gnation and Citizenship for a Protection
(Class XA) visa [in] March 2008. The delegate dedidb refuse to grant the visa [in] May
2008 and notified the applicant of the decision hisdreview rights.

The applicant sought review of the delegate's dwtisnd the Tribunal, differently
constituted (‘the first Tribunal’), affirmed the ldgate's decision [in] September 2008. The
applicant sought review of the Tribunal's decidigrthe Federal Magistrates Court and [in]
March 2009, the Court issued consent orders sedsite the decision and remitting the
matter to the Tribunal to be determined accordinigy.

The matter is now before the Tribunal (‘the currénbunal’) pursuant to the order of the
Federal Magistrates Court.

RELEVANT LAW

Under s.65(1) a visa may be granted only if thagsi@e maker is satisfied that the prescribed
criteria for the visa have been satisfied. In gahéhe relevant criteria for the grant of a
protection visa are those in force when the vigdieqtion was lodged although some
statutory qualifications enacted since then mag bésrelevant.

Section 36(2)(a) of the Act provides that a crdarfor a protection visa is that the applicant
for the visa is a non-citizen in Australia to whame Minister is satisfied Australia has
protection obligations under the 1951 ConventiofafRg to the Status of Refugees as
amended by the 1967 Protocol Relating to the StaEt&efugees (together, the Refugees
Convention, or the Convention).

Further criteria for the grant of a Protection @l&A) visa are set out in Part 866 of
Schedule 2 to the Migration Regulations 1994.

Definition of ‘refugee’

Australia is a party to the Refugees Conventiongerterally speaking, has protection
obligations to people who are refugees as defingktticle 1 of the Convention. Article
1A(2) relevantly defines a refugee as any persoo: wh

owing to well-founded fear of being persecutedré@sons of race, religion,
nationality, membership of a particular social grau political opinion, is outside the
country of his nationality and is unable or, owtngsuch fear, is unwilling to avalil
himself of the protection of that country; or wimot having a nationality and being
outside the country of his former habitual residggng unable or, owing to such fear,
is unwilling to return to it.
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The High Court has considered this definition muanber of cases, notabBhan Yee Kin v
MIEA (1989) 169 CLR 37%pplicant A v MIEA1997) 190 CLR 225JIIEA v Guo(1997)
191 CLR 559Chen Shi Hai v MIMA2000) 201 CLR 293VIIMA v Haji Ibrahim (2000) 204
CLR 1,MIMA v Khawar(2002) 210 CLR IMIMA v Respondents S152/20@804) 222
CLR 1 andApplicant S v MIMA2004) 217 CLR 387.

Sections 91R and 91S of the Act qualify some aspacArticle 1A(2) for the purposes of
the application of the Act and the regulations fmdicular person.

There are four key elements to the Convention d&fim First, an applicant must be outside
his or her country.

Second, an applicant must fear persecution. Un8&Rg1) of the Act persecution must
involve “serious harm” to the applicant (s.91R(})(land systematic and discriminatory
conduct (s.91R(1)(c)). The expression “serious Aamsiudes, for example, a threat to life or
liberty, significant physical harassment or illdéteent, or significant economic hardship or
denial of access to basic services or denial chafpto earn a livelihood, where such
hardship or denial threatens the applicant’s cayp&uisubsist: s.91R(2) of the Act. The High
Court has explained that persecution may be diemfiainst a person as an individual or as a
member of a group. The persecution must have ariabffuality, in the sense that it is
official, or officially tolerated or uncontrollabley the authorities of the country of
nationality. However, the threat of harm need reothe product of government policy; it
may be enough that the government has failed umakle to protect the applicant from
persecution.

Further, persecution implies an element of motoratn the part of those who persecute for
the infliction of harm. People are persecuted tonesthing perceived about them or attributed
to them by their persecutors. However the motivatieed not be one of enmity, malignity or
other antipathy towards the victim on the parthaf persecutor.

Third, the persecution which the applicant fearsinte for one or more of the reasons
enumerated in the Convention definition - racagreh, nationality, membership of a
particular social group or political opinion. Thierpse “for reasons of” serves to identify the
motivation for the infliction of the persecutionhd@ persecution feared need nosbtely
attributable to a Convention reason. However, mertsen for multiple motivations will not
satisfy the relevant test unless a Convention reasoeasons constitute at least the essential
and significant motivation for the persecution &zhrs.91R(1)(a) of the Act.

The meaning of the expression ‘for reasons ofemiership of a particular social group’
was considered by the High CourtApplicant A’scase and also ipplicant S In Applicant
SGleeson CJ, Gummow and Kirby JJ gave the follovgmgmary of principles for the
determination of whether a group falls within thedidition of particular social group at [36]:

... First, the group must be identifiable by a cheastic or attribute common to all
members of the group. Secondly, the characteostattribute common to all
members of the group cannot be the shared feasreépution. Thirdly, the
possession of that characteristic or attribute rdissinguish the group from society
at large. Borrowing the language of Dawson Applicant A a group that fulfils the
first two propositions, but not the third, is mgral"social group” and not a
"particular social group". ...
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Whether a supposed group is a ‘particular soc@aligrin a society will depend upon all of
the evidence including relevant information regagdiegal, social, cultural and religious
norms in the country. However it is not suffici¢inat a person be a member of a particular
social group and also have a well-founded feareo$grution. The persecution must be
feared for reasons of the person’s membershipeopénticular social group.

Fourth, an applicant’s fear of persecution for amtion reason must be a “well-founded”
fear. This adds an objective requirement to theirequent that an applicant must in fact hold
such a fear. A person has a “well-founded fea@fsecution under the Convention if they
have genuine fear founded upon a “real chance&odgrution for a Convention stipulated
reason. A fear is well-founded where there is &sebstantial basis for it but not if it is
merely assumed or based on mere speculation. Ac¢iheace” is one that is not remote or
insubstantial or a far-fetched possibility. A persan have a well-founded fear of
persecution even though the possibility of the @auson occurring is well below 50 per
cent.

In addition, an applicant must be unable, or unmglbecause of his or her fear, to avail
himself or herself of the protection of his or lseuntry or countries of nationality or, if
stateless, unable, or unwilling because of hiseorféar, to return to his or her country of
former habitual residence.

Whether an applicant is a person to whom Austfas protection obligations is to be
assessed upon the facts as they exist when th&ales made and requires a consideration
of the matter in relation to the reasonably forabéefuture.

Protection Obligations

Subsection 36(2) of the Act, which refers to Augtta protection obligations under the
Refugees Convention, is qualified by subsectior{8)3¢4) and (5) of the Act. These
provisions apply to protection visa applicationsdman or after 16 December 1999. They
provide as follows:

Protection obligations

(3) Australia is taken not to have protection afiligns to a non-citizen who has not
taken all possible steps to avail himself or hérsled right to enter and reside in,
whether temporarily or permanently and however ttighit arose or is expressed, any
country apart from Australia, including countridsadnich the non-citizen is a
national.

(4) However, if the non-citizen has a well-foundedr of being persecuted in a
country for reasons of race, religion, nationalibembership of a particular social
group or political opinion, subsection (3) does aply in relation to that country.
(5) Also, if the non-citizen has a well-foundedrfdzat:

(a) a country will return the non-citizen to anatheuntry; and

(b) the non-citizen will be persecuted in that ott@untry for reasons of

race, religion, nationality, membership of a paiae social group or

political opinion;

subsection (3) does not apply in relation to th&tfinentioned country.
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This means that where a non-citizen in Australsdaght to enter and reside in a third
country, that person will not be owed protectiotigdtions in Australia if he or she has not
availed himself or herself of that right unless tloaditions prescribed in either s.36(4) or (5)
are satisfied, in which case the s.36(3) preclusitimot apply.

The Full Federal Court has held that the term ttighs.36(3) refers to a legally enforceable
right: MIMA v Applicant C(2001) FCR 154. Gummow J has suggesteabiter dictathat

the ‘right’ referred to in s.36(3) is a right inetidohfeldian sense, with a correlative duty of
the relevant country, owed under its municipal tavthe applicant personally, which must be
shown to exist by acceptable evidence:M&dIA v Al Khafaji (2004) 208 ALR 201 at [19]-
[20].

In determining whether these provisions apply,ua&ht considerations will be: whether the
applicant has a legally enforceable right to eatet reside in a third country either
temporarily or permanently; whether he or she hkert all possible steps to avail himself or
herself of that right; whether he or she has a-feeihded fear of being persecuted for a
Convention reason in the third country itself; avitether there is a risk that the third country
will return the applicant to another country whbeeor she has a well-founded fear of being
persecuted for a Convention reason.

CLAIMS AND EVIDENCE

The Tribunal has before it the Department’s filatiag to the applicant.

Primary application

The applicant’s protection visa application, pregawith the assistance of [name deleted in
accordance with s.431(2) of the Migration Act as thformation could identify the
applicant] (later identified as his mother-in-lawdntains the following information.

The applicant is a male Czech national, born im&@satin 1989. He speaks, reads and writes
Czech and Slovak, and also speaks English.

The applicant gives his ethnicity as ‘Gypsy’ and t@ligion as Christian. (Independent
sources indicate that the more common term foafimicant’s ethnicity is Roma, and that
‘gypsy’ is regarded by many as a derogatory terhe dpplicant and the Tribunal used the
term ‘Roma’ in subsequent correspondence and ainigeand the Tribunal uses it also in
this decision.)

The applicant attended school for 9 years, in thec town of [town deleted: s.431(2)], near
Ostrava.

The applicant was unmarried at the time of theiappbn, although he later advised that he
married an Australian citizen [in] August 2008. iddicates that his parents are both Czech
citizens resident in New Zealand His father is timie Czech born on the territory of
current-day Slovakia, and his mother is a Roma bothe Czech Republic.

The applicant left Europe, Vienna Airport, [in] Augt 2004. He holds a Czech passport
issued [in] June 2004, valid [for five years]. Tdqgplicant states that he lived in New Zealand
from September 2004 to February 2008. He claimsh@dravelled from the Czech Republic
to New Zealand for the purpose of recognition esfagee, and that he applied for refugee
status in New Zealand.
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The applicant’s refugee claims are set out in awyiten statement stapled to the application
form, stipulating that he does not wish to returthie Czech Republic or anywhere in the
European Union. They are, in summary:

= His father is Czech and his mother is Roma.

= At school, the applicant was verbally and physicabused. Due to his and the family’s
experiences of discrimination, the family emigratedNew Zealand. The applicant did not know
much about what was going on, but resolved to gaohin way as soon as he turned 18.

= The applicant recalls skinheads breaking all thedaivs of his home in the Czech Republic,
using abusive anti-Roma terms and threatening o them. His father took the family down to
the basement. Later, there was threatening graffiti

» The applicant’s grandfather (maternal?) was a sacgessful businessman who had a very big
company. He was identifiably Roma because of hik gliin. Because of this, Czech nationalists
were always threatening him, and he went to Newaztek He has been living there for some 8 or
9 years, ‘like a refugee’.

» The applicant wants to establish his own familyd tmensure that they do not suffer as he had to.
He states that he remains traumatised by his gpstiences.

» The applicant states that the Czech State wilpnatect him, despite its membership of the
European Union. He claims that Roma face harassamehkack of respect throughout Europe.

» The applicant claims to fear verbal and physicaghbsment, and possibly death, in the Czech
Republic. He claims that skinheads murdered areufichme deleted: s.431(2)]) in 1997, and
that his great-great grandparents and others vied ln concentration camps.

Delegate’s decision

The delegate refused the application, finding fadtralia does not have protection
obligations towards the applicant because he Hastefe protection in a range of third
countries under s.36(3) of the Act, and that theepiions under s.36(4) and s.36(5) of the
Act did not apply. The decision referred primatitythe Members States of the European
Union. The delegate noted the applicant’s failorprovide details of his and his family’s
visa status in New Zealand, and considered it foiebthat he had received protection there.

Other material on the Department’s files

The Department’s file (folio 70) includes a letteym the applicant dated [in] October 2008
in which he seeks the Minister’s intervention parsiio s.417 of the Act. Attached to it are a
marriage certificate dated [in] August 2008, arttels of support and a petition from
members of his church. In this letter, the applicgpears to state that he was included in his
family’s protection visa application in New Zealaridhe New Zealand authorities granted

his other family members permanent residency (ibisclear whether this was as refugees or
on some other basis), but the applicant was exdlbdeause he had at that stage already
travelled to Australia He requests the Ministemntervene because he does not wish to be
separated from his Australian wife. A letter frome tDepartment dated [in] November 2008
indicates that the Minister considers it would hagpropriate for him to intervene while the
applicant was engaged in migration-related litigadi

Review application

The first Tribunal
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Printed and other material

The Tribunal received a range of material fromdhplicant, before and during the Tribunal
hearing, as follows:

= A CD-rom that appears to include footage of a fahef a person named [name deleted:
s.431(2)], with the date of death being [in] May2&9

= Selected pages of the Czech passports of the appigarents and his sister ((names and dates
of births deleted: s.431(2)]), each showing thaytivere granted NZ permanent residency [in]
April 2008 [this is therefore after the applicardisival in Australia]. The applicant’s
grandparents, [Person A] [date of birth delete4BE(2)] and [his spouse] ([date of birth deleted:
s.431(2)]) obtained NZ permanent residency [in] 8/a2005.

= There is a large volume of general reports, sontenglish and some untranslated in Czech,
concerning incidents of violence and other ill-treant of Roma people.

» The applicant provided a significant amount of mateelating to his grandparents’ unsuccessful
application for refugee status in New Zealand. €heslude the following:

- [Person A]'s statement, entitlédy Story in which he details his claimed past
experiences in the Czech Republic, including thederuby skinheads of an uncle
[name deleted: s.431(2)], and serious threats aghim, followed by an attack in
early 2000.

- [Person A]'s curriculum vitae, and various statetaa support from the Czech
Republic and New Zealand.

- The submissions include copies of the New Zealamdigration Service’s and the
Refugee Status Appeals Authority’s decisions, ditdd-ebruary 2002 and [in]
June 2004 respectively, that neither [Person A][Rerson A’s spouse] have a well-
founded fear of persecution in the Czech Republic.

» The applicant includes a further copy of his owigee claims.
Tribunal hearing, [in] August 2008

The applicant appeared before the Tribunal as pusly constituted [in] August 2008. The
hearing was conducted through a Czech/Englishpreger. The Tribunal took oral evidence
from 2 witnesses.

The Tribunal as presently constituted has listeéndtle audio recording of the first Tribunal
hearing.

Following is a summary of the applicant’s oral @nde.

= The applicant said that his mother-in-law, [namketdel: s.431(2)], had helped him complete
his protection visa application. He had nothingda or alter.

» The applicant confirmed his personal and familykdgaound, consistent with the information
given in the protection visa application. He séigtthis parents and his sister remain in New
Zealand.

» The applicant said that his parents are refugeesttat the New Zealand authorities granted
them protection visas 2 or 3 months after he adrimeAustralia He said that his parents did
not include him in their NZ protection visa apptioas, because he had come to Australia.



[Note: this appears to be at odds with the applisatatements elsewhere that his parents
included him in their NZ refugee application.]

The applicant said that his parents’ lawyer hadaied him and told him that his parents
would not be granted protection visas if he retdriteNew Zealand In response to the
Tribunal's queries for further explanation of thise applicant said that in New Zealand he
had committed driving offences, whilst he was deasners permit. He had received a fine of
about $1,000, and his father is now paying off ¢hfaises. He had not been charged with any
(other) offences.

The applicant said that his (older) sister had beeluded in his parents’ applications for
protection visas in New Zealand. He believed thmtdmily had entered New Zealand as
tourists. He had also applied for a student visdstvim New Zealand.

The Tribunal Member explained to the applicangeneral terms, that Australia did not have
protection obligations towards him if he had efifiexiprotection in a third country.

The applicant said that, based on what his lawgdrtbld him, he probably cannot return to
New Zealand. The Tribunal noted that any commuitinatr advice between the applicant
and his lawyer is privileged information, and hesloot need to tell the Tribunal about this
unless he wishes to.

38. The applicant gave the following evidence regardirsgfears of persecution in the Czech
Republic:

a)

b)

The applicant described having been verbally angiphlly abused at school in the Czech
Republic. The teachers joined in the abuse. Higefaaiccompanied him to school, and his
classmates threatened him.

i) On one occasion, the applicant was bashed whilgingdor his father to collect him.

i) On another occasion, skinheads broke the windowsedfiouse where the applicant
lived, and attacked the family. They shouted abcaking for ‘gypsies’ to be sent to the
gas chambers. The applicant’s father preventedpptcant from shouting back. After
the incident, the applicant and his family disc@ekeracist graffiti on the walls of the
house.

iif) The applicant said that skinheads constantly patsddim and his family.

The applicant said that skinheads targeted hiseyneime deleted: s.431(2)] in 1998. They
also attacked his sister. The applicant said tisagtandfather ([Person A]) had been a
successful business. However, some people wamstooy Roma who do well. The incidents
that occurred to his family made it difficult fomhto attend school. He disliked school as a
result. Overall., he felt that Roma people in tzech Republic have no chance, because of
discrimination. The applicant said that he attensigtbol for 9 years in the Czech Republic.

The applicant said that he feared that he coulgeogecuted or killed if he returned to the
Czech Republic, because of his grandfather. Inomesgto the Tribunal’s questions, he said
that his grandfather had had to flee the Czech Blepand the whole family was being
persecuted.

39. On otherissues: -

a) He went to school in New Zealand, but his studésd application was rejected. He and his
family appealed the decision twice, without succ&be applicant said that he was ‘excluded’ He
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b)

c)

d)

f)

said that he was not sure why his parents didnodéide him in their applications for New
Zealand visas.

The applicant said that he left New Zealand bechas#goubted that the authorities there would
grant his family visas. The applicant said thatg@gner was in Australia, and he feared never
being able to see her. He therefore came to Aistakeek protection.

The applicant said that he married an Australifinen, the daughter of [name deleted: s.43192)],
[in] August 2008. His wife is an Australian citizehCzech Roma background, aged 16 at the
time of the first hearing His wife came to Austaasiome 12 or 13 years earlier. The couple met
on the internet a year earlier. She also has vekatn New Zealand whom the applicant’s
grandfather knows.

The Tribunal discussed with the applicant the Ne&land authorities’ decisions rejecting the
applications of his grandparents, [Person A] aretgén A’s spouse]. It noted that the NZ
authorities had found these persons not to be eefudindings that did not appear to assist the
applicant. The applicant said that he was not aboait these decisions.

The Tribunal noted the photocopied passports itidigahat the applicant’s grandparents and
immediate family members had all obtained NZ permamesidency, but they did not reveal the
basis for this. They do not indicate that thessqes have refugee status in that country. The
applicant replied that he did not know how varifarsily members had obtained their resident
permits.

The Tribunal discussed with the applicant his pméérnight to enter and reside in European

Union countries. The applicant said that Roma peegperience problems throughout Europe,
and mentioned Germany, Austria and Italy by naneeséld that he has nowhere to go in Europe,
and that his wife is in Australia. He added thatwife and her parents were given refugee status
in Australia. The applicant said that he wishesdtablish a family in Australia.

Following is a summary of [Person A]'s oral evidenfPerson A] said that he is the
applicant’s grandfather, and would like him to bbarged refugee status in Australia. [Person
A] said that he was born in Slovakia, and livedhe Czech Republic until 2000. He had a
successful business in the Czech Republic, buttfiece to save his and his family’s lives. In
the Czech Republic, he had suffered psychologiesEgure, attempts to burn his house down
and the loss of all his property. He also mentioagalice friend who had tried to help him
on various occasions, and had later been demoted.

[Person A] said that he did not obtain refugeeustat New Zealand, but the Minister granted
him a different visa to stay. He said that the egaypit had been stressed after arriving in New
Zealand. He (the applicant) obtained a learnec&nice, but was unaware of the conditions
and had committed driving offences. He referrethtapplicant’s girlfriend in Australia,

now his wife.

Following is a summary of [the applicant’'s mothe#daw’s] oral evidence. [She] told the
Tribunal that the applicant married her daughtey August 2008. [She] said she is a Roma,
originally from the Czech Republic, who came to #aisa with her husband and 3 children
in 1996 and was granted refugee protection. Shevisan Australian citizen. She said that
the Roma face an ‘inappropriate’ situation in tree¢h Republic. She gave as an example
that she has family who live 20 persons in one room

The Tribunal discussed with the applicant in somiaitithe rights of European Union
citizens to enter and reside in other EU MembeteSta
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The current Tribunal

The Tribunal received a pre-hearing submissionAoiil 2009. It contains detailed
arguments, including the following claims and evice:

= The applicant’s parents and sister were grantegjesf status in New Zealand.

= On the applicant’s right to enter and reside ireotBU Member States: -

The submission addresses the meaning of the togémter and reside’.

With reference to EU Directive 2004/38/EU (whicle tirst Tribunal had
relied on in its decision), it points out: (a) Eltizens have the right to
remain in EU States for less than 3 months, but ¢évs is subject to
gualifications such as that the citizen shouldbetan unreasonable burden
on the social assistance scheme’; and (b) beyaondr2hs, residence rights
are qualified because they depend on employmentieucial capacity.

The submission argues that the applicant wouldmetuEurope with his
spouse, and would therefore need to show finapejadcity for 2 persons.
Because of limited access to social assistance @atgyhe would not have
‘equal rights of residence’.

His residency rights are also subject to each Elthbr State’s right to
expel non-citizens, ‘on grounds of public policybtic security or public
health’. (Art.27.1) It stresses that he will prolyalbe unable to find
employment.

" It notes that the previous Tribunal accepted thatapplicant has a well-founded fear
of Convention-related persecution in the Czech Rkpu

. It refers to country information about the persemubf Roma in various parts of
Europe, in particular relating to : (a) personalusiy, (b) employment
discrimination, and (c) access to basic services.

. The applicant provides a statutory declaration ith@tides the following information:

He fears being unable to work anywhere in the EemagJnion, due to his
Roma ethnicity, his age, his limited skills and inigbility to ‘speak any
European languages’ apart from Czech.

He states that he has learned from family memised) as his grandfather
and his mother being denied work (in the Czech Ripand Poland)
because they were Roma. The police beat up a couBierna, causing him
to drop his law studies.

The applicant states that his Australian wife wgoid him in Europe. They
would face unemployment and homelessness duedordisation.

Tribunal hearing]s], [in] May 2009
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The applicant attended a Tribunal hearing in SydmgyMay 2009. His representative,
[Person B] accompanied him. His wife, [name delese#31(2)], was present as an observer.
The first hearing was adjourned, and resumed {e] May 2009 to discuss further legal
points and matters that had arisen from the apglE@ost-hearing submission. The resumed
hearing was held via videolink, with the applicant [his wife] in Brisbane, and the

Tribunal Member, [Person B] and the interpretesyaney The hearing was conducted with
the assistance of a Czech/English interpreteroftatig is a consolidated summary of the
discussion over the 2 sessions.

The Tribunal, following its introductory commenisyited the applicant and his
representative to make any initial statements.géteB] gave the Tribunal a recent article on
a Neo-Nazi attack against Roma in the Czech Repudoiid alerted it to another untranslated
article about an incident in Prague She said tiedd incidents indicated ongoing anti-Roma
sentiment and violence in the Czech Republic Nep+Betivity appeared to be on the rise,
particularly in light of the Global Financial Crssi

The Tribunal asked the applicant to clarify andatpdis personal circumstances, and those
of his family. He said that he left the Czech Rdmuwith his parents and older sister in

2004. He initially said that he has no remainirigtrees in the Czech Republic, but then
qualified this to say that he is not in contacthwany of them In response to further questions,
he said that does not know of any uncles or aumtsi®father’s side, and that, when the
family left the Czech Republic, he believed tharthwere 2 aunts on his mother’s side still
living there.

The applicant said that his maternal grandpareetd to New Zealand some years earlier,
‘as refugees’. They are now permanent residents ti@e Tribunal noted that documents
that the applicant had provided to the Tribunalossning his grandparents’ applications in
New Zealand showed that they were not accepteefagaes. The applicant thought that they
had received permanent residency on the basis mitidrial intervention.

The applicant repeated the statement in his subnisisat his parents and younger sister
were refugees in New Zealand. They received refgtgas some weeks or months after he
left the country, hence in early 2008. The Tribumated that the applicant had discussed this
with the previous Tribunal, and asked if he hadhierr details or evidence. The applicant
replied that he did not. The Tribunal flagged ugpsise that the applicant had not informed
himself about this. It flagged its doubt that tipplecant’s parents and sister had received
refugee status. The documents that the applicahsiamitted to the first Tribunal showed
that the New Zealand authorities had not acceptedrandparents’ refugee claims.
Furthermore, New Zealand records of the Appealfiduties decisions during 2007-2008
indicated that all 5 Czech applications had beemuised. This information, while not
conclusive, suggested that the applicant’s famalg received permanent residency on some
other basis.

The applicant said that his family applied for gefe status on arrival in New Zealand, and
he was included in the application. He initiallydheastudent visa, and attended college for
about 5 months. After that, he just stayed at hdrater, the applicant said that he did
various casual jobs, such as gardening and helpsmfather in a painting business. The
Tribunal asked about the applicant’s advice orphagection visa application that his
occupation in New Zealand had been as a motor mechkhe applicant replied that he did
not receive training or complete any apprenticeghipis field. However, he did work on
motor vehicles for himself from time to time.
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The Tribunal noted the applicant’s previous evidetocthe Tribunal that his presence in New
Zealand had been an obstacle to his family’s peemtaresidency. It sought details of this,
alerting him that he did not need to talk about eoiyversations he had had with lawyers.
The applicant said that he had committed traffigesjing offences. ‘They’, that is, people
who lived in New Zealand, told him that that cobkla problem for his family. The Tribunal
said that it doubted that these would have any ainpia a refugee application, and that it
suggested that his family had been allowed to isttNew Zealand on some other basis.

The applicant later said that he also came to Aliatbecause he had fallen in love with [his
future wife] in Queensland He was worried that loild be unable to see her if his bid to
stay in New Zealand failed.

The Tribunal asked the applicant about his acéigith Australia since his arrival in early
2008. The applicant said that he married [in] Ad@@98 His family attended the wedding
from New Zealand, though he did not discuss widntltany issues such as their residency
status in that country. The applicant said thatdwd permission to work in Australia, but had
in fact not studied or worked. The Tribunal soudgitails as to whether there was any reason
for this. The applicant said that he had helpednmaeleted: s.431(9)], his father-in-law, as a
courier for some 4 months. He had been unablentbdny other work. His mother-in-law
covers his expenses. He has no other source ahigco

The Tribunal told the applicant that its sole fowtas whether he was a refugee and whether
Australia had protection obligations towards hinuring the course of the discussion, he
indicated that he had considered other visas, asa@spouse visa. However, he understood
that he had to return to the Czech Republic to seek a visa. [Person B] said that there
appeared to be concerns about the applicant’syatulapply on-shore for a substantive visa
(s.48A of the Act), and related issues such asgusise’s ability to provide or arrange an
assurance of support.

The Tribunal advised that a threshold issue wadhen@r not the applicant has effective
third State protection pursuant to ss.36(3)-(ShefAct. It explained, in detail, the
requirements of those provisions.

The Tribunal noted that, as a Czech national, pipiGant was also considered an EU
national and had certain rights with respect tmfthe other EU Member States. The
Tribunal discussed each component of the provisiad,its application to the applicant’s
circumstances. It noted recent Canadian analys$ighwts own research had confirmed,
identifying Spain and Estonia as 2 EU Member Stiitasprovide EU nationals with the
right to enter and reside in their countries bey8mdonths, without the restrictions (such as
labour market restrictions, or the financial andpayment qualifications for stays over 3
months) that other EU Member States impose.

The Tribunal took Spain as a particular examplé, lzanded to the applicant and his
representative an official Spanish publication mglsh ‘Regulations governing EU citizens
in Spain’. The Tribunal summarises the followingleange under relevant headings, for
convenience.

The right to enter and reside in EU Member Statep to 3 months
The Tribunal noted that it appeared uncontrovethia the applicant had a presently existing

legal right to enter and reside in any EU MembetteéStor up to 3 months, upon presentation
of his Czech passport.
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[Person B] argued that she doubted that evenitfhs was an unqualified ‘right to residence’
within the meaning of s.36(3) of the Act, evenmaperary one She referred to s.10 of
Directive 2004/38/EC which states that EU natiomadsrcising their right of residence
should not ‘become an unreasonable burden on thal sssistance system of the host
Member State’ (although this provision actually seddes periods of residermeyond3
months, see below). She also pointed to currergntaiaties in Europe, with specific
examples. She noted, for instance, that transit@mmangements are in place for newly
acceded States such as the Czech Republic, tathef 009. Many Member States already
have labour market restrictions in place, restiggcthe scope of EU-10 nationals to work. The
Global Financial Crisis may lead to further regiois. She also drew to the Tribunal’s
attention a concern raised by the EU Commissiamefiman Rights, in his repémn a UK
decree from 2001 which authorised UK officials éfuse entry or impose conditions on
certain national or ethnic groups, including Rofiae report noted that the UK law breached
EU and fundamental laws, and should be amended.

The Tribunal noted that there was obviously vasrain EU laws, including domestic laws
implementing Directive 2004/38/EC. It added thatthis respect, Spanish law was clear:
‘EU citizens are free to enter, leave, travel and in Spain [there are qualifications relating
to certain relatives of EU citizens, not applicaloehe applicant] and may also engage in
economic activity [...] under the same condition$saanish citizens’. The Tribunal noted
that the Spanish law had special transitional [giowss for nationals of Bulgaria and
Romania, but not the Czech Republic.

The right to enter and reside in EU Member Statesore than 3 months

The Tribunal noted that a number of EU Member Stéeistria, Belgium, Denmark and
Germany) impose labour market restrictions on Czextlonals (and others). The EU
Directive 2004/38/EC provides for the right of gesce beyond 6 months, but subject to
conditions relating to work (employment or self-daymnent) and financial self-sufficiency,
and with health insurance. These were, arguably,@nditional rights.

The Tribunal said that, by way of contrast, Spaid ho such conditions. The only
requirement was that a person present an EU passpalid ID card, and apply for
registration at the Central Register on Foreigngremployment does not of itself affect this
right.

The Tribunal advised that it understood Estonia plrmitted EU nationals to enter and
reside in that country beyond 3 months, but itrthtlhave relevant material to hand at the
time of the hearing. (The Tribunal has decidedtoaindertake research into the situation in
Estonia, in light of its findings with respect tpain.)

Expulsion — the cancellation of an existing right

During the course of the hearing, [Person B] atette Tribunal to her concern that the
applicant may face difficulties accessing sociavises in the event of unemployment or
other need. She said that EU Directive 2004/38/&@aned a further qualification to the
right to enter and reside, namely that groundekpulsion might lie in a person becoming
‘an unreasonable burden to the social assistarsterayof an EU Member State. The
Tribunal explained its understanding of Spanish laamely that the sole grounds for

! Final Report by Mr Alvaro Gil-Robles, Commissiorier Human RightsOn the Human Rights Situation of
the Roma, Sinti and Travellers in Eurg®rasbourg, 15 February 2006, see para 100.
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expulsion were public policy, public security ofglia health. The expulsion must be based
on the person’s conduct alone, and only whereseda ‘genuine, present and sufficiently
serious threat affecting a fundamental interesioofety’ The Tribunal noted further that
expulsion of an EU national on economic groundsifiease of high unemployment levels)
was explicitly ruled out, in the EU Directive aslixges Spanish domestic law.

[Person B] also drew to the attention recent reqpooncerning Italy’s expulsion of Romas,
including those from EU Member States (such as Raemd he Tribunal acknowledged
reports critical of Italian policy and practice tasls the Roma minority. However, it
understood there to be stark differences betwediaritand Spanish practice, including
regarding labour market access and general patipyoaches. It did not think that the Italian
reports could lead one to infer that Spain woultege on or reverse the rights it affords to
EU nationals, or its practices.

All possible steps

The Tribunal asked the applicant what if any stepsad taken to avail himself of such a
right. The applicant replied that he had not takewy steps. The Tribunal formed the
impression that the applicant had not turned hisdnid questions of possible entry and
residence in other EU Member States, at least tipettime of the first hearing session, and
that even later, he did not wish to do anythinglsas renewing his Czech passport or
enquiring about flight tickets) that seemed to coanter to his aim of securing permanent
residency in Australia.

The applicant’s post-hearing submission indicakted the applicant does not intend to renew
his Czech passport, which expires [in] June 20@9h& second session, the Tribunal
discussed this with the applicant and his represieet [Person B] contended that the
applicant should not be required to approach thiecaities of the Czech Republic, as a
country in which he has or claims to have a wellAded fear of persecution. The Tribunal
observed that he did not claim to fear persecutimm the authorities of that country. Indeed,
his recent submissions to the Tribunal includedeni@tthat showed that his family had
approached the Czech authorities on behalf of tek@s and him, and that the authorities
had issued police clearances for presentationet®dNdw Zealand authorities. [Person B]
argued that a narrow reading of the words ‘all fadesteps’ was contrary to the spirit of the
Convention.

At the second session, the Tribunal went through thie applicant the documentary and
other requirements required for him to have hisdzessport renewed in Australia (see
paragraph 85 below). The applicant did not raisecmcerns about his ability to meet these
requirements, including the birth certificate. (Asted immediately above, the Tribunal drew
to his attention that the Czech authorities hagstesbwith his police clearance.)

Well-founded fear of persecution in another Stateérticular Spain)

The applicant said emphatically that he fearedgmerson throughout Europe. He believed
that Neo-Nazis were on the rise throughout Eurdpey now included physicians and
lawyers amongst their numbers, and their reachexpanding. He gave an example of a
recent racist attack in Hungary that resulted irld@ths. Neo-Nazis and others detested
Roma, and he was sure that if he went to any ElWtepuhe would be refused work on the
basis of his Czech passport and Roma ethnicity.
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The Tribunal and [Person B] discussed the situatid®pain. [Person B] said that she had
recently returned from southern Spain It was euidest Roma were highly marginalised and
confined to menial work and modest means. She deresil that the situation was likely to
become more precarious in the light of Spain’s ysleyment problems. The applicant’s lack
of Spanish language and lack of skills combinegive him bleak prospects there.

She added that the applicant would most likelyhate access to social security, health
insurance, both of which were mainly contributicased in Europe, or language training or
vocational training. In her view, his poor prospeat obtaining unemployment, combined
with minimal access to basic social or health suppould amount to significant economic
hardship and hence persecution. The hardship warikacerbated if [his wife] joined him
in Spain as his spouse.

The Tribunal discussed with the applicant coumifgrimation indicating that there was
reported discrimination and in some cases ill-tresitt of Roma, in Spain It also noted recent
reports that unemployment in that country was araptige highest in the European Union,
and that there had been some reported tensionge&etecal populations and migrant
workers. However, the Tribunal went on to note thath reports did not necessarily indicate
that Roma in Spain have a well-founded fear of @otion-related persecution. For instance,
it noted that many of the reports of tension appeéo involve African migrants in Spain,
many of whom were illegal or undocumented. Thisesped to be of limited relevance to

him as the Roma holder of a Czech passport. Thrial noted that, while the applicant
may face some challenges in establishing himsebjpiain — such as accommodation and
work — it was much less certain whether these wanidunt to serious harm, or to arise from
his ethnicity or other Convention-related grouridghis context, it noted that he was healthy
and, even during periods of unemployment in Austrélad enjoyed the financial support of
family. The Tribunal noted, too, that [his wife]dhan unqualified right to join him in Spain
as his spouse, and she could also seek work there.

At the second session. [Person B] noted that, ditiad to general problems of
discrimination, there were reports of Spanish @ifecabusing Roma and of anti-Roma gang
violence. The Tribunal acknowledged these repdirteoted also that the Spanish authorities
have recognised the problems of discrimination@whsional violence, and put in place
legislation and institutional means to address tHeéauntry information indicated that much
remained to be done, as resource constraints arisheed stereotyping marred progress. The
Tribunal explained its understanding that offi@hlises were isolated incidents. It doubted
that the societal discrimination against Roma weh |s to establish a real chance of the
applicant facing Convention-related persecutio8pain, even though he might face other
challenges. In this context, it noted that the mpplt was part-Roma and part-Czech, that he
had lived in English-speaking countries for some4drs, and it was not apparent that he
would associate or identify with the larger, andeyally disadvantaged Roma (non-Czech
speaking) communities in Spain

Risk of Refoulement

At the first session, the Tribunal returned to ¢laglier discussion on the very restricted legal
bases on which the Spanish authorities could expehationals (including Czech nationals),
and the absence of any information that the apptilbad or would in the future violate public
order or security. His past traffic offences did seem to venture into this realm. The
Tribunal noted, in passing, that Spain has sighedSpanish Protocol which allows it to
designate asylum applications from EU nationalewaslently groundless’. The Tribunal’s
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understanding was that, in practice, this mearittheaSpanish authorities did not accept such
applications for processing. The Tribunal notedyéner, that as the applicant appeared to
have a right to enter and reside in Spain, andneaat risk of being returned to the Czech
Republic on any public interest grounds, he didnmesd to rely on Spanish asylum as a basis
for his stay in that country, and was thereforeaftgcted by the Spanish Protocol.

At the second session, [Person B] raised a corthatrthe applicant might nonetheless be at
risk of refoulement from Spain to the Czech Remlgarticularly if he failed to find work
and accommodation, and found himself in troubl8pain. She alluded to his problems in
New Zealand, and contrasted this with his stabbelie-free stay in Australia. The applicant
confirmed that he felt settled in Australia and had no problems. The Tribunal noted the
gravity of [Person B]'s suggestion that the appitaaight conduct himself in Spain so as to
form a risk to ‘public security’, and undertookreflect further on this.

Other issues

The Tribunal noted that the threshold issue of tebr not Australia had protection
obligations towards the applicant (regardless oétiver he has a well-founded fear of
persecution in the Czech Republic) was signifieartt complex.

It agreed to [Person B]'s request for 2 weeks witlhich to provide submissions on this and
any other relevant issues, ie. by COB [date deletd®1(2)] May 2009. The Tribunal
undertook to send to [Person B], in addition to$panish Ministry of Employment and
Social Services brochure that it had given to hénehearing, other references that it had
drawn on.

The Tribunal noted that it would consider any fertinaterial regarding the applicant’s rights
with respect to New Zealand, and his claim to heaveell-founded fear of Convention-
related persecution in the Czech Republic. Ondtterlissue, the Tribunal observed that,
while there were many critical reports concerning-oma discrimination in the Czech
Republic, violence by Neo-Nazis and sometimes igadte official responses to these
problems, there were differing assessments as éhehthe mere fact of being a Roma (that
is, without any particular profile) establishedealrchance of Convention-related persecution.
[Person B] commented that recent reports on coatirileo-Nazi growth in the Czech
Republic and elsewhere in Central Europe strengthéme case that all Czech Roma were at
risk of persecution for reason of their race al@tee suggested that earlier decisions to the
contrary (such as the NZ assessments of the appicgrandparents) were now overtaken by
these more recent adverse developments.

Post-hearing submission

The Tribunal received a submission [in] May 20@%.0dntains the following information:

= Risk of persecution in the Czech RepublicThe submission summarises country information
about the persecution of Roma in the Czech Republiotes in particular that the applicant
would be returning there with few relatives, indhglon his father’s side, as they were upset that
he married a Roma woman.

= Departure from New Zealand: The submission details discussions between thrertur
representative and the applicant’s family’s baerigth Auckland. The applicant’'s immediate
family received ‘Special Direction’ visas in 2008he New Zealand authorities had posited the
applicant’s criminal record — his pattern of reevfling with driving problems - as a possible
obstacle to the family’s chances for permanentesgiy on this basis. His barrister advises that



the applicant remained in New Zealand without arierand will therefore not be permitted to
board a flight to that country.

- The representative advises that she also learogdtfre barrister that the
applicant has a learning disability. He was dyslexid dysgraphic, and
attended a school for disabled children in [villatpeted: s.431(2)]. The
applicant confirmed this to the representative hide previously concealed it
from the Department and the Tribunal because ofaerabsment.

Residence rights in SpainThe representative states that Spanish governméiitations
indicate that the applicant has a right to enterraside in Spain for more than 3 months.

- However, she questions ‘access to that right’. r8ies that his passport is due
to expire [in] June 2009. He does not intend tevethe passport as he wishes
to sever links with that country. Spanish law regsihim to register with his
passport or national ID card. However, the appliteas no Czech ID card, as
these are issued only to persons older than 15.year

- The representative contends that, after [his passegpires], the applicant will
not have the documentation needed to enter Spaindertake the necessary
registration. He would therefore not have a legatiforceable ‘right to enter
and reside in that country’.

The representative claims that the applicant’sgres in Spain beyond 3 months will not amount
to a right to ‘reside’. She states that he willéao connections in that country, poor employment
prospects (due to language and vocational skiild the economic downturn in that country) and
no access to Spanish social security benefits (@sememployment benefits).

The representative claims that the applicant &tkef uncertain prospects of permanent residency
in Spain, particularly given recent changes to &baimmigration law. Reference is made to an
article: ‘Unemployment a social time bomb for Spaihich is widely published, including

Reuters on-line, 31 December 2008:
http://www.reuters.com/article/worldNews/IdUSTRES2420090101?feedType=RSS&feedNam
e=worldNews, accessed 15 May 2009.

- This article refers, among other things, to risimgmployment and simmering
social unrest. Generous unemployment benefitstarska Spanish workers
are displacing immigrants in some low-skilled sestavith examples of
hardship for some Africans and Latin American waoskgU nationals are not
mentioned). Some employers are resorting to illdgariminatory practices
as unemployment rises.

Persecution in Spain:The submission claims that the applicant may b&skiof persecution as a
Roma and a member of a particular social groupgoeimemployed Roma non-citizens'. It notes
reports, with references, about threats to Romdanmetgners in Spain from neo-Nazis, gang
violence, and the possibility of heightened ratgalsion. It mentions criticism of official

responses to anti-Roma violence, including som@amees where Spanish security forces have
harassed or attacked them. The submission claansité applicant will, additionally, be at risk

of facing such economic hardship and denial of s&te basic services as to threaten his capacity
to subsist.

Rights and Risk of Persecution in EstoniaThe submission comments on the applicant’s rights
in Estonia, which was identified in the Canadigport as a second EU country that places no
restrictions on the rights of EU nationals to limeghat country beyond 3 months.



» Humanitarian issues: The submission highlights potential humanitariansiderations that may
apply, if the Tribunal were to find that Austratiaes not have protection obligations towards the
applicant. These are set out below.

80. The Tribunal received the submission in hard capyNlay 2009. It has attached further
information and documents concerning the applisastéitus in New Zealand.

* A NZ Removal Review Authority letter dated [in] Benber 2007 states that the applicant was
convicted of 3 traffic offences during 2007 (speedidrunk driving and driving without a
licence) and a summary offence of disorderly cohdutate 2006.

= Correspondence from a Justice of the Peace aatitigeoapplicant’s behalf explains that the NZ
authorities refused the family’s refugee appligasicand the applicant found himself without
permission to either study or work.

= Further correspondence shows that the NZ authertere on the verge of making a decision
about the applicant’s family in early 2008, and th& applicant voluntarily moved to Australia to
be with his girlfriend. A letter from his barristadvises that the applicant ‘wishes to withdraw his
appeal in the hope that it will assist the chamfdss parents’ and sister’s appeal being
successful because he is the family member whbd&dishe problems settling in New Zealand.’
It states that the Czech Republic authorities lissged police clearances with respect to all
family members.

= Excerpts from a NZ Removal Review Authority deams{andated) indicates that the applicant
has shown a ‘pattern of irresponsible behaviour yvhich might have continued’. It notes that,
should be seek to re-enter New Zealand, ‘his cl@racay well be an issue for NZ'.

Independent Information

81. The Tribunal has consulted a large amount of cgunformation relating, among other
things, to the treatment of Roma in the Czech Ripahd other EU Member States; and the
legal rights of Czech citizens in EU Member States.

82. The current Tribunal has checked the informatidiedeupon by the previous Tribunal (case
number 0803578). This information remains curremnt i@ consistent with the information set
out in this decision. The Tribunal therefore firidgnnecessary to replicate it. The Tribunal
refers specifically to the following paragraphsnfréthat decision: ‘Relevant European Union
Law’ (paragraphs 52-53); ‘Czech Citizens’ Right€Etater and Reside in EU Member States’
(paragraphs 54-66); ‘Expulsions of EU Citizens'rgmaaphs 67-76) and ‘The Treatment of
Roma People in the Czech Republic’ (paragraphs6j7-8

Renewing a Czech passport in Australia
83. On 17 April 2009, Mr Pavel Pitel, Consul at the Saliate General of the Czech Republic in

Sydney, provided the following information regamglithe procedure for applying for a Czech
passport in Australia:

Application for Czech passport
1. Introduction
1.1 Please note that this information is just aftektract from the full version

available only in Czech language, which is avadain the Czech version of website
www.mzv.cz/sydney.



1.2 In accordance with the EC Regulation No. 228@42on security and biometrics
in travel documents issued by the EU Member St#ttesCzech Republic launched
the procedure of issuing new passports as of Séetein 2006.

1.3 These passports will be issued to Czech ciizeassports will be valid for 10
years, passports of citizens up to 15 years ofadlybe valid for 5 years.

2. Documents to be presented when applying for nepassport

2.1 Czech Birth Certificate,

2.2 Czech Matrriage Licence (married and divorcedchem only),

2.3 Photograph of passport format (50 x 50 mm,;leght background, en-face,
etc.) complying with the ICAO standards.

2.4 Czech university degree/diploma (only applisamth an academic title; wishing
to have the title inserted in the passport),

2.5 Original Czech passport,

2.6 Czech Citizenship Certificate; either passgbripr certificate.

2.7 Birth Number Certificate; can be found eithrethie birth certificate, passport, ID
or in the document issued by the Ministry of Ireri

3. Application process

3.1 Applicants has to come in person to the Con&éation of the Consulate
General of the Czech Republic with all the aboveudaents.

3.3 The consular officer will do the following:

3.3.1 check all documents and compare them with datained in the Central
Registry of Citizens and Travel Documents,

3.3.2 print out the filled-out application contaigiall required data incl. the
photograph,

3.3.3 request the applicant to sign the applicadimh scan the signed application,
photograph and fingerprints of the applicant

3.3.4 signature of the applicant serves as confiomadhat all data are correct, and as
an agreement with the issuance of the passport,

3.3.5 scanned application is then sent to thengspost in the Czech Republic,
copies of all other documents remain in the filthatEmbassy.

3.4 After the passport is prepared and sent t€tresular Section of the Consulate
General of the Czech Republic, the applicant velichlled to come in person to
collect the passport.

3.5 On collection of the passport the administeafee has to be paid

The website of the Consulate General of the CzeaguBlic in Sydney states that the
application fee for a biometric passport is $84(AlADd that the application fee for a non-
biometric passport is $112 (AUD) (‘Visa and othensular fees’ 2009, Consulate General of
the Czech Republic in Sydney website, 1 April
http://www.mzv.cz/sydney/en/visa_consular_informatvisa_and_consular_fees/index.html
- Accessed 27 April 2009).

Czech nationals’ rights to enter and reside in E€hiMer States

The Europa website, the portal site for the Eurag@ammission, refers to the following
categories of EU Member States:

= “EU-15 Member States” means all Member States fognpart of the EU before 1 May
2004.
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=  “EU-10 Member States” means all States that jothedEU on 1 May 2004. The Czech
Republic is included in the EU-10 group of Memb&at&s.

= “EU-8 Member States” means all EU-10 Member Stateept for Malta and Cyprus
(‘2004 enlargement’ (undated), Europa website
http://ec.europa.eu/social/main.jsp?catld=507&ldrgh — Accessed 14 April 2009)

In general, EU nationals have the right to residether EU Member countries as long as
they are financially self supportive or workingtive country. Information from the Europa
website also indicates that in some circumstantésdionals who are seeking work may be
permitted to reside in another EU member countryafperiod longer than three months. A
Europa report states that after continuously regifr a five year period in another EU host
country nationals from other EU countries havertglet to acquire permanent residency
(‘Right of Union citizens and their family membaosmove and reside freely within the
territory of the Member States’ 2007, Europa wehstb June
http://europa.eu/scadplus/leg/en/lvb/I33152.rtrAccessed 14 April 2009; ‘Living in Europe —
Rights of residence for more than three monthsr-Ufdon Citizens who are job-seekers’
2007, Europa website, Octobetp://ec.europa.eulyoureurope/nav/en/citizensitilight-residence-
more-3-months/for-job-seekers/index_en.ntmAccessed 14 April 2009)

Sources consulted report that an individual’s righeénter and reside in another EU member
state can be restricted on the grounds of publicyggublic security and public health. An
individual can also be expelled from an EU membateson other grounds including if the
individual becomes “an unreasonable burden” testhwal assistance system of the host EU
country. It should also be noted that due to threetul transitional arrangements EU-15
Member States have the ability to apply labour retsrkestrictions to citizens of EU-10
Member States, including the Czech Republic. Repgodicate however, that only Germany,
Austria, Denmark and Belgium currently uphold labmarket restrictions against workers
from the EU-10 Member States (‘Right of Union aiis and their family members to move
and reside freely within the territory of the Memli&tates’ 2007, Europa website, 25 June
http://europa.eu/scadplus/leg/en/ivb/I33152.rtrAccessed 14 April 2009; Living in Europe —
Restrictions and limitations of the right to movelaeside freely — on any other grounds’
2007, Europa website, Octobetp://ec.europa.eu/youreurope/nav/en/citizensijirestrictions-and-
limitations/other-grounds/index_en.html Accessed 24 April 2009; ‘Commission report on
transitional arrangements regarding free movemiwbdkers’ 2008, Europa website, 18
November
http://europa.eu/rapid/pressreleasesaction.do®rfermemo/08/718&format=html&aged=0&language=en&g
uilanguage=er- Accessed 15 April 2009; ‘Phillips, L. 2008, ‘Bermaintains restrictions on
workers from eastern Europ&|J Observer.coml7 Julyhttp://euobserver.com/9/26563
Accessed 15 April 2009)

The Tribunal found a detailed and up-to-date amalysCzech national’s rights to enter and
reside in EU Member States in: - Canadian IRB Respdo Information Request
Z77102984.E dated 5 March 2009, European Union/&Rspublic: Freedom of movement,
residency and social security regulations for EaerpUnion (EU) nationals who move to
other EU countries; the situation of Czech natiswého move to other EU countries,
including labour rights and access to social sesiatp://www2.irb-
cisr.gc.ca/en/research/rir/?action=record.viewrem@gec=452266accessed 17 May 2009.

Significantly, the second page of this report cadeld, with respect to residence in EU
Member States beyond 3 months, the following agssess ‘Estonia and Spain impose no
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requirements other than EU citizenship’. The Tridduocused on Spain, as a country which
has a large number of foreigners (including Engéiphaking ones) and readily accessible
information.

Spain — EU Nationals’ Right to Reside

The Spanish authorities publish an official puliima in English that sets out the rights of
EU citizens in Spain (‘Regulations governing EUzehs in Spain’ 2007, Government of
Spain, Ministry of Work and Immigration website
http://extranjeros.mtas.es/es/informacioninterdistisinformativos/archivos/version_ingles.pdfAccessed
28 April 2009). The Tribunal printed this documant gave it to the applicant at the
hearing. The report indicates that EU nationalseatéled to reside in Spain for a period
longer than three months. There is no requirentexitthey have work. Their spouses,
including non-EU spouses, may join them in Spalreyimust register with the Central
Foreigners Registry within the first 3 months dditharrival in Spain, and present their
passport or, if it is expired, a copy of the exgipassport and of the renewal application The
Tribunal places weight on this document as a ridiatatement of Spanish law. Although
published in 2007, the Tribunal is confident thas iup to date, as it considers that the
Spanish and/or EU authorities would have withdrawamended it by mid-2009 if it were
inaccurate, misleading or out-of-date

The Tribunal has nonetheless, for completenessuttaa Spanish and English language
resources to check whether there are any doubts #imSpanish legislation, either in its
details or its treatment of EU citizens in practiChese include: - ‘Estancia y residencia’
(undated), Government of Spain, Ministry of theehdr website
http://www.mir.es/sgacavt/extranje/ciudadanos_uaresa_residencia.htrat Accessed 28 April 2009;
‘Ten Questions on Immigration into Spain’ 2007, &eddvice in Spain.com website
http://www.legaladviceinspain.com/dopcms7/opencegsladviceinspain/en/residence_in_spain/ten_qunestio
on_immigration_into_spain.htrat Accessed 28 April 2009; ‘Residence Requiremezig9,
British Embassy in Spain webstigp://ukinspain.fco.gov.uk/en/help-for-british-iaatals/living-in-
spain/residence-reg# Accessed 28 April 2009). The Tribunal has fonnthing to suggest that
these rights are restricted, in practice.

Spain — Circumstances in which EU Citizens may keelted

The Tribunal referred at the hearing to the infaioraset out in the decision of the first
Tribunal, in paragraphs 67-76, indicating that Enpits the expulsion of EU citizens (who
are otherwise complying with the conditions of desice beyond 3 months) only on very
limited grounds — namely if they are a threat tblfupolicy, public security or public health.
This must involve a serious threat, it must retatthe individual’s conduct, and it
specifically cannot be on broad policy grounds lsag economic conditions).

The available information indicates that Spain adé¢o this directive. The Tribunal is
confident, particularly given the topicality of Spa economic problems and its treatment of
a large migrant labour force, that any divergemoefthis policy towards EU citizens would
attract public attention and comment.

The Tribunal noted at the hearing that official 8ph language websites confirm that
measures (such as expulsion) may be undertakensa@dl nationals residing in Spain on
the grounds of public order, public health and pubhfety, and that they cannot be
undertaken for “economic purposes”. The Googlesiation provides the following text.
(The Tribunal appreciates the limitations of Goagl@ther on-line automated translation



95.

services. The translated text below so closelyarsrEU and Spanish legislation and
practice, as set out in official English languaigess that the Tribunal considers it a relevant
and valid confirmation of the main features of Spataw and practice):

Measures for reasons of public order, public heatith safety

« Where imposing grounds of public policy, public sty or public health may take any of
the following measures to deal with the citizena dflember State of the European Union or
another State party to the Agreement on the Eurogeanomic European, or members of
your family: [description of expulsion measureddais]

* The adoption of one of the measures provided fthénpreceding paragraphs shall abide by
the following criteria:

Will be adopted in accordance with the laws regudpthe public order and public
safety and the regulations in force.

May be revoked or upon its own survival when tregve the reasons for its
adoption.

Not be taken for economic purposes.

Once adopted, for reasons of public policy or pubdicurity shall be based
exclusively on the personal conduct of those whbéssubject, which in any case,
must constitute a genuine, present and sufficiesghous threat affecting a
fundamental interest of society, and that will beessed by the competent body to
decide, based on reports from police, prosecutmtcaurt documents in the file. The
existence of previous criminal convictions shall moitself grounds for taking such
measures.

(‘Medidas por razones de orden publico, seguridaglyd publica’ (undated), Government of
Spain, Ministry of the Interior website
http://www. mir.es/sgacavt/extranje/ciudadanos_méticiones.htm Accessed 28 April 2009)

The Tribunal referred at the hearing — for complets and transparency — to country
information that Spain is a signatory to (and weesgrime mover for the adoption of) the
Spanish Protocol, which essentially bars or seyegstricts the scope for EU nationals to
seek asylum in other EU countries. A Canadian Rekdairectorate, Immigration and
Refugee Board, Research Respoisgopean Union (EU) Member States: Application of
the Protocol on Asylum for Nationals of Member &afZz7102549.E, dated 12 October
2007, gives a full summary of the Protocol andnitplementation. (Seettp://www2.irb-
cisr.gc.ca/en/research/rir/?action=record.viewrem@gec=451504accessed 17 May 2009). It gives the
following summary for Spain:

An official from the Embassy of the Kingdom of Spam Ottawa provided the following
information in correspondence with the Researcledarate:

The procedure for Spanish asylum provides for a@lod non admissibility
to the processing stage of requests for asyluntalaeseries of evaluation
reasons, including requests for asylum that ardestiy groundless.

So far, requests for asylum submitted in Spaindtjonals from Member
States of the European Union have been deemedndlyideoundless and,
therefore, have not been accepted for processing.
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Therefore, and in conformity with the provisionstioé ... Protocol on the
right to asylum, there has been no need to infblerGouncil of the European
Union on the submission of the said requests. €f.2007)

Spain — Treatment of Roma and non-Spanish workers

The Tribunal has found numerous references torament of Roma in Spain generally.
These refer to widespread discrimination, of vesi&inds, and to some specific examples of
ill-treatment. It identifies as particularly vulradale those who are illiterate, poor, non-
documented or are from communities or localitiéh wntrenched problems. Many reports
acknowledge at the same time Spain’s efforts antesguccess to date in improving the
situation for Roma.

The Tribunal has not found any information thatcsipeally addresses the issue of the
protection of EU (including Czech) Roma citizensSipain.

However, the Tribunal has found a number of receferences regarding Roma in general,
that indicate: -

» There is a large, mixed community of Roma/'gitariasSpain.

»= Reports of discrimination show problems in areahsas the provision of social services and
employment. Some individual incidents involve figlagtbetween young people, sometimes
Roma and non-Roma, that then escalate to draw mb®es of the local communities. The
reports suggest that discrimination is widespréatimainly at a low level that does not
involve serious harm. (Fundacion Secretariado @Gi2007, ‘In depth: study of 9 cases of
discrimination’ in Discrimination and the Roma community FSG 2007 AhReport,
Fundacion Secretariado Gitano website
http://www.gitanos.org/publicaciones/discriminad®@inglish/pdf/03.pdf — Accessed 26
May 2009)

= Spain has in place extensive legal provisions fiiratiional, European and domestic) that
address discrimination. There are several insbigtifor the protection of minorities,
including an ombudsman and parliamentary bodies.althorities have set up a Roma
Development Programme. A 2002 report titlde Situation of Roma in Spginovides
information on minority protection in Spain (pa@®2 — 296 provide information on
protection from discrimination and pages 349 — 8&i2tain information on institutions for
minority protection) (Open Society Institute 200Re Situation of Roma in Spain,
EUmap.org, 23 October, pp. 292-294
http://www.eumap.org/reports/2002/eu/internaticsedtions/spain/2002_m_spain.pdf-
Accessed 25 May 2009)

» The information suggests that there are some groimgs in official responses, particularly
at a local level. These include resource conssalatk of dedicated resources and some
instances of unfavorable stereotyping. There idipdiscussion of these issues, and the
Spanish authorities have taken serious stepsdangitren protections for Roma.

The US Department of State Report on Human Rigtastiees in Spain for 2007 sets out:

The Roma population continued to face discrimimatfsccording to the domestic
NGO Fundacion Secretariado Gitano (FSG), Roma iwoati to face discrimination

in access to employment, housing, and educatios Ridma community, whose
estimated size, according to FSG, was 600,000 rexmped substantially higher rates
of unemployment, poverty, and illiteracy than tiemeral population. A September



2006 FSG study indicated that up to 80 percentamh&hi children did not finish
their required secondary education.

FSG’s August report credited national and regigealernments with taking several
important steps to improve the cultural acceptamzesocial wellbeing of the Roma
population, including providing assistance to salBliGOs dedicated to improving
the condition of Roma. In March the government im@ahe Fundacion Instituto de
Cultura Gitana to develop and promote Roma histarure, and language.

100. The report also indicates that:

In 2006 the European Commission against Racisniraattrance reported that NGOs
continued to receive reports from non-citizens, Rpamd citizens of immigrant origin
asserting that they were victims of insulting abdsive speech, mistreatment, and violence
by security forces. The report indicated that wstirarely filed complaints, and that such
incidents were rarely investigated.

...Roma had little representation in government. Byithe year the government appointed
the first Roma to a high-level position, as an adwvin the Women'’s Institute, a division of
the Ministry of Labor and Social Affairs (US Depagnt of State 200& ountry Reports on
Human Rights Practices for 2007Spain March, Sections 1(c), 3 & 5).

101. A second opinion on Spain by the Council of Eur8peisory Committee on the Framework
Convention for the Protection of National Minorgjeadopted on 22 February 2007 and set
out in a report dated 2 April 2008, includes thikofwing information on the treatment of the
Roma in Spain:

96. According to information received from non-govaental organisations and

other sources, a number of racially motivated &gtdnave taken place in different
parts of Spain since the first monitoring cycle niRochave regrettably been the targets
of some of the most violent incidents, including thortegana case in Huelva (a
province of Andalusia), where a protest demonsinadirganised by members of the
town council in January 2005, in the wake of musdbat were attributed to the
Roma, escalated into a violent attack on a Rontkeseint.

...98. The Advisory Committee is concerned that theret enough awareness
within the Spanish criminal justice system of tlffece of racism and ethnically
motivated violence. Although the dimensions of pheblem are difficult to
determine in the absence of official data, accardininformation at the disposal of
the Advisory Committee, Spanish criminal law pramis establishing racist
motivation as an aggravating circumstance and tawiscitement to discrimination,
hatred and violence on racial grounds are rarghjiegh In this respect, the Advisory
Committee is encouraged by the recent news itdwesved concerning the first
sentence ever issued by a Spanish court punighirsg responsible for the
incitement of racial hatred over the Internet.

...102. According to non-governmental organisatiohste has been a perceptible
improvement in the human rights training receivgdpanish police in recent years,
although still not enough emphasis is placed is titdining on policing in minority
communities. The Advisory Committee welcomes tloeené decision to pursue
courses on Roma culture also in the Academy oGilnrdia Civil, based in Baeza,
which will include the participation of Roma assins.

103. The human rights training received by thedlaeisting regional autonomous
police forces in Spain (the Catalsiossos d’Esquadrehe Basque Autonomous
Police and the Navarran Autonomous Police) is teplaio be particularly good,



especially as regards intercultural training aedtiment of persons belonging to
minorities.

...104. The Advisory Committee deeply regrets thatywithstanding improvements

in the human rights training afforded to the pqlicases of verbal and physical abuse
against Roma and persons of immigrant origin, idiclg minors, by law-enforcement
officials are still being reported by non-governnamrganisations. Following the
bomb attacks in Madrid of March 2004, there seaniseta particular increase in
allegations of police abuse against persons beatgrtgi minority groups. The
Advisory Committee is also concerned about repmitgerning violent attacks on
foreigners and Roma by members of private sechaties, including on the
underground systems of Madrid and Barcelona botialbars and clubs in several
Spanish cities.

105. The Advisory Committee regrets that steps matdyeen taken to establish an
independent police complaints mechanism in Spaiagccordance with the
recommendation made in the last two reports byEtimepean Commission against
Racism and Intoleranas.According to the information received by the Adris
Committee, current internal systems of supervisiopolice forces in Spain are not
always effective. The Advisory Committee is not eavaf any steps taken to
encourage the recruitment and retention in theepdbrces of persons belonging to
minority groups in order to achieve a more divenséitution.

102. The report provides the following concluding rensably the Advisory Committee:

167. Since the adoption of the Advisory Committdei Opinion in November 2003,
Spanish authorities have introduced a number osorea which have improved the
implementation of the Framework Convention.

168. Steps have been taken to strengthen Spagistdeve provisions for combating
discrimination, including by extending protectiagainst discrimination, by public or private
entities, to all relevant fields.

169. Numerous initiatives have been launched, taamed and regional levels, to improve
access to social services and the labour markédora and other vulnerable groups. It is
positive that public authorities have recogniseglithportance of obtaining data on the
situation of ethnic groups in order to achieve #im.

170. There has been considerable progress towelntss/ang the full education of Roma
children at primary level. Recent legislative pgiwns aimed at improving access to
education for students from disadvantaged commagjithcluding by increasing funding for
remedial classes and student grants, should atteefuo this trend.

171. Spanish authorities have publicly endorsedhéesl to protect and promote the distinct
culture and identity of Roma, a positive develophikat is also reflected in the Spanish
Government’s intention to open an Institute of Rabodture to operate at national level.

172. The recent establishment of a nation-wide Gltats/e Council for the Roma People
represents an important step in the directionwliving Roma in the preparation and
implementation of policies that are likely to afféicem.

Issues of concern

173. Although efforts have been made to improvesthetion of persons belonging to
minorities, the impact of these efforts remainmimy respects limited. Problems persist in



the implementation of existing legislation for caating discrimination, including the
continuing delay in setting up a specialized bduht will provide assistance to victims of
discrimination on racial or ethnic grounds. Theralso a need to step up awareness within
the judicial system of problems related to racism gacially-motivated crime, bearing in
mind that the relevant criminal law provisions eaeely invoked.

174. Notwithstanding various positive initiativé&ma, and in particular Roma women, still
face particular difficulties and discriminationtimeir access to employment, housing and
social services and, reportedly, in the treatmieey teceive within the criminal justice

system. Efforts to collect data on the situatioRofma need to be expanded in order to
remedy this state of affairs, while ensuring dupeet for the safeguards concerning personal
data protection.

175. References to Roma culture, history and fcaditcontinue to be virtually absent in
school curricula and teaching materials. It willlezessary to ensure that the new legislative
provisions introducing a subject on cultural divgrgto school curricula will be

implemented in ways that also benefit Roma.

176. Few Roma have the necessary training andnesoto participate in the production of
radio, television and print media. News items tbath upon the life of Roma tend to
perpetuate negative stereotypes.

177. In spite of progress made, difficulties ensgiequal access to education for Roma
remain considerable, with Roma students revealigigen levels of absenteeism, higher drop-
out rates and lower school performance than nonaRcmildren, especially at secondary
school level. There is an increasing concentratidRoma (and immigrant pupils) in schools
that are academically poorer.

178. Roma representatives consider that they dreufiiciently consulted in the design,
implementation, monitoring and evaluation of pragnaes aimed at promoting their social
and economic integration, nor in decision-makingoewning the allocation of public funds to
nongovernmental organisations working with Romaui@a of Europe Advisory Committee
on the Framework Convention for the Protection afidbhal Minorities 2008, ‘Second
Opinion on Spain, adopted on 22 February 2007’, @RHRefworld website, 2 April, pp. 21-
23 & 33-34http://iwww.unhcr.org/refworld/country,,,,ESP,,4898a2,0.htr).

103. According to an article in thieternational Herald Tribunelated 16 April 2007, the Roma in
Spain “continue to be socially marginalized andesudiscrimination, a study has found.” It
is stated in the article that:

The survey, commissioned by the Labor and Socitdiésf Ministry and carried out
in 1,600 Roma households, paints a grim pictur@ admmunity of 700,000 people
where poverty and illiteracy are high and a sersejuastice pervasive.

..."It is worrying,” Amparo Valcarce, deputy ministfar social affairs, said in a
telephone interview. She called the social gap eetvthe Roma and the Spanish
population as a whole “abysmal.”

... Three quarters of those polled in the survey, Wivas conducted by the National
Statistical Institute, were on temporary work cants or were self-employed.
Seventeen percent received some kind of socialffibetieree times the national
average.

The survey showed poor levels of literacy and sthttendance among the Roma: 15
percent of those polled were illiterate and theesaercentage had attended school



for five years or less. Just a third had attendéoal to the minimum legal age of 16
and only a tiny 0.2 percent had received univeflstgl education, compared with a
national average of 20 percent.

Juan de Dios Ramirez-Heredia, head of Unibn RomaaBpanish organization that
represents the Roma, said that illiteracy levethéncommunity were in fact close to
40 percent, but had fallen from about 80 percamtetidecades ago as a result of
government programs that have helped the youngwrggon. In the poll, two in
five said their father was illiterate and thredivue said their mother was illiterate.

...Ramirez, a former member of Parliament and thefaan Parliament, said the
real challenge was not improving social indicatbrg, changing society’s “racist”
attitudes.

According to the survey, 47 percent of Roma comgigeism or discrimination to be
their biggest problem. More than half of those syed said they had been
discriminated against when trying to get a jobemtran apartment. Four out of 10
said they had encountered discrimination when deirgyyday things, like going to a
bar, swimming pool or disco, or shopping (Burn¥tttoria 2007, ‘New study paints
grim picture of life for Roma in Spainfnternational Herald Tribungl6 April
http://www.iht.com/articles/2007/04/16/america/ropig).

104. An article inThe EconomistJune 21 2008) Briefing: Europe’s Rom&ottom of the heap;
the dismal lives and unhappy prospects of Europejgest stateless minorifpp 31 — 34)
sets out the history of the treatment of the Roojufation particularly in the former
Communist States. In relation to Spain, the artdtes:

A well-run country can try to spend large amouritagpayers’ money on alleviating
social problems. The results may be patchy, bigaast in western Europe they have
got somewhere. Spain, for example, is regardedbis uccess story. Its Roma were
marginalized and neglected under authoritarian nda/ a mixture of good policy
and generous EU funding has brought widespreadadiye better housing and
integration in the labour market. But the ex-comisucountries have much weaker
public administration, and neither politicians noters consider Gypsies a priority.

105. A February 2009 report states that Spain has sitiretDeclaration on Participating in the
Decade of Roma Inclusion”. The report states that:

At the 15th International Steering Committee MegfimBelgrade on February 17, Spanish
Ambassador to Serbia Inigo de Palacio Espana sitdpeeDeclaration of the Decade of Roma
Inclusion on behalf of his government. With thigstSpain became the 12th full member of
the Decade of Roma Inclusion.

In remarks before the signing ceremony, SerbiaruBeprime Minister Bozidar Djelic
welcomed Spain’s membership in the Decade, notiag$pain is the first “old” European
Union member to join the initiative. Djelic expresishis hope that other states from the EU-
15 would soon follow Spain’s example and also cdlite the Decade of Roma Inclusion to
be given a formal role in the development of a [peem Roma policy (‘Spain joins the
decade’ 2009, Decade of Roma Inclusion 2005-201isites 18 February
http:/www.romadecade.org/index.php?content=36&eessed 26 May 2009).

106. The Tribunal also discussed at the hearing Itaty’sh-criticised treatment of Roma in the
recent past, and doubted the suggested paraligebetthe situation in that country and
Spain. On the contrary, Spanish criticism of tladidhs has provoked sharp exchanges
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between officials of the 2 countriesltély and Spain Clash over treatment of Roma -
http://www.upi.com/Top_News/2008/05/21/Italy-Spaiash-over-treatment-of-Roma/UPI-45981211343B14/

The Tribunal has found no information regarding ahgnges to the Spanish immigration
policy for EU or EU-10 citizens due to the currgtdbal financial crisis. The EU and

Spanish legislation (set out in country informatadove) indicate that the Spanish authorities
have no scope to alter the rights of EU citizensegponse to economic issues

The Tribunal found some reports pointing to higemployment in Spain, and resultant
tensions between migrant workers and Spanish. Sarkers have returned to their home
countries (especially from Latin America and Ronagneither at their initiative or with
incentives from the Spanish government. The tessi@tween Spanish and migrant workers
do not appear to be of the same intensity as els@nh Europe The Tribunal has found
nothing to suggest support for the withdrawal atailment of the existing rights of EU
nationals.

= On 16 March 200Reuters Newseported that according to an online poll “mostgeo
in major European countries and the United Stadésve unemployed immigrants
should be asked to leave ...indicating growing feaes competition for scarce jobs”.
The report states that according to the poll a ntgjm Spain, Germany, France and the
United States “would support their governmentsragkinmigrants to leave”. The report
also states that “most Italians and Spaniards, fiewvsaid they did support EU citizens
who wanted to work in their countries” (Kelland, 2009, ‘UPDATE 1-Most Europeans
want jobless immigrants to leav&®geuters Newsl6 March)

= For other references: (Day, P. & Hay, A. 2009, ‘URIE 3-Spanish unemployment near
149%, tension growsReuters New3 January; Grognou, V. 2009, ‘Immigrants ficst t
feel squeeze as Spain’s boom turns to bAgfEnce France Press24 January; Bolafos,
A. 2009, ‘What now for the foreign workforce®| Pais 2 February ; Donadio, R. &
Schwartz, N.D. 2009 ‘As Jobs Die, Europe’s Migradead Home'New York Time25
April
htﬁo://www.nytimes.com/2009/04/25/w0rId/europe/lerahts.html?_rzl&scp:Z&sq:April+25+2009&st:
nyt — Accessed 29 April 2009; ‘Global financial crisigarks xenophobia across EU —
Spanish pundit’' 2008BBC Monitoring Europearsource: ABCwebsite, 13 February;
Spanish executives should freeze salaries-mini2@9,Reuters News3 February).

FINDINGS AND REASONS

The Tribunal accepts that the applicant is a natiohthe Czech Republic, and that he is
outside his country of nationality. He arrived ingtralia on a Czech Republic passport, and
has provided extensive oral and documentary evalemsupport this claim. There is no
evidence to suggest that he has the nationaligmgfother country.

Country information indicates that the Czech Rejudtceded to the European Union in
2004. EU law confers on the citizens of all EU M@&mnBtates certain rights, including in
relation to entering and residing in the territofyother EU Member States. This law is
contained in EU directives, which require each Menthtate to achieve a particular result
without pre-determining the terms of the domedgidlation. The Czech Republic, having
joined in 2004, is a designated ‘new EU MembereStand therefore subject to transitional
arrangements of up to 7 years. Based on thesewstances, the Tribunal finds that the
applicant has the rights of an EU citizen, althotlghprecise content of these rights varies
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according to the domestic legislation of each Men8iate, including any transitional
arrangements that may apply to the Czech Republic.

The Tribunal accepts on the evidence that the egplihas Roma ethnicity.

The Tribunal considers it unnecessary in this matteletermine whether the applicant has a
well-founded fear of persecution in his own counBgcause of his status as an EU citizen, a
key issue that arises is whether Australia haseptiain obligations towards the applicant,
under section 36(3) of the Act, as qualified bytises 36(4) and 36(5).

Section 36(3)

(3) Australia is taken not to have protection odifigns to a non-citizen who has not taken all gdssteps to
avail himself or herself of a right to enter andide in, whether temporarily or permanently and &esv that

right arose or is expressed, any country apart #astralia, including countries of which the notizen is a

national.

The Tribunal has considered whether s.36(3) apfidise applicant, with the following
principles in mind:

— The ‘right to enter and reside’ can be a tempooanyermanent right.
— It must be a legally enforceable right.
— It must be a presently existing right.

— Itis ‘however that right arose or is expressed. iastance, it does not require that a
person has ever visited that country.

The Tribunal has before it a large amount of infation in relation to the rights of Czech
citizens to enter and reside in other EU MembeteStaAs a general principle, the EU
Treaties provide that every citizen of the Unioalshave the right to move and reside freely
within the territory of the Member States. As notdmbve, however, this right is subject to
the limitations and conditions laid down in the Ef@aty and by the measures that individual
Member States adopt to give it effect. Accordinghe Europa website, all EU citizens have
a right of residence for up to three months, andta of residence for more than six months
if they are engaged in economic activity or havii@ant resources and sickness insurance
to ensure that they do not become a burden orothial services of the host Member State
during their stay. The Tribunal takes this to mteat European law envisages that stays
beyond 3 monthmaybe qualified or conditional. Country informatiomggests that, in
practice, there is wide variation in the domestiplementation of this Directive, in particular
in relation to: (a) the conditions and limitatiahst may apply to stays beyond 3 months, and
(b) in the case of new EU Member States, furthstrictgions on the freedom of movement
and, more generally, access to the labour mark#étitw8 months as well as beyond that
period).

The Tribunal finds that there is at least one EUriMer State in which the applicant has a
right to enter and reside, within the meaning 86€3). As noted at the Tribunal hearing and
in its correspondence, it has focused on the situ@t Spain because its legislation and
practice are most unambiguous The Tribunal consittet there are potentially at least
several other EU States in which the applicant Béosuch a right, although it is not
necessary for the Tribunal to assess each indivuantry.



116. The Tribunal finds on the material before it, intgaular country information discussed at
hearing (paragraphs 89-90 above), that the appliaaran EU citizen, has a right to enter and
reside in Spain This is a currently existing riginid legally enforceable in Spanish and EU
courts. The Tribunal recognises that the applibastnever visited Spain and is not familiar
with the language or culture, but this does notatethe existence of the rights as referred to
in 5.36(3).

117. The Tribunal notes the applicant’s evidence thatdseprior convictions in New Zealand, 3
for traffic offences (speeding, drunk driving and/chg without a licence) and one for
disorderly conduct. The applicant and his advisgémdt expressly raise this as a potential
impediment to his right to enter and reside in 8p@he issue arose rather in the context of
his future conduct in Spain (his possible returnrtawful behaviour, if removed from
Australia) and his possible expulsion from Spaime Tribunal is satisfied, having regard to
the nature of the offences and the age at whiclappécant committed them, as well as the
very limited circumstances in which Spanish resribe rights of EU nationals, that the
applicant’s offences in New Zealand do not remaseight to enter and reside in that
country.

118. The Tribunal has considered the applicant’s subiomssduring the course of this review that
such rights might nonetheless fall short of the mregof the ‘right to enter and reside’ as set
out in s.36(3). There are several strands to Eist, he and his representative suggested that
these rights are not ‘equal’ to those of othersSmanish citizens For instance, he would not
be eligible for social security benefits if he wergble to find work. It appears that this
argument, in essence, seeks to equate s.36(3Awitte 1E of the Convention. There is
some suggestion that s.36(3) is “consonant withichker 1E @Applicant C v MIMA2001]

FCA 229 at [28]), and that they are directed toghme concern, although their operation is
not co-extensiveNGBM v MIMIA[2004] FCA 1373 at [59]NGBM v MIMIA(2006) 150

FCR 522 at [223]). However, while Article 1E of tBenvention applies only where the
relevant country recognises the person as havimgrights and obligations which are
attached to the possession of the nationality @f ¢buntry”, there is no such requirement in
s.36(3). In the Tribunal’s view, taking also intocaunt the reference to ‘temporary’ rights in
s.36(3), there is no implied requirement that apemhave such rights. In sum, the Tribunal
does not accept that the applicant’s right to eatel reside in Spain is negated on this basis.

119. Second, the applicant and his representative argnaedbeyond the period of 3 months, the
applicant’s rights in Spain would amount to som&gHess than ‘residence’. The
representative referred to residence asathibty to establish domicile and establish links
with that place’, and pointed to practical probletms applicant might face such as
unemployment and lack of access to social secheihefits, his inability to support himself
and (by implication) other problems arising froms kack of language and contacts. The right
to reside in the context of 5.36(3) clearly reterthe establishment of more than a transitory
presence in the place. It might be theoreticallystiae that an applicant could face such
extreme hardship that a right to reside is in effegated. However, the Tribunal finds it
unnecessary to consider this question furtheorsalers that the challenges the applicant
might face in Spain are far removed from such athgtical case, and not such as to negate
the existence of his right to reside in that copfr the purposes of s.36(3). The challenges
that the applicant may face in Spain are, howaedzyant to the further question posed by
s.36(4), namely whether he has a well-foundeddé@onvention-related persecution in
Spain. The Tribunal considers that question belmavagraphs 128 ff.)



120. Third, the representative suggests that, if it veareepted that the applicant has a well-
founded fear of Convention-related persecutiotnén@zech Republic, he should be offered a
‘durable solution’, including prospects for assatibn and naturalisation. She contends that
the applicant’s likely difficulties in Spain will ake this illusory. During the review, she also
referred to other concerns about his prospectsdonanent residency in Spain. The Tribunal
does not accept this argument, because s.36(3fispl does not require that a person
have permanent rights of residency in the thirdntguin question.

121. Fourth, the representative states that the applec@zech passport will expire [in] June
2009. He has no intention of renewing his passpsrhe wishes to sever his links with the
Czech Republic. She suggests that this, ‘in a padense’ puts in doubt his right to enter
and reside in Spain (or other EU Member States)aa$ie will need a Czech passport to
enter Spain, and (b) he will, as an administrateéguirement, need to present a Czech
passport or Czech ID card to live there beyond &thm

122. The Tribunal finds that the applicant has an exgstight to enter and reside in Spain (and
possibly elsewhere in the EU). The Tribunal findlstthe applicant has a present right to
enter Spain. Country information indicates that; tame within 3 months of arriving there,
he can present to the Spanish authorities fortragien for longer term residency, and secure
residency on that basis. As discussed at the lggaéanish regulations permit him to do so
with a current passport (that is, either his prepassport or a newly issued one), and they
also contain simple provisions for him to registéth an expired passport (in the event that
he enters on his current passport, and presettig t8panish authorities after [the passport
expiry date]), provided he has taken the step plyapg for a replacement one.

123. The Tribunal finds that up to and as at the datdigfdecision, it would have been possible
for the applicant to either travel to Spain ondusrent passport, or alternatively apply for a
new Czech passport here and travel to Spain omp#ssport, and on arrival, register with the
Spanish authorities, thereby availing himself af fight to enter and reside in Spain The
Tribunal finds further that he has not taken anthoke steps. The Tribunal therefore finds
that the applicant has not taken all possible siepsail himself of his right to enter and
reside in Spain within the meaning of s.36(3).

124. The Tribunal finds that the imminent expiry of #ygplicant’s current Czech passport does
not affect his existing rights in Spain. As notedhe preceding paragraphs, he has at the
time of this decision the options to either trageSpain on his current passport (subject to
any practical restrictions that might apply, sustbaoking flights on a soon-to-expire
passport), or to apply for the renewal of his Czeabsport (which he can do before or after
[its expiry]). The Tribunal notes that, even beydtind expiry date] and into the reasonably
foreseeable future, the applicant will still hatie tight to enter and reside in Spain, and will
still be able to avail himself of that right by dgipg for a new passport if, by then, he has not
already done so.

125. The applicant has indicated that he has no intertiadenewing his Czech passport, and that
he does not wish to take any other step to livihenEU. He suggests that the Tribunal should
take this into account in determining whether His faithin s.36(3). The Tribunal notes the
applicant’s wishes, but considers that they doasstst him. Section 36(3) refers to all
‘possible steps’ — it does not imply ‘reasonabssegNBLC v MIMIA, NBLB v MIMIA2005)
149 FCR 151 at [64]), it is not prospective, anthi@ Tribunal’s opinion it does not envisage
that an applicant opts out of taking steps thattherwise could have because of a wish to
sever links with his home country.
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At the second session, the representative argaedhi applicant should not be required to
approach the authorities of a country in which ag for may have) a well-founded fear of
Convention-related persecution. In other words #iiould not be considered a ‘possible
step’ This was, she said, in keeping with the spirthe Convention that any such approach
be voluntary. This overlaps with, and appears ta b®jor reason, for the applicant’s wish
not to approach the Czech authorities. Howeveth@dribunal noted at the hearing, the
applicant has not claimed to fear persecution ftieenCzech authorities Indeed, his
submissions to the Tribunal included referencdab@édCzech authorities having provided
police clearances for him and his family, for pregaéon to the New Zealand authorities. The
Tribunal considers that, in these circumstancesagplicant’s approach to the Czech
authorities in Australia for his passport renevsad irelevant ‘possible step’ and furthermore,
not an unreasonable one and not one that wouldsexXpion to any harm

The Tribunal also discussed with the applicant¢gal, documentary and practical
requirements for the renewal of his Czech passpased on information from the Czech
authorities in Australia (paragraphs 83-84 aboVhg applicant did not identify, and there is
nothing evident from the Czech regulations or aelvany potential obstacle to the issuance
of a new passport.

In sum, the Tribunal finds that the applicant hgsesently existing right to enter and reside
in Spain, and that he has not taken all possiklessio avail himself of that right.

Section 36(4)

(4) However, if the non-citizen has a well-foundedr of being persecuted in a country for reasdmace,
religion, nationality, membership of a particulacil group or political opinion, subsection (3)edmot apply
in relation to that country.

The applicant claims that he has a well-founded d¢&onvention-related persecution in all
EU countries, including, relevantly for this deoisj Spain. He claims to fear persecution on
the grounds of his ethnicity, as a Roma, and, aegrto the latest submission, as a member
of a particular social group ‘unemployed Roma nitizens’. During the course of this
review, the applicant and his representative reteto possible harm from, amongst others,
Spanish security agents, neo-Nazis, gangs andsottter might, in the reasonably
foreseeable future, be motivated by rising unempleyt and racial tensions to target Roma
and other minorities. The applicant also claimeat,ths a Roma and as an ‘unemployed
Roma non-citizen’, and also taking into accountgdadicular circumstances, he fears
economic hardship and denial of access to basicesr amounting to persecutory harm.

As noted above, the Tribunal accepts that the egpiiis of Roma ethnicity. The Tribunal
accepts for the purpose of this decision, albetih weservations, that there may be a
particular social group in Spain consisting of ‘mq@oyed Roma non-citizens’. Country
information indicates that Spanish society recaggmgroups of people who have each of
these attributes, singly, and potentially combiiéé Tribunal is satisfied that the feared
persecution is not the attribute of being ‘unemphliybut rather the consequences of being
unemployed, Roma and a non-citizen of Spain. Tligufel notes that the large amount of
available material refers to disadvantages andlgmnabfor Roma generally (mainly Spanish
citizens and long-term residents), and unemployedaitizens. The particular social group
‘unemployed Roma non-citizens’ encompasses noretiti from EU Member States as well
as those from outside, and in this sense, it menefbre not be the descriptor that most
accurately reflects the applicant’s circumstances.



131. The Tribunal has taken into account that the apptics only 19 years old, that he does not
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speak Spanish and that he has no social netwdhaircountry. It notes also the reference in
the post-hearing submission to the applicant’'sniegrdisability, relating to reading and
writing. The Tribunal has received no medical orendetailed evidence on this matter, and
is not satisfied on the limited available matetinlt the applicant suffers any ongoing
functional problems. Overall, the Tribunal formée wiew that the applicant exaggerated
these issues. It does not accept, for instancehtba@nly language is Czech, given his
exposure to English over some 5 years of livinbl@w Zealand and Australia. The
applicant’s knowledge of at least some spoken Bhgliill help him communicate with
Spaniards and with members of Spain’s large fore@nmunity. Also relevant to the
applicant’s particular circumstances is that hgoisng, appears physically fit and has worked
in areas such as painting, gardening, courierimgfiaimg motors.

The Tribunal has examined a large volume of mdteoiacerning the treatment of Roma in
Spain, and is mindful of the following:

= There have been reported incidents of violencensg&oma in Spain, and more general
complaints of discrimination and verbal abuse. Gguimformation shows that EU and
Spanish authorities are conscious of these problantshave made efforts to document
and analyse the situation. Numerous sources, suttteBconomis{paragraph 103
above), acknowledge the efforts of the Spanishaaitihs and others to redress these
shortcomings, and contrast the situation with iatther (particularly eastern) European
countries.

= On the other hand, Spain’s efforts to tackle dmgration and other harm against Roma,
or comparisons with other European countries, daohthemselves indicate whether the
applicant has a well-founded fear of persecutiotihat country now or in the reasonably
foreseeable future. In this regard, the Tribunaka@oncerns that violence and
discrimination against Roma appear to be undertegan Spain, in part due to the
position of the Roma community, as well as atgsidn the part of the Spanish
authorities.

= The applicant has stressed his Roma ethnicity anlikkly status in Spain as an
‘unemployed Roma non-citizen’. Although the Triblaecepts that he has these
attributes (including possible unemployment in 8pat does not consider that these will
define his experiences in Spain. For instance des dot share a common language or
experiences with the Spanish Romaibanos many of whom live in defined
communities and localities. The Tribunal also cdess that the applicant’s
circumstances differ markedly from other non-ctigeincluding Roma non-citizens,
because he is a Czech citizen (and hence an EbhaBtiand a person who has lived in
the English-speaking environments of Australia Biegv Zealand.

The Tribunal notes reports of individual instanoéabuses against Roma, including physical
violence, by members of Spain’s security forcesphyate security agents, and by neo-Nazis
and other gangs. It also takes into account cosdéat the number of violent incidents may
be under-reported. However, these incidents d@appear to be widespread, and country
information as a whole does not indicate that tleeenfiact of being a Roma in Spain
establishes a real chance of persecutory harmTiibenal has also considered the
applicant’s particular circumstances, includingad®oma who is not a Spanish citizen, who
may have difficulty finding work, and who falls kit the age group in which gangs tend to
operate. However, the Tribunal does not acceptthigaapplicant, particularly given his EU
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citizenship and his particular circumstances, atiitact the interest of law-enforcement
officials, private security agents or gangs, ot tilewill gravitate to any groups of people
who might be vulnerable to such adverse attenfiaking into account the country
information as well as the applicant’s particulmcaemstances, the Tribunal finds that there is
no real chance of the applicant facing physicairhigr Spain and accordingly finds that his
fear of persecution in the form of physical harmas well-founded.

The Tribunal has had regard to country informatiegarding the standard of state protection
available to Roma in Spain. Reports, including frine EU and Spain, criticise various
aspects of the authorities’ response to the Ronaanaisority, including shortcomings in
recognition and reporting of their problems, offisi responses and the resources available
to deal with these issues. Other sources — suth@a&conomidfparagraph 103) and the
February 2009 report on Spain’s involvement in‘Beclaration on Participating in the
Decade of Roma Inclusion’ (paragraph 104) — suggesbre favourable overall assessment.
The Tribunal notes the detailed report of the @dwf Europe Advisory Committee on the
Framework Convention for the Protection of Natiokhorities (see paragraphs 101-102
above), which sets out details of the measuresrtaiga by the Spanish Government to
address these issues, while also frankly admittiaggmuch remains to be done. The Tribunal
is satisfied that the measures taken by Spain poave the situation of Roma constitute an
adequate level of protection from Convention-reldtarm, in the sense explained in the joint
judgement of Gleeson CJ, Hayne and Heydon BANMA v Respondents S152/20@804)

222 CLR 1. For this additional reason, the Tribumals that the applicant does not have a
well-founded fear of being persecuted in Spain.

Country information indicates that Roma face widead discrimination and negative
perceptions in Spain This manifests itself in aash as accommodation, education,
employment and in the provision of services bySkate. The Tribunal acknowledges that, in
the present case, the applicant will face practiballenges if he were to enter and reside in
Spain, such as orienting himself on arrival, andifig accommodation and work. This is
particularly so given the tough labour market. Hegrethe Tribunal is not satisfied that the
applicant faces a real chance of persecution ifiaitme of significant economic hardship and
the like for the essential and significant reasbary Convention ground, such as his
ethnicity. As noted above, his circumstances diffi@rkedly from other Roma or other non-
citizens, in part because he is an EU passporehadah arrival from an English speaking
country and not part of any established, visiblegwnity. In the Tribunal’s opinion, the
applicant’s ethnicity or other Convention attritaiteo not add significantly to the more
general challenges that he may face.

The applicant and his representative noted countoymation that Spain is hard-hit by the
economic downturn, and that the significant risamemployment has created tensions
between Spanish citizens and migrants, particulavier skilled persons who are now being
displaced in some job markets. The reports referwlrelmingly to non-EU citizens, namely
from Africa and Latin America. There have also beeme reported instances of Romanian
citizens - who along with Bulgarians (but not Cz8¢hlo not yet have full EU Member State
rights in Spanish law - being persuaded to ret@mdnrather than having work contracts
renewed. Among the reports that the applicant stibdhio the first Tribunal (file 0803578,
folio 46) was the reported eviction of several haaldRomanians from a ‘gypsy camp’ in
Albacete, southern Spain, in August 2007. The Trébuloes not accept that the applicant’s
situation — as a Roma who is a Czech passport h@geerson who is not part of a larger
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camp community — is parallel to that of these peppt that the applicant faces a real chance
of Convention-related persecution for any suchaeas

The applicant contends that there is a real chtratene will be unable to find work —
because of the poor job outlook, and exacerbatddsogthnicity and other attributes — and
that the Spanish authorities will deny him unempient and social security benefits because
of his nationality (ie as a non-Spanish citizer)eTribunal appreciates the applicant’s
concerns. However, it does not consider that lability to access vocational training
amounts to persecution, taking also into accouatthle has mainly engaged in casual work,
such as painting, couriering and fixing motors EemNZealand and Australia. The Tribunal is
also not satisfied that the applicant’s possiblemaployment in Spain will amount to
Convention-related persecution. While it is truatthe faces considerable challenges,
because of language issues, his lack of local kedgéd and his limited skill set, all against a
backdrop of a tough labour market generally, tek of these may be offset by other factors,
such as his English, his age and his past workh&umore, the Tribunal does not accept that
the essential and significant reason for any pesfaghemployment will be the applicant’s
race, his membership of any particular social gr@uch as ‘unemployed Roma non-
citizens’) or any other Convention ground (suclniasnhationality, as a non-Spaniard).

The applicant and [Person B] also pointed out flaaed with possible unemployment, he
will be ineligible for social security benefits lzetse he is a non-citizen of Spain and/or
because he has not made past insurance contributioather words, the lack of income
(perhaps together with accommodation and otheicdiffes) may put him at risk of serious
harm, for instance, ‘significant economic hardshigt threatens [his] capacity to subsist’,
and ‘denial of access to basic services [with alammpact].” The Tribunal acknowledges
the applicant’s genuine concern about this, and@edhat his eligibility for social security
may rely on his nationality (a Convention groundgi/r his past contributions to any
insurance fund. However, the Tribunal considers ang period of unemployment will be
short-lived, given the applicant’s age and the reatd his past work, and it is satisfied that
there are support groups and social networks in3pat are available to ensure that he does
not suffer harm amounting to persecution

At the hearing, the applicant claimed that his agkersecution, particularly economic
hardship, would be made worse because his wifedwsigh to accompany him abroad The
Tribunal doubts that this is so. The applicant'fevappears to have modest means, and
according to recent submissions, wishes to undergaldy in Australia. The Tribunal
understands the applicant, particularly throughrégiests for humanitarian consideration of
his case, to emphasise the couple’s wish to retogether in Australia and not in any other
country. In any event, the Tribunal considers thatpresence of the applicant’s wife in
Spain does not add to a real chance of the applkegureriencing Convention-related
persecution.

The representative drew to the Tribunal’s attentionthe first time in the post-hearing
submission, that the applicant has a learning disaénd that he attended a school for
disabled children in the Czech Republic. The diggbelates to dyslexia and dysgraphia.
The submission states that his mother drew thisdattention of the New Zealand refugee
determination authorities. On this limited evideaoel for completeness, the Tribunal has
considered whether reading difficulties or otherigdems might exacerbate the applicant’s
situation in Spain. The Tribunal is not satisfibdsed on the applicant’s account of his past
work, that this contributes significantly to theatlenges he may face in Spain or puts him at
risk of Convention-related persecution.
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The Tribunal notes the applicant’s implied clairatttas a person who has no Spanish and
limited work skills and who may have difficultieimding work and accommodation in Spain,
particularly in the short term, he may be vulneeabl other forms of harm. However, the
Tribunal is not satisfied on the material as a whbht the applicant faces a real chance of
non-Convention-related harm, or that the Spanishheid protection from Roma from such
harm, for any Convention-related reason.

Furthermore, having regard to the country inforovaset out above (particularly at
paragraphs 99-105), the Tribunal considers thatrtb@sures taken by Spain to combat
general discrimination against Roma constitutedegaate level of protection from
Convention-related harm, in the sense explaingdanoint judgement iIMIMA v
Respondents S152/20@2iprg. For this additional reason, the Tribunal findattthe
applicant does not have a well-founded fear of dpp@rsecuted in Spain.

The Tribunal has considered all the country infdiaraand the applicant’s circumstances
cumulatively. It finds that there is no real chaonf¢he applicant experiencing harm
amounting to Convention-related persecution in Spai these reasons. The challenges he
may face in Spain are, however, relevant in anydnitarian consideration of his case.

Section 36(5)

(5) Also, if the non-citizen has a well-foundedif¢hat:
(a) a country will return the non-citizen to anatbeuntry; and
(b) the non-citizen will be persecuted in that otb@untry for reasons of race, religion, natiornyalit
membership of a particular social group or polltmginion;

subsection (3) does not apply in relation to th&tfinentioned country.

Country information indicates that there are vamyted circumstances in which the Spanish
authorities can expel an EU national from its teryi These relate to the threats to public
order, public health and public safety. Spanistudoents indicate that these terms are
interpreted narrowly to refer to fundamental thsgatsociety, and not trivial threats. The
post-hearing submission advised the Tribunal thatgpplicant has a criminal record in New
Zealand. The record relates to 3 traffic offencetafing to speed, drunk driving and driving
without a licence) and one offence of disorderlgadwct. Relevantly, the New Zealand
authorities referred to the convictions as indiwiltip‘less than serious’, and expressed
concern that it was the applicant’s ‘pattern aésponsible behaviour’ that was of concern.
The Spanish material that the Tribunal sent tcaghi@icant specifically states that a criminal
record will not, of itself, be enough to invoke elgon measures. Given the nature of the
applicant’s offences in New Zealand, his age wiety bccurred, and his evidence to the
Tribunal that he has committed no further offerice&ustralia, the Tribunal does not accept
that the applicant’s past convictions will form thasis for any future expulsion.

The Tribunal notes [Person B]'s oral submissiowimch she contrasted the applicant’s
conduct in New Zealand with his settled family lifeAustralia. She suggested that, without
the support of his wife and family, and with cores@ble challenges on his own in Europe,
the applicant may be at risk of re-offending andrfg refoulement if he were judged to be a
threat to public security. The Tribunal considas tio be mere speculation It is not satisfied
on the available material, including in particullae¢ applicant’s own evidence, that the
applicant will conduct himself in such a way aptse a risk, or be perceived to pose a risk,
to Spain’s public order, public health or publiéetg. It is therefore not satisfied that he has a
well-founded fear of being refouled from Spain &y EU Member State) to the Czech
Republic on public security grounds.
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The EU Directive, as well as Spanish legislatiod palicy, explicitly rule out expulsions for
‘economic purposes’, for instance in the wake ef@lobal Financial Crisis. The applicant
suggested that Spanish law and policy might changee light of the economic downturn.
However, the Tribunal considers this to be meregia¢ion and, in any event, it finds no EU
or domestic legislative basis that would permithsalsanges, even if the Spanish authorities
were to contemplate them.

Country information discussed at the hearing ingsahat the Spanish authorities would
regard as ‘evidently groundless’, and thereforagefto process, any asylum application from
the applicant. However, having found that the aygpit has a right to enter and reside in
Spain, and that there is no real chance of thig bging curtailed by expulsion grounds, the
Tribunal considers that there is also no real charidhim needing to avoid expulsion by
seeking asylum.

The Tribunal finds on the evidence that there isea chance of the Spanish authorities
returning the applicant to the Czech Republic Esthcircumstances, it is not necessary for
the Tribunal to go on to determine whether the igppt has in fact a well-founded fear of
Convention-related persecution in the Czech Republi

The Tribunal notes that this issue may, howeverglayant in any future consideration of
the applicant’s circumstances on a humanitariairsb@ke Tribunal as previously constituted
was satisfied on the basis of country informatibawd the treatment of Roma in the Czech
Republic that the applicant had a well-founded tgaConvention-related persecution in that
country. The current Tribunal considers that tlusrdry information — considered together
with the applicant’s having spent his formative ngeautside the Czech Republic, and his
(claimed) lack of immediate relatives there — tetmdsupport such a finding However, the
Tribunal registers some reservations. It consitteasthe applicant gave misleading
information to the Tribunal (and evidently his askfi) about his family having obtained
refugee status in New Zealand, and that he avamleshling to the Tribunal that the NZ
authorities examined his family’s circumstancedetail and found them not to be refugees.

In sum, the Tribunal finds on the basis of the mayit’s circumstances and the laws of the
EU and Spain, that the applicant has a right tereamid reside in Spain and that he has not
taken all possible steps to avail himself of thgit (s.36(3)); that the applicant does not have
a well-founded fear of persecution in Spain (s.y6@nd that there is no real chance that
Spain will return him to the Czech Republic (whetbenot he has a well-founded fear of
Convention-related persecution there) (s.36(5)).

At the hearing, the Tribunal explained that its iethate task was to determine whether there
was effective protection in any third State, sudt tAustralia is taken not to have protection
obligations towards the applicant. It addresseg Splain in detail. The Tribunal considers it
highly likely that the applicant has a right toemand reside in other EU Member States and
that, as a matter of practical reality, he may mersone of these to be a preferable
destination compared with Spain However, the Trabdimds it unnecessary to consider
other possible States in light of its findings wigspect to Spain.

The Tribunal therefore finds that 36(3) of the Applies to the applicant, and that the
exceptions in s.36(4) and s.36(5) do not. Austialtherefore taken not to have protection
obligations to the applicant.

Humanitarian consideration



153. The applicant has requested that, in the event oihdavourable decision, the Tribunal refer
the case to the Department for consideration byviméster pursuant to s.417 of Act. This
gives the Minister a discretion to substitute fategision of the Tribunal another decision
that is more favourable to the applicant, if thenldier thinks that it is in the public interest to
do so.

154. The applicant has drawn to the Tribunal’s attenti@following circumstances relevant to
the exercise of the discretion (with Tribunal conmisg

— The Tribunal accepts that the applicant has a stibgefear of returning to the
Czech Republic, and that this may also be well-flmah although the Tribunal
finds it unnecessary to determine this in lightra findings above.

— The Tribunal has found that Australia does not haegection obligations to
the applicant because he has a right to enteresideerin other EU countries (in
particular, Spain, and probably others). Howevss,dpplicant’s return to
Europe (Spain or elsewhere) may create hardshipi$dat8-year old Australian
wife, his in-laws and his immediate family member&ew Zealand.

— He would also likely face practical challengesiimding work and
accommodation in another EU country, given histiahiskills set and
languages, although — for the reasons set out abtvwe Tribunal does not
consider that these would amount to Conventiortedlpersecution.

— The Tribunal has received advice of the applicariiminal record in New
Zealand, relating to some offences during 200628040¥ that individually, do
not appear to have been serious. He claims to &aettled married life in
Australia, with no repeat offences. He has presksi@ements of support from
members of his church community in Australia.

155. The Tribunal has considered the applicant’s cadela ministerial guidelines relating to the
discretionary power set out in PAM3 ‘Minister’s dalines on ministerial powers (s345,
s351, s391, s417, s454 and s501J)’ and will rekenatter to the Department.

CONCLUSIONS

156. The Tribunal is not satisfied that the applica iperson to whom Australia has protection
obligations under the Refugees Convention. Theeefwe applicant does not satisfy the
criterion set out in s.36(2)(a) for a protectiopaui

DECISION

157. The Tribunal affirms the decision not to grant #pplicant a Protection (Class XA) visa.

| certify that this decision contains no informatihich might identify
the applicant or any relative or dependant of fiy@ieant or that is the
subject of a direction pursuant to section 44theMigration Act 1958.
Sealing Officer’s I.D. RCHADW




