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In the case of D.H. and Others v. the Czech Republi
The European Court of Human Rights (Second Segtisitfing as a
Grand Chamber composed of:
Sir Nicolas BRATZA, President
Mr B.M. ZUPANCIC,
Mr R. TURMEN,
Mr K. JUNGWIERT,
Mr J. CASADEVALL,
Mrs M. TSATSA-NIKOLOVSKA,
Mr K. TRAJA,
Mr V. ZAGREBELSKY,
Mrs  E.STEINER,
Mr  J.BORREGOBORREGQ
Mrs  A.GYULUMYAN,
Mr K. HAJIYEV,
Mr D. SPIELMANN,
Mr  S.E.JEBENS
Mr  J.SIKUTA,
Mrs  |.ZIEMELE,
Mr M. VILLIGER, judges,
and Mr M. O'BoYLE, Deputy Registrar
Having deliberated in private on 17 January an&é&gtember 2007,
Delivers the following judgment, which was adopted the last
mentioned date:

PROCEDURE

1. The case originated in an application (no. 5732 against the
Czech Republic lodged with the Court on 18 Aprid@under Article 34 of
the Convention for the Protection of Human Rightsl &~undamental
Freedoms (“the Convention”) by eighteen Czech mnal® (“the
applicants”), whose details are set out in the aroethis judgment (“the
Annex”).

2. The applicants were represented before thetGnuthe European
Roma Rights Centre based in Budapest, Lord Ledtéteone Hill, Q.C,
Mr J. Goldston, of the New York Bar, and Mr D. Stel, a lawyer
practising in the Czech Republic. The Czech Govemm (“the
Government”) were represented by their Agent, Mk\Schorm.

3. The applicants allegethter alia, that they had been discriminated
against in the enjoyment of their right to eduaatim account of their race
or ethnic origin.
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4. The application was allocated to the Secondi@e®f the Court
(Rule 52 8§ 1 of the Rules of Court). Within thatcten, the Chamber that
would consider the case (Article 27 § 1 of the Gontion) was constituted
as provided in Rule 26 § 1.

5. By a decision of 1 March 2005, following a hegron admissibility
and the merits (Rule 54 § 3), the Chamber decldredapplication partly
admissible.

6. On 7 February 2006 a Chamber of that Sectionposed of the
following judges: Mr J.-P. Cost&@resident, Mr A.B. Baka, Mr I. Cabral
Barreto, Mr K. Jungwiert, Mr V. Butkevych, Ms A. Naroni and
Ms D. J@&ier¢, judges, and also of Mrs S. Dollé, Section Reagistr
delivered a judgment in which it held by six votesone that there had been
no violation of Article 14 of the Convention, read conjunction with
Article 2 of Protocol No. 1.

7. On 5 May 2006 the applicants requested theredfef their case to
the Grand Chamber in accordance with Article 43haf Convention. On
3 July 2006 a panel of the Grand Chamber grantid ribquest.

8. The composition of the Grand Chamber was déteanaccording to
the provisions of Article 27 88 2 and 3 of the Cention and Rule 24 of the
Rules of Court. At the final deliberations, Mr KraJa and Mr J. Casadevall,
substitute judges, replaced Mr C. Rozakis and MLd?enzen, who were
unable to take part in the further consideratiothefcase (Rule 24 § 3).

9. The applicants and the Government each filettemriobservations on
the merits. In addition, third-party comments weeeeived from various
non-governmental organisations, namely the Inteynat Step by Step
Association, the Roma Education Fund and the Eamofgarly Childhood
Research Association; Interights and Human Righascf Minority Rights
Group International, the European Network AgainsaciBm and the
European Roma Information Office; and thédération internationale des
ligues des droits de I'Homn{iternational Federation for Human Rights —
FIDH), each of which had been given leave by the Peesith intervene in
the written procedure (Article 36 8§ 2 of the Convem and Rule 44 § 2).
The respondent Government replied to those comniRuls 44 § 5).

10. A hearing took place in public in the HumangiRs Building,
Strasbourg, on 17 January 2007 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government
Mr V.A. SCHORM, Agent
Ms M. KOPSOVA
Ms Z. KAPROVA,
Ms J. ZAPLETALOVA,
Mr R. BARINKA,
Mr P.KONUPKA, Counsel
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(b) for the applicants
Lord LESTER OFHERNEHILL, Q.C.,
Mr J. GOLDSTON,
Mr D. STRUPEK, Counsel

The Court heard addresses by Lord Lester of Heilie M Goldston
and Mr Strupek, and by Mr Schorm.

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

11. Details of the applicants' names and placessiience are set out in
the Annex.

A. Historical background

12. According to documents available on the Irdesite of the Roma
and Travellers Division of the Council of Europeg tRoma originated from
the regions situated between north west India Aedranian plateau. The
first written traces of their arrival in Europe daback to the fourteenth
century. Today there are between eight and tenomilRoma living in
Europe. They are to be found in almost all CounilEurope member
States and indeed, in some Central and East Europeantries, they
represent over 5% of the population. The majoritghem speak Romani,
an Indo-European language that is understood bgrg karge number of
Roma in Europe, despite its many variants. In ggn&oma also speak the
dominant language of the region in which they li, even several
languages.

13. Although they have been in Europe since thetéenth century,
often they are not recognised by the majority dgces a fully-fledged
European people and they have suffered throughweit history from
rejection and persecution. This culminated in tlatiempted extermination
by the Nazis, who considered them an inferior ré&sea result of centuries
of rejection many Roma communities today live impaifficult conditions,
often on the fringe of society in the countries véhthey have settled, and
their participation in public life is extremely lited.

14. In the Czech Republic the Roma have nationabmty status and,
accordingly, enjoy the special rights associateeretwith. The National
Minorities Commission of the Government of the QCGreRepublic, a
governmental consultative body without executivev@q has responsibility
for defending the interests of the national minesitincluding the Roma.
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As to the number of Roma currently living in thee€Cla Republic, there
is a discrepancy between the official, census-hasgatistics and the
estimated number. According to the latter, whichvailable on the website
of the Minorities Commission of the Government loé tCzech Republic,
the Roma community now numbers between 150,00Ba0@M00 people.

B. Special schools

15. According to information supplied by the Czesbvernment, the
special schoolsz{lastni Skolywere established after the First World War
for children with special needs, including thoséesing from a mental or
social handicap. The number of children placedhasé schools continued
to rise (from 23,000 pupils in 1960 to 59,301 in88P Owing to the
entrance requirements of the primary schoaékladni Skoly and the
resulting selection process, prior to 1989 most Raorhildren attended
special school.

16. Under the terms of the Schools Act (Law no/1284), the
legislation applicable in the present case, spaciabols were a category of
specialised schoolspecialni Skoly and were intended for children with
mental deficiencies who were unable to attend fadi” or specialised
primary schools. Under the Act, the decision tacela child in a special
school was taken by the head teacher on the bagie sesults of tests to
measure the child's intellectual capacity carriad m an educational
psychology centre and was subject to the consenthefchild's legal
guardian.

17. Following the switch to the market economyha 1990s, a number
of changes were made to the system of special kchoothe Czech
Republic. These changes also affected the educafidRoma pupils. In
1995 the Ministry of Education issued a directismaerning the provision
of additional lessons for pupils who had completedir compulsory
education in a special school. Since the 1996/%0acyear, preparatory
classes for children from disadvantaged social @pacinhds have been
opened in nursery, primary and special schools1988 the Ministry of
Education approved an alternative educational auluim for children of
Roma origin who had been placed in special schdesma teaching
assistants were also assigned to primary and $psshiaols to assist the
teachers and facilitate communication with the fe®i By virtue of
amendment no. 19/2000 to the Schools Act, whichecamo force on
18 February 2000, pupils who had completed thempmdsory education in
a special school were also eligible for admissionat secondary-school
education, provided they satisfied the entrancairements for their chosen
course.

18. According to data supplied by the applicamtsich was obtained
through questionnaires sent in 1999 to the heachésa of the 8 special
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schools and 69 primary schools in the town of @stréhe total number of
pupils placed in special schools in Ostrava camel,®60, of whom
762 (56%) were Roma. Conversely, Roma represemgd 226% of the
total of 33,372 primary-school pupils in Ostravairther, although only
1.8% of non-Roma pupils were placed in special slshan Ostrava the
proportion of Roma pupils assigned to such schoaekss 50.3%.
Accordingly, a Roma child in Ostrava was 27 timeserikely to be placed
in a special school than a non-Roma child.

According to data from the European Monitoring Cerior Racism and
Xenophobia (now the European Union Agency for Fumelatal Rights),
more than half of Roma children in the Czech Repubttend special
schools.

The Advisory Committee on the Framework Conventifum the
Protection of National Minorities observed in ieport of 26 October 2005
that, according to unofficial estimates, the Rorapresent up to 70% of
pupils enrolled in special schools.

Lastly, according to a comparison of data on fifteeuntries, including
countries from Europe, Asia and North America, getd by the OECD in
1999 and cited in the observations of the Inteomali Step by Step
Association, the Roma Education Fund and the Eamofgarly Childhood
Research Associatinthe Czech Republic ranked second highest in terms
of placing children with physiological impairmentsspecial schools and in
third place in the table of countries placing creld with learning
difficulties in such schools. Further, of the eigbuntries who had provided
data on the schooling of children whose difficidtiarose from social
factors, the Czech Republic was the only one togpeeial schools. The
other countries concerned almost exclusively ugédhary schools for the
education of such children.

C. The facts of the instant case

19. Between 1996 and 1999 the applicants wereeg@ldn special
schools in Ostrava, either directly or after a spelan ordinary primary
school.

20. The material before the Court shows that ff@ie@ants' parents had
consented to and in some instances expressly tegudseir children's
placement in a special school. Consent was indichie signing a pre-
completed form. In the case of applicants nos. i@ ¥5 the dates on the
forms are later than the dates of the decisiomdatce the children in special
schools. In both instances, the date has beenctedrdy hand, on one
occasion is accompanied by a note from the teaztieg a typing error.

1. P. Evans (2006), ‘Educating students with speseeds: A comparison of inclusion
practices in OECD countries’, Education Canadald432-35.
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The decisions on placement were then taken by ¢he keachers of the
special schools concerned after referring to trmmenendations of the
educational psychology centres where the applicdrdd undergone
psychological tests. The applicants' school filestained the report on their
examination, including the results of the testshwihe examiners'
comments, drawings by the children and, in a numbkrcases, a
questionnaire for the parents.

The written decision concerning the placement veas ® the children's
parents. It contained instructions on the righgppeal, a right which none
of the applicants exercised.

21. On 29 June 1999 the applicants received arléthm the school
authorities informing them of the possibilities #&ble for transferring
from special school to primary school. It would app that four of the
applicants (nos. B, 11 and 16 in the Annex) were successful in agbéit
tests and thereafter attended ordinary schools.

22. In the review and appeals procedures refetedoelow, the
applicants were represented by a lawyer acting hen lasis of signed
written authorities from their parents.

1. Request for a reconsideration of the case dettie formal appeal
procedure

23. On 15 June 1999 all the applicants apart frlemse numbered 1, 2,
10 and 12 in the Annex asked the Ostrava Educaiigthority (Skolsky
Urad) to reconsider, outside the formal appeal procedprezkoumani
mimo odvolacFizen), the administrative decisions to place them iecsd
schools. They argued that their intellectual cagacad not been reliably
tested and that their representatives had not d@equately informed of the
consequences of consenting to their placement spemial school. They
therefore asked the Education Authority to revdke impugned decisions,
which they maintained did not comply with the staty requirements and
infringed their right to education without discrimaition.

24. On 10 September 1999 the Education Authonitiprmed the
applicants that, as the impugned decisions compligdthe legislation, the
conditions for bringing proceedings outside theegbgprocedure were not
satisfied in their case.

2. Constitutional appeal

25. On 15 June 1999 applicants nos. 1 to 12 inAtheex lodged a
constitutional appeal in which they complainedter alia, of de facto
discrimination in the general functioning of theesjal education system. In
that connection, they relied onnter alia, Articles 3 and 14 of the
Convention and Article 2 of Protocol No. 1. Whilkekaowledging that they
had not appealed against the decisions to place ithhepecial schools, they
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alleged that they had not been sufficiently infodnoé the consequences of
placement and argued (on the question of the ekbausf remedies) that

their case concerned continuing violations andesdhat went far beyond
their personal interests.

In their grounds of appeal, the applicants explhitieat they had been
placed in special schools under a practice thatdeseh established in order
to implement the relevant statutory rules. In tiseibmission, that practice
had resulted inde factoracial segregation and discrimination that were
reflected in the existence of two separately orggohieducational systems
for members of different racial groups, namely sgeschools for the Roma
and “ordinary” primary schools for the majority tfe population. That
difference in treatment was not based on any dbgand reasonable
justification, amounted to degrading treatment laad deprived them of the
right to education (as the curriculum followed ipesial schools was
inferior and pupils in special schools were unatadereturn to primary
school or to obtain a secondary education other itha vocational training
centre). Arguing that they had received an inadeqealucation and an
affront to their dignity, the applicants asked tB®nstitutional Court
(Ustavni soujito find a violation of their rights, to quash thecisions to
place them in special schools, to order the respatsd(the special schools
concerned, the Ostrava Education Authority andvinastry of Education)
to refrain from any further violation of their righand to restore th&atus
quo anteby offering them compensatory lessons.

26. In their written submissions to the Constan#él Court, the special
schools concerned pointed out that all the appiscaad been enrolled on
the basis of a recommendation from an educatiosythlogy centre and
with the consent of their representatives. Furtloeendespite having been
notified of the relevant decisions, none of theespntatives had decided to
appeal. According to the schools, the applicamigtasentatives had been
informed of the differences between the speciabstlurriculum and the
primary-school curriculum. Regular meetings of teag staff were held to
assess pupils (with a view to their possible trangf primary school). They
added that some of the applicants (nos. 5 to lthenAnnex) had been
advised that there was a possibility of their befaged in primary school.

The Education Authority pointed out in its writteabmissions that the
special schools had their own legal personalitgt the impugned decisions
contained advice on the right of appeal and thatapplicants had at no
stage contacted the schools inspectorate.

The Ministry of Education denied any discriminatiamd noted a
tendency on the part of the parents of Roma childee have a rather
negative attitude to school work. It asserted #zath placement in a special
school was preceded by an assessment of the cimtdlfectual capacity
and that parental consent was a decisive factdurther noted that there
were 18 educational assistants of Roma origin iosls in Ostrava.



8 D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT

27. In their final written submissions, the apaiits pointed out (i) that
there was nothing in their school files to showt tihair progress was being
regularly monitored with a view to a possible tf@ngo primary school, (ii)
that the reports from the educational psychologgtres contained no
information on the tests that were used and (&} their recommendations
for placement in a special school were based omungl® such as an
insufficient command of the Czech language, an -tolerant attitude on
the part of the parents or an ill-adapted socialirenment. They also
argued that the gaps in their education made a&fgamo primary school
impossible in practice and that social or cultud#fferences could not
justify the alleged difference in treatment.

28. On 20 October 1999 the Constitutional Coursnussed the
applicants' appeal, partly on the ground that is waanifestly unfounded
and partly on the ground that it had no jurisdictio hear it. It nevertheless
invited the competent authorities to give carefuild aconstructive
consideration to the applicants' proposals.

(&) With regard to the complaint of a violation thfe applicants’
rights as a result of their placement in specibbsts, the Constitutional
Court held that, as only five decisions had acyuadlen referred to in the
notice of appeal, it had no jurisdiction to decih® cases of those
applicants who had not appealed against the desisioncerned.

As to the five applicants who had lodged consbigil appeals
against the decisions to place them in specialdshoos. 1, 2, 3, 5 and
9 in the Annex), the Constitutional Court decideddtsregard the fact
that they had not lodged ordinary appeals agalmset decisions, as it
agreed that the scope of their constitutional alspe&nt beyond their
personal interests. However, it found that theres waathing in the
material before it to show that the relevant statuprovisions had been
interpreted or applied unconstitutionally, since tihecisions had been
taken by head teachers vested with the necesstrgraiy on the basis of
recommendations by educational psychology centmes with the
consent of the applicants' representatives.

(b) With regard to the complaints of insufficiemionitoring of the
applicants’ progress at school and of racial di=oation, the
Constitutional Court noted that it was not its rtdeassess the overall
social context and found that the applicants hadfunmished concrete
evidence in support of their allegations. It furtheoted that the
applicants had had a right of appeal against thesid@s to place them in
special schools, but had not exercised it. As te tijection that
insufficient information had been given about thensequences of
placement in a special school, the Constitutionalir€ considered that
the applicants' representatives could have obtaihisdinformation by
liaising with the schools and that there was ng@hmthe file to indicate
that they had shown any interest in transferring fwimary school. The
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Constitutional Court therefore ruled that this paftthe appeal was
manifestly ill-unfounded.

[I. RELEVANT DOMESTIC LAW AND PRACTICE

A. The Schools Act 1984 (Law no. 29/1984 — sincepealed by
Law no. 561/2004, which came into force on 1 Januaf005)

29. Prior to 18 February 2000 section 19(1) of$lebools Act provided
that to be eligible for secondary-school educatmupils had to have
successfully completed their primary-school edarati

Following amendment no. 19/2000, which came intacdo on
18 February 2000, the amended section 19(1) prdviua to be eligible for
secondary-school education pupils had to have cetexgbltheir compulsory
education and demonstrated during the admissiormedwoe that they
satisfied the conditions of eligibility for theihosen course.

30. Section 31(1) provided that special schoolsewmtended for
children with “mental deficiencies’r¢zumové nedostatkyhat prevented
them from following the curricula in ordinary primya schools or in
specialised primary schoolspecialni zakladni Skojantended for children
suffering from sensory impairment, iliness or disgb

B. The Schools Act 2004 (Law no. 561/2004)

31. This new Act on school education no longervigles for special
schools in the form that had existed prior to m$re into force. Primary
education is now provided by primary schools andcegised primary
schools, the latter being intended for pupils veiéivere mental disability or
multiple disabilities and for autistic children.

32. Section 16 contains provisions governing tthecation of children
and pupils with special educational needs. Theselefined in subsection 1
as children suffering from a disability, health lplems or a social
disadvantage. Section 16(4) provides that for th@gses of the Act a child
is socially disadvantagedhter alia, if it comes from a family environment
with low socio-cultural status or at risk of sogathological phenomena.
Subsection 5 provides that the existence of spediatational needs is to be
assessed by an educational guidance centre.

33. The Act also makes provisianter alia, for educational assistants,
individualised education projects, preparatory s#as for socially
disadvantaged children prior to the period of colegmy school education
and additional lessons for pupils who have notivecka basic education.
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C. Decree no. 127/1997 on specialised schools d¢eirrepealed by
Decree no. 73/2005, which came into force on 17 Febary 2005)

34. Article 2 § 4 of the Decree laid down that tbkowing schools were
available for pupils suffering from mental disatyili specialised nursery
schools $¢pecialni mateské Skoly, special schools, auxiliary schools
(pomocné Sko)y vocational training centresdborna wilisté) and practical
training schoolsgraktické skoly.

35. Article 6 § 2 stipulated that if during thepilts school career there
was a change in the nature of his or her disahlity the specialised school
was no longer adapted to the level of disabilihe head teacher of the
school attended by the pupil was required, aftenterview with the pupil's
representative, to recommend the pupil's placenmeanother specialised
school or an ordinary school.

36. Article 7 8§ 1 stipulated that the decisionplace a pupil in or
transfer a pupil tointer alia, a special school was to be taken by the head
teacher, provided that the pupil's legal guardiemssented. Article 7 § 2
provided that a proposal for a pupil to be pladetgr alia, in a special
school could be made to the head teacher by th#plggal guardian, the
pupil's current school, an educational psycholagytre, a hospital or clinic,
an authority with responsibility for family and thiwelfare or a health
centre. In the event of the pupil not receivingace in a special school, the
head teacher was required by Article 7 8 3 to wotife pupil's legal
guardian and the competent school authority orntls@icipality in which
the pupil was permanently resident of the decisidre education authority
was then required, after consulting the municigalib make a proposal
regarding the school in which the pupil would reeehis or her compulsory
education. Article 7 8§ 4 required the educationsyghology centre to
assemble all the documents relevant to the decisiotd to make a
recommendation to the head teacher regarding geedi/school.

D. Decree no. 73/2005 on the education of childrempupils and
students with special educational needs and giftezhildren, pupils
and students

37. Article 1 of the Decree provides that pupiisl atudents with special
educational needs are to be educated with thediedppport measures that
go beyond or are different from the individualisediucational and
organisational measures available in ordinary skshoo

38. Article 2 provides that children whose spe@ducational needs
have been established with the aid of an educdtiongsychological
examination performed by an educational guidancatreewill receive
special schooling if they have clear and compeltiegds that warrant their
placement in a special education system.
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E. Domestic practice at the material time

1. Psychological examination

39. The testing of intellectual capacity in an eational psychology
centre with the consent of the child's legal gumrdi was neither
compulsory nor automatic. The recommendation ferdhild to sit the tests
was generally made by teachers — either when tihé fofst enrolled at the
school or if difficulties were noted in its ordirygprimary-school education
— or by paediatricians.

40. According to the applicants, who cited expertthis field, the most
commonly used tests appeared to be variants ofleehsler Intelligence
Scale for Children' (PDW and WISC Ill) and the (8tad-Binet
Intelligence test'. Citing various opinions, indlgl those of teachers and
psychologists and the head of the special-schogpartinent at the Czech
Ministry of Education in February 1999, the apphitsasubmitted that the
tests used were neither objective nor reliableth@y had been devised
solely for Czech children, and had not recently nbestandardised or
approved for use with Roma children. Moreover, neasures had been
taken to enable Roma children to overcome theiturall and linguistic
disadvantages in the tests. Nor had any instrusti@en given to restrict the
latitude that was given in the administration ofe tliests and the
interpretation of the results. The applicants alsew attention to a 2002
report in which the Czech schools inspectoratechttat children without
any significant mental deficiencies were still lgpiplaced in special
schools.

41. In the report submitted by the Czech Repubhcl April 1999
pursuant to Article 25 § 1 of the Framework Coni@nfor the Protection
of National Minorities, it was noted that the psgldygical tests “are
conceived for the majority population and do n&et&omani specifics into
consideration”.

The Advisory Committee on the Framework Conventioted in its first
report on the Czech Republic, which was published26 January 2002,
that while these schools were designed for menkalhdicapped children, it
appeared that many Roma children who were not rherttandicapped
were placed in them owing to real or perceived lagg and cultural
differences between Roma and the majority. The Ciieenstressed that
“placing children in such special schools shoukktplace only when it is
absolutely necessary and always on the basis dfistent, objective and
comprehensive tests”.

In its second report on the Czech Republic pubtisiie26 October 2005
the Advisory Committee observed: “Tests and methosed to assess
children's intellectual abilities upon school emeht have already been
revised with a view to ensuring that they are nused to the detriment of
Roma children”. However, it noted with concern thatvision of the
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psychological tests used in this context has nat hamarked impact.

According to unofficial estimates, Roma accountuprto 70% of pupils in

the [special] schools, and this — having regarthéopercentage of Roma in
the population — raises doubts concerning the' tesliglity and the relevant
methodology followed in practice”.

42. Inits report on the Czech Republic publishbed®21 March 2000, the
European Commission against Racism and IntoleréiBC4&R1) noted that
channelling of Roma children to special schools we®rted to be often
quasi-automatic. According to ECRI, the poor reswbtained by these
children in the pre-school aptitude tests coulcekplained by the fact that
in the Czech Republic most Roma children did néérat kindergarten
education. ECRI therefore considered that the jmecbf channelling
Roma/Gypsy children into special schools for thentaky-retarded should
be fully examined, to ensure that any testing wgasl fair and that the true
abilities of each child were properly evaluated.

In its next report on the Czech Republic, which wwasblished in June
2004, ECRI noted that the test developed by theclCadinistry of
Education for assessing a child's mental level m@smandatory, and was
only one of a battery of tools and methods reconteéro the educational
guidance centres.

43. In his final report on the Human Rights Siinmatof the Roma, Sinti
and Travellers in Europe dated 15 February 2006,Gbmmissioner for
Human Rights observed: “Roma children are freqyepkhced in classes
for children with special needs without an adequpsgchological or
pedagogical assessment, the real criteria cleaihgitheir ethnic origin”.

44. According to the observations submitted byltiternational Step by
Step Association, the Roma Education Fund and theogean Early
Childhood Research Association, countries in eastral and south eastern
Europe typically lacked national definitions of &dbility” (related to the
placement of students in special schools) and wksfhitions in which
some form of disability was connected to the satiltural background of
the child, thus leaving the door to discriminat@nactices open. Data on
children with disabilities were drawn largely froagministrative sources
rather than being derived from a thorough assessménthe actual
characteristics of the child. Thus, divisive prees and the use of a single
test were common in the 1990s.

It is alleged in the observations that the assessosed to place Roma
children in special schools in the Ostrava regian contrary to effective
assessment indicators that were well known by tlie1890s, for example,
those published in 1987 by the National Associafmmthe Education of
Young Children (USA). These indicators were nowoaiged with the
Global Alliance for the Education of Young Childrewhich included
member organisations in Europe and, more partigulathe Czech
Republic. Relevant indicators included: ethical npiples to guide
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assessment practices; the use of assessment iestaufor their intended
purposes and in such a way as to meet professignality criteria;
assessments appropriate to the ages and othecihatics of the children
being assessed; recognition of the developmental aducational
significance of the subject-matter of the assesgntlea use of assessment
evidence to understand and improve learning; thbegag of assessment
evidence from realistic settings and in situatidingt reflected children's
actual performance; the use of multiple sourcesvadence gathered over
time for assessments; the constant linking of singeto follow up;
limitations on the use of individually administeretbrm-referenced tests;
and adequate information for staff and familiesoimed in the assessment
process.

Thus, the assessment of Roma children in the Gstegion did not take
into account the language and culture of the olidor their prior learning
experiences, or their unfamiliarity with the demamd the testing situation.
Single rather than multiple sources of evidenceswsed. Testing was done
in a single administration, not over time. Eviderwas not obtained in
realistic or authentic settings where children dodémonstrate their skills.
Undue emphasis was placed on individually admirestestandardised tests
normed on other populations.

According to studies cited in these observations NIQEF,
Innocenti Insight (2005); Save the Children (200Dgnied a future: The
right to education of Roma/Gypsy and Traveller ateh’; D.J. Losen and
G. Orfield (2002), 'Introduction: Racial inequityr ispecial education’
(Cambridge, MA: Harvard Education Press)), dispropoately placing
certain groups of students in special educationltes from an array of
factors, including “unconscious racial bias on plaet of school authorities,
large resource inequalities, an unjustifiable red& on 1Q and other
evaluation tools, educators’ inappropriate respots¢he pressures of high-
stakes testing, and power differentials betweerontinparents and school
officials”. Thus, school placement through psyclgidal testing often
reflected racial biases in the society concerned.

45. The respondent Government observed that thécation of
European norms used by psychologists was currantgr way and that the
State authorities had taken all reasonable stepsertsure that the
psychological tests were administered by appragyiatjualified experts
with university degrees applying the latest prafesasl and ethical
standards in their specialised field. In additimsearch conducted in 1997
by Czech experts at the request of the Ministrjfedfication showed that
Roma children had attained in a standard test w@dligence (WISC llI)
only insignificantly lower results than comparabf®n-Roma Czech
children (one point on the IQ scale).
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2. Consent to placement in a special school

46. Article 7 of Decree no. 127/1997 on specidlisehools made the
consent of the legal guardians a condit&ne qua nonfor the child's
placement in a special school. The applicants ndtet the Czech
legislation did not require the consent to be iitimg. Nor did information
on the education provided by special schools orcinesequences of the
child's placement in a special school have to beiged beforehand.

47. In its report on the Czech Republic publisetMarch 2000, ECRI
observed that Roma parents often favoured the elargn of Roma
children to special schools, partly to avoid abfreen non-Roma children
in ordinary schools and isolation of the child frasther neighbourhood
Roma children, and partly owing to a relatively ld@wel of interest in
education.

In its report on the Czech Republic published ineJd004, ECRI noted
that when deciding whether or not to give their sgmt, parents of Roma
children “continued to lack information concernitige long-term negative
consequences of sending their children to suchashwhich were often
presented to parents as an opportunity for theitdrem to receive
specialised attention and be with other Roma oltir

48. According to information obtained by ti@DH from its Czech
affiliate, many schools in the Czech Republic aleatant to accept Roma
children. That reluctance is explained by the lieacbf the parents of non-
Roma children, which, in numerous cases, has lemmniove their children
from integrated schools because the parents feathb level of the school
will fall following the arrival of Roma children pquite simply, because of
prejudice against the Roma. It is in that contbat Roma children undergo
tests designed to ascertain their capacity toviolloe ordinary curriculum,
following which parents of Roma children are enemed to place their
children in special schools. The parents’' choicgléxe their children in
special schools, where that is what they choosiotas consistent with the
school authorities' desire not to admit so many Rarhildren that their
arrival might induce the parents of non-Roma chifdto remove their own
children from the school.

3. Consequences

49. Pupils in special schools follow a specialricutum supposedly
adapted to their intellectual capacity. After coetplg their course of
compulsory education in this type of school, thegyralect to continue their
studies in vocational training centres or, sinceFe®ruary 2000, in other
forms of secondary school (provided they are abledtablish during the
admissions procedure that they satisfy the entraegeirements for their
chosen course).
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Further, Article 6 8§ 2 of Decree no. 127/1997 daged that if during the
pupil's school career there was a change in theaaf his or her disability
or if the specialised school was no longer adafidtie level of disability,
the head teacher of the school attended by thd ohipbupil was required,
after an interview with the pupil's guardian, tacammend the pupil's
placement in another specialised school or in dmary school.

50. In his final report on the Human Rights Siimatof the Roma, Sinti
and Travellers in Europe dated 15 February 2006,Gbmmissioner for
Human Rights noted: “Being subjected to speciabetshor classes often
means that these children follow a curriculum iferto those of
mainstream classes, which diminishes their oppdrésn for further
education and for finding employment in the futurBhe automatic
placement of Roma children in classes for childneth special needs is
likely to increase the stigma by labelling the Rormlaldren as less
intelligent and less capable. At the same timereggged education denies
both the Roma and non-Roma children the chancaadw leach other and
to learn to live as equal citizens. It excludes Rowrhildren from
mainstream society at the very beginning of therd, increasing the risk
of their being caught in the vicious circle of maajisation”.

51. The Advisory Committee on the Framework Comieenfor the
Protection of National Minorities noted in its sadoreport on the Czech
Republic, which was published on 26 October 200%f placement in a
special school “makes it more difficult for Romaldhen to gain access to
other levels of education, thus reducing their cleanof integrating in the
society. Although legislation no longer preventsidien from advancing
from 'special’ to regular secondary schools, thellef education offered by
'special’ schools generally does not make it ptessib cope with the
requirements of secondary schools, with the rebalt most drop out of the
system”.

52. According to the observations submitted byltiternational Step by
Step Association, the Roma Education Fund and theodean Early
Childhood Research Association, the placement dfirelm in segregated
special schools was an example of a very earlycKing” of students, in
this case by assigning children perceived to bélat ability” or “low
potential” to special schools from an early ageclSpractices increased
educational inequity as they had especially negateffects on the
achievement levels of disadvantaged children (se¢gr alia, the
communication to the Council and the European &adnt on 'efficiency
and equity in the European education and trainingstess'
(COM/2006/0481, 8 September 2006)). The longer-teamsequences of
“tracking” included pupils being channelled towatdss prestigious forms
of education and training and pupils dropping dusahool early. Tracking
could thus help create a social construction ddifei
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53. In their observations to the Court, the orgaiwns Minority Rights
Group International, European Network against Racisnd European
Roma Information Office noted that children in spéschools followed a
simplified curriculum that was considered appraeritor their lower level
of development. Thus, in the Czech Republic, childm special schools
were not expected to know the alphabet or number® 10 until the third
or fourth school-year, while their counterpartsrégular schools acquired
that knowledge in the first year.

[ll. COUNCIL OF EUROPE SOURCES

A. The Committee of Ministers

Recommendation No. R (2000) 4 of the Committee infstérs to
member states on the education of Roma/Gypsy ehildr Europe
(adopted by the Committee of Ministers on 3 Febru2000 at the
696th meeting of the Ministers' Deputies)

54. The recommendation provides as follows:

“The Committee of Ministers, under the terms ofide 15.b of the Statute of the
Council of Europe,

Considering that the aim of the Council of Eurogetd achieve greater unity
between its members and that this aim may be pdysug@articular, through common
action in the field of education;

Recognising that there is an urgent need to budd foundations for future
educational strategies toward the Roma/Gypsy pdadiirope, particularly in view
of the high rates of illiteracy or semi-literacy ang them, their high drop-out rate, the
low percentage of students completing primary etlogaand the persistence of
features such as low school attendance;

Noting that the problems faced by Roma/Gypsieshia field of schooling are
largely the result of long-standing educationaliges$ of the past, which led either to
assimilation or to segregation of Roma/Gypsy chkitdat school on the grounds that
they were 'socially and culturally handicapped’;

Considering that the disadvantaged position of R@wgsies in European societies
cannot be overcome unless equality of opportunitythe field of education is
guaranteed for Roma/Gypsy children;

Considering that the education of Roma/Gypsy céildshould be a priority in
national policies in favour of Roma/Gypsies;

Bearing in mind that policies aimed at addressihg fproblems faced by
Roma/Gypsies in the field of education should benm@hensive, based on an
acknowledgement that the issue of schooling for &@wpsy children is linked with
a wide range of other factors and pre-conditiorsnely the economic, social and
cultural aspects, and the fight against racismdisctimination;

Bearing in mind that educational policies in favafilRoma/Gypsy children should
be backed up by an active adult education and mo@dteducation policy; ...
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Recommends that in implementing their educationcjgs the governments of the
member states:

— be guided by the principles set out in the appetadthis Recommendation;

— bring this Recommendation to the attention ofrédevant public bodies in their
respective countries through the appropriate natiohannels.”

55. The relevant sections of the Appendix to Reoemdation
No. R (2000) 4 read as follows:

“Guiding principles of an education policy for Ro@gpsy children in Europe
I. Structures

1. Educational policies for Roma/Gypsy childrenowdd be accompanied by
adequate resources and the flexible structuresssaneto meet the diversity of the
Roma/Gypsy population in Europe and which take iatmount the existence of
Roma/Gypsy groups which lead an itinerant or s¢imeiant lifestyle. In this respect,
it might be envisaged having recourse to distandecation, based on new
communication technologies.

2. Emphasis should be put on the need to bettesrdinate the international,
national, regional and local levels in order to idvdispersion of efforts and to
promote synergies.

3. To this end member states should make the iigssof Education sensitive to
the question of education of Roma/Gypsy children.

4. In order to secure access to school for Romag@ychildren, pre-school
education schemes should be widely developed ani@ mecessible to them.

5. Particular attention should also be paid to theed to ensure better
communication with parents, where necessary usiegiators from the Roma/Gypsy
community which could then lead to specific cangessibilities. Special information
and advice should be given to parents about thesség of education and about the
support mechanisms that municipalities can offenili@s. There has to be mutual
understanding between parents and schools. Thentparexclusion and lack of
knowledge and education (even illiteracy) also preschildren from benefiting from
the education system.

6. Appropriate support structures should be seinuprder to enable Roma/Gypsy
children to benefit, in particular through positigetion, from equal opportunities at
school.

7. The member states are invited to provide treessary means to implement the
above-mentioned policies and arrangements in otdeclose the gap between
Roma/Gypsy pupils and majority pupils.

II. Curriculum and teaching material

8. Educational policies in favour of Roma/Gypsyldien should be implemented
in the framework of broader intercultural policiéaking into account the particular
features of the Romani culture and the disadvadtagsition of many Roma/Gypsies
in the member states.

9. The curriculum, on the whole, and the teachimgterial should therefore be
designed so as to take into account the cultumtity of Roma/Gypsy children.
Romani history and culture should be introducethim teaching material in order to
reflect the cultural identity of Roma/Gypsy childre The participation of
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representatives of the Roma/Gypsy community shood encouraged in the
development of teaching material on the historyltuce or language of the
Roma/Gypsies.

10. However, the member states should ensure thimtdoes not lead to the
establishment of separate curricula, which mighdl¢o the setting up of separate
classes.

11. The member states should also encourage tredogenent of teaching material
based on good practices in order to assist teacimertheir daily work with
Roma/Gypsy pupils.

12. In the countries where the Romani languageadgen, opportunities to learn in
the mother tongue should be offered at school tm&&ypsy children.

Ill. Recruitment and training of teachers

13. It is important that future teachers shouldpbevided with specific knowledge
and training to help them understand better theim&Gypsy pupils. The education
of Roma/Gypsy pupils should however remain an iategart of the general
educational system.

14. The Roma/Gypsy community should be involvedthia designing of such
curricula and should be directly involved in thelidery of information to future
teachers.

15. Support should also be given to the trainind eecruitment of teachers from
within the Roma/Gypsy community.

B. The Parliamentary Assembly

1. Recommendation no. 1203 (1993) on Gypsiesriogeu

56. The Parliamentary Assembly maahger alia, the following general

observations:

“One of the aims of the Council of Europe is torpote the emergence of a genuine
European cultural identity. Europe harbours marffedint cultures, all of them,
including the many minority cultures, enriching andntributing to the cultural
diversity of Europe.

A special place among the minorities is reserveddygpsies. Living scattered all
over Europe, not having a country to call their pttrey are a true European minority,
but one that does not fit into the definitions afianal or linguistic minorities.

As a non-territorial minority, Gypsies greatly contite to the cultural diversity of
Europe. In different parts of Europe they contrébum different ways, be it by
language and music or by their trades and crafts.

With central and east European countries now menstates, the number of
Gypsies living in the area of the Council of Eurdyaes increased drastically.

Intolerance of Gypsies by others has existed tHiougthe ages. Outbursts of racial
or social hatred, however, occur more and morelaglgy and the strained relations
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between communities have contributed to the depleraituation in which the
majority of Gypsies lives today.

Respect for the rights of Gypsies, individual, fangental and human rights and
their rights as a minority is essential to impraoieir situation.

Guarantees for equal rights, equal chances, egeatment, and measures to
improve their situation will make a revival of Gypknguage and culture possible,
thus enriching the European cultural diversity.

The guarantee of the enjoyment of the rights aeddoms set forth in Article 14 of
the European Convention on Human Rights is impbrtan Gypsies as it enables
them to maintain their individual rights.

57. As far as education is concerned, the Recordat&m states:

“The existing European programmes for training Ieas of Gypsies should be
extended;

Special attention should be paid to the educatfomnamen in general and mothers
together with their younger children;

Talented young Gypsies should be encouraged ty stnd to act as intermediaries
for Gypsies;

2. Recommendation no. 1557 (2002): 'The legabsdn of Roma in
Europe'

58. This recommendation statager alia:

3. Today Roma are still subjected to discrimimatiomarginalisation and
segregation. Discrimination is widespread in evigeld of public and personal life,
including access to public places, education, ewympént, health services and
housing, as well as crossing borders and accessytom procedures. Marginalisation
and the economic and social segregation of Roma tareing into ethnic
discrimination, which usually affects the weakextial groups.

4. Roma form a special minority group, in so farthey have a double minority
status. They are an ethnic community and most efmttbelong to the socially
disadvantaged groups of society.

15. The Council of Europe can and must play anoitamt role in improving the
legal status, the level of equality and the livicwnditions of Roma. The Assembly
calls upon the member states to complete the shergé conditions, which are
necessary for the improvement of the situation @R in Europe:

c. to guarantee equal treatment for the Romany ritynas an ethnic or national
minority group in the field of education, employmehousing, health and public
services. Member states should give special attie noi:

i. promoting equal opportunities for Roma on thiedur market;
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ii. providing the possibility for Romany studeris participate in all levels of
education from kindergarten to university;

iii. developing positive measures to recruit Romapublic services of direct
relevance to Roma communities, such as primary sewbndary schools, social
welfare centres, local primary health care cerdreslocal administration;

iv. eradicating all practices of segregated sdhgolfor Romany children,
particularly that of routing Romany children to eols or classes for the mentally
disabled;

d. to develop and implement positive action andfguemtial treatment for the
socially deprived strata, including Roma as a slycitisadvantaged community, in
the field of education, employment and housing...;

e. to take specific measures and create specidiutishs for the protection of the
Romany language, culture, traditions and identity:

ii. to encourage Romany parents to send theidil to primary school, secondary
school and higher education, including college miversity, and give them adequate
information about the necessity of education;

v. to recruit Roma teaching staff, particularly ameas with a large Romany
population;

f. to combat racism, xenophobia and intolerancetanehsure non-discriminatory
treatment of Roma at local, regional, national embernational levels:

vi. to pay particular attention to the phenomerwinthe discrimination against
Roma, especially in the fields of education and leympent;

C. The European Commission against Racism and Inkerance
(ECRI)

1. ECRI general policy recommendation no. 3: 'Catinly racism and
intolerance against Roma/Gypsies' (adopted by EQRE March
1998)

59. The relevant sections of this recommendatiates

“The European Commission against Racism and Irdots:

Recalling that combating racism, xenophobia, antissm and intolerance forms an
integral part of the protection and promotion ofrfan rights, that these rights are
universal and indivisible, and that all human bseingvithout any distinction
whatsoever, are entitled to these rights;

Stressing that combating racism, xenophobia, antteen and intolerance is above
all a matter of protecting the rights of vulneratsiembers of society;
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Convinced that in any action to combat racism aedriimination, emphasis should
be placed on the victim and the improvement obhiker situation;

Noting that Roma/Gypsies suffer throughout Eurapenfpersisting prejudices, are
victims of a racism which is deeply-rooted in stgieare the target of sometimes
violent demonstrations of racism and intolerance thiat their fundamental rights are
regularly violated or threatened;

Noting also that the persisting prejudices agaif@ma/Gypsies lead to
discrimination against them in many fields of sbeiad economic life, and that such
discrimination is a major factor in the processsotial exclusion affecting many
Roma/Gypsies;

Convinced that the promotion of the principle ofetance is a guarantee of the
preservation of open and pluralistic societiesvalhg for a peaceful co-existence;

recommends the following to Governments of memltateS:

— to ensure that discrimination as such, as wellliasriminatory practices, are
combated through adequate legislation and to iotedinto civil law specific
provisions to this end, particularly in the fieldad employment, housing and
education;

— to vigorously combat all forms of school segremattowards Roma/Gypsy
children and to ensure the effective enjoymentopfad access to education;

2. ECRI general policy recommendation no. 7 ononal legislation
to combat racism and racial discrimination (adopteg ECRI on
13 December 2002)

60. The following definitions are used for the mases of this
Recommendation:

“a) 'racism' shall mean the belief that a groundhsas race, colour, language,
religion, nationality or national or ethnic origjuastifies contempt for a person or a
group of persons, or the notion of superiority gfesison or a group of persons.

b) 'direct racial discrimination' shall mean aniffedential treatment based on a
ground such as race, colour, language, religioniomality or national or ethnic
origin, which has no objective and reasonablefjaation. Differential treatment has
no objective and reasonable justification if it do®t pursue a legitimate aim or if
there is not a reasonable relationship of propoatity between the means employed
and the aim sought to be realised.

¢) ‘indirect racial discrimination' shall mean easwhere an apparently neutral
factor such as a provision, criterion or practie@rot be as easily complied with by,
or disadvantages, persons belonging to a groumksid by a ground such as race,
colour, language, religion, nationality or natiomel ethnic origin, unless this factor
has an objective and reasonable justification. Ttter would be the case if it pursues
a legitimate aim and if there is a reasonable icglahip of proportionality between
the means employed and the aim sought to be rdalise
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61. In the explanatory memorandum to this reconttagon, it is noted
(point 8) that the definitions of direct and inditeracial discrimination
contained in paragraph 1 b) and c) of the Recomatemddraw inspiration
from those contained in Council Directive 2000/43/Enplementing the
principle of equal treatment between persons igethype of racial or ethnic
origin and in Council Directive 2000/78/EC estahigy a general
framework for equal treatment in employment andupation and on the
case-law of the European Court of Human Rights.

3. The report on the Czech Republic publishecepteSnber 1997

62. In the section of the report dealing with tpelicy aspects of
education and training, ECRI stated that publiamp appeared sometimes
to be rather negative towards certain groups, éspethe Roma/Gypsy
community, and suggested that further measuresldhmmitaken to raise
public awareness of the issues of racism and r@ot® and to improve
tolerance towards all groups in society. It addedt tspecial measures
should be taken as regards the education andrgawfi the members of
minority groups, particularly members of the Romgi&/ community.

4. The report on the Czech Republic publishedancki 2000

63. In this report, ECRI stated that the disadwges and effective
discrimination faced by members of the Roma/Gypssmunity in the
field of education was of particularly serious cemc It was noted that
Roma/Gypsy children were vastly over-representedpecial schools and
that their channelling to special schools was reabto be often quasi-
automatic. Roma/Gypsy parents often favoured tlistion, partly to avoid
abuse from non-Roma/Gypsy children in ordinary sth@and isolation of
the child from other neighbourhood Roma/Gypsy child and partly owing
to a relatively low level of interest in educatidiost Roma/Gypsy children
were consequently relegated to educational fagslitlesigned for other
purposes, offering little opportunity for skillsatning or educational
preparation and therefore very limited opporturiity further study or
employment. Participation of members of the Roma&yycommunity in
education beyond the primary school level was exttg rare.

64. ECRI therefore considered that the practice abiannelling
Roma/Gypsy children into special schools for thentaky-retarded should
be fully examined, to ensure that any testing wgasl fair and that the true
abilities of each child were properly evaluated RE@Iso considered that it
was fundamental that Roma/Gypsy parents should &genaware of the
need for their children to attend regular educatibm general, ECRI
considered that there was a need for closer innodve of members of the
Roma/Gypsy community in matters concerning edunatis a start, the
authorities needed to ensure that Roma/Gypsy pmaneste kept fully
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informed of measures taken and were encouraged atticipate in
educational decisions affecting their children.

5. The report on the Czech Republic publishedime 2004

65. With regard to the access of Roma childreaduacation, ECRI said
in this report that it was concerned that Romadehil continued to be sent
to special schools which, besides perpetuatingr teegregation from
mainstream society, severely disadvantaged therthérest of their lives.
The standardised test developed by the Czech Mingdt Education for
assessing a child's mental level was not mandaiodywas only one of a
battery of tools and methods recommended to thehgdygical counselling
centres. As to the other element required in omleend a child to a special
school — the consent of the child's legal guardiaBCRI observed that
parents making such decisions continued to lackmndtion concerning the
long-term negative consequences of sending thddreh to such schools,
which were often presented to parents as an opptytior their children to
receive specialised help and be with other Romhlrem. ECRI also said
that it had received reports of Roma parents béurged away from
ordinary schools.

ECRI also noted that the Schools Act had entertm force in January
2000 and provided the opportunity for pupils fropesal schools to apply
for admission to secondary schools. According toous sources, that
remained largely a theoretical possibility as splesthools did not provide
children with the knowledge required to follow trscondary-school
curriculum. There were no measures in place to igeovadditional
education to pupils who had gone through the speckeol system to bring
them to a level where they would be adequately grexp for ordinary
secondary schools.

ECRI had received very positive feedback concerrthmy success of
'zero grade courses' (preparatory classes) atcpisklevel in increasing
the number of Roma children who attended ordinahposls. It expressed
its concern, however, over a new trend to maintaénsystem of segregated
education in a new form — this involved specialssés in mainstream
schools. In that connection, a number of conceamtors were worried that
the proposed new Schools Act created the posgithiit even further
separation of Roma through the introduction of & mategory of special
programmes for the “socially disadvantaged”.

Lastly, ECRI noted that despite initiatives takey the Ministry of
Education (classroom assistants, training prograsnimeteachers, revision
of the primary school curriculum), the problem ofwvl levels of Roma
participation in secondary and higher education liza been described by
ECRI in its second report persisted.
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D. Framework Convention for the Protection of Natonal Minorities

1. The report submitted by the Czech Republic oAptil 1999
pursuant to Article 25 8§ 1 of the Framework Conigmtfor the
Protection of National Minorities

66. The report stated that the Government hadtadapeasures in the
education sphere that were focused on providindalsi@ conditions
especially for children from socially and cultuyalldisadvantaged
environments, in particular the Roma community,dpgning preparatory
classes in elementary and special schools. It wasdnthat “Romany
children with average or above-average intelleet @ften placed in such
schools on the basis of results of psychologicstistéthis happens always
with the consent of the parents). These tests @meetved for the majority
population and do not take Romany specifics intosaeration. Work is
being done on restructuring these tests”. In sopexial schools Roma
pupils made up between 80% and 90% of the totalbeurof pupils.

2. The report submitted by the Czech Republic dul\22004

67. The Czech Republic accepted that the Roma wsarécularly
exposed to discrimination and social exclusion aaid that it was
preparing to introduce comprehensive anti-discration tools associated
with the implementation of the Council Directive plamenting the
principle of equal treatment. New legislation wam do be enacted in 2004
(the Act, Law no. 561/2004, was passed on 24 Sdpme004 and entered
into force on 1 January 2005).

In the field of Roma education, the report said tha State had taken
various measures of affirmative action in orderragdlically change the
present situation of Roma children. The Governnmmegarded the practice
of referring large numbers of Roma children to sgeschools as untenable.
The need for affirmative action was due not onlythe socio-cultural
handicap of Roma children, but also to the natdréthe whole education
system and its inability to sufficiently reflect ltwral differences. The
proposed new Schools Act would bring changes tosgiecrial education
system by transforming “special schools” into “spe@rimary schools”,
thus providing the children targeted assistanceviarcoming their socio-
cultural handicap. These included preparatory ekssndividual study
programmes for children in special schools, meascwacerning pre-school
education, an expanded role for assistants fromRibi@a community and
specialised teacher-training programmes. As ondhef main problems
encountered by Roma pupils was their poor commahdhe Czech
language, the Ministry of Education considered that best solution (and
the only realistic one) would be to provide prepamaclasses at the pre-
school stage for children from disadvantaged soualtsral backgrounds.
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The report also cited a number of projects andpamognes that had been
implemented nationally in this sphere (‘Support Roma integration’,
'Programme for Roma integration/Multicultural eduma reform’, and
'Reintegrating Roma special school pupils in pryrenhools’).

3. Opinion on the Czech Republic of the Advisooynfittee on the
Framework Convention for the Protection of Natiomdinorities,
published on 25 January 2002

68. The Advisory Committee noted that while theasal schools were
designed for mentally handicapped children, it appe that many Roma
children who were not mentally handicapped weregqadain these schools
due to real or perceived language and culturakdifices between Roma
and the majority. It considered that this pract@s not compatible with the
Framework Convention and stressed that placingliehil in such schools
should take place only when absolutely necessatyabmays on the basis of
consistent, objective and comprehensive tests.

69. The special schools had led to a high levetegfaration of Roma
pupils from others and to a low level of educatloskills in the Roma
community. This was recognised by the Czech autbsri Both
governmental and civil society actors agreed omtedl for a major reform.
There was however disagreement about the prectseenaf the reform to
be carried out, the amount of resources to be raasdiable and the speed
with which reforms were being implemented. The Advy Committee was
of the opinion that the Czech authorities oughtléwelop the reform, in
consultation with the persons concerned, so aggare equal opportunities
for access to schools for Roma children and eqgalts to an ordinary
education, in accordance with the principles set iou Committee of
Ministers Recommendation No. (2000) 4 on the edowcaif Roma/Gypsy
children in Europe.

70. The Advisory Committee noted with approval ithigatives that had
been taken to establish so-called zero-classesyialy the preparation of
Roma children for basic school educatiamer alia, by improving their
Czech language skills, and encouraged the aut®ritb make these
facilities more broadly available. It also consiféthe creation of posts of
Roma pedagogical advisors in schools, a civil sgaretiative, to be a most
positive step. The Advisory Committee encouragedShate authorities in
their efforts to ensure the increase and developwfesuch posts. A further
crucial objective was to ensure a much higher nurabBoma children had
access to and successfully completed secondargtaloc
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4. The Advisory Committee's opinion on the CzesgpuBlic, published
on 26 October 2005

71. In this opinion, the Advisory Committee notidwht the authorities
were genuinely committed to improving the educatlaituation of Roma
children, and were trying, in various ways, to igakhis aim in practice. In
that connection, it noted that it was too earlyd&termine whether the
revised educational system introduced by the newo8s Act (Law
no. 561/2004) would substantially change the engstsituation of over-
representation of Roma children in special schookpecial classes.

72. The Advisory Committee noted that the authesitwere paying
special attention to the unjustified placement oihfa children in special
schools. Tests and methods used to assess clsldmngllectual abilities
upon school enrolment had already been revised avithew to ensuring
that they were not misused to the detriment of Raiddren. Special
educational programmes had been launched to helmaRachildren
overcome their problems. These included waiving fiee the last year of
pre-school education, relaxing the rules on minimalass sizes, more
individualised education, appointing educationaistants (mostly Roma),
as well as producing methodological handbooks andetjnes for teachers
working with Roma children. Preparatory pre-schdakses had also been
organised for Roma children, and had worked wdihoaigh on a fairly
limited scale. To accommodate all the children eoned, these measures
needed to be applied more widely. The Advisory Catte also took note
of the special support programme for Roma accessdondary and higher
education, and of the efforts that had been madmuiid up a network of
gualified Roma teachers and educational assistants.

73. The Advisory Committee noted, however, thahalgh constant
monitoring and evaluation of the school situatiéfiRoma children was one
of the Government's priorities, the State Repad kile about the extent to
which they were currently integrated in schools,tlor effectiveness and
impact of the many measures that had been takethéon. It noted with
concern that the measures had produced few impmevesnand that local
authorities did not systematically implement the v&oment's school
support scheme and did not always have the detatimmneeded to act
effectively in this field.

74. The Advisory Committee noted with concern jtlaatording to non-
governmental sources, a considerable number of Rutdren were still
being placed in special schools at a very early agd that revision of the
psychological tests used in this context had nat hamarked impact.
According to unofficial estimates, Roma accountadup to 70% of pupils
in these schools, and this — having regard to dregmtage of Roma in the
population — raised doubts concerning the testdldiiyga and the
methodology followed. This situation was made k# tore disturbing by
the fact that it also made it more difficult for iRa children to gain access
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to other levels of education, thus reducing théiarces of integrating in
society. Although legislation no longer preventdildren from advancing
from special to ordinary secondary schools, thell®f education offered
by special schools generally did not make it pdestb cope with the

requirements of secondary schools, with the rakalt most dropped out of
the system. Although estimates of the number of &arhildren who

remained outside the school system varied, those avti attend school
rarely advanced beyond primary school.

75. In addition, the Advisory Committee noted thiet spite of the
awareness-raising initiatives taken by the MinisgfyEducation, many of
the Roma children who attended ordinary schoolsewsolated by other
children and by teaching staff, or even placeddpasate classes. At the
same time, it was recognised that in some schooleaRchildren were the
largest pupil-group simply because the schools ewse were located near
the places where Roma resided compactly. Accordingther sources,
material conditions in some of the schools thegrated were precarious
and the teaching they received was still, in masses, insufficiently
adapted to their situation. It was important toueaghat these schools, too,
provided quality education.

76. According to the Advisory Committee prioritpdhto go to placing
Roma children in ordinary schools, supporting anoihroting preparatory
classes and also to educational assistants. Ragritboma teaching staff,
and making all education staff aware of the spedtuation of Roma
children also needed to receive increased attenfianactive involvement
on the part of the parents, in particular with relg@ the implementation of
the new Schools Act, also needed to be promoteal @nditionsine qua
non for the overall improvement of the educationaliaiion of the Roma.
Lastly, more determined action was needed to consmddtion of Roma
children in both ordinary and special schools. éackr approach, coupled
with instructions and immediate action on all leyelas needed to put an
end to unjustified placement of these childrenpecsal schools designed
for children with mental disabilities. Effective mitoring measures,
particularly designed to eliminate undue placemaitchildren in such
schools, had to be one of the authorities' congtaotities.

E. Commissioner for Human Rights

Final Report by Mr Alvaro Gil-Robles on the HumEights
Situation of the Roma, Sinti and Travellers in Eeo(dated
15 February 2006)

77. In the third section of the report, which cerms discrimination in
education, the Commissioner noted that the fadtatsggnificant number of
Roma children did not have access to education afnalar standard
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enjoyed by other children was in part a result istdminatory practices
and prejudices. In that connection, he noted thgtegation in education
was a common feature in many Council of Europe negnfitates. In some
countries there were segregated schools in segegattlements, in others
special classes for Roma children in ordinary sthaw a clear over-
representation of Roma children in classes fordetil with special needs.
Roma children were frequently placed in classescfoldren with special
needs without an adequate psychological or pedegbgsssessment, the
real criteria clearly being their ethnic origin. iBg subjected to special
schools or classes often meant that these chilibidowed a curriculum
inferior to those of mainstream classes, which dighied their
opportunities for further education and for findimgnployment in the
future. The automatic placement of Roma childrerclasses for children
with special needs was likely to increase the stidiy labelling the Roma
children as less intelligent and less capable.h&tsame time, segregated
education denied both the Roma and non-Roma chilthechance to know
each other and to learn to live as equal citizéinsxcluded Roma children
from mainstream society at the very beginning eirthives, increasing the
risk of their being caught in the vicious circleroarginalisation.

78. In the Czech Republic, the Commissioner wés tmat the young
members of the Roma/Gypsy community were drasyicaler-represented
in “special” schools and classes for children vatklight mental disability.
At the same time he noted that the authorities mabduced Roma
assistant teachers in ordinary classes and setelimmary classes and that
these initiatives had had promising results, thooiglly on a small scale due
to the lack of adequate resources. In particulagparatory classes for
socially disadvantaged children had been centraéfiarts to overcome
excessive attendance of Roma children in speciabadds. The Czech
authorities deemed that preparatory schools atthttheursery schools had
been particularly successful in easing the intégnabf Roma children in
ordinary schools. In 2004 the Czech Republic alsd 832 teacher's
assistants who attended the special needs of Ropils.p

79. It was also noted that special classes oriapearricula for the
Roma had been introduced with good intentions, tfe purposes of
overcoming language barriers or remedying the ladk pre-school
attendance of Roma children. Evidently, it was ssagy to respond to such
challenges, but segregation or systematic placemie®oma children in
classes which followed a simplified or a special nRni-language
curriculum while isolating them from other pupilsasvclearly a distorted
response. Instead of segregation, significant esiphaad to be placed on
measures such as pre-school and in-school eduahtemd linguistic
support as well as the provision of school assistéao work alongside
teachers. In certain communities, it was cruciatdise the awareness of
Roma parents, who themselves might not have hagdbsibility to attend
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school, of the necessity and benefits of adequaigcation for their
children.

80. In conclusion, the Commissioner made a numbeair
recommendations related to education. Where segegaducation still
existed in one form or another, it had to be regilaloy ordinary integrated
education and, where appropriate, banned througisldion. Adequate
resources had to be made available for the pravigd pre-school
education, language training and school assistamirig in order to ensure
the success of desegregation efforts. Adequatessassat had to be made
before children were placed in special classeqyrder to ensure that the
sole criterion in the placement was the objectigeds of the child, not his
or her ethnicity.

IV. RELEVANT COMMUNITY LAW AND PRACTICE

81. The principle prohibiting discrimination orqrgring equality of
treatment is well established in a large body ofm@wnity law instruments
based on Article 13 of the Treaty instituting th&&@ean Community. This
provision enables the Council, through a unanimdesision following a
proposal/recommendation by the Commission and d@tisun of the
European Parliament, to take the measures necesgarycombat
discrimination based on sex, race or ethnic origeligion or belief,
disability, age or sexual orientation.

82. Thus, Article 2 § 2 of Council Directive 97/BC of 15 December
1997 on the burden of proof in cases of discriniimatbased on sex
provides: “Indirect discrimination shall exist wikean apparently neutral
provision, criterion or practice disadvantages astantially higher
proportion of the members of one sex unless thavigion, criterion or
practice is appropriate and necessary and can didigd by objective
factors unrelated to sex”. Article 4 § 1, which cems the burden of proof,
reads: “Member States shall take such measuresreasexessary, in
accordance with their national judicial systemsnsure that, when persons
who consider themselves wronged because the penafpequal treatment
has not been applied to them establish, beforeua ©o other competent
authority, facts from which it may be presumed thatre has been direct or
indirect discrimination, it shall be for the resp@nt to prove that there has
been no breach of the principle of equal treatment”

83. Similarly, the aim of Council Directive 200G/EC of 29 June 2000
implementing the principle of equal treatment betw@ersons irrespective
of racial or ethnic origin and of Council DirectivB000/78/EC of
27 November 2000 establishing a general framewarledual treatment in
employment and occupation is to prohibit in thespective spheres all
direct or indirect discrimination based on racdynet origin, religion or
belief, disability, age or sexual orientation. Tipgeambles to these
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Directives state as follows: “The appreciationtwd facts from which it may
be inferred that there has been direct or indidestrimination is a matter
for national judicial or other competent bodiesaotordance with rules of
national law or practice. Such rules may provigeparticular, for indirect
discrimination to be established by any means dioly on the basis of
statistical evidence” and “The rules on the burdeproof must be adapted
when there is a prima facie case of discriminatiod, for the principle of
equal treatment to be applied effectively, the bardf proof must shift
back to the respondent when evidence of such digaation is brought”.

84. In particular, Directive 2000/43/EC providesfallows in Articles 2
(Concept of discrimination) and 8 (Burden of proof)

Article 2

“1. For the purposes of this Directive, the pnoteiof equal treatment shall mean
that there shall be no direct or indirect discriation based on racial or ethnic origin.

2. For the purposes of paragraph 1:

(a) direct discrimination shall be taken to oceurere one person is treated less
favourably than another is, has been or would éatéd in a comparable situation on
grounds of racial or ethnic origin;

(b) indirect discrimination shall be taken to ocamhere an apparently neutral
provision, criterion or practice would put persasfsa racial or ethnic origin at a
particular disadvantage compared with other persaniess that provision, criterion
or practice is objectively justified by a legitireadiim and the means of achieving that
aim are appropriate and necessary.

Article 8

“1. Member States shall take such measures asem@ssary, in accordance with
their national judicial systems, to ensure thatempersons who consider themselves
wronged because the principle of equal treatmest @t been applied to them
establish, before a court or other competent aitfhdacts from which it may be
presumed that there has been direct or indiredridigation, it shall be for the
respondent to prove that there has been no brdabh principle of equal treatment.

2. Paragraph 1 shall not prevent Member States introducing rules of evidence
which are more favourable to plaintiffs.

3. Paragraph 1 shall not apply to criminal procedu

5. Member States need not apply paragraph 1 toepdbings in which it is for the
court or competent body to investigate the facthefcase.”

85. Under the case-law of the Court of Justicetlsd European
Communities (CJEC), discrimination, which entailse tapplication of
different rules to comparable situations or theliappon of the same rule to
different situations, may be overt or covert armecti or indirect.
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86. In itsGiovanni Maria Sotgiu v. Deutsche Bundespasigment of
12 February 1974 (Case 152-73, point 11), the Gilated:

“... the rules regarding equality of treatmenforbid not only overt discrimination
by reason of nationality but also all covert forwfsdiscrimination which, by the
application of other criteria of differentiatiomdd in fact to the same result...”

87. In itsBilka-Kaufhaus GmbH v. Karin Weber von Hajdegment of
13 May 1986 (Case 170/84, point 31), it stated:

“... Article 119 of the EEC Treaty is infringed bydepartment store company which
excludes part-time employees from its occupatiopahsion scheme, where that
exclusion affects a far greater number of womem timeen, unless the undertaking
shows that the exclusion is based on objective$yifiad factors unrelated to any
discrimination on grounds of sex.”

88. In Regina v. Secretary of State for Employmemt,parte Nicole
Seymour-Smith and Laura Per§adgment of 9 February 1999, Case C-
167/97, points 51, 57, 62, 65 and 77), the CJE@vbs!:

“... the national court seeks to ascertain thellégst for establishing whether a
measure adopted by a Member State has disparatt aff between men and women
to such a degree as to amount to indirect discétian...

... the Commission proposes a 'statistically sigaift' test, whereby statistics must
form an adequate basis of comparison and the matomurt must ensure that they are
not distorted by factors specific to the case. €kistence of statistically significant
evidence is enough to establish disproportionateagh and pass the onus to the
author of the allegedly discriminatory measure.

It is also for the national court to assess whetther statistics concerning the
situation ... are valid and can be taken into aotahat is to say, whether they cover
enough individuals, whether they illustrate pureistuitous or short-term phenomena,
and whether, in general, they appear to be sigmfi¢see Case C-127/92 Enderby
[1993] ECR 1-5535, paragraph 17). ...

Accordingly, ... in order to establish whether aaswre adopted by a Member State
has disparate effect as between men and womencto aswlegree as to amount to
indirect discrimination for the purposes of Artidié9 of the Treaty, the national court
must verify whether the statistics available inticahat a considerably smaller
percentage of women than men is able to fulfil teguirement imposed by that
measure. If that is the case, there is indirectdigorimination, unless that measure is
justified by objective factors unrelated to anycdisination based on sex.

... if a considerably smaller percentage of wonfemtmen is capable of fulfilling
the requirement ... imposed by the disputed ralés for the Member State, as the
author of the allegedly discriminatory rule, to shthat the said rule reflects a
legitimate aim of its social policy, that that aimmunrelated to any discrimination
based on sex, and that it could reasonably congdlidr the means chosen were
suitable for attaining that aim.”

89. In its judgment of 23 October 2003 kfilde Schonheit v. Stadt
Frankfurt am Main(Case C-4/02) an8ilvia Becker v. Land HesséGase
C-5/02), the CJEC noted at points 67-69 and 71.:



32

D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT

“... it must be borne in mind that Article 119 b&tTreaty and Article 141(1) and (2)
EC set out the principle that men and women shmddive equal pay for equal work.
That principle precludes not only the applicatidnpoovisions leading to direct sex
discrimination, but also the application of prowiss which maintain different
treatment between men and women at work as a rektiie application of criteria
not based on sex where those differences of trewtare not attributable to objective
factors unrelated to sex discrimination...

It is common ground that the provisions of the BB&B at issue do not entail
discrimination directly based on sex. It is therefmecessary to ascertain whether
they can amount to indirect discrimination...

To establish whether there is indirect discrimioatiit is necessary to ascertain
whether the provisions at issue have a more unfabbel impact on women than on
men...

Therefore it is necessary to determine whethesthtstics available indicate that a
considerably higher percentage of women than mefésted by the provisions of
the BeamtVG entailing a reduction in the pensiohsivdl servants who have worked
part-time for at least a part of their career. Sackituation would be evidence of
apparent discrimination on grounds of sex unlestiovisions at issue were justified
by objective factors unrelated to any discriminati@sed on sex.”

90. InDebra Allonby v. Accrington & Rossendale Collegel @thers,

Education Lecturing Services ... and SecretarytateSfor Education and
Employment(judgment of 13 January 2004, Case C-256/01)tated
(point 81):

“... it must be held that a woman may rely on stat$ to show that a clause in State
legislation is contrary to Article 141(1) EC becaus discriminates against female
workers. ..."

91. Lastly, inCommission of the European Communities v. Repoblic

Austria (judgment of 7 July 2005, Case C-147/03), the CdiibServed
(points 41 and 46-48):

“According to settled case-law, the principle oluatjtreatment prohibits not only
overt discrimination based on nationality but addlocovert forms of discrimination
which, by applying other distinguishing criteriaatl in fact to the same result (see, in
particular, Case 152/73 Sotgiu [1974] ECR 153, gaph 11; Case C-65/03
Commission v Belgium , cited above, paragraph 28, @ase C-209/03 Bidar [2005]
ECR 1-0000, paragraph 51).

. the legislation in question places holders etamdary education diplomas
awarded in a Member State other than the Repubkwstria at a disadvantage, since
they cannot gain access to Austrian higher edutatimler the same conditions as
holders of the equivalent Austrian diploma.

Thus, although Paragraph ... applies without dititn to all students, it is liable to
have a greater effect on nationals of other Men$tates than on Austrian nationals,
and therefore the difference in treatment introdutsy that provision results in
indirect discrimination.

Consequently, the differential treatment in questiould be justified only if it were
based on objective considerations independent ef rthtionality of the persons
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concerned and were proportionate to the legitinzate of the national provisions

(Case C-274/96 Bickel and Franz [1998] ECR I|-76§3&ragraph 27, and D'Hoop ,
cited above, paragraph 36).”

V. RELEVANT UNITED NATIONS MATERIALS

A. International Covenant on Civil and Political Rights

92. Article 26 of the Covenant provides:

“All persons are equal before the law and are ledtitvithout any discrimination to
the equal protection of the law. In this respedte tlaw shall prohibit any
discrimination and guarantee to all persons equal effective protection against
discrimination on any ground such as race, colgex, language, religion, political or
other opinion, national or social origin, propettirth or other status.”

B. United Nations Human Rights Committee

93. In points 7 and 12 of its General Observatioms 18 of
10 November 1989 on Non-Discrimination, the Comeeitexpressed the
following opinion:

“... the Committee believes that the term 'discniation' as used in the Covenant
should be understood to imply any distinction, asi@n, restriction or preference
which is based on any ground such as race, caeus,language, religion, political or
other opinion, national or social origin, propetyth or other status, and which has
the purpose or effect of nullifying or impairingethecognition, enjoyment or exercise
by all persons, on an equal footing, of all rightsl freedoms.

... when legislation is adopted by a State pattyust comply with the requirement
of article 26 that its content should not be disnatory.”

94. In point 11.7 of its Views dated 31 July 198 Communication
no. 516/1992 concerning the Czech Republic, the iGittee noted:

“The Committee is of the view, however, that théemt of the legislature is not
alone dispositive in determining a breach of ati2b of the Covenant. A politically
motivated differentiation is unlikely to be comgmdi with article 26. But an act which

is not politically motivated may still contraveneatiele 26 if its effects are
discriminatory.”

C. International Convention on the Elimination of All Forms of
Racial Discrimination

95. Article 1 of this Convention provides:

“... the term 'racial discrimination' shall mearyatistinction, exclusion, restriction
or preference based on race, colour, descent timnafor ethnic origin which has the
purpose or effect of nullifying or impairing thecagnition, enjoyment or exercise, on
an equal footing, of human rights and fundamentakedoms in the political,
economic, social, cultural or any other field obpa life.
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D. Committee on the Elimination of Racial Discrimnation

96. In its General Recommendation no. 14 of 22dWat993 on the
definition of discrimination, the Committee notaater alia:

“A distinction is contrary to the Convention ifhas either the purpose or the effect
of impairing particular rights and freedoms. Thss donfirmed by the obligation
placed upon States parties by article 2, paragta), to nullify any law or practice
which has the effect of creating or perpetuatirgaladiscrimination. ...

In seeking to determine whether an action has fatctefontrary to the Convention,
[the Committee] will look to see whether that antibas an unjustifiable disparate
impact upon a group distinguished by race, coldascent, or national or ethnic
origin.”

97. In its General Recommendation no. 19 of 18ustd 995 on racial
segregation and apartheid, the Committee observed:

“... while conditions of complete or partial racgdgregation may in some countries
have been created by governmental policies, a tiondof partial segregation may
also arise as an unintended by-product of the @etd private persons. In many cities
residential patterns are influenced by group d#ifiees in income, which are
sometimes combined with differences of race, cgldescent and national or ethnic
origin, so that inhabitants can be stigmatized amdividuals suffer a form of
discrimination in which racial grounds are mixedhwather grounds.

The Committee therefore affirms that a conditiomasfial segregation can also arise
without any initiative or direct involvement by tpeblic authorities. ..."

98. In its General Recommendation no. 27 of 16 usug2000 on
Discrimination against Roma, the Committee maaer alia, the following
recommendation in the education sphere:

“17. To support the inclusion in the school systefhall children of Roma origin
and to act to reduce drop-out rates, in particalaong Roma girls, and, for these

purposes, to cooperate actively with Roma paremtssociations and local
communities.

18. To prevent and avoid as much as possible ggesgation of Roma students,
while keeping open the possibility for bilingual mother-tongue tuition; to this end,
to endeavour to raise the quality of education linsahools and the level of
achievement in schools by the minority communityrecruit school personnel from
among members of Roma communities and to promegecimntural education.

19. To consider adopting measures in favour of &children, in cooperation with
their parents, in the field of education.”

99. In its concluding observations of 30 March 89%llowing its
examination of the report submitted by the CzechuRéc, the Committee
noted,inter alia:

“13. The marginalization of the Roma communitythie field of education is noted
with concern. Evidence that a disproportionatehlgéanumber of Roma children are
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placed in special schools, leading to de factoatagégregation, and that they also
have a considerably lower level of participationsecondary and higher education,
raises doubts about whether article 5 of the Cotimeiis being fully implemented.”

E. Convention on the Rights of the Child

100. Articles 28 and 30 of this Convention provide

Article 28

“1. States Parties recognize the right of thedchdl education, and with a view to
achieving this right progressively and on the basisqual opportunity, they shall, in
particular:

(&) Make primary education compulsory and avaddide to all;

(b) Encourage the development of different fornfs secondary education,
including general and vocational education, malkarttavailable and accessible to
every child, and take appropriate measures sutieastroduction of free education
and offering financial assistance in case of need;

(c) Make higher education accessible to all on lthsis of capacity by every
appropriate means;

(d) Make educational and vocational informatiord aguidance available and
accessible to all children;

(e) Take measures to encourage regular attendarsodools and the reduction of
drop-out rates.

2. States Parties shall take all appropriate nteasto ensure that school discipline
is administered in a manner consistent with thedhihuman dignity and in
conformity with the present Convention.

3. States Parties shall promote and encouragenattenal cooperation in matters
relating to education, in particular with a view dontributing to the elimination of
ignorance and illiteracy throughout the world aadilftating access to scientific and
technical knowledge and modern teaching methodthisnregard, particular account
shall be taken of the needs of developing countries

Article 30

“In those States in which ethnic, religious or ligic minorities or persons of
indigenous origin exist, a child belonging to swchminority or who is indigenous
shall not be denied the right, in community withet members of his or her group, to
enjoy his or her own culture, to profess and psactiis or her own religion, or to use
his or her own language.”

F. UNESCO

101. Articles 1 to 3 of the Convention against dhimination in
Education of 14 December 1960 provide:
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Avrticle 1

“1. For the purposes of this Convention, the tédiscrimination' includes any
distinction, exclusion, limitation or preference ian being based on race, colour,
sex, language, religion, political or other opinimational or social origin, economic
condition or birth, has the purpose or effect oflifying or impairing equality of
treatment in education and in particular:

(a) Of depriving any person or group of personaamfess to education of any type
or at any level;

(b) Of limiting any person or group of persons d@ducation of an inferior
standard;

(c) Subject to the provisions of Article 2 of tHBonvention, of establishing or
maintaining separate educational systems or itistitsl for persons or groups of
persons; or

(d) Of inflicting on any person or group of persowonditions which are
incompatible with the dignity of man.

Avrticle 2

“When permitted in a State, the following situasoshall not be deemed to
constitute discrimination, within the meaning otiéle | of this Convention:

(&) The establishment or maintenance of separaigcational systems or
institutions for pupils of the two sexes, if thesgstems or institutions offer
equivalent access to education, provide a teachiaff with qualifications of the
same standard as well as school premises and egpipohthe same quality, and
afford the opportunity to take the same or equiviad®urses of study;

(b) The establishment or maintenance, for religiar linguistic reasons, of
separate educational systems or institutions oifferan education which is in
keeping with the wishes of the pupil's parentsegial guardians, if participation in
such systems or attendance at such institutionspi®mnal and if the education
provided conforms to such standards as may bedaign or approved by the
competent authorities, in particular for educatbthe same level;

(c) The establishment or maintenance of privatecational institutions, if the
object of the institutions is not to secure thelesion of any group but to provide
educational facilities in addition to those provddey the public authorities, if the
institutions are conducted in accordance with thlgect, and if the education
provided conforms with such standards as may kb daiwn or approved by the
competent authorities, in particular for educatbthe same level.”

Avrticle 3

“In order to eliminate and prevent discriminatiorithin the meaning of this
Convention, the States Parties thereto undertake:

(a) To abrogate any statutory provisions and admiaistrative instructions and
to discontinue any administrative practices whialvolve discrimination in
education;

(b) To ensure, by legislation where necessary, ttere is no discrimination in
the admission of pupils to educational institutions
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102. The Declaration on Race and Racial Prejudidepted by the
UNESCO General Conference on 27 November 1978airoslas follows:

Article 1

“1. All human beings belong to a single specied are descended from a common
stock. They are born equal in dignity and rightsl @l form an integral part of
humanity.

2. All individuals and groups have the right todifferent, to consider themselves
as different and to be regarded as such. Howekerdiversity of life styles and the
right to be different may not, in any circumstancesrve as a pretext for racial
prejudice; they may not justify either in law or fiact any discriminatory practice
whatsoever, nor provide a ground for the policyapartheid, which is the extreme
form of racism.

Avrticle 2

2. Racism includes racist ideologies, prejudicttitlides, discriminatory behaviour,
structural arrangements and institutionalized fpeastresulting in racial inequality as
well as the fallacious notion that discriminatoejations between groups are morally
and scientifically justifiable; it is reflected bliscriminatory provisions in legislation
or regulations and discriminatory practices as aslin anti-social beliefs and acts; it
hinders the development of its victims, pervertssthwho practise it, divides nations
internally, impedes international cooperation andeg rise to political tensions
between peoples; it is contrary to the fundamemtalciples of international law and,
consequently, seriously disturbs international pesawd security.

3. Racial prejudice, historically linked with ingglities in power, reinforced by
economic and social differences between individwedd groups, and still seeking
today to justify such inequalities, is totally watht justification.”

Avrticle 3

“Any distinction, exclusion, restriction or prefeiee based on race, colour, ethnic or
national origin or religious intolerance motivatbg racist considerations, which
destroys or compromises the sovereign equalitytateS and the right of peoples to
self-determination, or which limits in an arbitrasy discriminatory manner the right
of every human being and group to full developmentincompatible with the
requirements of an international order which ig¢ prsd guarantees respect for human
rights; the right to full development implies eqaakess to the means of personal and
collective advancement and fulfilment in a climaik respect for the values of
civilizations and cultures, both national and wenldie.”

Article 5

“1. Culture, as a product of all human beings antbmmon heritage of mankind,
and education in its broadest sense, offer menvemahen increasingly effective
means of adaptation, enabling them not only torraffihat they are born equal in
dignity and rights, but also to recognize that tehguld respect the right of all groups
to their own cultural identity and the developmeiittheir distinctive cultural life
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within the national and international contextsbéing understood that it rests with
each group to decide in complete freedom on thetexaance, and, if appropriate, the
adaptation or enrichment of the values which iardg as essential to its identity.

2. States, in accordance with their constitutiqerédciples and procedures, as well
as all other competent authorities and the ent@acting profession, have a
responsibility to see that the educational res@uodeall countries are used to combat
racism, more especially by ensuring that curriard textbooks include scientific and
ethical considerations concerning human unity aiverdity and that no invidious
distinctions are made with regard to any peopletraiying teachers to achieve these
ends; by making the resources of the educatiorsaésyavailable to all groups of the
population without racial restriction or discrimtian; and by taking appropriate steps
to remedy the handicaps from which certain radiatbnic groups suffer with regard
to their level of education and standard of liviagd in particular to prevent such
handicaps from being passed on to children.

Avrticle 6

“1. The State has prime responsibility for ensgiiruman rights and fundamental
freedoms on an entirely equal footing in dignitydarghts for all individuals and all
groups.

2. So far as its competence extends and in accoedaith its constitutional
principles and procedures, the State should takepgropriate steps, inter alia by
legislation, particularly in the spheres of edumaticulture and communication, to
prevent, prohibit and eradicate racism racist pgapda, racial segregation and
apartheid and to encourage the dissemination ofvleuge and the findings of
appropriate research in natural and social scienoethe causes and prevention of
racial prejudice and racist attitudes with due réda the principles embodied in the
Universal Declaration of Human Rights and in theeldnational Covenant on Civil
and Political Rights.

3. Since laws proscribing racial discriminatioe aot in themselves sufficient, it is
also incumbent on States to supplement them by rasim@tive machinery for the
systematic investigation of instances of raciakcudisination, by a comprehensive
framework of legal remedies against acts of radistrimination, by broadly based
education and research programmes designed to tawtial prejudice and racial
discrimination and by programmes of positive pcditj social, educational and
cultural measures calculated to promote genuineuahut respect among groups.
Where circumstances warrant, special programmegldéhio® undertaken to promote
the advancement of disadvantaged groups and, icatbe of nationals, to ensure their
effective participation in the decision-making peeses of the community.”

Avrticle 9

“1. The principle of the equality in dignity angyints of all human beings and all
peoples, irrespective of race, colour and origirga generally accepted and recognized
principle of international law. Consequently anyrnfio of racial discrimination
practised by a State constitutes a violation oérimational law giving rise to its
international responsibility.

2. Special measures must be taken to ensure sgimldignity and rights for
individuals and groups wherever necessary, whigueng that they are not such as to
appear racially discriminatory. In this respectsticalar attention should be paid to
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racial or ethnic groups which are socially or ecuoiwally disadvantaged, so as to
afford them, on a completely equal footing and withdiscrimination or restriction,
the protection of the laws and regulations andativeantages of the social measures in
force, in particular in regard to housing, employmand health; to respect the
authenticity of their culture and values; and toilfeate their social and occupational
advancement, especially through education.

VI. OTHER SOURCES

A. European Monitoring Centre on Racism and Xenophbbia (now
the European Union Agency for Fundamental Rights)

103. The information on education in the Czechukép available on
the Internet site of the European Monitoring Ceimictudes the following:

“In the Czech Republic, there are no official omrafficial data on racism and
discrimination in education available.

The most serious problem of the Czech educatiotesyss still the segregatory
placement of children from socially disadvantagadkground (very often Roma) in
special schools. More than half of Roma childramgtthere. Such tendencies of the
Czech education system especially at elementargotstwere proved by extensive
research carried out by the Institute of Sociolofiyhe Academy of Sciences of the
Czech Republic. Only very small percentage of Rgm#h enter secondary schools.”

104. The Monitoring Centre's report entitled 'Roarad Travellers in
Public Education’, which was published in May 2@®@ concerned what at
the time were 25 member States of the Europeann/Jmotedinter alia
that although systematic segregation of Roma danldro longer existed as
educational policy, segregation was practised bhoals and educational
authorities in a number of different, mostly indireways sometimes as the
unintended effect of policies and practices and etones as a result of
residential segregation. Schools and educationghodties may, for
example, segregate pupils on the basis of a péocept “their different
needs” and/or as a response to behavioural issuktearning difficulties.
The latter could also lead to the frequent placgnténRoma pupils in
special schools for mentally handicapped childreich was still a
worrying phenomenon in Member States of the EunopEaion like
Hungary, Slovakia and the Czech Republic. Howestgps were being
taken to review testing and placement procedurdaganto account the
norms and behavioural patterns of the Roma chilslreocial and cultural
background.
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B. The House of Lords

105. In its decision of 9 December 2004 in theeca$ Regina v.

Immigration Officer at Prague Airport and anothesx parte European
Roma Rights Centre and othetie House of Lords unanimously held that
British immigration officers working at Prague Aiqp had discriminated
against Roma wishing to travel from the airporGi@at Britain as they had
on racial grounds treated them less favourably titaer people travelling
to the same destination.

106. Baroness Hale of Richmond saider alia:

“73. ... The underlying concept in both race an® descrimination laws is that
individuals of each sex and all races are entibelde treated equally. Thus it is just as
discriminatory to treat men less favourably tharmeo as it is to treat women less
favourably than men; and it is just as discrimimatto treat whites less favourably
than blacks as it is to treat blacks less favoyraban whites. The ingredients of
unlawful discrimination are (i) a difference in ateent between one person and
another person (real or hypothetical) from a défersex or racial group; (ii) that the
treatment is less favourable to one; (iii) thatrtihelevant circumstances are the same
or not materially different; and (iv) that the difénce in treatment is on sex or racial
grounds. However, because people rarely advetigie prejudices and may not even
be aware of them, discrimination has normally topb&ved by inference rather than
direct evidence. Once treatment less favourable that of a comparable person
(ingredients (i), (ii) and (iii)) is shown, the adwvill look to the alleged discriminator
for an explanation. The explanation must, of coubgeunrelated to the race or sex of
the complainant. If there is no, or no satisfactexplanation, it is legitimate to infer
that the less favourable treatment was on rac@imgts...

74. If direct discrimination of this sort is showthat is that. Save for some very
limited exceptions, there is no defence of objecijustification. The whole point of
the law is to require suppliers to treat each peesan individual, not as a member of
a group. The individual should not be assumed 1d hHwe characteristics which the
supplier associates with the group, whether ormost members of the group do
indeed have such characteristics, a process soggtiferred to as stereotyping. ...

75. The complaint in this case is of direct distniation against the Roma. Indirect
discrimination arises where an employer or suppiiggts everyone in the same way,
but he applies to them all a requirement or cooditivhich members of one sex or
racial group are much less likely to be able to tntkan members of another: for
example, a test of heavy lifting which men wouldrbech more likely to pass than
women. This is only unlawful if the requirementase which cannot be justified
independently of the sex or race of those involveut it is the requirement or
condition that may be justified, not the discrimioa. This sort of justification should
not be confused with the possibility that there nb@yan objective justification for
discriminatory treatment which would otherwise falll of article 14 of the European
Convention on Human Rights. ...

90. It is worth remembering that good equal oppdties practice may not come
naturally. Many will think it contrary to commonrsse to approach all applicants with
an equally open mind, irrespective of the very goeaksons there may be to suspect
some of them more than others. But that is whaedgired by a law which tries to
ensure that individuals are not disadvantaged lkydineral characteristics of the
group to which they belong. In 2001, when the of@nawith which we are
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concerned began, the race relations legislationdmdyl just been extended to cover
the activities of the immigration service. It wowdarcely be surprising if officers

acting under considerable pressure of time founlifficult to conform in all respects

to procedures and expectations which employers haea struggling to get right for

more than quarter of a century.

91. It is against this background that such ewdeas there is of what happened on
the ground at Prague Airport needs to be asse3sedofficers did not make any
record of the ethnic origin of the people they imiewed. The respondents cannot
therefore provide us with figures of how many freath group were interviewed, for
how long, and with what result. This, they suggesakes it clear that the officers
were not relying on the Authorisation: if they haglen, they would only have had to
record their view of the passenger's ethnicitgaifrect, that would have been enough
to justify refusal of leave. But what it also shoisghat no formal steps were being
taken to gather the information which might havépbé ensure that this high-risk
operation was not being conducted in a discrimiyatoanner. It also means that the
only information available is that supplied by tbkimants, and in particular the
ERRC which was attempting to monitor the operatidre respondents can cast doubt
on the reliability of this, but they cannot contidit or provide more reliable
information themselves. ...”

C. The United States Supreme Court

107. The Supreme Court issued its decision incthee ofGriggs v.
Duke Power Co., 401 U.S. 424 (19/7ih) which it established the disparate
impact test, after black employees at an eleggriggénerating plant had
brought proceedings on the grounds that their epepdd practice of
requiring them to hold a high school diploma orpss an aptitude test,
even for the least well-paid jobs, was discrimimatd=ewer blacks had
managed to obtain the diploma or pass the starsdgmrdests. The Supreme
Court stated:

“The [Civil Rights] Act [of 1964] requires the elimation of artificial, arbitrary, and
unnecessary barriers to employment that operaididusly to discriminate on the
basis of race, and, if, as here, an employmenttipeachat operates to exclude
Negroes cannot be shown to be related to job pedoce, it is prohibited,
notwithstanding the employer's lack of discrimimgtmtent.

The Act does not preclude the use of testing orsomixag procedures, but it does
proscribe giving them controlling force unless theg demonstrably a reasonable
measure of job performance...

The Act proscribes not only overt discriminationt lalso practices that are fair in
form, but discriminatory in operation. The touchmtois business necessity. If an
employment practice which operates to exclude Negroannot be shown to be
related to job performance, the practice is praédi...

... Congress has placed on the employer the buofleshowing that any given
requirement must have a manifest relationship écetihployment in question.”
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THE LAW

I. SCOPE OF THE GRAND CHAMBER'S JURISDICTION

108. In their final observations, which were lodgeith the Grand
Chamber on 26 September 2006, the applicants expeheir contention
that there had been a violation of their rightsamArticle 3 and Article 6
§ 1 of the Convention.

109. Under the Court's case-law, the “case” reterto the Grand
Chamber is the application as it has been decladedssible (see, among
other authoritiesl.eyla Sahin v. Turkey{GC], no. 44774/98, § 128, ECHR
2005-XI; andUner v. the NetherlandfGC], no. 46410/99, § 41, ECHR
2006-...). The Grand Chamber notes that in itsigladtecision of 1 March
2005 the Chamber declared inadmissible all theiegus' complaints that
did not relate to Article 14 of the Convention readconjunction with
Article 2 of Protocol No 1, including those undertiédles 3 and 6 § 1 of the
Convention. Accordingly, the latter complaints sw@asing the applicants
still wish to rely on them — are not within the peoof the case before the
Grand Chamber.

[I. THE GOVERNMENT'S PRELIMINARY OBJECTION

110. The Court notes that in its decision on tdeniasibility of the
application the preliminary objection made by thev&nment in their
observations of 15 March 2004 of a failure to exdtalomestic remedies
was joined to the merits of the complaint undeiiddtl4 of the Convention
read in conjunction with Article 2 of Protocol Na. In its judgment of
7 February 2005 (8§ 31), the Chamber found thap#rées' submissions on
the issue of the exhaustion of domestic remedissdajuestions that were
closely linked to the merits of the case. It agresilh the Czech
Constitutional Court that the application raisedingo of considerable
importance and that vital interests were at stalkeordingly, and in view
of its finding that for other reasons pertainingttte merits there had been
no violation, the Chamber did not consider it neeegto examine whether
the applicants had satisfied that requirementeénpiiesent case.

111. It will be recalled that where a case is mef@ to it, the Grand
Chamber may also examine issues relating to theisattity of the
application, for example where they have been piteethe merits or are
otherwise relevant at the merits stage. @nd T. v. Finland[GC],
no. 25702/94, § 141, ECHR 2001-V1I).

112. In these circumstances, the Grand Chambesiders it necessary
to determine whether the applicants have in theamscase satisfied the
exhaustion of domestic remedies requirement.
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113. The Government argued that the applicants maid used all
available means to remedy their position. Nonehefrt had exercised their
right to appeal against the decisions to place tirespecial schools. Six
had failed to lodge a constitutional appeal. Furtbéthose applicants who
had appealed to the Constitutional Court only fiael actually contested the
decisions to place them in special schools. Noragitdhad been made by the
applicants to defend their dignity by bringing atti@n under the Civil Code
to protect their personality rights and their pasehad not referred the
matter to the schools inspectorate or the Ministrizgducation.

114. The applicants submitted, firstly, that thevere no remedies
available in the Czech Republic that were effecawel adequate to deal
with complaints of racial discrimination in the edtion sphere. More
specifically, the right to lodge a constitutiongdpaal had been rendered
ineffective by the reasoning followed by the Camsitbnal Court in the
instant case and its refusal to attach any sigmifie to the general practice
that had been referred to by the applicants. Inaf@icants’' submission, no
criticism could therefore be made of those appl&avho had chosen not to
lodge such an appeal. As to why they had not lodgedadministrative
appeal, the applicants said that their parentsdmly gained access to the
requisite information after the time allowed fod¢png such an appeal had
expired. Even the Constitutional Court had disrdgdr that omission.
Finally, an action to protect personality rightsulcbnot be regarded as a
means of challenging enforceable administrative isitats and the
Government had not provided any evidence that saicremedy was
effective.

Further, even supposing that an effective remedstexk the applicants
submitted that it did not have to be exercised @ses in which an
administrative practice, such as the system ofiapschools in the Czech
Republic, made racism possible or encouraged ieyTalso drew the
Court's attention to the racial hatred and numeemtis of violence directed
at Roma in the Czech Republic and to the unsatmfamature of the
penalties imposed for racist and xenophobic critroffences.

115. The Court reiterates that the rule of exhansbf domestic
remedies referred to in Article 35 § 1 of the Cartien is based on the
assumption that the domestic system provides actefé remedy in respect
of the alleged breach. It is for the Governmeninalag non-exhaustion to
satisfy the Court that an effective remedy was lakg in theory and in
practice at the relevant time; that is to say, thatremedy was accessible,
capable of providing redress in respect of the iagpt's complaints and
offered reasonable prospects of succ&bsv( the United KingdomGC],
no. 24888/94, § 57, ECHR 1999-1X).

116. The application of the rule of exhaustiondoimestic remedies
must make due allowance for the fact that it is)geipplied in the context
of machinery for the protection of human rightstitiee Contracting States
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have agreed to set up. The Court has accordingbgresed that Article 35
8 1 must be applied with some degree of flexibiétyd without excessive
formalism. It has further recognised that the rofeexhaustion is neither
absolute nor capable of being applied automaticddly the purposes of
reviewing whether it has been observed, it is d@&dein have regard to the
circumstances of the individual case. This meansparticular, that the
Court must take realistic account not only of thestence of formal
remedies in the legal system of the ContractingeStancerned but also of
the general context in which they operate, as veal the personal
circumstances of the applicant. It must then examwmether, in all the
circumstances of the case, the applicant did ewenyt that could
reasonably be expected of him or her to exhaustedomremedies/ihan
v. Turkey{GC], no. 22277/93, § 59, ECHR 2000-VII).

117. In the present case, the Government complaiiistly, that none
of the applicants had sought to appeal againsd#ugsion ordering their
placement in a special school or brought an actonprotect their
personality rights.

118. In this connection, the Court, like the apgulits, notes that the
Czech Constitutional Court decided to disregardt tbanission (see
paragraph 28 above). In these circumstances, giders that it would be
unduly formalistic to require the applicants to reige a remedy which even
the highest court of the country concerned hadbbyed them to use.

119. Secondly, the Government stated that ofwledve applicants who
had lodged a constitutional appeal, only five hatualy contested the
decisions to place them in special schools, so legathe Constitutional
Court to hear their cases.

120. The Court notes that by virtue of the facttthe five applicants
concerned had brought a constitutional appeal ire dorm, the
Constitutional Court was given an opportunity tteran all the complaints
which the applicants have now referred to the Coline Constitutional
Court also found that the scope of the appeals weybnd the applicants'
own personal interests so that, in that sensedetssion was of more
general application.

121. Further, it can be seen from its decisioB®October 1999 that the
Constitutional Court confined itself to verifyinge competent authorities'
interpretation and application of the relevantgtatty provisions without
considering their impact, which the applicants adywas discriminatory.
As regards the complaint of racial discriminatidnalso stated that it was
not its role to assess the overall social context.

122. In these circumstances, there is nothing uggest that the
Constitutional Court's decision would have beefed#nt had it been called
upon to decide the cases of the thirteen applicafits did not lodge a
constitutional appeal or challenge the decisiorthef head teacher of the
special school. In the light of these consideratjdhe Court is not satisfied
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that, in the special circumstances of the presase,cthis remedy was apt to
afford the applicants redress for their complaiatsoffered reasonable
prospects of success.

123. Consequently, the Government's preliminafgaiion in this case
must be rejected.

[ll. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENION
READ IN CONJUNCTION WITH ARTICLE 2 OF PROTOCOL NQ.

124. The applicants maintained that they had loeseriminated against
in that because of their race or ethnic origin timeyl been treated less
favourably than other children in a comparable aditn without any
objective and reasonable justification. They reliadthat connection on
Article 14 of the Convention, read in conjunctiorthwArticle 2 of Protocol
No. 1, which provisions provide as follows:

Article 14 of the Convention

“The enjoyment of the rights and freedoms set fanttithe] Convention shall be
secured without discrimination on any ground sushsex, race, colour, language,
religion, political or other opinion, national ooaal origin, association with a
national minority, property, birth or other status.

Avrticle 2 of Protocol No. 1

“No person shall be denied the right to educatlarthe exercise of any functions
which it assumes in relation to education and &xlieng, the State shall respect the
right of parents to ensure such education and tegdh conformity with their own
religious and philosophical convictions.”

A. The Chamber judgment

125. The Chamber held that there had been notiolaf Article 14 of
the Convention, read in conjunction with ArticleoRProtocol No 1. In its
view, the Government had succeeded in establisthag the system of
special schools in the Czech Republic had not betaduced solely to
cater for Roma children and that considerable tffbiad been made in
those schools to help certain categories of pumlsacquire a basic
education. In that connection, it observed thatrthes governing children's
placement in special schools did not refer to thpilp' ethnic origin, but
pursued the legitimate aim of adapting the edunasigstem to the needs,
aptitudes and disabilities of the children.

126. The Chamber noted in particular that the ieppts had not
succeeded in refuting the experts' findings thairtkearning difficulties
were such as to prevent them from following theirady primary school
curriculum. It was further noted that the applicamgarents had failed to
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take any action or had themselves requested thédren's placement or
continued placement in a special school.

127. The Chamber accepted in its judgment thavas not easy to
choose an education system that reconciled thewsagompeting interests
and that there did not appear to be an ideal solutHowever, while
acknowledging that the statistical evidence disdoworrying figures and
that the general situation in the Czech Republiceming the education of
Roma children was by no means perfect, it constiéhat the concrete
evidence before it did not enable it to concludat tthe applicants'
placement or, in some instances, continued placemerspecial schools
was the result of racial prejudice.

B. The parties' submissions to the Grand Chamber

1. The applicants

128. The applicants submitted that the restrictineerpretation the
Chamber had given to the notion of discriminatioaswncompatible not
only with the aim of the Convention but also wikie tcase-law of the Court
and of other jurisdictions in Europe and beyond.

129. They firstly asked the Grand Chamber to obrtlee obscure and
contradictory test the Chamber had used for degidwhether there had
been discrimination. They noted that, while reaifitg the established
principle that if a policy or general measure hagpibportionately
prejudicial effects on a group of people, the dumbgt of its being
considered discriminatory could not be ruled ouereuf it was not
specifically aimed or directed at that group, tHea@ber had nevertheless
departed from the Court's previous case-laWi(nmenos v. Greed&Cl,
no. 34369/97, 8§ 44, ECHR 2000-IYtoogendijk v. the Netherlandgec.),
no. 58461/00, 6 January 2005; addchova and Others v. Bulgar[&C],
nos. 43577/98 and 43579/98, 8§ 157, ECHR 2005-y.)elyoneously
requiring the applicants to prove discriminatoryemt on the part of the
Czech authorities. In the applicants' submissiathsa requirement was
unrealistic and illogical as the question whethenat special schools were
designed to segregate along ethnic lines was waatesince that was
indisputably the effect they had in practice. Theality was that well-
intentioned actors often engaged in discriminat@mactices through
ignorance, neglect or inertia.

130. The applicants observed in particular thagxplaining why it had
refused to shift the burden of proof in RK&chova and Others v. Bulgaria
judgment ([GC], cited above, 8§ 157) the Court hagerb careful to
distinguish between racially-motivated violent ceiand non-violent acts of
racial discrimination in, for example, employment the provision of
services. In their submission, racial discriminatio access to education
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fell precisely in the latter category of discrimiogy acts which could be
proved in the absence of intent. More recently, @oirt had ruled in the
Zarb Adami v. Maltacase (no. 17209/02, 88 75 and 76, ECHR 200@aat) t
a difference in treatment did not need to be sghfm legislative text in
order to breach Article 14 and that a “well-estsiedid practice” orde facto
situation” could also give rise to discriminatidks, in the instant case, the
applicants considered that they had indisputabbceeded in establishing
the existence of a disproportionate impact, thelé&urof proof had to shift
to the Government to prove that the applicantshietbrigin had had no
bearing on the impugned decisions and that sufficeafeguards against
discrimination were in place.

131. In that connection, the applicants noted thats General Policy
Recommendation No. 7, ECRI had invited the Staigwahibit both direct
discrimination and indirect discrimination, with itheer concept requiring
proof of discriminatory intent. A clear majority tie member States of the
Council of Europe had already expressly prohibithdcrimination in
sections of their national legislation without reqg proof of such intent
and this was reflected in the judicial practicataise States. The applicants
referred in this context tanter alia, the decision of the House of Lords in
the case oRegina v. Immigration Officer at Prague Airport aadother,ex
parte European Roma Rights Centre and oth@ee paragraph 105 above)
and to the jurisprudence of the Court of Justice tlié European
Communities (CJEC). Lastly, they noted that indirdiscrimination was
also prohibited under international law, includirthe International
Covenant on Civil and Political Rights and the Geamion on the
Elimination of Racial Discrimination.

132. Accordingly, in view of the vital importancef Article 14
protection and the need to make it effective, {h@ieants considered that it
would be helpful for the Court to clarify the rulds applied in such
situations to ensurénter alia, that the principle of non-discrimination was
interpreted and applied consistently by the twoogaan courts. For this
reason, the applicants asked the Grand Chambeaveacagclear ruling that
intent was not necessary to prove discriminatiotenrArticle 14, except in
cases — such as, for example, of racially motivateténce — where it was
already an element of the underlying offence.

133. In the instant case, the applicants did feicthat the competent
authorities had at the relevant time harboureddiously racist attitudes
towards Roma, or that they had intended to discitei against Roma, or
even that they had failed to take positive measufdisthe applicants
needed to prove — and, in their submission, hadgac- was that the
authorities had subjected the applicants to difféa adverse treatment in
comparison with similarly situated non-Roma, withoobjective and
reasonable justification. The question of a comrBanopean standard that
had been raised by the Government was, in the cgopd' view, more of a
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political issue and the existence or otherwiseuahsa standard was of no
relevance as the principle of equality of treatmemas a binding rule of
international law.

134. Similarly, the applicants asked the Grand niltex to provide
guidance concerning the kinds of proof, includingt mot limited to
statistical evidence, which might be relevant tolam of a violation of
Article 14. They noted that the Chamber had disteuithe overwhelming
statistical evidence they had adduced, without kihgcwhether or not it
was accurate, despite the fact that it had beemlorated by independent
specialised intergovernmental bodies (ECRI, the @dtee on the
Elimination of Racial Discrimination, and the Adery Committee on the
Framework Convention for the Protection of NatioMihorities) and by
the Government's own admission (see paragraphs ndll 6& above).
According to this data, although Roma representdy 5% of all primary
school pupils at the time the application was latjghey made up more
than 50% of the population of special schools. \Wasrfewer than 2% of
non-Roma pupils in Ostrava were assigned to spscladols, over 50% of
Roma children were sent to such schools. Overdlp@ma child was more
than 27 times more likely than a similarly situatemh-Roma child to be
assigned to a special school.

135. In the applicants' view, these figures sthpnguggested that,
whether through conscious design or reprehens#xéent, race or ethnicity
had infected the process of school assignment $abstantial — perhaps
determining — extent. The presumption that thése bther Roma children
in the city of Ostrava, had been the victims otdimmination on the grounds
of ethnic origin had never been rebutted. It wadigputed that as a result of
their assignment to special schools the applicdmasl received a
substantially inferior education as compared wigm-4Roma children and
that this had effectively deprived them of the appoity to pursue a
secondary education other than in a vocationalitrgicentre.

136. In this context, they argued that both in dper and beyond
statistical data was often used in cases which,hease, concerned
discriminatory effect, as sometimes it was the omlgans of proving
indirect discrimination. Statistical data was adedpas a means of proof of
discrimination by the bodies responsible for sujzemg the United Nations
treaties and by the Court of Justice of the Europg@éammunities. Council
Directive 2000/43/EC expressly provided that inclirdiscrimination could
be established by any means “including on the lHsatistical evidence”.

137. With respect to the Convention institutiotie& applicants noted
that, in finding racial discrimination in the casieEast African Asians v. the
United Kingdom (nos. 4403/70-4530/70, Commission report of
14 December 1973, Decisions and Reports 78-B, pthg) Commission
took into account the surrounding circumstancekiding statistical data on
the disproportionate effect the legislation hadBoitish citizens of Asian
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origin. Recently, the Court had indicated in itscid®n in the case of
Hoogendijk v. the Netherlandsited above) that while statistics alone were
not sufficient to prove discrimination, they cowtdparticularly where they
were undisputed — amount to prima facie evidencquireg the
Government to provide an objective explanation bE tdifferential
treatment. Further, in its decision in the cas@ab Adami v. Maltgcited
above), the Court had reliednter alia, on statistical evidence of
disproportionate effect.

138. The applicants added that it would be helgtrl the Grand
Chamber to clarify the Court's case-law by determgirwhether there was
an objective and reasonable justification for tlueppses of Article 14 for
the difference in treatment in the present case apdcifying the
conclusions that should be drawn in the absencea o$atisfactory
explanation. Referring tonter alia, the judgments in the casesTomishev
v. Russia (nos. 55762/00 and 55974/00, §56, ECHR 2005any
Moldovan v. Romania (no. Zhos. 41138/98 and 64320/01, § 140, ECHR
2005-... (extracts)), they stated that where arliGag had established a
difference in treatment the onus was on the respaingbvernment to prove
that it was justified. In the absence of a racialgutral explanation, it was
legitimate to conclude that the difference in tneamt was based on racial
grounds. In the applicants' submission, neithemadequate command of
the Czech language, nor poverty nor a differenioseconomic status could
constitute an objective and reasonable justificatio their case. They
denied that the disproportionately large numbeRoima children in special
schools could be explained by the results of iatdllal capacity tests or
justified by parental consent (see also paragraghsand 142 below).

139. In view of the importance of the fight agaimgcial and ethnic
discrimination that had constantly been reaffirmeg the Strasbourg
institutions, the applicants considered that than@rChamber should state
in clear terms that the States' “margin of apptema could not serve to
justify segregation in education. The approach &by the Chamber,
which left an unlimited margin of appreciation toetCzech State, was
unjustified in view of the serious allegations o#&cial and ethnic
discrimination in the instant case and was incadestswvith the Court's case-
law. The present case warranted all the more thet8attention in that it
concerned one of the most important substantivd@gjghamely the right to
education.

140. The applicants further argued that the Charnhd misinterpreted
crucial evidence and drawn inappropriate conclusiom two decisive
issues, namely parental consent and the relialofithe psychological tests.

141. There were no uniform rules at the mateiaketgoverning the
manner in which the tests used by the educatiosyhmlogy centres were
administered and the results interpreted, so thathniad been left to the
discretion of the psychologists and there had bmesiderable scope for
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racial prejudice and cultural insensitivity. Funththe tests which they and
other Roma children had been forced to sit werensifically flawed and

educationally unsound. The documentary evidenceistidhat a number of
the applicants had been placed in special schavlsefasons other than
intellectual deficiencies (such as absenteeism, lbatthviour, and even
misconduct on the part of the parents). The Czedveament had

themselves acknowledged the discriminatory effetttle tests (see
paragraph 66 above). They had also admitted im thiEservations on the
present case that one of the applicants had beeedgin a special school
despite possessing good verbal-expression skills.

142. Nor, in the applicants’ submission, could ttiscriminatory
treatment to which they had been subjected befiptstby their parents'
consent to their placement in the special sch@ds.ernments were legally
bound to protect the higher interest of the chidd & particular the equal
right of all children to education. Neither pardntanduct nor parental
choice could deprive them of that right.

The credibility of the “consent” allegedly given bye parents of several
of the applicants had been called into questionnopnsistencies in the
school records that raised doubts as to whethgrhibd indeed agreed. In
any event, even supposing that consent had been iy all the parents, it
had no legal value as the parents concerned hadr f@en properly
informed of their right to withhold their consentf alternatives to
placement in a special school or of the risks amasequences of such a
placement. The procedure was largely formal: threnga were given a pre-
completed form and the results of the psychologtests, results they
believed they had no right to contest. As to thegald right subsequently to
request a transfer to an ordinary school, the eppls pointed out that from
their very first year at school they had receivedubstantially inferior
education that made it impossible for them subseifpiedo meet the
requirements of the ordinary schools.

Moreover, it was unrealistic to consider the issdieconsent without
taking into account the history of Roma segregatioeducation and the
absence of adequate information on the choicedad@ito Roma parents.
Referring to the view that had been expressed byCiburt (inHakansson
and Sturesson v. Swedgmdgment of 21 February 1990, Series A no. 171-
A, 8 66) that a waiver may be lawful for certaights but not for others and
that it must not run counter to any important pulititerest, the applicants
submitted that there could be no waiver of thedthitight not to be racially
discriminated against in education.

143. The instant case raised “a serious issueenémgl importance”,
namely whether European governments were capableoping with
increasing racial and ethnic diversity and of pcotg vulnerable
minorities. In that connection, the most importesue was that of equality
of opportunity in education as discrimination agaiRoma in that sphere
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persisted in all the member States of the Couridduope. Putting an end
to discrimination at school would enable Roma tqognequality of
treatment generally.

144. The racial segregation of Roma children iedbzschools had not
materially changed since the date the applicatiar filed. The applicants'
own futures and lack of prospects revealed the hdhat their
discriminatory placement in special schools hadgseduThus, in May 2006
eight of the applicants were continuing their ediocain a special school
while a further six who had completed special sttfoand themselves
unemployed. Of the four applicants who had beeowatl to attend
ordinary primary school after passing the aptitbelgs, two were still at
school, one was unemployed and the fourth was ledrah a vocational
secondary school. The applicants considered thatd already clear that
none of them would receive a general secondaryo$@uducation, still less
a university education.

145. Finally, the applicants pointed out that & 18&&hools Act had been
passed in late 2004, which had purported to endpleeial school system.
The new legislation thus acknowledged that the exigtence of schools
deemed “special” imposed a badge of inferioritytloose assigned there. In
reality, however, the new law had not brought almh#nges in practice as
it had merely altered the criteria on which edwsl programmes were
based. Extensive research carried out by the EaroP®ma Rights Centre
in 2005 and 2006 showed that in many cases spegdmols had simply
been renamed “remedial schools” or “practical stdioavithout any
substantial change in the composition of their heag staff or the content
of their curriculum.

2. The Government

146. The Government stated that the case raisedple’ issues
concerning the social problem of the position ofRoin contemporary
society. Although the Roma ostensibly enjoyed tames rights as other
citizens, in reality their prospects were limite¢g both objective and
subjective factors. There could be no improvemenheir situation without
the involvement and commitment of all members ef Roma community.
When they attempted to eliminate these inequalinesmber States were
confronted with numerous political, social, economand technical
problems which could not be confined to the questad respect for
fundamental rights. It was for this reason that toerts, including the
European Court of Human Rights, had to exercisegaes of restraint when
examining measures adopted in this field and cenfihnemselves to
deciding whether or not the competent authoritiad bverstepped their
margin of appreciation.

147. Referring to their previous written and or#servations, the
Government reiterated that race, colour or asdooniawvith a national
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minority had not played a determining role in thgplecants' education.

There was no specific evidence of any differencetreatment of the

applicants on the basis of those grounds. The@yb' school files showed
beyond doubt that their placement in special scha@ls not based on their
ethnic origin, but on the results of psychologitedts carried out at the
educational psychology centres. Since the appbcaad been placed in
special schools on account of their specific edanat needs resulting

essentially from their intellectual capacity andcs the criteria, the process
by which the criteria were applied and the systéispecial schools were all
racially neutral, as the Chamber had confirmedsnudgment, it was not

possible to speak of overt or direct discriminatiothe instant case.

148. The Government next turned to the applicarpument that the
instant case was one of indirect discriminationalhiin some instances,
could only be established with the aid of statsstithey contended that the
case ofZarb Adami v. Maltgcited above), in which the Court had relied
extensively on statistical evidence submitted be tharties, was not
comparable to the instant case. Firsdgrb Adamiwas far less complex.
Secondly, the statistical disparities found in ttede between the number of
men and women called to perform jury service wheeresult of a decision
by the State, whereas the statistics relied orhbyapplicants in the instant
case reflected first and foremost the parents' egidlor their children to
attend special school, not any act or omissionhenpiart of the State. Had
the parents not expressed such a wish (by givieig tonsent) the children
would not have been placed in a special school.

Further, the statistical information that had beabmitted in the instant
case by the applicants was not sufficiently conetisis the data had been
furnished by the head teachers of the schools lagefore only reflected
their subjective opinions. There was no officialommation on the ethnic
origin of the pupils. The Government further coesatl that the statistics
had no informative value without an evaluation bk tsocio-cultural
background of the Roma, their family situation d@hdir attitude towards
education. They pointed out in that connection thatOstrava region had
one of the largest Roma populations in the CzeguBlec.

As to the comparative studies on countries fromtreérand eastern
Europe and beyond cited in the observations othird-party interveners,
the Government did not consider that there wasralgyvant link between
those statistics and the substantive issues inc#se to hand. In their
submission, those studies tended to confirm thattorg an education
system optimised for Roma children was an extreroetgplex task.

149. Nevertheless, even assuming that the dataniged by the
applicants was reliable and that the State coulddresidered responsible
for the situation, that did not, in the Governmemstibmission, amount to
indirect discrimination that was incompatible withe Convention. The
impugned measure was consistent with the prin@pleon-discrimination
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as it pursued a legitimate aim, namely the adaptatf the education
process to the capacity of children with specifimi@tional needs. It was
also objectively and reasonably justified.

150. On this latter point, the Government contesite applicants’ claim
that the Government had not submitted any satmfiacexplanation
regarding the large number of Roma in special sshd®Bhile admitting that
the situation of the Roma with regard to educatwers not ideal, the
Government considered that they had demonstratgdhb special schools
had not been established for the Roma communitytteatcethnic origin had
not been a criterion for deciding on placementspecial schools. They
reiterated that special-school placements were qalgsible after prior
individualised pedagogical and psychological tegtiihe testing process
was a technical tool that was the subject of cairtip scientific research
and for that reason could only be carried out bglijad personnel. The
courts did not possess the necessary qualificatams therefore had to
exercise a degree of restraint in this field. Agards the professional
standards referred to in the observations of thermational Step by Step
Association and others, the Government emphasisadthese were not
legal norms possessing force of law but, at mosbn-linding
recommendations or indications by specialists dad the failure to apply
them could not, by definition, entail internatiohegal responsibility.

151. The files of each of the applicants contaifidt details of the
methods that had been used and the results oke#itieg. These had not
been challenged at the time by any of the applecamhe applicants'
allegations that the psychologists had followed ubjextive approach
appeared to be biased and not based on any evidence

152. The Government again conceded that theretrhigie been rare
situations where the reason for the placementspeasial school was on the
borderline between learning difficulties and a eeailturally
disadvantaged environment. Among the eighteen c#seshad apparently
happened in one case only, that of the ninth apmpilicOtherwise, the
pedagogical-psychological diagnostics and the ngsét the educational
psychology centres had proved learning difficultieshe case of all the
applicants.

153. The educational psychology centres that ladrastered the tests
had only made recommendations concerning the tiypehmol in which the
child should be placed. The essential, decisiveofagas the wishes of the
parents. In the instant case, the parents had bdemmed that their
children's placement in a special school dependetheir consent and the
consequences of such a decision had been explarbdm. If the effect of
their consent was not entirely clear, they couldehappealed against the
decision regarding placement and could at any traee required their
child's transfer to a different type of school. df they now alleged, their
consent was not informed, they should have soutgbtmation from the



54 D.H. AND OTHERS v. THE CZECH REPUBLIC JUDGMENT

competent authorities. The Government noted in rispect that Article 2
of Protocol No. 1 to the Convention emphasised ghenary role and
responsibility of parents in the education of thehrldren. The State could
not intervene if there was nothing in the pareotsiduct to indicate that
they were unable or unwilling to decide on the magpropriate form of
education for their children. Interference of tkatt would contravene the
principle that the State had to respect parentshed regarding education
and teaching.

In the instant case, the Government noted that &pan appealing to the
Constitutional Court and lodging an applicationhaite European Court of
Human Rights, the applicants' parents had on thelevione nothing to
spare their children the alleged discriminatoryatineent and had played a
relatively passive role in their education.

154. The Government rejected the applicants’ aegunthat their
placement in special schools had prevented them fnarsuing a secondary
or higher education. Whether the applicants hagiad their compulsory
education before or after the entry into forcehld hew Schools Act (Law
no. 561/2004), it had been open to them to purdesr tsecondary
education, to take additional lessons to bring thgmto the appropriate
level or to seek career advice. However, none &f dpplicants had
established that they had attempted to do so {alimsuccessfully) or that
their (alleged) difficulties were due to a more ited education as a result
of their earlier placement in a special school.tcontrary, several of the
applicants had decided not to pursue their studligdsad abandoned them.
The Government were firmly convinced that the agpiis had deprived
themselves of the possibility of continuing thetudies through a lack of
interest. Their situation, which in many cases wedavourable, had
stemmed mainly from their own lack of interest, avas not something for
which the State could be held responsible.

155. The Government conceded that the nationaloaties had to take
all reasonable steps to ensure that measures did pmoduce
disproportionate effects or, if that was not feksibto mitigate and
compensate for such effects. However, neither thevéntion nor any other
international instrument contained a general debniof the State's positive
obligations concerning the education of Roma pumijJsmore generally, of
children from national or ethnic minorities. The v@oment noted in this
connection that when determining the State's pesabligations, the Court
sometimes referred to developments in the legmiatf the Contracting
Parties. However, they said that no European stdnda& consensus
currently existed regarding the criteria to be useddetermine whether
children should be placed in special schools or kebWdren with special
learning needs should be educated and the sp@tiablswas one of the
possible and acceptable solutions to the problem.
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156. Moreover, the positive obligations under &ei 14 of the
Convention could not be construed as an obligatmriake affirmative
action. That had to remain an option. It was nossgade to infer from
Article 14 a general obligation on the part of tlate actively to
compensate for all the disabilities which differepettions of the population
suffered from.

157. In any event, since special schools had tordgarded as an
alternative, but not inferior, form of educatiohetGovernment submitted
that they had in the instant case adopted reasenadhsures to compensate
for the disabilities of the applicants, who reqdite special education as a
result of their individual situation, and that thegd not overstepped the
margin of appreciation which the Convention affatdbe States in the
education sphere. They observed that the Statallarhted twice the level
of resources to special schools as to ordinaryashand that the domestic
authorities had made considerable efforts to détl the complex issue of
the education of Roma children.

158. The Government went on to provide informatonthe applicants’
current situation obtained from the files of bdtle school and the Ostrava
Job Centre (where those applicants who were ungmeglbad signed on).
As a preliminary, they noted that the Ostrava negi@as afflicted by a high
rate of unemployment and that, in general, your@pfgewho had received
only a primary education had difficulties in findirwork. While it was
possible to obtain a qualification and career celling from the State, the
active participation of the job applicant was esisén

In concrete terms, two applicants were currenththeir final year at
primary school. Seven had begun vocational traimng secondary school
in September 2006. Four had started but later avetttheir secondary-
school studies, the majority through a lack of ne¢¢ and had instead
signed on at the job centre. Lastly, five of th@legants had not sought to
pursue their studies at secondary-school levehhdtregistered at the job
centre. Those applicants who had registered atacgmtre had not co-
operated with it or shown any interest in the affesf training or
employment that had been made, with the result shate of them had
already been struck off the job-applicants regidier some instances
repeatedly).

159. Lastly, the Government rejected the applgatiaim that nothing
had been changed by the introduction of the Schodts (Law
no. 561/2004). The Act unified the previously exigttypes of primary
school and standardised the educational programitneisl not provide for
a separate, independent system of specialised Isgchath the exception of
schools for pupils with serious mental disordetgisan or combined mental
and physical defects. Pupils with disabilities werdividually integrated,
wherever possible and desirable, into conventiosaiools. However,
schools were authorised to set up separate classtés educational
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techniques and methods adjusted to their needs. fétmeer “special
schools” could continue to function as separatétutons, but were now
“primary schools” providing education under a maaif educational
programme for primary education. Schools at whotiadly disadvantaged
pupils were educated often made use of their righeéstablish assistant
teacher's posts and preparatory classes designieaptove the children's
communication skills and command of the Czech laggu Teacher's
assistants from the Roma community often served &sk between the
school, family, and, in some instances, other ésp@rd helped to integrate
pupils into the education system. The region wheee applicants lived
favoured integrating Roma pupils in classes drawomfthe majority
population.

160. In their concluding submissions, the Govemmnasked the Court
carefully to examine the issue of the applicantskas to education in each
individual case, though without losing sight of teerall context, and to
hold that there had been no violation of the Cotigen

3. The interveners

(a) Interights and Human Rights Watch

161. Interights and Human Rights Watch stated ithaas essential that
Article 14 of the Convention should afford effeetiprotection against
indirect discrimination, a concept which the Cobeatd not yet had many
occasions to consider. They submitted that aspettshe Chamber's
reasoning were out of step with recent developmémtsases such as
Timishev v. Russigudgment cited aboveXarb Adami v. Maltgjudgment
cited above) antloogendijk v. the Netherlanddecision cited above). The
Grand Chamber needed to consolidate a purposiverpnetation of
Article 14 and to bring the Court's jurisprudenceindirect discrimination
in line with existing international standards.

162. Interights and Human Rights Watch noted thatCourt itself had
confirmed in Zarb Adamithat discrimination was not always direct or
explicit and that a policy or general measure corddult in indirect
discrimination. It had also accepted that intens wat required in cases of
indirect discriminationlugh Jordan v. the United Kingdomo. 24746/94,
4 May 2001, § 154). In their submission, it wasfisignt in the case of
indirect discrimination that the practice or policesulted in a
disproportionate adverse effect on a particulaugro

163. As to proof of indirect discrimination, it wavidely accepted in
Europe and internationally and also by the Cowt [@mishey judgment
cited above, 8§ 57; andoogendijk decision cited above) that the burden of
proof had to shift once a prima facie case of disiclation had been
established. In cases of indirect discriminatiomere the applicant had
demonstrated that significantly more people of eiq@aar category were
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placed at a disadvantage by a given policy or mact presumption of
discrimination arose. The burden then shifted eo3$kate to reject the basis
for the prima facie case, or to provide a justtiima for it.

164. It was therefore critical for the Court togage with the type of
evidence that might be produced in order to shi#& burden of proof.
Interights and Human Rights Watch submitted on ploisit that the Court's
position with regard to statistical evidence, as@é in theHugh Jordan
judgment (cited above, 8 154), was at variance witiernational and
comparative practice. In European Communities [Dives and
international instruments, statistics were the kathod of proving indirect
discrimination. Where measures were neutral onr tii@te, statistics
sometimes proved the only effective means of ifj@gng their varying
impact on different segments of society. Obviousburts had to assess the
credibility, strength and relevance of the staisstto the case at hand,
requiring that they be tied to the applicant'sgaléons in concrete ways.

If, however, the Court were to maintain the positibat statistics alone
were not sufficient to disclose a discriminatoryagiice, Interights and
Human Rights Watch submitted that the general saoatext should be
taken into account, as it provided valuable insighd the extent to which
the effects of the measure on the applicants wispggaportionate.

(b) Minority Rights Group International, the Europ ean Network against
Racism and the European Roma Information Office

165. The Minority Rights Group International, tBeropean Network
against Racism and the European Roma InformatidiceO$ubmitted that
the wrongful assignment of Roma children to speaiehools for the
mentally disabled was the most obvious and odious fof discrimination
against the Roma. Children in such special schimlewed a simplified
curriculum considered appropriate for their lowewvdl of intellectual
development. Thus, for example, in the Czech Reéputihildren in special
schools were not expected to know the Czech alptab@imbers up to 10
until the third or fourth school-year, while thaiounterparts in ordinary
schools acquired that knowledge in the first year.

166. This practice had received considerable tbenboth at the
European level and within the human-rights bodiethe United Nations,
which had expressed their concern in various repag to the over-
representation of Roma children in special schabsadequacy of the tests
employed and the quality of the alleged parentalseat. All these bodies
had found that no objective and reasonable juatiba could legitimise the
disadvantage faced by Roma children in the fiel@cdiication. The degree
of consistency among the institutions and quasijadll bodies was
persuasive in confirming the existence of widespriacrimination against
Roma children.
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167. The interveners added that whatever the sneasit separate
education for children with genuine mental disaiedi, the decision to place
Roma children in special schools was in the majaftcases not based on
any actual mental disability but rather on language cultural differences
which were not taken into account in the testingcpss. In order to fulfil
their obligation to secure equal treatment for Romthe exercise of their
right to education, the first requirement of States to amend the testing
process so that it was not racially prejudiced rgfaRoma and to take
positive measures in the area of language traiaintysocial-skills training.

(c) International Step by Step Association, the Roa Education Fund and the
European Early Childhood Education Research Assoctan

168. The International Step by Step Associatibie, Roma Education
Fund and the European Early Childhood Educatiore&es Association
sought to demonstrate that the assessment usddce® Roma children in
special schools in the Ostrava region disregartiednumerous effective
and appropriate indicators that were well-known tbg mid-1990s (see
paragraph 44 above). In their submission, the assa® had not taken into
account the language and culture of the childréejrtprior learning
experiences or their unfamiliarity with the demandishe testing situation.
Single rather than multiple sources of evidence lbeeh used. Testing had
been done in a single administration, not over tifMdence had not been
obtained in realistic or authentic settings whdr#gdeen could demonstrate
their learning. Undue emphasis had been placed mdividually
administered, standardised tests normed on otlprgtons.

169. Referring to various studies that had beerriech out (see
paragraph 44 above), the interveners noted thabnityrchildren and those
from vulnerable families were over-represented pectal education in
central and eastern Europe. This resulted fronriay &f factors, including
unconscious racial bias on the part of school aiites, large resource
inequalities, unjustifiable reliance on IQ and othevaluation tools,
educators' inappropriate responses to the preselifdsgh-stakes” testing
and power differentials between minority parentsl achool officials.
School placement through psychological testingrofedlected racial biases
in the society concerned.

170. The Czech Republic was notable for its plaa#nof children in
segregated settings because of “social disadvantagecording to a
comparison of data on fifteen countries collectgdhe OECD in 1999 (see
paragraph 18n fine above) the Czech Republic ranked third in placing
pupils with learning difficult disabilities in spit school settings. Of the
eight countries that provided data on the placerépupils as a result of
social factors, the Czech Republic was the only mndave recourse to
special schools; the other countries almost exadlgi used ordinary
schools for educating such pupils.
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171. Further, the practice of referring childrabédlled as being of low
ability to special schools at an early age (edoocati tracking) frequently
led, whether or not intentionally, to racial segrégn and had particularly
negative effects on the level of education of disaiaged children. This
had long-term detrimental consequences for bothmtrend society,
including premature exclusion from the educatiostey with the resulting
loss of job opportunities for those concerned.

(d) Fédération internationale des ligues des droits tldomme (International
Federation for Human Rights —FIDH )

172. TheFIDH considered that the Chamber had unjustifiably grdac
significant weight in its judgment on the consertich the applicants’
parents had allegedly given to the situation fognihe subject of their
complaint to the Court. It noted that under the €sicase-law there were
situations in which the waiver of a right was nainsidered capable of
exempting the State from its obligation to guarartteevery person within
its jurisdiction the rights and freedoms laid downthe Convention. That
applied, in particular, where the waiver conflickedh an important public
interest, or was not explicit or unequivocal. Farthore, in order to be
capable of justifying a restriction of the right foeedom of the individual,
the waiver of that guarantee by the person condehag to take place in
circumstances from which it could be concluded tiatvas fully aware of
the consequences, in particular the legal consegsewnf his choice. In the
case ofR. v. Borden([1994] 3 RCS 145, p. 162) the Supreme Court of
Canada had developed the following principle ort gracise point: “[ijn
order for a waiver of the right ... to be effectitke person purporting to
consent must be possessed of the requisite infmnatfoundation for a
true relinquishment of the right. A right to choosuires not only the
volition to prefer one option over another, butoakufficient available
information to make the preference meaningful”.

173. The question therefore arose as to whethengi light of the nature
of the principle of equality of treatment, and dfetlink between the
prohibition of racial discrimination and the widssncept of human dignity,
waiver of the right to protection against discriation ought not to be
precluded altogether. In the instant case, the erdnebtained from the
applicants' parents was binding not solely on fhgli@ants but on all the
children of the Roma community. It was perfectlysgible — indeed, in the
FIDH's submission, probable — that all parents of Ram&ren would
prefer an integrated education for their childdemt, that, being uncertain as
regards the choice that would be made by othempmie that situation,
they preferred the “security” offered by specialueation, which was
followed by the vast majority of Roma children.dncontext characterised
by a history of discrimination against the Roma tihoice available to the
parents of Roma children was between (a) placieg thildren in schools
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where the authorities were reluctant to admit theemd where they feared
being the subject of various forms of harassmeudt afhmanifestations of
hostility on the part of their fellow pupils and tdachers, or (b) placing
them in special schools where Roma children were large majority and
where, consequently, they would not have to fearntfanifestation of such
prejudices. In reality, the applicants' parents badsen what they saw as
being the lesser of two evils, in the absence of seal possibility of
receiving an integrated education which would uemesdly welcome
Roma. The disproportion between the two alternatm@s such that the
applicants' parents had been obliged to make tlécehor which the
Government now sought to hold them responsible

174. For the reasons set out above, RHe@H considered that in the
circumstances of the instant case, the alleged ewaddy the applicants'
parents of the right for their children to receiae education in normal
schools could not justify exempting the Czech Rdépulom its obligations
under the Convention.

C. The Court's assessment

1. Recapitulation of the main principles

175. The Court has established in its case-latvdisarimination means
treating differently, without an objective and reaable justification,
persons in relevantly similar situationsVilis v. the United Kingdom
no. 36042/97, § 48, ECHR 2002-1V; a@dkpisz v. Germanyo. 59140/00,
§ 33, 25 October 2005). However, Article 14 does prohibit a member
State from treating groups differently in order tmrrect “factual
inequalities” between them; indeed in certain aimstances a failure to
attempt to correct inequality through differentatraent may in itself give
rise to a breach of the ArticléGase relating to certain aspects of the laws
on the use of languages in education in Belgium™Belgium (Merits)
judgment of 23 July 1968, Series A no. 6, § T@jimmenos v. Greece
[GC], no. 34369/97, § 44, ECHR 2000-1V; aigtec and Others v. the
United Kingdom[GC], no. 65731/01, § 51, ECHR 2006-...). The Cdwars
also accepted that a general policy or measurehidmtdisproportionately
prejudicial effects on a particular group may besidered discriminatory
notwithstanding that it is not specifically aimedti@at group KHugh Jordan
v. the United Kingdomno. 24746/94, § 154, 4 May 2001; addogendijk
v. the Netherlands(dec.), no. 58461/00, 6 January 2005), and that
discrimination potentially contrary to the Convemtimay result from ae
factosituation Zarb Adami v. Maltano. 17209/02, § 76, ECHR 2006-...).

176. Discrimination on account after alia, a person's ethnic origin is
a form of racial discrimination. Racial discrimiiat is a particularly
invidious kind of discrimination and, in view okiperilous consequences,
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requires from the authorities special vigilance andgorous reaction. It is
for this reason that the authorities must use \ailable means to combat
racism, thereby reinforcing democracy's vision ofsaciety in which
diversity is not perceived as a threat but as acgoof enrichmentNachova
and Others v. BulgarigdGC], nos. 43577/98 and 43579/98, § 145, ECHR
2005-...; andlimishev v. Russjanos. 55762/00 and 55974/00, 8§ 56, ECHR
2005-...). The Court has also held that no diffeeem treatment which is
based exclusively or to a decisive extent on aqmessethnic origin is
capable of being objectively justified in a contergry democratic society
built on the principles of pluralism and respect fdifferent cultures
(Timishey cited above, 8§ 58).

177. As to the burden of proof in this sphere, @oairt has established
that once the applicant has shown a differenceadatrnent, it is for the
Government to show that it was justified (see, agnother authorities,
Chassagnou and Others v. Franf@C], nos. 25088/94, 28331/95 and
28443/95, 88 91-92, ECHR 1999-III; amdnishey cited above, § 57).

178. As regards the question of what constituté®a facie evidence
capable of shifting the burden of proof on to tegpondent State, the Court
stated inNachova and Othergcited above, 8 147) that in proceedings
before it there are no procedural barriers to thaissibility of evidence or
pre-determined formulae for its assessment. The rtCaudopts the
conclusions that are, in its view, supported by fitee evaluation of all
evidence, including such inferences as may flownfrihe facts and the
parties' submissions. According to its establisltade-law, proof may
follow from the coexistence of sufficiently stronglear and concordant
inferences or of similar unrebutted presumption&of. Moreover, the level
of persuasion necessary for reaching a particuwdaclasion and, in this
connection, the distribution of the burden of pradé intrinsically linked to
the specificity of the facts, the nature of theegdition made and the
Convention right at stake.

179. The Court has also recognised that Convemtiooeedings do not
in all cases lend themselves to a rigorous apphicabf the principle
affirmanti incumbit probatio(he who alleges something must prove that
allegation —Aktags v. Turkey (extracts)no. 24351/94, § 272, ECHR
2003-V). In certain circumstances, where the evenissue lie wholly, or
in large part, within the exclusive knowledge oé thuthorities, the burden
of proof may be regarded as resting on the autbsrito provide a
satisfactory and convincing explanatiorSa(man v. Turkey[GC],
no. 21986/93, 8§ 100, ECHR 2000-VII; andnguelova v. Bulgaria
no. 38361/97, § 111, ECHR 2002-1V). In the cas&athova and Others
cited above, 8§ 157), the Court did not rule outureng a respondent
Government to disprove an arguable allegation s€ranination in certain
cases, even though it considered that it would ifiewdt to do so in that
particular case in which the allegation was thatetnof violence had been
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motivated by racial prejudice. It noted in that weation that in the legal
systems of many countries proof of the discriminateffect of a policy,
decision or practice would dispense with the neegdrbve intent in respect
of alleged discrimination in employment or in threwasion of services.

180. As to whether statistics can constitute ewidethe Court has in the
past stated that statistics could not in themseli®dose a practice which
could be classified as discriminatordugh Jordan cited above, § 154).
However, in more recent cases on the questionsafriciination, in which
the applicants alleged a difference in the efféch general measure de
facto situation Hoogendijk cited above; an&arb Adamj cited above,
88§ 77-78), the Court relied extensively on staissproduced by the parties
to establish a difference in treatment betweendveaps (men and women)
in similar situations.

Thus, in theHoogendijkdecision the Court stated: “[W]here an applicant
is able to show, on the basis of undisputed offstatistics, the existence of
a prima facie indication that a specific rule —haligh formulated in a
neutral manner — in fact affects a clearly highercpntage of women than
men, it is for the respondent Government to shaat this is the result of
objective factors unrelated to any discrimination grounds of sex. If the
onus of demonstrating that a difference in impacifien and women is not
in practice discriminatory does not shift to thependent Government, it
will be in practice extremely difficult for applioés to prove indirect
discrimination.”

181. Lastly, as noted in previous cases, the vabie position of
Roma/Gypsies means that special consideration ghoeilgiven to their
needs and their different lifestyle both in theewant regulatory framework
and in reaching decisions in particular cas€hapman v. the United
Kingdom [GC], no. 27238/95, § 96, ECHR 2001-I; a@bnnors v. the
United Kingdomno. 66746/01, § 84, 27 May 2004).

In Chapman(cited above, 88 93-94), the Court also observed ttiere
could be said to be an emerging international amsise amongst the
Contracting States of the Council of Europe recsiggithe special needs of
minorities and an obligation to protect their séguidentity and lifestyle,
not only for the purpose of safeguarding the irgEreof the minorities
themselves but to preserve a cultural diversityvafue to the whole
community.

2. Application of the aforementioned principleghe instant case

182. The Court notes that as a result of theibui@nt history and
constant uprooting the Roma have become a spégfec of disadvantaged
and vulnerable minority (see also the general ofase@ns in the
Parliamentary Assembly's Recommendation no. 12083)lon Gypsies in
Europe, cited in paragraph 56 above and point #soRecommendation
no. 1557 (2002): 'The legal situation of Roma imdpe’, cited in paragraph
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58 above). As the Court has noted in previous ¢cdkeyg therefore require
special protection (see paragraph 181 above). Atested by the activities
of numerous European and international organissitioand the
recommendations of the Council of Europe bodies (z@agraphs 54-61
above), this protection also extends to the spbeexlucation. The present
case therefore warrants particular attention, eslhpcas when the
applications were lodged with the Court the applisavere minor children
for whom the right to education was of paramourgontance.

183. The applicants' allegation in the presene ¢asot that they were
in a different situation from non-Roma children ttlzalled for different
treatment or that the respondent State had faileéakie affirmative action to
correct factual inequalities or differences betwdem {Thlimmenoscited
above, § 44; anBtec and Other<ited above, § 51). In their submission, all
that has to be established is that, without objectand reasonable
justification, they were treated less favourablgrtihon-Roma children in a
comparable situation and that this amounted inrtloase to indirect
discrimination.

184. The Court has already accepted in previosescthat a difference
in treatment may take the form of disproportionafglejudicial effects of a
general policy or measure which, though couchedn@utral terms,
discriminates against a grouplygh Jordan cited above, 8§ 154; and
Hoogendijk cited above). In accordance with, for instanceyurzil
Directives 97/80/EC and 2000/43/EC (see paragr8ghand 84 above) and
the definition provided by ECRI (see paragraph bOva), such a situation
may amount to “indirect discrimination”, which doest necessarily require
a discriminatory intent.

(&) Whether a presumption of indirect discriminatarises in the instant case

185. It was common ground that the impugned diffee in treatment
did not result from the wording of the statutorpyisions on placements in
special schools in force at the material time. Adowly, the issue in the
instant case is whether the manner in which theslegn was applied in
practice resulted in a disproportionate number @R children — including
the applicants — being placed in special schoothowt justification, and
whether such children were thereby placed at afgignt disadvantage.

186. As mentioned above, the Court has noted avipus cases that
applicants may have difficulty in proving discrimabory treatment
(Nachova and Other<ited above, 88 147 and 157). In order to guarant
those concerned the effective protection of thgints, less strict evidential
rules should apply in cases of alleged indireatrihisination.

187. On this point, the Court observes that Cdubdicectives 97/80/EC
and 2000/43/EC stipulate that persons who congliEmselves wronged
because the principle of equal treatment has nen lapplied to them may
establish, before a domestic authority, by any megmtluding on the basis
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of statistical evidence, facts from which it may gresumed that there has
been discrimination (see paragraphs 82 and 83 abdke recent case-law
of the Court of Justice of the European Communiise® paragraphs 88-89
above) shows that it permits claimants to rely @tigtical evidence and the
national courts to take such evidence into accoumtre it is valid and
significant.

The Grand Chamber further notes the informationifined by the third-
party interveners that the courts of many countaed the supervisory
bodies of the United Nations treaties habituallgegt statistics as evidence
of indirect discrimination in order to facilitatee victims' task of adducing
prima facie evidence.

The Court also recognised the importance of offistatistics in the
aforementioned cases Bbogendijkand Zarb Adamiand has shown that it
Is prepared to accept and take into consideratasiows types of evidence
(Nachova and Othergited above, 8§ 147).

188. In these circumstances, the Court consideiswhen it comes to
assessing the impact of a measure or practice andividual or group,
statistics which appear on critical examinatiorbéoreliable and significant
will be sufficient to constitute the prima facieidence the applicant is
required to produce. This does not, however, mehat tindirect
discrimination cannot be proved without statisteadence.

189. Where an applicant alleging indirect discnation thus establishes
a rebuttable presumption that the effect of a measar practice is
discriminatory, the burden then shifts to the resjemt State, which must
show that the difference in treatment is not dmaratory (seemutatis
mutandis, Nachova and Othersted above, § 157). Regard being had in
particular to the specificity of the facts and tha&ture of the allegations
made in this type of caséid., 8 147), it would be extremely difficult in
practice for applicants to prove indirect discriation without such a shift
in the burden of proof.

190. In the present case, the statistical datengtdal by the applicants
was obtained from questionnaires that were sentootite head teachers of
special and primary schools in the town of Ostriava999. It indicates that
at the time 56% of all pupils placed in specialaath in Ostrava were
Roma. Conversely, Roma represented only 2.26% eftatal number of
pupils attending primary school in Ostrava. Furthenereas only 1.8% of
non-Roma pupils were placed in special schools,ptioportion of Roma
pupils in Ostrava assigned to special schools va3%. According to the
Government, these figures are not sufficiently tasige as they merely
reflect the subjective opinions of the head teaxh&he Government also
noted that no official information on the ethniégim of the pupils existed
and that the Ostrava region had one of the laigesta populations.

191. The Grand Chamber observes that these figueesot disputed by
the Government and that they have not producedadiegnative statistical
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evidence. In view of their comment that no officiaformation on the

ethnic origin of the pupils exists, the Court adsethat the statistics
submitted by the applicants may not be entirelyabé. It nevertheless
considers that these figures reveal a dominantitieat has been confirmed
both by the respondent State and the independeet\dsory bodies which

have looked into the question.

192. In their reports submitted in accordance witticle 25 § 1 of the
Framework Convention for the Protection of Natiokihorities, the Czech
authorities accepted that in 1999 Roma pupils madéetween 80% and
90% of the total number of pupils in some speaabsls (see paragraph 66
above) and that in 2004 “large numbers” of Roméadchin were still being
placed in special schools (see paragraph 67 abolle¢ Advisory
Committee on the Framework Convention observed t&n report of
26 October 2005 that according to unofficial estesaRoma accounted for
up to 70% of pupils enrolled in special schoolscéyding to the report
published by ECRI in 2000, Roma children were “asverrepresented”
in special schools. The Committee on the Elimimatiof Racial
Discrimination noted in its concluding observatia@is30 March 1998 that a
disproportionately large number of Roma childrerrevplaced in special
schools (see paragraph 99 above). Lastly, accotdinige figures supplied
by the European Monitoring Centre on Racism andojanbia, more than
half of Roma children in the Czech Republic attehsigecial school.

193. In the Court's view, the latter figures, whao not relate solely to
the Ostrava region and therefore provide a moremgémpicture, show that,
even if the exact percentage of Roma children iecisth schools at the
material time remains difficult to establish, theinumber was
disproportionately high. Moreover, Roma pupils fedna majority of the
pupils in special schools. Despite being couchedheutral terms, the
relevant statutory provisions therefore had comsigdlg more impact in
practice on Roma children than on non-Roma childred resulted in
statistically disproportionate numbers of placermafitthe former in special
schools.

194. Where it has been shown that legislation yced such a
discriminatory effect, the Grand Chamber considdat, as with cases
concerning employment or the provision of serviégegs not necessary in
cases in the educational sphere (sagtatis mutandidNachova and Otheys
cited above, § 157) to prove any discriminatoryemton the part of the
relevant authorities (see paragraph 184 above).

195. In these circumstances, the evidence suluhiiyethe applicants
can be regarded as sufficiently reliable and siggift to give rise to a
strong presumption of indirect discrimination. Therden of proof must
therefore shift to the Government, which must shbat the difference in
the impact of the legislation was the result ofechive factors unrelated to
ethnic origin.
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(b) Objective and reasonable justification

196. The Court reiterates that a difference iattrent is discriminatory
if “it has no objective and reasonable justificatiothat is, if it does not
pursue a “legitimate aim” or if there is not a “seaable relationship of
proportionality” between the means employed and aime sought to be
realised (see, among many other authoritieatkos v. Cyprus[GC],
no. 29515/95, § 29, ECHR 1999-I; aBtec and Other<ited above, § 51).
Where the difference in treatment is based on remeur or ethnic origin,
the notion of objective and reasonable justifiaatraust be interpreted as
strictly as possible.

197. In the instant case, the Government sougbxpain the difference
in treatment between Roma children and non-Romdreii by the need to
adapt the education system to the capacity of @nlavith special needs. In
the Government's submission, the applicants wexeegdl in special schools
on account of their specific educational needsragsly as a result of their
low intellectual capacity measured with the aidpsfychological tests in
educational psychology centres. After the centresl made their
recommendations regarding the type of school inciwhihe applicants
should be placed, the final decision had lain it applicants' parents and
they had consented to the placements. The arguthehtthe applicants
were placed in special schools on account of tle#mic origin was
therefore unsustainable.

For their part, the applicants strenuously contksite suggestion that the
disproportionately high number of Roma childrenspecial schools could
be explained by the results of the intellectualacaty tests or be justified by
parental consent.

198. The Court accepts that the Government's ideci® retain the
special-school system was motivated by the desirBntd a solution for
children with special educational needs. Howeueshares the disquiet of
the other Council of Europe institutions who haxpressed concerns about
the more basic curriculum followed in these schaold, in particular, the
segregation the system causes.

199. The Grand Chamber observes, further, thatetsts used to assess
the children’s learning abilities or difficultieave given rise to controversy
and continue to be the subject of scientific delatd research. While
accepting that it is not its role to judge the d#i of such tests, various
factors in the instant case nevertheless lead thad3Chamber to conclude
that the results of the tests carried out at theernzd time were not capable
of constituting objective and reasonable justifmatfor the purposes of
Article 14 of the Convention.

200. In the first place, it was common ground thathe children who
were examined sat the same tests, irrespectivlenf éthnic origin. The
Czech authorities themselves acknowledged in 1889“Romany children
with average or above-average intellect” were ofilxted in such schools
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on the basis of the results of psychological testd that the tests were
conceived for the majority population and did rake Roma specifics into
consideration (see paragraph 66 above). As a rdbely had revised the
tests and methods used with a view to ensuringtiiest “were not misused
to the detriment of Roma children” (see paragraplalove).

In addition, various independent bodies have esgisloubts over the
adequacy of the tests. Thus, the Advisory Committeethe Framework
Convention for the Protection of National Minorgiebserved that children
who were not mentally handicapped were frequeritlggd in these schools
“[owing] to real or perceived language and cultudifferences between
Roma and the majority”. It also stressed the nemdtlie tests to be
“consistent, objective and comprehensive” (seegraph 68 above). ECRI
noted that the channelling of Roma children to &deschools for the
mentally-retarded was reportedly often “quasi-awtai and needed to be
examined to ensure that any testing used was “fanmd that the true
abilities of each child were “properly evaluatede¢ paragraphs 63-64
above). The Council of Europe Commissioner for HurRaghts noted that
Roma children were frequently placed in classescholdren with special
needs “without an adequate psychological or pedagbgssessment, the
real criteria clearly being their ethnic originegsparagraph 77 above).

Lastly, in the submission of some of the third-paihterveners,
placements following the results of the psycholabitests reflected the
racial prejudices of the society concerned.

201. The Court considers that, at the very ld¢hste is a danger that the
tests were biased and that the results were ndysmohin the light of the
particularities and special characteristics of ®ema children who sat
them. In these circumstances, the tests in quest@mnot serve as
justification for the impugned difference in treant.

202. As regards parental consent, the Court ntitesGovernment's
submission that this was the decisive factor withehich the applicants
would not have been placed in special schools.iéw \of the fact that a
difference in treatment has been established inrtsiant case, it follows
that any such consent would signify an acceptaricthe difference in
treatment, even if discriminatory, in other wordeaver of the right not to
be discriminated against. However, under the Cogdse-law, the waiver
of a right guaranteed by the Convention — in soa®rsuch a waiver is
permissible — must be established in an unequivaeainer, and be given
in full knowledge of the facts, that is to say be basis of informed consent
(Pfeifer and Plankl v. Austrigjudgment of 25 February 1992, Series A
no. 227, 88 37-38) and without constraiDe{veer v. Belgiumudgment of
27 February 1980, Series A no. 35, § 51).

203. In the circumstances of the present caseCthet is not satisfied
that the parents of the Roma children, who were bwm of a
disadvantaged community and often poorly educateele capable of
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weighing up all the aspects of the situation areldbnsequences of giving
their consent. The Government themselves admittatl ¢consent in this

instance had been given by means of a signatuie ne-completed form

that contained no information on the availableraléves or the differences
between the special-school curriculum and the cuitrm followed in other

schools. Nor do the domestic authorities appeaat@ taken any additional
measures to ensure that the Roma parents recdlvib@ anformation they

needed to make an informed decision or were awhtheoconsequences
that giving their consent would have for their dhén's futures. It also
appears indisputable that the Roma parents wegsl fatth a dilemma: a
choice between ordinary schools that were ill-epetto cater for their

children's social and cultural differences and imal their children risked

isolation and ostracism and special schools whezartajority of the pupils

were Roma.

204. In view of the fundamental importance of gnehibition of racial
discrimination (se@&lachova and Othergited above, 8§ 145; anfimishey
cited above, 8§ 56), the Grand Chamber considets ¢vwan assuming the
conditions referred to in paragraph 202 above gatesfied, no waiver of
the right not to be subjected to racial discrimiratcan be accepted, as it
would be counter to an important public interege(snutatis mutandis
Hermi v. Italy[GC], no. 18114/02, § 73, ECHR 2006-...).

(c) Conclusion

205. As is apparent from the documentation produne ECRI and the
report of the Commissioner for Human Rights of @wuncil of Europe, the
Czech Republic is not alone in having encounterfctwties in providing
schooling for Roma children: other European Stdtase had similar
difficulties. The Court is gratified to note thammlike some countries, the
Czech Republic has sought to tackle the problemaakdowledges that, in
its attempts to achieve the social and educationgdgration of the
disadvantaged group which the Roma form, it has teadontend with
numerous difficulties as a result afiter alia, the cultural specificities of
that minority and a degree of hostility on the pafrtthe parents of non-
Roma children. As the Chamber noted in its admilgsilecision in the
instant case, the choice between a single schaoleveryone, highly
specialised structures and unified structures gfitecialised sections is not
an easy one. It entails a difficult balancing e detween the competing
interests. As to the setting and planning of thericulum, this mainly
involves questions of expediency on which it is fatthe Court to rule
(Valsamis v. Greeggudgment of 18 December 199Rgports 1996-VI,
§ 28).

206. Nevertheless, whenever discretion capablmteffering with the
enjoyment of a Convention right is conferred oniaral authorities, the
procedural safeguards available to the individullbve especially material
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in determining whether the respondent State hasn\ilking the regulatory
framework, remained within its margin of appre@ati(seeBuckley v. the
United Kingdom judgment of 25 September 19%eports1996-1V, 8§ 76;
andConnors v. the United Kingdgonudgment cited above, § 83).

207. The facts of the instant case indicate tha¢ wchooling
arrangements for Roma children were not attendedsdfgguards (see
paragraph 28 above) that would ensure that, irexieecise of its margin of
appreciation in the education sphere, the Stat& fato account their
special needs as members of a disadvantaged sksgn(tatis mutandis,
Buckley cited above, 8§ 76; ardonnors cited above, § 84). Furthermore, as
a result of the arrangements the applicants weaeedl in schools for
children with mental disabilities where a more basurriculum was
followed than in ordinary schools and where theyenisolated from pupils
from the wider population. As a result, they reeeivan education which
compounded their difficulties and compromised thsibsequent personal
development instead of tackling their real probleonshelping them to
integrate into the ordinary schools and develop skéls that would
facilitate life among the majority population. Iretk the Government have
implicitly admitted that job opportunities are mdnaited for pupils from
special schools.

208. In these circumstances and while recognisiegefforts made by
the Czech authorities to ensure that Roma childeeeive schooling, the
Court is not satisfied that the difference in tneant between Roma children
and non-Roma children was objectively and reasgnpisttified and that
there existed a reasonable relationship of propaatity between the means
used and the aim pursued. In that connection,téswith interest that the
new legislation has abolished special schools aadges for children with
special educational needs, including socially drsathged children, to be
educated in ordinary schools.

209. Lastly, since it has been established thatrelevant legislation as
applied in practice at the material time had amigprtionately prejudicial
effect on the Roma community, the Court considket the applicants as
members of that community necessarily sufferedstlime discriminatory
treatment. Accordingly, it does not need to exantiegr individual cases.

210. Consequently, there has been a violationh& ihstant case of
Article 14 of the Convention, read in conjunctiorthwArticle 2 of Protocol
No. 1, as regards each of the applicants.
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IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

211. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contilag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

212. The applicants did not allege any pecuniamabe.

213. They claimed 22,000 euros (EUR) each (makingotal of
EUR 396,000) for the non-pecuniary damage theysusthined, including
educational, psychological and emotional harm amupensation for the
anxiety, frustration and humiliation they had stefit as a result of their
discriminatory placement in special schools. Thiegssed that the effects
of this violation were serious and on-going anceetiéd all areas of their
lives.

214. Further, referring to the judgmentsBironiowski v. Polanq[GC],
no. 31443/96, § 189, ECHR 2004-V) aHdtten-Czapska v. Polar({iGC],
no. 35014/97, 88 235-237, ECHR 2006-...), the appls said that the
violation of their rights “was neither prompted by isolated incident nor
attributable to the particular turn of events imejt] case, but was rather the
consequence of administrative and regulatory candacthe part of the
authorities towards an identifiable class of citige Accordingly, in their
submission, general measures had to be taken awatlenal level either to
remove any hindrance to the implementation of tghtrof the numerous
persons affected by the situation or to provideegent redress.

215. The Government submitted, with particular ardg to the
psychological and educational damage, that it edladb the complaints
under Article 3 of the Convention and Article 2 Pfotocol No. 1 taken
individually, which had been declared inadmissible the Court in its
decision of 1 March 2005. In their submission, ¢heas therefore no causal
link between any violation of the Convention and #lleged non-pecuniary
damage. They further contended that the sum clalmedtie applicants was
excessive and that any finding of a violation wocdehstitute sufficient just
satisfaction.

216. The Court reiterates, firstly, that by virtoé Article 46 of the
Convention the High Contracting Parties have uadterti to abide by the
final judgments of the Court in any case to whiokytare parties, execution
being supervised by the Committee of Ministergollows, inter alia, that a
judgment in which the Court finds a breach impaseshe respondent State
a legal obligation not just to pay those concermedsums awarded by way
of just satisfaction under Article 41, but alscstdect, subject to supervision
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by the Committee of Ministers, the general andfappropriate, individual
measures to be adopted in their domestic legalrdadeut an end to the
violation found by the Court and to redress sodsrpossible the effects.
However, the respondent State remains free to ehth@smeans by which it
will discharge its legal obligation under Articles 4f the Convention,
provided that such means are compatible with timelosions set out in the
Court's judgmentBroniowskj cited above§ 192; andConka v. Belgium
no. 51564/99, § 89, ECHR 2002-1). The Court notethis connection that
the legislation impugned in the instant case han bbepealed and that the
Committee of Ministers recently made recommendatitm the member
States on the education of Roma/Gypsy childrenurope (see paragraphs
54 and 55 above). Consequently, it does not constdappropriate to
reserve the question.

217. The Court cannot speculate on what the owtcofrthe situation
complained of by the applicants would have beenthay not been placed
in special schools. It is clear, however, that theywe sustained non-
pecuniary damage — in particular as a result of heniliation and
frustration caused by the indirect discriminatidrwhiich they were victims
— for which the finding of a violation of the Comte&on does not afford
sufficient redress. However, the amounts claimedth® applicants are
excessive. Ruling on an equitable basis, the Casdesses the non-
pecuniary damage sustained by each of the ap@ieaEUR 4,000.

B. Costs and expenses

218. The applicants have not amended the initéincthey made before
the Chamber. The costs and expenses do not, therafeclude those
incurred in the proceedings before the Grand Chambe

The Court notes that the total amount claimed énrdguest signed by all
the applicants' representatives was EUR 10,737,pdemg EUR 2,550
(GBP 1,750) for the fees invoiced by Lord LesteHarne Hill, Q.C., and
EUR 8,187 for the costs incurred by Mr D. Strupek the domestic
proceedings and those before the Chamber. Howinehill of costs drawn
up by Lord Lester, enclosed with the claim for jgatisfaction, put his fees
at GBP 11,750 (approximately EUR 17,000), includB®P 1,750 in VAT,
for 45 hours of legal work. The applicants' otherpresentatives,
Mr J. Goldston and the European Centre for RomatRjdhave not sought
the reimbursement of their costs.

219. The Government noted that apart from a detdikt of the legal
services he had provided, Mr Strupek had not subdiany invoice to
prove that the alleged costs and expenses hadtibdan paid to him by the
applicants. They did not comment on the discrepdmstyeen the claim for
just satisfaction as formulated by the applicamd the fee note submitted
by Lord Lester. The Government further pointed thatt only part of the
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application had been declared admissible and aaediio be the subject of
examination by the Court. They therefore submittiedt the applicants
should not be awarded more than a reasonable poftiot exceeding
EUR 3,000) of the costs and expenses claimed.

220. The Court reiterates that legal costs arg oetoverable to the
extent that they relate to the violation that hasrbfound Beyeler v. Italy
(just satisfaction) [GC], no. 33202/96, § 27, 28y\WeD02). In the present
case, this is solely the violation of Article 14 tfe Convention read in
conjunction with Article 2 of Protocol No. 1. Theo@t notes that Lord
Lester has submitted details of his professionad fevhich were invoiced to
the European Centre for Roma Rights. Mr Strupek pesduced a
breakdown of the 172 hours of legal services hdersd at an hourly rate
of EUR 40, to which has to be added VAT at the cdt&£9%.

Having regard to all the relevant factors and téeRa0 § 2 of the Rules
of Court, the Court makes a joint award to all @ipplicants of EUR 10,000
for costs and expenses.

C. Default interest

221. The Court considers it appropriate that tefawt interest should
be based on the marginal lending rate of the Eampgeentral Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT
1. Dismissesunanimously the Government's preliminary objection

2. Holds by thirteen votes to four that there has been @ation of
Article 14 read in conjunction with Article 2 of ProtocobNL,;

3. Holdsby thirteen votes to four

(a) that the respondent State is to pay the agppbc within three

months, the following amounts together with any that may be

chargeable:
(i) to each of the eighteen applicants EUR 4,00r(thousand
euros) in respect of non-pecuniary damage, to bgested into the
currency of the respondent State at the rate agpéoon the date of
payment;
(ii) jointly, to all the applicants, EUR 10,00@(t thousand euros)
in respect of costs and expenses, to be convertedhe currency
of the respondent State at the rate applicable hen date of
payment;
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(b) that from the expiry of the above-mentionede¢h months until

settlement simple interest shall be payable onatheve amounts at a
rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

4. Dismissesunanimously the remainder of the applicants' cléamjust
satisfaction.

Done in English and in French, and delivered aulalip hearing in the
Human Rights Building, Strasbourg, on 13 NovemIt¥72

Michael O'BoYLE Nicolas BRATZA
Deputy Registrar President

In accordance with Article 45 § 2 of the Conventaond Rule 74 8§ 2 of
the Rules of Court, the dissenting opinions of Mipdri¢, Mr Jungwiert,
Mr Borrego Borrego and Mr Sikuta are annexed ts finiigment.

N.B.
M.O'B.
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DISSENTING OPINION OF JUDGE ZUPARNIC

| join entirely in the comprehensive dissentingno@n of Judge Karel
Jungwiert. | wish only to add the following.

As the majority explicitly, and implicitly elsewherin the judgment,
admitted in 88 198 and 205 — the Czech Republibesonly Contracting
State which has in fact tackled the special edaoatitroubles of Roma
children. It then borders on the absurd to find @mech Republic in
violation of anti-discrimination principles. In ahwords, this “violation”
would never have happened had the respondent Spisached the
problem with benign neglect.

No amount of politically charged argumentation dade the obvious
fact that the Court in this case has been brougtat play for ulterior
purposes, which have little to do with the speaducation of Roma
children in the Czech Repubilic.

The future will show what specific purpose thisqa@ent will serve.
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DISSENTING OPINION OF JUDGE JUNGWIERT
(Translation)

1. I strongly disagree with the majority's findimgthe present case of a
violation of Article 14 of the Convention, readdonjunction with Article 2
of Protocol No. 1.

While | am able to agree to an extent with the falation of the relevant
principles under Article 14 in the judgment, | cah@accept the manner in
which the majority have applied those principlegh@ instant case.

2. Before specifying all the matters with whickisagree, | would like
to put this judgment into a more general perspectiv

It represents a new development in the Court's-leageas it set about
evaluating and criticising a country's entire edwrasystem.

However authoritative the precedents cited at papdgs 175 to 181 of
the judgment may be, in practice they have vetlelih common with the
instant case other perhaps than the Roma originechpplicants in most of
the cases (for instance NMachovaandBuckley among others).

3. In my opinion, for the principles to be appliedrrectly requires,
firstly, a sound knowledge of the facts and als¢hef circumstances of the
case, primarily the historical context and the aitan obtaining in other
European countries.

As regards the historical context, the data presemt the judgment
(paragraphs 14 to 16) provides information thainaccurate, inadequate
and of a very general nature.

The facts as presented in the judgment do not petimei slightest
comparison to be made between Roma communitiesinopé with respect,
inter alia, to such matters as demographic evolution or $ewélschool
attendance.

4. | will endeavour to supply some facts and feguto make up for this
lack of information.

| should perhaps begin with the awful truth that,far as the current
territory of the Czech Republic is concerned, we ot talking about an
“attempted” extermination of the Roma by the Ndg&e paragraph 13) but
about their almost total annihilation. Of the ngafl000 Roma who were
living in the country at the start of the war, sedy 600 survivet

The situation is thus very different from that ither countries: the
Czech Roma, almost all of whom were exterminategteweplaced from
1945 onwards by successive waves of new arrivalgheir tens of
thousands, mainly from Slovakia, Hungary and Romahhe vast majority
of this new population were not only illiterate andmpletely uprooted,

! A. Frazer (M. Mikulaskova)The Gypsies (CikaniPrague 2002, p. 275.
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they did not speak the Czech language. The sammotidrue of other
countries on whose territory the Roma have — ingypie — been living for
decades and even centuries and have attained eedefyfamiliarity with
the environment and language.

To complete and close this incursion into the hist and demographic
context, | believe that a further comparison, whelps to explain the scale
and complexity of the problem, would be useful.

An estimation of the numbers of Roma living in e@ért European
countries has given the following minimum and maxmfigures (which of
course remain approximate):

Germany 110,000 — 140,000 for a population of 80,000
France 300,000 — 400,000 for a population of 6000D
Italy 90,000 — 120,000 for a population of 60,000,0
United Kingdom 100,000 — 150,000 for a populatib®®,000,000
Poland 35,000 — 45,000 for a population of 38,000,0
Portugal 40,000 — 50,000 for a population of 10,000
Belgium 25,000 — 35,000 for a population of 10,000,

Czech Republic 200,000 — 250,000 for a populatiatg000,006 2

These figures provide an indication of the scalthefproblem facing the
Czech Republic in the education field.

5. An important question that needs to be askedhat is the position in
Europe and what standards or minimum requiremeaus to be met?

The question of the schooling and education of Rafkdren has for
almost 30 years been the subject of analysis amdhe initiative of the
Council of Europe, proposals by the European Comions and other
institutions.

The judgment contains more than 25 pages (paragraphto 107) of
citations from Council of Europe texts, Communigwl and practice,
UN materials and other sources.

However, the majority of the recommendations, repaand other
documents it cites are relatively vague, largelgotietical and, most
important of all, were publisheafter the period with which the instant case
Is concerned (1996-1999 — see paragraph 19 otidgnjent).

| should therefore like to quote the author merdgbrabove, whose
opinion | agree with. In his bodRoma in Europgel.-P. Liégeois stresses:

1. J.-P. LiégeoisRoma in Europeto be published by Council of Europe Publishing.

2. Nevertheless, in a census taken of the populaif the Czech Republic on 3 March
1991, only 32,903 people claimed to be memberfi®@Roma $tatistical Yearbook of the
Czech Republic 199Prague 1993, p. 142).
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“We must avoid over-use of vague terms (‘emanapatiautonomy’, ‘integration’,
‘inclusion’, etc.) which mask reality, put things abstract terms and have no
functional value ...

... officials often formulate complex questions afemand immediate answers, but
such an approach leads only to empty promises ee-f@rk responses that assuage
the electorate, or the liberal conscience, in trartsterm.”

In this connection, the sole resolution on the ecibjhat is concrete and
accurate — a major founding text of perhaps historalue — is the
Resolution of the Council and the Ministers of Eduation meeting
within the Council of 22 May 1989 on school provisin for gypsy and
traveller children?.

6. Regrettably and to my great surprise, this iafudocument is not
among the sources cited in the Grand Chamber'srijedg

| should therefore like to quote some of the pgssdrom this resolution:

“THE COUNCIL AND THE MINISTERS FOR EDUCATION, MEENG
WITHIN THE COUNCIL,

Considering that the present situation is distighimgeneral, and in particular with
regard to schoolingthat only 30 to 40 % of gypsy or traveller childrenattend
school with any regularity, that half of them havenever been to schoolemphasis
added], that a very small percentage attend secprsthool and beyond, that the
level of educational skills, especially reading amdting, bears little relationship to
the presumed length of schooling, and that théeiicy rate among adults is
frequently over 50 % and in some places 80 % oetnor

Considering that over 500 000 children are invohaeul that this number must
constantly be revised upwards on account of thla pigportion of young people in
gypsy and traveller communities, half of whom ander 16 years of age,

Considering that schooling, in particular by prongl the means of adapting to a
changing environment and achieving personal anfegsmnal autonomy, is a key
factor in the cultural, social and economic futafegypsy and traveller communities,
that parents are aware of this fact and their desir schooling for their children is
increasing,

7. How astonishing! In the twelve countries thatnfed the European
Union in 1989 it is acknowledged that between 280,&nd 300,000
children had never attended school.

It is an inescapable fact that the trend since teshtended to confirm
this diagnosis. There is nothing to suggest an avgament in the situation
in this sphere, especially with the enlargementhefEuropean Union. The
population of the Roma community is estimated (¢ same source) at
400,000 in Slovakia, 600,000 in Hungary, 750,000 Baolgaria and
2,100,000 in Romania. In total, there are more tHaB00,000 Roma

1. Op. cit. (text subject to editorial revision).
2. Official Journal of the European Communitiésl53 of 21/06/1989, pp. 3 and 4.
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children in Europemore than 2,000,000 of whom will, in all probabiliy,
never attend school in their lifetimes

8. | am determined to bring this terrible and &ygconcealed truth out
into the open, as | consider it shameful that suaituation should exist in
Europe in the 21st century. What has caused thArsnaig silence?

9. Statistical data on the former Czechoslovakdicates that in 1960
some 30% of Roma had never attended school. Tdusefihas fallen and
was only 10% in 1970.

A numerical comparison of the Czech Republic datahe number of
children born and the number attending school shset®ol attendance
levels attaining almost 100% twenty years fater

10. Nevertheless, in this sorry state of affas@ne people consider it
necessary to focus criticism on the Czech Repudblie, of the few countries
in Europe where virtually all children, includingoRa children, attend
school.

Further, for the school year 1989-1990 there weB57 teachers for
58,889 pupils and for the school year 1992-1992®8t@&achers for 48,394
pupils’, that is to sapne teacher for every seven pupils.

11. For years, European States have producedtaen strange mix of
achievements and projects which combine successbs failures. The
problem concerns the education systems of manytgesnnot just the
special schoofs

The Czech Republic has chosen to develop a systainwas introduced
back in the 1920s (see paragraph 15 of the judgment to improve it
while providing the following procedural safeguarfis placements in
special schools (paragraphs 20 and 21) :

— parental consent,

— recommendations of the educational psychologyresn

—aright of appeal,

— an opportunity to transfer back to an ordinamynpry school from a
special school.

In a way, the Czech Republic has thereby estallish®e education
system that is inegalitarian. However, this indgaknism has a positive
aim: to get children to attend school in order &wéra chance to succeed
through positive discrimination in favour of a disantaged population.

1. Statistical Yearbook of the Czech Republic 1#93gue 1993, pp. 88 and 302

2. Statistical Yearbook of the Czech Republic 1$93ague 1993, p. 307.

3. In the public debate currently underway in [Emrit has been noted that “40% of pupils
entering the first form do not have a basic edocatit the end of the fourth form, 150,000
young people leave the system without mastering saject (Editorial in the ‘Figaro’,
4 September 2007). The same newspaper related artiate on 7 September 2007 that
“according to the Education Board, 40% of primaciaol pupils — 300,000 children in all
— leave each year with severe failings or in gdéfatulty”.
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Despite this, the majority feel compelled to sastiihis not satisfied that
the difference in treatment between Roma childmesh rron-Roma children
pursued a legitimate aim of adapting the educadigsiem to the needs of
the former and that there existed a reasonableaeship of proportionality
between the means used and the aim pursued (segragain 208 of the
judgment).

No one has conveyed the following opinion betteanthArthur
Schopenhauer, who was the first to express it:

“This peculiar satisfaction in words contributes rmmdhan anything else to the
perpetuation of errors. For, relying on the wordsl ghrases received from his
predecessors, each one confidently passes ovaurglescand problems.:.”

12. | fully accept that while much has been dooehelp certain
categories of pupil acquire a basic knowledge, diteation regarding the
education of Roma children in the Czech Republitaisfrom ideal and
leaves room for improvement.

Nevertheless, a closer examination of the situaianls me to ask but
one question: which country in Europe has done pmréndeed as much,
in this sphere? To require more, to require an idiate and infallible
solution, is to my mind asking too much, perhapsnethe impossible, at
least as far as the relevant period, which begstngdew years after the fall
of the Communist regime, is concerned.

13. | consider it important both in the analysed m all the assessments
and conclusions for a distinction to be drawn betwevhat is desirable and
what one might term realistic, possible or sim@gdible.

This rule should also apply to the sphere of lawegally and in the
instant casan concreto According to the applicants, no measures were
taken to enable Roma children to overcome theiturall and linguistic
disadvantages in the tests (see paragraph 40).

However, this is but another excellent illustratafrtheir lack of realism.
It is, in my view, illusory to think that a situati that has obtained for
decades, even centuries, can be changed from gnie dae next by a few
statutory provisions. Unless the idea is to dispemgh the tests altogether
or to make them an irrelevance.

14. Nor should it be forgotten that every schoatem entails not only
education but also a process of assessment, diffatien, competition and
selection. This fact of life is currently the sutij@f a wide debate on the
reform of the French education system. The Presidénthe French
Republic has in a letter of 4 September 2007 totéaehing professions
introduced the notion of a selection procedureefary to lower and higher
secondary education:

1. A. Schopenhauetrhe World as Will and Representation (Volumethis tranlsation by
EFJ Payne, Dover, New York 1966, p. 145.
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“No one should go into the first form unless he bhswn that he is able to follow
lower secondary-school education. No one shouldrahe fifth form unless he has
demonstrated his ability to follow an upper secopgdzhool education.”

15. 1 find the conclusions reached by the majqsge paragraphs 205 to
210 of the judgment) somewhat contradictory. Theterthat difficulties
exist in the education of Roma children not justhie Czech Republic but
in other European States as well.

To describehe total absence of a school education for half ®@oma
children (see points 6 and 7 above) in a number of Statédifficulties” is
an extraordinary euphemism. To explain this illagi@pproach, the
majority note with satisfaction that, unlike someustries, the Czech
Republic has chosen to tackle the problem (seegpgyh 205 of the
judgment).

The implication is that it is probably preferabledaless risky to do
nothing and to leave things as they are elsewihegher words to make no
effort to confront the problems with which a largection of the Roma
community is faced.

16. In my view, such abstract, theoretical reasgpnrenders the
majority's conclusions wholly unacceptable.
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DISSENTING OPINION OF JUDGE BORREGO BORREGO

(Translation)

1. Iam somewhat saddened by the judgment inrdsept case.

2. In 2002 Judge Bonello said that he foundpdrticularly disturbing
that the Court, in over fifty years of pertinaciguslicial scrutiny, has not,
to date, found one single instance of violatiorihef right [guaranteed by]
... Article 2 or ... Article 3 induced by the raceof the victii (Anguelova
v. Bulgarig judgment of 13 June 2002, no. 38361/97, dissgrdjminion).
While | agree with Judge Bonello's criticism thhe tabsence, five years
ago, of a single case of racial discrimination @nitg the core
Convention rights was disturbing, the judgmenthie present case has now
got the Court off to a flying start. The Grand Chmmhas in this judgment
behaved like a Formula One car, hurtling at higbespinto the new and
difficult terrain of education and, in so doing,shmevitably strayed far
from the line normally followed by the Court.

3. In my opinion, the Second Section's judgmeritofebruary 2006 in
the present case was sound and wise and a goodokexamthe Court's
case-law. Regrettably, I cannot say the same of Ginend Chamber
judgment. (The Chamber judgment is 17 pages ldrggQrand Chamber's,
78 pages, which all goes to show that the lengtha gidgment is no
measure of its sagacity).

I will focus on two points only.

4. The approach:

After noting the concerns of various organisatiabsut the realities of
the Roma's situation, the Chamber statddhe” Court points out, however,
that its role is different from that of the aforemiened bodies and that, like
the Czech Constitutional Court, it is not its tdaskassess the overall social
context. Its sole task in the instant case is tamewme the individual
applications..” (at paragraph 45).

5. Yet the Grand Chamber does the exact oppdsitmntradiction with
the role which all judicial bodies assume, therentidgment is devoted to
assessing the overall social context — from thet fgage (“historical
background”) to the last paragraph, including aewvof the “Council of
Europe sources” (14 pages), “Community law and tp@t (5 pages),
United Nations materials (7 pages) and “other s=mir¢3 pages, which,
curiously, with the exception of the referencehie European Monitoring
Centre, are taken exclusively from the Anglo-Amanicsystem, that is, the
House of Lords and the United States Supreme Cdltrtls, to cite but one
example, the Court states at the start of paragi&gah "The Court notes
that as a result of their turbulent history and stant uprooting the Roma
have become a specific type of disadvantaged anénalble minority. Is it
the Court's role to be doing this?
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6. Following this same line, which to my mind ist one appropriate for
a court, the Grand Chamber stated in paragraph #@9 finding a
discriminatory difference in treatment between Rommad non-Roma
children: “.. since it has been established that the relel@gislation ...
had a disproportionately prejudicial effect on tR®ma community, the
Court considers that the applicants as members haft tcommunity
necessarily suffered the same discriminatory treatmAccordingly, it does
not need to examine their individual cases

7. This, then, is the Court's new role: to becoaesecond ECRI
(European Commission against Racism and Intolejaareg dispense with
an examination of the individual applications, &tample the situation of
applicants nos. 9, 10, 11, 16 and 17, in completdrast to the procedure
followed by the Chamber in paragraphs 49 and 56 ¢fidgment.

8. At the hearing on 17 January 2007 the repratieas (from London
and New York) of the applicant children (from Ostaa confined
themselves in their oral submissions to an accadirthe discrimination
which they say the Roma are subjected to in Europe.

9. None of the applicant children or the pareritthose applicants who
were still minors were present at the hearing. iflkévidual circumstances
of the applicants and their parents were forgot&nce Rule 36 § 4 of the
Rules of Court states that representatives actetwalbof the applicants, |
put a very simple question to the two British anmekican representatives
— had they met the minor applicants and/or theieqa? And had they been
to Ostrava? | did not receive an answer.

10. | still have the same impression: the hearogm of the Grand
Chamber had become an ivory tower, divorced froenlifie and problems
of the minor applicants and their parents, a plakere those in attendance
could display their superiority over the absentees.

11. The Roma parents and the education of thddreh:

On the subject of the children's education, then@iex judgment states:
“[T]he Court notes that it was the parents' respitmlity, as part of their
natural duty to ensure that their children receig@ education.”. (at
paragraph 51). After an analysis of the facts thar@ber went on to hold
that there had been no violation of Article 14,drea conjunction with
Article 2 of Protocol No. 1.

12. | consider the stance taken by the Grand Chamith respect to the
parents of the minor applicants to be extremelypgrapying and, since it
concerned all the Roma parents, one that is qratgkly, unacceptable. It
represents a major deviation from the norm andectdl a sentiment of
superiority that ought to be inconceivable in artcamf human rights and
strikes at the human dignity of the Roma parents.

13. The Grand Chamber begins by calling into qoeghe capacity of
Roma parents to perform their parental duty. Thagioent states: The
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Court is not satisfied that the parents of the Rochddren, who were
members of a disadvantaged community and oftenlypeodiucated, were
capable of weighing up all the aspects of the sibmaand the consequences
of giving their consent(at paragraph 203). Such assertions are unduly
harsh, superfluous and, above all, unwarranted.

14. The Grand Chamber then proceeds to compouwdnegative
appraisal of the Roma parentsTHe Grand Chamber considers that, even
assuming the conditions referred to in paragraphi 2bove were satisfied,
no waiver of the right not to be subjected to raadecrimination can be
accepted, as it would be counter to an importanbliguinterest..”
(paragraph 204).

| find this particularly disquieting. The Grand Qhider asserts thatl
parents of Roma children, “even assuming” themeocapable of giving
informed consent, are unable to choose their @mldrschool. Such a view
can lead to the awful experiences with which we arly too familiar of
children being “abducted” from their parents whée tatter belong to a
particular social group because certain “well-ititemed” people feel
constrained to impose their conception of life dnAn example of the sad
human tradition of fighting racism through racism.

16. How cynical: the parents of the applicant msnare not qualified to
bring up their children, even though they are digalito sign an authority
in favour of British and North American represeivies whom they do not
even know!

17. Clearly, | agree with the dissenting opiniomspressed by my
colleagues, whose views | wholly subscribe to.

18. Any departure by the European Court fromutfigial role will lead
it into a state of confusion and that can only haggative consequences for
Europe. The deviation from the norm implicit ingiadgment is substantial
and the fact that all Roma parents are deemed tonéitiucate their children
IS, iIn my view, insulting. | therefore take my péaalongside the victims of
that insult and declareJ$emcesky Rorh(l am a Czech Roma).
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DISSENTING OPINION OF JUDGE SIKUTA

To my great regret, | cannot share the opiniorhefrhajority, which has
found that in the instant case there has beenlatiap of Article 14 of the
Convention read in conjunction with Article 2 ofoRscol No. 1. | wish to
briefly explain my main reasons for not concurring.

| do agree that, in general terms, the situatiolRofma in Central and
Eastern Europe is very complex, not easy and singpld requires efforts
from all the key players involved, in particularettGovernments. This
situation, however, has developed over hundredsyesdrs and been
influenced by various historical, political, econaemcultural and other
factors. Governments have to play a proactive ilthis process and are
obliged therefore to adopt relevant measures aopkqis, with a view to
reaching a satisfactory situation. The Roma is$wellsl be seen from that
perspective, as a living and continuously evolvssye.

The Court's case-lavelearly establishes that a difference in treatnoént
“persons in otherwise similar situations” does oomstitute discrimination
contrary to Article 14 where it has an objectivel aeasonable justification;
that is, where it can be shown that it pursuestatimate aim” or there is
“a reasonable relationship of proportionality” beem the means employed
and the aim sought to be realised. The validityhef justification must be
assessed by reference to the aim and effects ofntbasures under
consideration, regard being had to the principkeg apply in democratic
societies.

In assessing whether and to what extent differemc&stherwise similar
situations” justify different treatment, the Cobds allowed the Contracting
States a certain margin of appreciatiofhe fact that the Government chose
to fulfil the task of providing all children with oepulsory education
through the establishment of special schools whsg Within the scope of
their margin of appreciation.

The special schools were introduced for childrethveipecial learning
difficulties and special learning needs as a way foffilling the
Government's task of securing to all children adeaducation, which was
fully compulsory. The introduction of special sciloshould be seen as
another step in the above-mentioned process, whlhigeate aim was to
reach a satisfactory, or at least an improved, &tuwal situation. The
introduction of special schooling, though not afeetr solution, should be
seen as positive action on the part of the Stateelp children with special
educational needs to overcome their different le¥greparedness to attend
an ordinary school and to follow the ordinary cocutum.

1. E.g.Willis v. the United Kingdommo. 36042/97, § 48, ECHR 2002-1V
2. Gaygusuz v. Austrjajudgment of 16 September 199Beports of Judgments and
Decisions1996-1V, par. 42
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It can therefore be seen that, in general, theistezk objective and
reasonable justification for treating children @dcin special schools
differently from those placed in ordinary schoals, the basis of objective
results in the psychological tests, administeredqbglified professionals,
who were able to select suitable methods. | doeatrat the treatment of
the children attending ordinary schools on the twa&d and of those
attending special schools on the other was diffefguat, at the same time,
both types of school, ordinary and special, weressible and alsde facto
attended, at the material time, by both categasfeshildren — Roma and
non-Roma.

The only decisive criterion, therefore, for determg which child would
be recommended to which type of school was the omgc of the
psychological test, a test designed by expertdifepgaprofessionals, whose
professionalism none of the parties disputed. Tifferdnce in treatment of
the children attending either type of school (cadynor special) was simply
determined by the different level of intellectuapacity of the children
concerned and by their different level of prepaesgnand readiness to
successfully follow all the requirements imposed thg existing school
system represented by the ordinary schools.

Therefore, isolated statistical evidence, espgcialien from a particular
region of the country, does not by itself enable ¢m conclude that the
placement of the applicants in special schools Was result of racial
prejudice, because, by way of example, specialdshoere attended by
both Roma and, at the same time, non-Roma chil@#atistics are not by
themselves sufficient to disclose a practice whiclld be classified as
discriminatory Hugh Jordan v. the United Kingdomg. 24746/94, § 154)
The fact that ordinary schools were attended by &amildren as well
proves only that there existed other selectioregdatthan race or ethnic
origin. Also, the fact that some of the applicam&se transferred to ordinary
schools proves that the situation was not irretaégsi

It should also be noted that the parents of thédi@n placed in the
special schools agreed to their placement and sdrtteem actually asked
the competent authorities to place their childiggre. Such positive action
on the part of the applicants' parents only seteeshow that they were
sufficiently and adequately informed about the &xise of such schools
and about their role in the schooling system. lehao doubt that, in
general, a professional will be more competentateta decision on the
education of a minor child than its parents. Be #sait may, had there been
any doubt that a decision of the parents to plaee thildren in a special
school was not “in the best interest of the chithié Child Care Department
of the Ostrava Welfare Office, which had the powaed duty to bring such
cases to the Juvenile Court to assess the bestshte the child, could have
intervened. But that was not the case, as neilleeWelfare Office, nor the
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applicants' parents, turned to the Juvenile Counich was competent to
deal with this issue.

Having said all this, | have come to the conclugiuet thedifference in
treatment wadetween children attending ordinary schools onotte hand
and children attending special schools on the ottegrardless of whether
they were of Roma or non-Roma origin. Such diffeesm treatment had an
objective and reasonable justification and pursaedegitimate aim —
providing all children with compulsory education.

However, | have also come to the conclusion ttiere was no
difference in treatmenbetween children attending the same special school,
which children (Roma and non-Roma) are to be cemsd as persons in
otherwise similar situations | found no legal or factual ground in the
instant case for the conclusion that Roma childiending special school
were treated less favourably than non-Roma chilégigending the same
special school. It is not acceptable to concludd tinly Roma children
attending special schools were discriminated agansomparison to non-
Roma children (or all children) attending ordinahools, since these two
groups of children are not “persons in [an] otheensimilar situation”. It is
also not acceptable to conclude this because hypthups” had the same
conditions of access and attended both types afabchon-Roma children
were attending special schools and, at the same froma children were
attending ordinary schools solely on the basishef tesults achieved by
passing the psychological test, which test wassdmme for all children
regardless of their race.

Based on the above, | do not share the opinion ttatapplicants,
because of their membership of the Roma communigre subjected to
discriminatory treatment by their placement in sgleschools.
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ANNE X
LIST OF THE APPLICANTS
Ms D.H. is a Czech national of Roma origin whasviborn in 1989 and
lives in Ostrava-Rvoz;

Ms S.H. is a Czech national of Roma origin whasworn in 1991 and
lives in Ostrava-Hvoz;

Mr L.B. is a Czech national of Roma origin whasaborn in 1985 and
lives in Ostrava-Fifejdy;

Mr M.P. is a Czech national of Roma origin whasvborn in 1991 and
lives in Ostrava-Hvoz;

Mr J.M. is a Czech national of Roma origin whasvborn in 1988 and
lives in Ostrava-Radvanice;

Ms N.P. is a Czech national of Roma origin whasworn in 1989 and
lives in Ostrava;

Ms D.B. is a Czech national of Roma origin whasviborn in 1988 and
lives in Ostrava-Hiamanice;

Ms A.B. is a Czech national of Roma origin whasvborn in 1989 and
lives in Ostrava-Hinanice;

Mr R.S. is a Czech national of Roma origin whasvborn in 1985 and
lives in Ostrava-Kuéicky;

Ms K.R. is a Czech national of Roma origin wies born in 1989 and
lives in Ostrava-Marianské Hory;

Ms Z.V. is a Czech national of Roma origin wiras born in 1990 and
lives in Ostrava-HruSov;

Ms H.K. is a Czech national of Roma origin wiras born in 1990 and
lives in Ostrava-Vitkovice;

Mr P.D. is a Czech national of Roma origin wies born in 1991 and
lives in Ostrava;
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14. Ms M.P. is a Czech national of Roma origin wvas born in 1990 and
lives in Ostrava-Hrusov;

15. Ms D.M. is a Czech national of Roma origin whas born in 1991 and
lives in Ostrava-Hrusov;

16. Ms M.B. is a Czech national of Roma origin whas born in 1991 and
lives in Ostrava 1;

17. Ms K.D. is a Czech national of Roma origin wiras born in 1991 and
lives in Ostrava-Hrusov;

18. Ms V.S. is a Czech national of Roma origin wvas born in 1990 and
lives in Ostrava-Vitkovice.



