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IN THE FEDERAL COURT OF AUSTRALIA
NSW DISTRICT REGISTRY
GENERAL DIVISION NSD 126 of 2009

ON APPEAL FROM A SINGLE JUDGE OF THE FEDERAL COURT OF AUSTRALIA

BETWEEN: DANIEL SNEDDEN
Appellant
AND: REPUBLIC OF CROATIA
Respondent
JUDGES: BENNETT, FLICK AND MCKERRACHER JJ

DATE OF ORDER: 2 SEPTEMBER 2009
WHERE MADE: SYDNEY

THE COURT ORDERS THAT:

1. The appeal be allowed.

2. The appellant is to be released from custody.

3. Order 2 is stayed until 3 pm on Friday 4 Sep&n2®09.
4, The respondent is to pay the appellant’s cdstseoappeal.

5. Liberty is reserved to the parties to apply aoyvorders 2 or 3 upon 24 hours’ notice

in writing.

Note: Settlement and entry of orders is dealt witi®rder 36 of the Federal Court Rules.
The text of orders can be located using eSearche@ourt’s website.






IN THE FEDERAL COURT OF AUSTRALIA
NSW DISTRICT REGISTRY
GENERAL DIVISION NSD 126 of 2009

ON APPEAL FROM A SINGLE JUDGE OF THE FEDERAL COURT OF AUSTRALIA

BETWEEN: DANIEL SNEDDEN
Appellant
AND: REPUBLIC OF CROATIA
Respondent
JUDGES: BENNETT, FLICK AND MCKERRACHER JJ
DATE: 2 SEPTEMBER 2009
PLACE: SYDNEY

REASONS FOR JUDGMENT

THE COURT:

On 17 February 2006 the Attorney-General’'s Depantrnof the Commonwealth of
Australia received a request from the Minister astite of the Republic of Croatia seeking
the extradition of the appellant. That request ¥mabe considered in accordance with the
Extradition Act1988(Cth) (‘the Act’).

The request stated that extradition was soughihiappellant’s prosecution before a
court in the Republic of Croatia in respect of toftences of war crimes against prisoners of
war pursuant to Article 122 of the Basic Penal Cotithe Republic of Croatia and for one
offence of a war crime against the civilian popolatpursuant to Article 120, paragraphs

1 and 2, of the Basic Penal Code.

In summary form, the extradition request recoutitat the appellant was the
commander of aSpecial Purpose Unitf ‘ Serbian paramilitary troogs The request refers
to a number of events whetihné armed aggressor’s Serbian paramilitary troopshe anti-
constitutional entity the “Republic of Krajindtngaged in armed conflict. The appellant is
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said to be a citizen of the former state union efb&a and Montenegro and of Australia.
When a request for extradition is made, the Acchies no legal significance to the fact that
the person sought to be extradited is a citizeAusitralia: Vasiljkovic v The Commonwealth
of Australia(2006) 227 CLR 614 at 619 per Gleeson CJ; at 684642 to 643 per Gummow
and Hayne JJ. See al$aiL v The Central Authoritf2000) 201 CLR 226 at 279 to 280 per
Kirby J, with whom Gleeson CJ, Gaudron, McHugh, Guww and Hayne JJ agreed.

On 12 April 2007 a Magistrate of the Local Couetefmined that the appellant was
eligible for surrender to the Republic of CroatiA.review of the Magistrate’s decision by
this Court is provided for by s 21(1) of the ActReview of the Magistrate’s decision was
sought and on 3 February 2009 a Judge of this Ghsimissed the applicatiosnedden v
Republic of Croatig2009] FCA 30.

The appellant opposes extradition. He maintainefdre the primary judge and on
appeal that there was aextradition objectionsuch that he could not be extradited. Pending

the resolution of the appeal, the appellant remiaircsistody.

Section 21(3) of the Act provides for an appeairfithe judgment of a single judge of
this Court to the Full Court of the Federal Co@n 16 February 2009 a notice of appeal was
filed which seeks to advance three grounds of dppeee fully set forth in that notice but

which may for present purposes be summarised ag:bei

0] a contention that the primary judgapplied the wrong test in making findings on key
areas of evidence as to whether or not the appliegas eligible for surrender to
Croatia .... The particulars provided in respect to this ugrd of appeal make
reference to the manner in whidndings were expressed by the primary judge at
[64], [73], [80] and [82] of his reasons for deoisj

(i) a contention that the primary judgerfed in failing to consider whether evidence that
service for the Croatian forces was treated as &gatiing factor in sentencinggave
rise to substantial grounds for suspecting that #ppellantmay be prejudiced,
and/or detained, and/or punished by reason of Hlultipal beliefs, nationality, or

race, in relation to a portion of his sentefjand
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(i)  a contention that the conclusion of the prijmaudge that no extradition objection was

made outwas against the weight of evidence ...

There emerged during the hearing of the appeahaiderable degree of overlap as between

each of these grounds.

In the event that this Court disagreed with thienpry judge, the Court was invited
itself to review the evidence with a view to formins own conclusion as to whether the
appellant had made out aextradition objection Such a course was complicated by
considerable disagreement between the parties aghab the available evidence actually
established; disagreement as to whether the oras tine appellant had been discharged and
the manner in which that onus operated; and disaggat as to the application of the
statutory language to the facts.

It is nevertheless considered that the appeallghmzuallowed.

THE EXTRADITION PROCESS — AN EXTRADITION OBJECTION

The law of extradition has a long history: Augbkter EP Extradition — Australian
Law and ProceduréThe Law Book Company Limited, 1995) at pp 2 to@n one account,
that history dates back to a treaty providing foe tmutual return of criminals between
Ramses Il, the Pharaoh of Egypt, and King Hatllistif the Hittites in 1280 BC: Nicholls C,
Montgomery C and Knowles JBhe Law of Extradition and Mutual Assistan@ ed,
Oxford University Press, 2007) at [1.05].

Relevantly, part of that history is a recognitminthe desirability of international co-
operation in facilitating the surrender of fugitivéo foreign nations so that they may be
prosecuted. Itn re Arton[1896] 1 QB 108 at 111 Lord Russell CJ observed:

The law of extradition is, without doubt, foundegon the broad principle that it is to the interest
of civilized communities that crimes, acknowledgedbe such, should not go unpunished, and it is
part of the comity of nations that one state shaffdrd to another every assistance towards
bringing persons guilty of such crimes to justice.

The law to be applied in Australia is that now feeth in the Act. A principal object
of the Act is to codify the law relating to the extradition ofrpens from Australia to

extradition countries ... without determining the lgar innocence of the person of an
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offencé s 3(a). For the purposes of the Act, the Rejoubt Croatia is declared to be an
‘extradition countryby reg 4 of theExtradition (Croatia) Regulation2004(Cth).

It is also of relevance to note at the outset thatarrest and extradition of a person
pursuant to the terms of the Act obviously involvdeprivation of the liberty of that person
and, potentially, a serious disruption of his or life. Indeed, it has been said th@jhe law
of this country is very jealous of any infringemehpersonal liberty Re Bolton; Ex parte
Beane(1987) 162 CLR 514 at 523 per Brennan J, and' (b statute affects the liberty of
the subject in a drastic fashion — the consequeace$ar more serious than being charged
with a crime in Australia De Bruyn v Republic of South Afri¢a999) 96 FCR 290 at 295
per Gyles J.

‘Although the extradition of fugitive offenders rsexecutive act, it requires statutory
authority which ‘cannot be exercisetéxcept in accordance with the laws which prescribe
in detail the precautions to be taken to prevenvamantable interference with individual
liberty”’: Vasiljkovic227 CLR at 618 per Gleeson CJ, citiBgown v Lizars(1905) 2 CLR
837 at 852 per Griffith CBee also 227 CLR at 629 to 630. There is thused for what is
said to be strict compliance with the formalitiegjuired by the ActPrabowo v Republic of
Indonesia(1995) 61 FCR 258 at 270 to 271 per HillTdmar v Republic of Hungarjl 999]
FCA 1518 at [62] per Weinberg Cabal v United Mexican States (No (2000) 186 ALR
188 at 240 per French @'Donoghue v Ireland2009] FCA 618 at [68] per Barker J. There
is no room for any presumption in favour of the @keve where the liberty of a subject is
concernedSchlieske v Federal Republic of Germda987) 14 FCR 424 at 432 per Fox,
Wilcox and Burchett JJ.

But this is not to concludéhat every conceivable doubt or possible ambigoitiact
or law, no matter how inconsequential, must be Ikexb against the country seeking
extraditiori: Timar at [64] per Weinberg J. His Honour had there jmesly observed at [63]
that ‘documents emanating from countries with which Alisthas extradition arrangements
will often be drafted in language and style whislvery different from our own, and perhaps

less than perfect from our perspective
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The process of extradition now set forth in the kwolves four stages, summarised
by the Full Court irHarris v Attorney-General of the Commonwed[t894) 52 FCR 386 as
follows:

The Act contemplates four stages in extraditioncpealings as follows: (1) Commencement; (2)
Remand; (3) Determination by a magistrate of eligyb for surrender; (4) Executive
determination that the person is to be surrendénesimmary form, the scheme is as follows: The
commencement of proceedings is by the issue ofgigional warrant under s 12(1) or by the
giving of a notice under s 16(1). Once arresteel prson is required by s 15 to be taken before a
magistrate and remanded in custody or on bail doh period as may be necessary for eligibility
proceedings to be taken under s 19. Where a pésson remand under s 15 and the Attorney-
General has given a notice under s 16(1), provisionade under s 19 for a magistrate to conduct
proceedings to determine whether the person iglifpr surrender. If eligibility is so determined

by the magistrate, provision is made by s 22 ferAktorney-General to decide whether the person
is to be surrendered: (1994) 52 FCR at 389.

The approach to the legislation as contemplatifugir' stages has been endorsed by
Gleeson CJ ivVasiljkovic227 CLR at 628; see also per Gummow and Hayne @35atio 636

and per Kirby J at 657, and by Gummow JDirector of Public Prosecutions (Cth) v
Kainhofer(1995) 185 CLR 528 at 547.

This is but an outline of the law as it is at j@rEs

No matter how serious the allegations may be #énatmade by a country seeking
extradition, every person whose extradition is sugjentitled to a careful application of the
law to the facts.

For the purposes of the present proceeding, aitentay be confined to that stage of
the extradition process when a magistrate is calj@oh to determine whether a person is
‘eligible for surrenderpursuant to s 19(2) of the Act. Section 19(dgvantly provides as
follows:

For the purposes of subsection (1), the persomig eligible for surrender in relation to an

extradition offence for which surrender of the pergs sought by the extradition country if:

@ ..

(b) ..

(¢) ...;and

(d) the person does not satisfy the magistratethtgae are substantial grounds for believing that
there is an extradition objection in relationte bffence.

Section 7 defines what is meant by artfadition objectiohas follows:

Meaning of extradition objection
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For the purposes of this Act, there is an extradittbjection in relation to an extradition offence

for which the surrender of a person is sought bgxdradition country if:

(a) the extradition offence is a political offeringelation to the extradition country;

(b) the surrender of the person, in so far asiippus to be sought for the extradition offence, is
actually sought for the purpose of prosecuting umighing the person on account of his or
her race, religion, nationality or political opini® or for a political offence in relation to the
extradition country;

(c) on surrender to the extradition country in extpof the extradition offence, the person may
be prejudiced at his or her trial, or punishedahed or restricted in his or her personal
liberty, by reason of his or her race, religioationality or political opinions;

(d) ...;or

(e)

Previously, the appellant relied on both s 7(b) éz)d Reliance is now placed solely upon

s 7(c).

SECTION 19(2)(D) — SUBSTANTIAL GROUNDS FOR BELIEVIN G

The first ground of appeal focussed attention ug@nmanner in which the primary

judge expressed his reasons for conclusion.

The appellant’s position was that those reasopssxan incorrect application of the
terms of s 19(2)(d) as it has been interpreted dxjistbns of this Court. The respondent
advanced the contrary proposition but further codéel, in the alternative, that if the primary
judge had not properly applied s 19(2)(d), this €aself should do so. In that regard, the
respondent took issue with the factual conclussmsght to be advanced on behalf of the

appellant.

Section 19(2)(d) makes it clear that the persomtaming that there is arxtradition
objectionl bears the burden of making out that objectionut Bhat burden goes no further
than requiring that there beubstantial grounds for believihghat there is anéxtradition
objectioni: Cabal v United Mexican Stat¢2001) 108 FCR 311 Cabal (2001)’) at 343. The
Full Court there further set forth in some dethi brigins of s 7(c) (and also s 7(b)). The
predecessors of these provisions have also beemime extra-judicially: Aughterson,
Extradition — Australian Law and Procedua¢ pp 111 to 115.

The meaning of the phrassubstantial grounds for believingvas addressed at first
instance by French J i@abal v United Mexican Statéslo 2) (2000) 172 ALR 743 Cabal

(No 2)) as follows:
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In relation to the political objections in s 7(bihda(c) material which demonstrates a real or
substantial risk that the circumstances describethdése paragraphs exist or will exist may be
sufficient to satisfy the conditions in s 19(2)(@he very nature of those objections is such tnat t
evidence relied upon to make them out or to shdvgtauntial grounds for believing that they exist
may be indirect or circumstantial in character: AR at 748.

On appeal, it was not suggested to the Full Cdat this statement of principle disclosed
any error:Cabal (2001) 108 FCR at 346. As also noted by the €olirt, these observations
of French J were expressed in the same way thaidneur had approached the meaning of
the term Substantial grounds for believihgn Hempel v Attorney-General (Ctl()987) 77
ALR 641. There in issue was the comparable phpaseiously employed in s 14 of the
Extradition (Foreign States) Act 1966th). His Honour had there observed:

... What is meant by “substantial” in s 14?

. what constitute dic] “substantial grounds” for the purposes of s 14l wepend upon the
circumstances including the nature of the prejudizesidered. It is ultimately a normative rather
than a purely quantitative question.

The minimum requirement of a substantial grounithég it be non-trivial. | think it goes too far to
say that the term always requires the discernmérd greater than even chance of unfair
discrimination: (1987) 77 ALR at 664 to 665.

The expression also received consideratiorRahardja v Republic of Indonesia
[2000] FCA 1297. The Full Court there noted thbrsission as advanced on behalf of the

appellant as follows (emphasis in original):

[37] Counsel for Mr Rahardja emphasise the natdréhe relevant test: there arsubstantial
groundsfor believing” (para 19(2)(d)) that “the persoraybe prejudiced at his ... trial or punished
... by reason of his ... race” (para 7(c)). Theuingis speculative, because it is concerned with
future and hypothetical events, say counsel. lwiéthe relevant terminology, they submit, “it is
inappropriate to apply an inflexible standard, sashthe balance of probabilities, and a lesser
degree of likelihood is sufficient to establish stsmtial grounds for the extradition objection”.
Counsel submit the minimum requirement is thatsthiestantial ground of belief be “not trivial” or
merely theoretical. Counsel emphasise it is sufitithere be a real chance of prejudice; it does
not matter that the chance may be far less thétyaércent chance.

Their Honours expressed agreement with this fortimraof the test for the establishment of

‘substantial groundsn s 19(2)(d) of the Act as follows (emphasis edyd

[47] We accept the submissions of counsel for {hyimellant as to the test that must be applied in
considering whether there is an extradition obgectin this case. As counsel say, the inquiry
concerns future and hypothetical events. Necegsé#hnigrefore, the Court is required to engage in
a deal of speculationAnd it is sufficient if the person raising the alijen establishes a
substantial or real chance of prejudice; it is mecessary to show a probability of prejudice or
any particular degree of risk of prejudice.
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The primary judge expressly set forth in his reaséor decision the analysis by
French J inrCabal (No 2)as to what constitutesubstantial grounds Thereafter, and at the

outset of his analysis of the grounds of reviewntheing advanced, his Honour said:

[54] The applicant makes several claims in supprthis contention that, contrary to the
Magistrate’s finding, a valid extradition objectierists.

[55] The applicant claims that there is a risk thatwill be prejudiced at any trial of the charges
brought against him if he were extradited to the@udic of Croatia and tried before a Croatian
court. The claim is based upon the involvementhef dpplicant as a prominent Serbian political
and military figure in the conflict with Croatianrces in the disputed territory of the Krajina and
Croatian animosity towards the applicant.

His Honour then proceeded to consider each of thengls being advanced. He expressed his

conclusion as to whether or not there waseattradition objectiohas follows:

[88] The Court has considered the applicant’s evigeand finds that there is no specific evidence
of pre-trial bias against the applicant, nor isr¢ha nexus established between the applicant’s
apprehension and the question of whether he waailgkjudiced at his trial. Further, the evidence
before the Court establishes that the Croatiarciadi is capable of providing a fair trial to the
applicant.

[89] The Court is not satisfied that the evidenstaklishes that there are substantial grounds for
believing that the applicant may be prejudicedisttiial or otherwise prejudiced as provided by
s 7(c) of the Extradition Act.

The summary of the appellant’s claim, it will beten, is expressed in terms af fisk; and

his Honour’s conclusion employs the languagesabstantial grounds

Notwithstanding this expression of the conclusieached, the appellant contends that
the primary judge impermissibly approached the iappbn of the requirement that there be
‘substantial groundsy applying ‘a test of probability rather than possibifityThe findings
of the primary judge to which specific referenceniade in the particulars to this first ground
of appeal — and as expanded upon in the writtelneudf submissions — were expressed as

follows:

[63] The relevant portions of the statement of Merddjordjevic state that she believes that the
applicant will not receive a fair trial and thawbuld be of political benefit to the Croatian state
generally and in particular to their claims concerg the Krajind if the applicant were convicted.

[64] The Court has considered the above evidenbe. Gourt finds that the applicant’s alleged
repute in Serbia resulting from his military anduitable activities does not lead to the conclusion
that the judicial system in the Republic of Croatiauld not provide him with a fair trial. Nor does
the applicant’s belief or the belief of the othdatnesses that he is hated by Croatians and that his
extradition is sought in retaliation for his miliyasuccesses against the Croatians constitute
sufficient grounds to establish that he would maieive a fair trial in that country.
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[73] The terms of the extradition request are galisd in relation to the Serbian forces. Further,
the text of such request was not prepared by tbat@n judiciary. The Court cannot infer that the
terminology used in the extradition request suggésat the applicant would not receive a fair
trial.

[80] Accordingly, any discrepancy between the numifeCroatians and Serbians prosecuted in
the Republic of Croatia is irrelevant in this Céatonsideration of whether the applicant would
suffer prejudice at his trial by virtue of his raeationality or political opinion. The applicant’s
contention does not lead to the conclusion thattweld not be afforded a fair trial in the Republic
of Croatia.

[82] As to the applicant’s claim that over halftbé convictions of Serbians have been found to be

unsound by Croatian appellate courts, the Septe2®@8 OSCE Report establishes that in 2005

the Supreme Court reversed war crimes verdictd# 6f the appeals decided. The report states

that the reasons for such reversals were procedurais, such as failures to properly establish

facts and failures to apply the law to the factise Teport does not suggest that the reversals were

in any way predicated upon a finding of bias agding nationality of those who were convicted.

Such reversals accordingly do not support the ctaiah the applicant would be prejudiced at his

trial before the Croatian judiciary as a resulhf nationality.
Particular emphasis is sought to be placed by ppel@ant upon the repeated manner in
which the primary judge expressed his findingseimis of whether the appellantduld or
‘would not suffer the treatment being advanced. In conttaghese paragraphs stands the
following finding made by his Honour in respectaoubmission made thahé evidence of

witnesses may be corrupted during the investiggtreeess

[71] The Court is not satisfied that the evidenéeMin Bajic establishes that there is a real or
substantial risk that the applicant may be pregdiat any trial by reason of corrupted evidence.
Mr Bajic had given evidence of being offered incesd to give false evidence against the
appellant. That evidence had been contradicted.

The appellant's submission was that the primagggu may have employed the
statutory language of whethesubstantial groundshad been made out — but that, in making
his findings, he was not directing attention to thiee the material before him demonstrated
‘a real or substantial risk that the circumstancesdibedin s 7(c) could or may exist but

impermissibly applied a test gbrobability.

A comparable argument was unsuccessfully advamcddahardja The primary
judge had there describethe specific question for determinaticas being Whether as a
consequence of his ethnicity the applicant woulzeaence prejudice at his trial or have his

punishment increased for ethnic reason€ounsel for the respondent did not dispute the
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manner in which the test was to be formulated,disputed the submission that the primary
judge had misunderstood that test. The positiothi® respondent was that the appearance of
the word twould on two occasions in the judgment of the primargge did not indicate any
misunderstanding. Wilcox, Spender and Dowsetgddea with the respondent as follows:

[49] Notwithstanding the submission of counselftrRahardja, we do not think Tamberlin J was
under a misapprehension as to the test he wasredqta apply. In para 40 of his reasons for
judgment, quoted at para 25 above, his Honour cstite “specific question for determination”;
“are there substantial grounds for believing tihat applicant ..maybe prejudiced or punished or
otherwise adversely differentially treated by remsd his Chinese Ethnicity” (our emphasis). In
the last sentence of that paragraph he again heeddrds tnaybe prejudiced” (our emphasis).
The words “would be treated” are used in the cdntéxmaking the point that there was no
evidence of a practice of treating persons of Gienethnicity differently, at trial, from other
persons. We think his Honour’s comment, in the pgsset out in para 30 above, about Professor
Lindsey'’s evidence should be read in the same Wwaygs a comment about the lack of specificity
in that evidence upon the critical question of ficas at trial.

Those conclusions are obviously confined to theuoirstances of the case there being

advanced but the approach of the Full Court isvegleto the present appeal.

It is the case that, in the reasons of the primadge:

. there is not one or two — but repeated — use ofdime would or the phrasewould
not, and no use of the ternmay, in the immediately surrounding context in which

the impugned findings are expressed; and

. on each occasion upon which the term or the phsagenployed there is no other
contextual comment which would provide any indicatthat the conclusion was but
an assessment as to whether there wasibstantial or real chance of prejudice
that it was hot necessary to show a probability of prejudiceany particular degree
of risk of prejudice

Notwithstanding such factors, no error is disdamiin the manner in which the
primary judge construed and applied the terms18(8)(d). His Honour correctly set forth
the test as set forth by French JGabal (No 2). He thereafter started his analysis as to
whether an extradition objection had been madeusmig the language ofisk’ (at [55]) and
concluded his analysis by reference to the ternsst) (at [89]). On a proper and informed
reading of his Honour’s reasons, no conclusion khba reached other than that his Honour
informed himself by reference to the terms of tkgidlation itself and by reference to
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authority as to how those terms were to be intéeprand proceeded to apply that test to the

facts as he found them.

The first ground of appeal is rejected.
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SECTION 7(c)

It was common ground that s 7(c) invites inquisjt@whether a person may be:
. ‘prejudiced at his or her triglor
. ‘punished, detained or restricted in his or her pea liberty

and whether, in either case, that arises:

. ‘by reason of his or her race, religion, nationaldypolitical opinions.

So construed, the enquiry as to the prospecipdjudice is thus confined to what may

happenat ... trial. Whether a person may otherwise panishedis not so confined.

There was disagreement as to the correct constnuat the terms:

. ‘at ... trial; and
. ‘punished
The appellant contended that axtradition objectiohwas made out because there

was a risk which could not be described as trithat he may be prejudiced at his ... trial

by reason of:

. his profile as a prominent Serbian political anditamy figure;

. the language in which the extradition request wasessed;

. the inability of the judicial system in the Repubbf Croatia to provide him with a
fair trial;

. the prospect that withesses whom he may wish taveaild not be willing to travel to

the Republic of Croatia to give evidence;

. the prospect that evidence to be given may be ptaduduring the investigative

processes; and

. the disparity in the number of prosecutions andvaxions as between Croatians and

Serbians.
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Those same factors were further relied upon in guppf a contention that he would be

‘punished

An additional matter relied upon by the appellamg a matter raised expressly by his
second ground of appeal, was the failure of theag@ry judge to resolve an argument founded
upon evidence that service for the Croatian foisegeated by the Croatian Courts as a
mitigating factor on sentence (‘the mitigating fact It was common ground that
submissions based upon this evidence were advanefnte the primary judge but not
resolved. The appeal proceeded upon the basisitthnas appropriate for this Court as
presently constituted to consider this ground.

This was said to be relevant both to an assertepigice at trial and also to an
asserted punishment, both by reason of the apgsliaolitical opinions or nationality. The
response of the respondent was to put in issuéattteal conclusions to be drawn from the
evidence. First, the respondent contended that sohthe facts were irrelevant to any
inquiry as to what prejudice may be sufferatl ... trial. Secondly, the respondent asserted
that the mitigating factor did not operate such tha appellant would begtnished The
respondent submitted thgiunished connoted a positive act and that the failure pplg a
mitigating factor did not fall within the concepttgunishment.

In putting in issue the factual conclusions to drawn from the evidence, the
respondent not only focussed attention upon whetreeappellant had discharged the onus
imposed upon him by s 19(2)(d), but also focusgeshon upon whether those facts arose
‘by reason of his or her race, religion, nationaldypolitical opinions.

THE APPLICATION OF THE MITIGATING FACTOR

The starting point for the second ground of appes to be found in two reports of a
body described as th@®tganization for Security and Co-operation in Euedg'OSCE’).
The independence of the OSCE was accepted by bethgpellant and the respondent and
both parties sought to rely upon statements founthe two reports, albeit for different

reasons.
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The passage in the first OSCE report relied upgnthe appellant, apparently
published in March 2006, stated:
The eight accused were sentenced to prison temgsng from six to eight years. In setting the
prison sentences, the court cited the role of tbeused in defending Croatia against armed
aggression as a mitigating factor. This type ofigating factor is not applied by the ICTY
[International Criminal Tribunal for the former Yaglavia]. Not only does this politicize the
verdict but it introduces a discrepancy into wamer sentencing largely correlated to national
origin. Thus, the same crime committed by membérhe Croatian armed forces is subject to

lesser punishment than when committed by membetiseoformer ‘Krajina’ or Yugoslav forces.
The prosecution has indicated that it may appeaihagthe sentencing.

A second OSCE report, dated 13 September 2006yarglg contained the following

statement as part of itExecutive Summaly

While diminishing in impact, ethnic origin contiruéo be a factor in determining against whom
and what crimes are prosecuted, with discreparsges in the type of conduct charged and the
severity of sentencing. ... Service in the Croatianyacontinued to be used as a factor to mitigate
punishment.

The report continued:

2. The continuing use of “participation in the hdamel war’ as a mitigating circumstance to
decrease punishment for members of the Croatiaediforces convicted of war crimes remains
of concern. [See Section C.VII.1] The Supreme Cammfirmed the Osijek County Court’s
conviction of one accused in the “Paulin Dvor” calset increased the sentence from 12 to 15
years, indicating that the trial court's applicatiof this mitigating circumstance had not been
properly balanced against aggravating circumstarité#d not, however, deem the application of
this mitigating factor as inappropriagger se In 2006, trial courts continued to apply this
mitigating factor. The ICTY does not apply this ¢ypf mitigating factor and in the Mission’s
view, military service is not an appropriate senteg factor.

It should be noted that any lack of judicial impality in some County Courts may be
answered in part by the undertaking given by therAey-General of the Republic of Croatia
to ask the President of the Supreme Court of thuBle of Croatia to refer any trial of the
appellant to one of the four specially designatedir@y Courts to adjudicate alleged war
crimes. Irrespective of that undertaking, howevke appellant relies on the fact that, in
sentencing, the County Courts apply the mitigataxgor to those who served in the Croatian
army or, as it is called, theHomeland Army The mitigating factor is not available to
persons who served in the Serbian forces.

The Republic of Croatia submits that evidence thatSupreme Court haagproved
this practice is limited to one appeal where theur€dndicated that the mitigating

circumstances had not been properly balanced dgatimsr aggravating circumstances and
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that the Court did not deem the mitigating factobé inappropriatper se The Republic of

Croatia further submits that this does not necégsauggest positive or general approval of
the practice. However, it is also apparent, ansl i@ been contradicted, that the County
Courts of Croatia have taken the Supreme Courtat@ lapproved the practice and that, in
any event, they continue to apply it as a factobeéataken into account in sentencing those

who served in the Homeland Army.

It is worth emphasising that no evidence has laeleluced by the Republic of Croatia
to contradict the inference that such a factorioomes to be selectively applied in sentencing.
Emphasising that the onus is on the appellant tabbsh the extradition objection, the
Republic of Croatia has not led evidence as t@tkeent situation, nor to rebut or qualify the
statements in the OSCE report#. is not, of course, obliged to adduce evidenas, the

Court is then in a position where the only avagaéVidence is that adduced by the appellant.

The Republic of Croatia also submits that, ifsitaccepted that participation in the
‘Homeland Wadr(on the Croatian side) is not an appropriate esgring factor in relation to
offences committed in the course of that war, @ that members of a certain group may
inappropriately receive the benefit of that praetdoes not mean that members of another
group are entitled to it. It submits that the vel& question for the purpose of considering
whether there is an extradition objection is whall wappen at the sentencing of the

appellant and whether his sentence is increase@gdson of nationality or political opinions.

There is no evidence that the appellant's sentevamald be increased because he

fought on the Serbian side.

The appellant accepts that, if the court applissrdence and then declines to apply a
mitigating factor that may be available to anotherson, that does not constitute punishment,
detention or restriction of liberty within the meag of s 7(c) of the Act. He submits,
however, that the evidence is that the courts aftydywarious factors, including aggravating
circumstances and mitigating circumstances, asqgdarte process of deciding the sentence.
This determines the period of deprivation of ligeand the punishment to be applied. He
says that the sentencing process itself involvealancing of factors, so that the failure to

apply the mitigating factor constitutes a positace.
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The available evidence supports the appellanttemsssion that the courts take a
‘holistic approach to sentencing. From the two OSCE repdremerges that the Supreme
Court of Croatia considered that the mitigatingdashould be applied in the imposition of a

sentence.

Moreover, if convicted, the appellant will bdetained and deprived of his liberty for

a period longer than a Croatian counterpart.

This treatment of the appellant thus falls witkiry(c) — subject only to whether it

arises by reason of his or her race, religion, nationaldypolitical opinions.

BY REASON OF

The case advanced by the appellant is that therelifce in treatment upon which he

focuses arisedy reason of his ... nationality or political opingn

The phraseby reason df clearly requires that there be some causal cdiorec
between the matters relied upon and a persamse, religion, nationality or political
opinions. So much was not in dispute. The phrase as used/(c), it may be noted, is
different to that employed in s 7(b) — namelyn ‘account 6f Whether any difference was
intended by the legislature, or whether the diffiéqghraseology in s 7(b) is but a product of
the different matters to which each provision i®died, was not addressed by the parties and
need not be further pursued.

Some guidance as to the manner of interpretingc)s ihay be gleaned from
Applicant A v Minister for Immigration and Ethnidféirs (1997) 190 CLR 225. There in
issue was a claim to refugee status. A refugeedefised in part as being a person haviag
well-founded fear of being persecuted for reasdnsce, religion, nationality, membership

of a particular social group or political opinion Dawson J relevantly observed:

The words “for reasons of” require a causal ne>atsvben actual or perceived membership of the
particular social group and the well-founded febpersecution. It is not sufficient that a person
be a member of a particular social group and atseeta well-founded fear of persecution. The
persecution must be feared because of the pergwerisbership or perceived membership of the
particular social group: 190 CLR at 240.

Similarly, McHugh J also observed:



51

52

53

-17 -

When the definition of refugee is read as a whibls, plain that it is directed to the protectioh o
individuals who have been or who are likely to he victims of intentional discrimination of a
particular kind. The discrimination must constituée form of persecution, and it must be
discrimination that occurs because the person ecoadehas a particular race, religion, nationality,
political opinion or membership of a particular sbgroup. Discrimination — even discrimination
amounting to persecution — that is aimed at a peesoan individual and not for a Convention
reason is not within the Convention definition efugee, no matter how terrible its impact on that
person happens to be: 190 CLR at 257.

The Explanatory Statement provided with Ebdradition (Croatia) Regulation2004
(Cth) emphasises the need for this causal conmectithat Statemerprovides in part as

follows:

Extradition under the Regulations is subject to Wagious safeguards set out in the Act. For
example, extradition would not be permitted whére fugitive was sought for or in connection
with her or his race, religion, nationality or gimal opinions or would be tried, sentenced or
detained for a political or military offence. Indition, the Attorney-General would retain a broad
discretion to refuse an extradition request by Gada any particular case.

The mitigating factor is not based on nationaldy, it also seems to apply to Serbs
who fought in the Homeland Army and does not appl€roatians who fought with the Serb

forces in support of an independent Republic ofjiKaa

The mitigating factor, however, operates by refeeeto political beliefs. The
appellant’s political beliefs concern what he ddms in his Statement aghé self
determination of Serbian people in the Balkans hnse areas where they constitute a
majority’, in particular in the Krajina. Serbs constitutednajority in the Krajina until they
were removed by Croatian military forces in 199%he appellant says thaftlhere are
hardly any Serbs left in the Krajina after 1995 atiey have no influence or role in the
Croatian justice system The appellant’s political belief ighat the Krajina Serbs have a
right to return to their homeland and are entitleal an independent stdte He played a
significant role as a military commander in theitary conflict in the former Yugoslavia that
began at Knin in June 1991, particularly the bdtiteGlina. The extradition request refers in
express terms to the armed conflict in Knbetween the armed forces of the Republic of
Croatia and the armed aggressor's Serbian paraamjittroops of the anti-constitutional
entity the “Republic of Krajina” in which the appellant was a commander. It fakothat

the mitigating factor is applied by reason of aspets political beliefs.



54

55

56

57

58

-18 -

It follows that the appellant has established las&ntial or real chance of prejudice
and has thereby satisfied the onus of demonstréltimigthere is an extradition objection in

relation to the extradition offenc®#&hard;g.

The second ground of appeal is thus made outthlea¢ are substantial grounds for
believing that he may b@unishedor imprisoned and therebgétained or ‘restricted in his
personal liberty and that such treatment arisdsy ‘reason of his ... nationality or political

opinions.

The appeal should thus be allowed.

EVIDENCE AND CONVICTION RATES

It was contended by the appellant that the riskpodjudicé at trial, or the risk of the
appellant beingpunished by reason of his race or political opinions, vedso made out by
reason of available statistics as to rates at wi8ehbians were being prosecuted and

convicted as opposed to their Croatian counterparts

The appellant’s account of those statistics magumemarised by the following table:

Total Croatians Serbians
Number
Charged 1993 40 1953
Tried 586 Range: 3 -9 Range: 577—-
583
Convicted 577 3 574
Tried but 9 0-9 0-9
not convicted
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Another way of expressing the same statistics felaswvs:

Croatians Serbians
Numbers charged 40 1953
Numbers convicted 3 574
Conviction rate 7.5% 29 %

Notwithstanding the care with which the submissiarere advanced on behalf of the
appellant, the conclusions to be drawn from theéstsscs remained elusive. To the extent
that conclusions or inferences remained elusive réispondent contended that the appellant
had not discharged the onus of proof imposed §(8)(d). The respondent also contended
that such discrimination as may be evidenced bgettstatistics did not go that further step
and establish that the differential treatment ardsereason of ... nationality or political
opinions for the purposes of s 7(c).

These submissions of the respondent have morehtvéigttention is focussed only
upon a comparison of the numbers charged and dexyithey have less weight if attention

is focussed upon the comparative conviction rates.

AT TRIAL

The use of the phrasat‘his or her trial in s 7(c) has the potential for ambiguity.

There is, perhaps, ambiguity as to whether thedgghis confined to such prejudice as
a person facing extradition may face during thal tprocess itself. On such a confined
construction of the phrase, prior steps that haenliaken to secure the presence of a person
in the country seeking extradition precede thal srocess and would assume no relevance.
And, upon such a construction, whatever questidnstwmay otherwise arise by reference to
the terms in which an extradition request is exggdswould equally be of no relevance

unless a link to the trial itself or to the judigiawere demonstrated. We note that the
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extradition request was not prepared by the Crnoajfialiciary and does not indicate
prejudgment. The same analysis would apply toirtkestigatory steps whereby evidence
was gathered for the purposes of later being adbldagng the trial process and the decision
to prosecute. Questions which may emerge by rea$dahe potential use of evidence
perhaps improperly obtained may fall within the gg®& at his or her trial. The question
also may arise as to whether the appellate or oweew processes affecting a result secured

at trial came within the expressiaat ‘... trial.

This, in turn, affects the ambit of the evidenekvant to each of these issues in the

present appeal.

Some of these questions, it was submitted, had kesolved by the decision of the
Full Court inRahardja Rahardjawas said to support a confined interpretatiorhefpthrase
‘at ... trial. One issue there addressed was whether a stattdipehe primary judge as to
whether evidence of a particular witness estabdisiwat a personwould be treatedin a
particular manner evidenced a failure to propegpla s 19(2). The Full Court observed
(emphasis in original):
[49] ... We think his Honour’'s comment ... about PrefasLindsey’s evidence should be read in

the same way; it was a comment about the lack efifipity in that evidence upon the critical
guestion of practices at trial ...

[56] However, even if it is true that Indonesiartreuities are more disposed to decide not to
prosecute a non-Chinese Indonesian than a Chingemésian, that fact does not establish there
are substantial grounds for believing that Mr Rdfsamay be prejudicedt his trial or punished
by reason of his race. The question is what witiden at trial or on sentence, not whether persons
of a different race would have a better chancevoiding trial at all.

These passages, the respondent submitted, confieednbit of the phrasat ... trial to the

hearing process itself and the sentencing stagays$uch process.

If questions of interpretation had not been reshby Rahardjg guidance was
nevertheless said to be found in the decision®fQbeens Bench Division of the High Court
of Justice inTravica v The Government of Croaf2004] EWHC 2747 (Admin).

In Travica the statutory phrase in issue had similaritiethvd 7(c). That case
involved an application for a writ of habeas corpusespect to a person whose extradition to
the Republic of Croatia was also sought. One efiskues there to be resolved was whether
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a person who hadlfready been convicted at first instance in hiseate®, and having had his
appeal against that conviction dismissed ... woutgk farejudice in the minds of the local
population who would assume that his guilt had adie been provéd In rejecting the
submission it was held at [32] that (emphasis igioal):

Even if such prejudice were shown, that would nbftgelf begin to demonstrate ... that the
applicant would be prejudiceat his trial without at the very least some specific evideteyond
what is available here, as to the distinct efféctuh local feeling on the local judiciary.

Again, the confined ambit of the phrase ... trial was said by the respondent to be evident.

Notwithstanding the care with which these commgesnbmissions were advanced, in
view of our decision on the consequence of the wayhich the mitigating factor is applied,
it is presently unnecessary for any concluded \ete expressed.

CONCLUSIONS

The appeal should be allowed. Aextradition objectiohhas been made out.

In such circumstances, s 19(10) and s 21 of thieadgume relevance. Section 19(10)

provides as follows:

Where, in the proceedings, the magistrate detesmihat the person is not, in relation to any

extradition offence, eligible for surrender to tleatradition country seeking surrender, the

magistrate shall:

(a) order that the person be released; and

(b) advise the Attorney-General in writing of theder and of the magistrate’s reasons for

determining that the person is not eligible forsnder.

On an application for review of a magistrate’s oyde21 thereafter sets forth the powers of
this Court. The terms of those provisions appeabé¢ self-evident. No submissions,
however, were advanced during the hearing of tipeapas to whether or not an order should
be made for the release of the appellant from dystid the appeal were allowed.
Accordingly we propose to make an order for theellppt’s release but also that this order
be stayed for a limited period of time. This afferan opportunity to the appellant and the
respondent to make such submissions as are coedidppropriate. Given that it has been
established that there is a valektradition objectiohy any further detention of the appellant

would appear to be without lawful authority.

There is no reason why costs should not followethent.
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ORDERS

The orders of the Court are:

1. The appeal be allowed.
2. The appellant is to be released from custody.
3. Order 2 is stayed until 3 pm on Friday 4 Sep&n2a0©09.

4, The respondent is to pay the appellant’s cdstsecappeal.

5. Liberty is reserved to the parties to apply anyvorders 2 or 3 upon 24 hours’ notice

in writing.
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