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[Mpegucnosue

MbITKM NpOJOMKaT NPUMEHATE, HECMOTPS Ha MX NOMHoe 1 6e30roBopoYHoE
3anpeLleHme kak MexayHapoaHbIM NpaBoM, Tak U 6OMbLUMHCTBOM, €CINW HE BCEMM,
HaLMOHanNbHbIMU MPaBOBbIMM cucTeMamu. [Ny6rnmMyYHO OHM OCYXAalTCs, OAHAKO TaMHO
NPUMEHSIOTCA BO MHOMMX CTpaHax mupa. OBbIYHO MbITKN NPUMEHSIIOT Te Xe camble
rocyaapcTBeHHble YMHOBHMKW, KOTOpble OTBEYAloT 3a nogaepxaHue n obecneyeHve
cobntoaeHns 3aKkoHa.

Pewatowwas ponb B 6opbbe C NpUMEHEHEM MbITOK NPUHAANEXNUT CYAbSM U NPOKypopaMm.
Mpexxae BCero, OHU ABMATCH CTEPXKHEBbIMU dUrypamm B Aene noaaepraHns BepxoBeHCTBa
3aKkoHa. Hu4uTto Tak He pasbegaeT NpaBoBble HOPMbI, Kak oduUmManbHOe HecobnoaeHne 3aKoHOB,
1 B 0OCOBEHHOCTUN NPEeCTynHble AesTHUSA CO CTOPOHbI oduumnanbHbiX nuu. Bo-BTopbIX, ecnu
rocyaapcTBo yvacTByeT B 60pbbe ¢ npvMeHeHneM NbiTOK 1 TepNUT B 3To 6opbbe nopaxeHue,
TO 3TO NPMBOAMT K HAPYLLEHUIO €ro MexayHapoaHO-NpaBoBbIX 06s3aTenbCTB. Jlvua,
oTBevalLMe 3a OTNpaBneHne NPaBoCcyams, JOKHbI ObiTb NpeaynpexaeHbl O CBOEN Ponn 1 He
AOIDKHbI CTaBWUTb CBOK CTPaHy B Takoe norioXeHune. B TpeTbux, HECMOTPS Ha TO, 4TO
NCMONHWTENbHAs 1 3akoHodaTenbHas BETBU BNacTy MOryT NoA4aTbCsA UCKYLLEHUIO
NPOUrHOPMPOBATb Kak HOPMbI MpaBa, Tak U MpaBa YenoBeka B OTBET Ha AaBfeHNe CO CTOPOHbI
obLecTBa, HanpaBrneHHOe Ha CHUXEHWNE YPOBHSI OObIYHON MPECTYNHOCTU Y TPaHCHALMOHANbHOro
Teppopuama (B ocobeHHocTu nocre Tpareaun 11 ceHtsiopsa 2001 r.), cyaebHasi BeTBb BNacTtu
pacrnonaraet 60MbLLNMY BO3MOXHOCTAMU ANS NpefoxpaHeHns obliectsa oT nonagaHns B
MNOBYLLKY - OHa MOXeT He NO3BONUTb KpaTKOBPEMEHHOW LienecoobpasHoCTV nepeBecuTb
AOMNrOCPOYHYH UHCTUTYLIMOHHYIO CTabUIbHOCTb M OCHOBHbIE LIEHHOCTM obLecTBa.

Bopbba ¢ nbiTkamu TpebyeT OT cyaern u NPoKypopoB YMEHMS obpaluaTbCs Kak CO LLUTOM,
Tak 1 ¢ MeyoMm npasocyaus. B kadyecTBe WwuTa OHM JOMKHBI UCMOSb30BaTb COOTBETCTBYOLLME
HauMOHanbHbIE N MeXOYHAPOAHbIE rapaHTUW, HanpaBneHHbIe Ha 3aWnUTy Ny, HaXoASALWMNXCS B
pyKax npaBoOXpaHUTENbHLIX OPraHoB, OT NMPUMEHEHUS K HUM MbITOK U MHOTO 3anpeLLeHHOro
nrnoxoro obpalueHns. B kayecTBe yrpoxaroLero meya 4OSKHa BbICTyNaTb OTBETCTBEHHOCTb 3a
HapyLUeHne 3aKoHa BCeXx ML, BUHOBHbIX B MIOXOM O6palleHnn C 3aKToYEeHHbIMU.

B pnaHHOM pykoBoacTBe npuBeaeH 063op 06s3aHHOCTEN Cyaen 1 NPOKypopoB Mo
npeaoTBpaLLEeHMIO U paccnefoBaHuMio CriydaeB NPUMEHEHNS MbITOK U WHbIX BUAOB NIOXOro
obpalleHns, HanpasneHHbIX Ha TO, YTOObI COBEPLUUBLLME TAKOro poda NnocTynku Gbinu
npuBneYeHbl K OTBETCTBEHHOCTW, a NoTepneBLLMe NonyyYnny Bo3melleHre. B pykosoacTee
coaepxaTtcs Takke npakTnyeckue, 6asmpyrowmecs Ha nepeaoBoM onbiTe paboThkl, COBEThI MO
6opbbe ¢ npyMeHeHNEM MbITOK.

XoTAa AaHHOEe PYKOBOACTBO NpeAHa3Ha4YeHo npexae Bcero Ans cyaen u npokypopos, Tem
He MeHee OHO MOXET CIYXWUTb B Ka4eCTBE UCTOYHMKA MHAOPMaLMK ONA afBoKaToB, KOTopble
UrpatoT XM3HEHHO BAXKHYIO POrb B YrONIOBHOM CyA0MPON3BoACTBE. XOPOLIO MHPOPMUPOBAHHbLIN
W YYTKUW IOPUCT UrpaeT BaXKHYIO POfb B Aene NCKOPEHEHUS NbITOK, MO3TOMY AaHHOe
PYyKOBOACTBO HarnpasfeHo Takke Ha oKasaHue NOMOLLM TakuM opucTtam B Aefne UCMOMTHEHUS UX
npodeccnoHanbHbix 0653aHHOCTEN.

[aHHoe pykoBOACTBO crieAyeT paccmaTpuBaTth B Ka4eCcTBe AONOMHEHUS K U3AaHUI0
"MbITKK: PYKOBOACTBO MO cocTaBneHnto coobuieHnin" Kammna XXuddpapa m3 LleHTpa no 3awmrte
npas Yernoseka nNpu JccekckoM yHuepcuTeTe. Kak 1 ynoMmsHyToe pykoBOoACTBO, HACcTOSALWAs
KHUra npegcraenseT cobon pesynbTaTt NPoekTa, NogaepxaHHoOro n (ouHaHCMpPOBaBLLErocs
BputaHckoro MMHUCTEPCTBOM MHOCTPaHHbLIX AeN B paMkax nporpaMmmbl no 6opbbe ¢ nbitkamu,
KoTopas 6bina npuHaTa npasuTensctBoM Benumkobputanmum B 1988 r. B kauecTBe anpekTopa
npoekTa u OT UMeHN JCCEKCKOro yHMBepcuTeTa, ero LieHtpa no 3awmute npas 4ernoBeka u Bcex
TeX, KTO BHEC CBOW BKINaj B OCYLLECTBMNEHMe 3TOro NpoekTa, s npuHoLly 6rnarogapHocTb 3a
OKasaHHYI0 NoaaepxKy.

Mpodeccop cap Hangxen Poonn, Kasanep opaeHa bputaHckon nmnepumn 2-in cteneHmn

LleHTp no 3awmTe npaB yenoBeka, Accekckun yuneepcnuteT, mapT 2003 r.



OCHOBHbIE Y4aCTHUKM

OvpekTop npoekTa: npodeccop cap Hangpxken Poanu, Kasanep opaeHa bputaHckon umnepumn
2-1 cTeneHm

ABTOp 1 uccnegosarternb: KoHop ®onun

AZMUHUCTPaTMBHANA U cekpeTapckas nogaepxka: SHH Cnoyrpoy n Xengn Burem

bnarogapHocTn

Mbl xoTenu 66l no6narogapuTe CReayLWMX NUL, KOTOpbIE 3aTpaTuUn CBOE Bpems U
YCUMNWS Ha BbIMOSIHEHME AAHHOMO MPOEKTa, YATanm YepHOBUKM U HABPOCKN, BbICKa3biBanu
3amMevaHuns 1 NpearioxeHns, a Takke okasbiBanu nHyto Heobxoanmyto nomollb: MexHa Abpaxam,
Knane bongywvH, Oensung beprman, >KaH-Humkonac Bé€s, KOgut ByaHo ge Meckuta, AnH BEpH,
Panbd Mpowwo, Mapam Kymapceamu, EyreHno Aparaé, TuHa ge Kpys, XKan Oépden, Npenem
Hoccert, XeneH Jaddu, Mankom VesaHc, Maycno ®ancapennu, Kamun XXuddap, Dxed
'Mn6epT, Jluca Nopmnu, MNabpuana NoHsanec, Men Oxenmc, Mavikn Kennet, Mapk Kennu, Cam
Kunkena, Dxenmc Jloran, Oebpa JloHr, Ixepemn Makbpang, OaHnens Maxosep, ['per MeiiH,
duroHa MakKen, JlyTty Ote, Npertn O-Xapa, [xoaHa Canubepu, AaH CeligepmaH, XeneH Lo,
AHHa-JleHa CeeHcoH MakKapTu, Yansaep Tennop, Mapk TomncoH n [IxoH BagxaH.

Ham Takke xoTenock 6bl NpyHecTn 6narofapHOCTb CrneayrLwmMM opraHM3aumsam:
MexagyHapogHas AMHUCTMSA, Accoumnaums no NpeaynpeXxaeHnto neitok, KommteT no
oTnpasneHnto npasocyans, BcemupHbin LeHTp npasocyaus B bpasunun, [JosHaHue,
MexayHapoaHas accounauus ropuctoB, MexayHapogHas komuceus topucTtos, MHTepanTc,
O6wecTBo opuctoB, CBoboaa, lNpokypaTypa Can-lNayno, Pegpecc, YnpaeneHne BepxoBHoro
komuccapa OOH no npaBam yenoseka n YnpaeneHue BepxosHoro kommccapa OOH no genam
6e>|<eH|_|,eB. I'IepeqmcneHHble HWXe nuua npucytcreosanun Ha oAHOAHEBHOM CeMUHape,
nposoamBLLEMCA B MI/IHI/ICTepCTBe MHOCTpPaHHbIX en C uenbro O6Cy)K,EI,eHI/IF| npeaBapuTesibHOro
BapuaHTa JaHHOro pykoBoacTea. Mbl 6narogapHbl 3a BHECEHHbBIM UMK BKNag v dnarogapvm
MWHUCTEPCTBO MHOCTPAHHbLIX AN 32 OKa3aHHOE roCTENPUMMCTBO.

YyacTHukn cemunHapa: XXaHn-Hukonac Bés, lNapam Kymapacsamu, EyaxuHno Aparo,
XeneH Oadhdu, Mankonm MeaHc, xed Tvunbept, Jluca Nopmnu, Men xenmc, Mapk Kennu,
xepemun Makbpang, [xoaHa Canubepu, AaH CengepmaH, AHHa-JleHa CeeHcoH MakKapTn,
Yanngep Tennop n Mapk ToOMNCOH.
Hoknagumk Ha cemuHape: Mabpuana NoH3anec.

[aHHbIN NpoekT pmnHaHcMpoBanca MUHMCTEPCTBOM MHOCTPaHHbIX Aen. Mbl Bolpakaem
ocobyto brarogapHocTb Hdeveugy MNipy n Anncgapy Yonkepy us otaena Nonutuku B obnactm
npas Yyenoseka MUHUCTEPCTBA MHOCTPaHHbIX 3a UX NINYHYIO MPUBEPKEHHOCTb U NOAOEPXKKY
npoekTa.
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I'noccapvu7| TEPMNHOB, NCMNOJIb3yeMbIX B JaHHOM pyKOBOACTBE

ApeCT AkT 3afepXXaHu4a nuua no nogo3peHunto B coBepLleHnmn Kakoro-nmbo npaBoHapyLweHna nnm
Nno peLleHnto Kakoro-nMbo opraHa.

BoeHHble npecTynneHus CepbesHble HapyLleHns XKeHeBckux koHBeHUuA 1949 r., coBepLUEHHbIE B X04e
BOOPY>KEHHOIO KOH(IMKTa B OTHOLLEHWUM MWL, MU UMYLLECTBA, OXPaHSIEMbIX 3TUMU
KoHBEHLMSIMMY, a Takke MHble HAPYLUEHWUSI NPaBWIT BEAEHWS BONHbI.

Bo3ameulieHue Mepbl Mo BO3MELLIEHMIO HAHECEHHOTO yLiepba, Hanpumep, NyTem KoOMMeHcaLmn.

BpemeHHble mepbl BpemeHHble Mepbl, KOTOpble MOXET 3anpoCUTb CyAeOHbIN Unn KBas3ucyaebHbIv opraH o
3aBepLUEHNs paCCMOTPEHMSA UM [ena, C Lenblo NpeAoTBpaLLeHs HEBO3MECTUMOTO
yuiepba.

BcTynneHue B cuny (moroBopa) MoMeHT, C KOTOPOro Ha4YMHalT UCNOMHATLCA 065A3aTenbLCTBa NO AOrOBOPY.
BbinonHeHue (0o6s3aTenbcTB) Cnocob BbIMONHEHUS UNK cobnogeHns 0683aTenbCTB, MO0 Mepbl, HanpaBIeHHbIE Ha
OOCTWXEHUE YKa3aHHOrO.
FocypapcTBO-y4acTHUK (goroBopa) focyaapcTBo, KOTOPOE COrnacuoch CBs3aTb cebs JOroBOpPOM.
Ipy6oe HapyweHue npaB YenoBeka OCOOEHHO CEpbE3HOE HapYLLUEHNE NpaB YenoBeka, Takoe Kak MpUMeHEeHMe NbIToK
unu BHecyaebHble KasHu.

Oeknapauus Ocobas chopmanbHas pesontoums, 06bl4HO NpuHMMaemas 'eHepanbHon Accambneen
OOH, koTopas cama no cebe He ABNSETCA LPUANYECKN 06A3aTENbHON, OOHAKO
yCTaHaBNMBaeT onpeaeneHHble CTaHaapThl, KOTopble rocyaapcTea 0bs3ytoTes cobnoaatb.

Oenoprtauus BbiCbinka u3 cTpaHsbl.

OoroBop [lokyMeHT MexayHapoAHOro npaea, KOTOpbI YCTaHaBNMBAET HOPMbI, OPUANYECKM
obsi3aTenbHble AN rocyfapcTs.

[oroBopHbIA opraH OpraH, co3aHHbI B COOTBETCTBUM C JOTOBOPOM.

[OoKkymeHT O6wWwwnit TepMUH Ans 0603HAYEHNST MEXAYHaPOAHbIX NPABOBbLIX OKYMEHTOB, BHE
3aBMCUMMOCTM OT TOFO, SIBMNSOTCS fM OHU topuanyeckn obssatenbHbIMU.

3apgepxaHue JInweHwne yenoseka nuuHon ceoboabl He NO NPUroBopy (4o Npurosopa) cyaa 3a

COBepLLUeHMe NpaBOHapYLUEHUS.
3akntoyeHune ¢ nuLIeHMeM
npaBa nepenucky n obweHua CoaepxaHve nog cTpaxen 6e3 paspelleHns nogaepXxmBaTh Kakne-nmbo KOHTaKTbl C
BHELUHUM MUPOM.

3asBuTtenn Jlvuo, nogatoLee 3asBreHne B COOTBETCTBUM C NPOLieAYpO MoAauv MHAMBUAYaNbHON
Xanob6sl.

3asBneHue lMncemo nnu 3aseneHne B nHoM popmMe ¢ NpocbbOI 0 pacCMOTPEHUM OpraHoM ferna B
COOTBETCTBUM C NPOLEAYPOV NoAauN UHAVMBUAYANbHON Xanoobl.

3asBneHue (0 NbITKax) >Kanoba (noka elle He AokasaHHasA U He ONpPOBeprHyTasi) 0 hakTe NPUMEHEHNS MbITOK.

WupuBmnayanbHas xkanoba >Xanoba, oTHocsALAsACA K KOHKpeTHOMY Habopy aKToB, KacaloLMXCs OTAENbHOro nuua
Unu rpynnbl nuy,.

KBasucynebHas npoueaypa Npouenypa paccMoTpeHus gena opraHoMm, KOTOpbI paccMaTpuBaeT Aena Takum xe
06pasom, kak 1 cyaebHbIi opraH, 04HaKo He MMeeT B CBOEM COCTaBE CyAew U peLleHnst
KOTOPOro camu no cebe He ABNATCA OPUANYECKN 06a3aTENbHBIMU.

KoHTponbHbIN opraH OpraH, co3faHHbI C Lenblo HabnogeHus 3a MeTogamu, C MOMOLLLBbIO KOTOPbIX
rocyapcTBO BbIMOMHSIET CBOM 0653aTeNbLCTBA NO AOrOBOPY.
MaHpar KomneTeHums To Unm MHOW CTPYKTYPbl — AOKYMEHT, KOTOPbI OOBACHSET, YTO MMEET

npaBo AenaTb AaHHasi CTPYKTypa.
MexnpaButenbcTBeHHbIN opraH  OpraH unu opraHu3aumsi, CocTosiLMe 13 NpeacTaBuTeneii NnpaBuTenscTBa Gonee
YeM OHOWN CTpaHbl.

MOHUTOPUHT Mowck 1 nonyyeHne MHOPMaLMK C Lienbio Aoknaja o NpeaMeTe Uin cuTyauuu.

Ha6bnrogeHus 3amevaHus, oLeHka.

HapyweHue (o6s3aTenbcTB) Hecnoco6HOCTb rocyaapctea cobnoaaTte CBoU 06s3aTenbcTBa No MeXAyHapoaHOMY
[OroBopy.

Hapywwurennb Jlnuo, coBepLuMBLLIEE KAKOE-TO NMPOTMBOMNPABHOE AENCTBUE.

HauuoHansHoe npaBo unu

npaBoBasi cuctema BHyTpeHHee npaBo unu npaeoBasi cMCTeMa; NpaBo UM NpaBoBasi CUCTEMA, XapakTepHbIe
ANs KOHKPETHOW CTPaHbI.

O6GLecTBEHHOCTb YacTHble nuua unu rpynnsl, 4ENCTBYIOLLME HE3aBUCMMO OT BRacTei.

OroBopka Bo Bpemsa cornacusi cesizaaTb cebsl TeM UK MHbIM JOrOBOPOM rOCyAapCTBO MOXET caenath

OroBOpPKY: 3adABlieHne, HanpaBrneHHoe Ha U3MeHeHne TeM U NHbIM 06p830M ero
06s13aTenbLCTB No AaHHOMY OOroBoOpy.
OcBoGoOXAeHue OT Haka3aHuA Bo3MoXHOCTb U3bexaTb HakasaHUsl 3a He3aKOHHOE UMK HexenaTenbHoe nosegeHue.
OTBETCTBEHHOCTb rocygapcrtea OTBETCTBEHHOCTb rocygapcrtBa B paMKax MexgyHapoaHoro npaea.

MNepepaya (3asBNeHus) Mepecbinka 3asBneHns, Hanprumep, B HEKOTOPOEe roCyAapCTeoO.
MNopaua xano6bi PervcTpauus xanobsbil.
NoaTeepxaeHue [okazaTenbCTBo, KOTOPOE NOAAEPXKMBAET MW NOATBEPXKAAET CrpaBeannBoCTb

3adaBNeHna.



I'IpeCTynneHml npoTuB 4enoBe4YHOCTU pr6b|e HapyLlweHna, Takne Kak nblTkn, CoBepLUeHHble B Xoae mactabHoro

Unn cncTtemMaTndeckoro HanageHua Ha rpaxaaHckoe HaceneHue, BHe 3aBUCUMOCTU OT
TOro, OCyLLEeCTBNIANIUCD 1IN OHW B XO4€ BOOPYXEHHOro KOHprmKTa.

I'IpMHy.qwreanoe BbIMNOJIHEHNE

(o6sa3aTenbcTB)
MpoueccyanbHble HOPMbI

MpoweHune

PaspelweHune
Patudukaums

Pesonwouusa

PekomeHpauusa
CaHkuus

Ceodka Amicus curiae

CoobuweHue

CrtaTbsa Aorosopa
CyneGHbIN cnop (Tsx6a)
Cynonpou3BoacTBO
CyuecTtBO Aena

Y6exuile

YronoBHoe o6BUHeHUe

MpupaHue gencreeHHoCTH 06si3aTenbCTBaM; obecneveHre nx cobnoaeHus.
Mogpo6Hble npaBuna, KOTopble 3apaHee NpUHUMaeT cyaebHbIi unu KBasucyaebHbIn
opraH, ycTaHaBnmBasi TeM caMbiM cnocob paccMoTpeHus aen.
3anpoc Ha coBepLUeHne OeNCTBUSA, HAaNpuMmep, 3anpoc Ha paccrnefoBaHne HEKOTOPOro
obcTosTeNnbLCTRA.

Pa3spelueHne.

Mpoueaypa, ¢ NOMOLLbI KOTOPOW rOCYAapCTBO COrnallaeTcs cBa3aTh cebsa TeM U UHBbIM
[OroOBOPOM.

OdmupmanbHoe peLleHe MexayHapoAHOro opraHa, 4acTo NpuHMMaemoe nyTeM
rorniocoBaHusi. O6bIYHO 3TO pekoMeHAaLUs, KOTOpasi MO3TOMY He SIBMSIETCS OPUANYECKM
ob6s13aTenbLHON.

lNpeanaraembin NOPAAOK AeNCTBUA. Pekomeraaumnm He ABnaTCA opUaNYECKU
oba3aTenbHbIMU.

Haka3zaHwe, KoTopoe HanaraeTcsi 3a HecobniofeHne rocyapCTBOM CBOMX MPaBOBbIX
06s13aTenbCTB.

Monaya He yyacTBYIOLUM B ieNe NULOM CBOAKM MaTepuaros, MMELLUX LIeNbo
nHdopMUpoBaHWe cyaebHOro opraHa o KOHKPETHbIX BOMPOCaXx, CBA3aHHbIX C
Npon3BOACTBOM MO Aeny.

[McbMo mnu nHoro poga AOKYMEHT, NnepeaatoLmn MHopMaLmio B MEXAYHapOAHbIA OpraH.
3T10T TepMuKH YacTo ucnonbayetcs B OOH ans ob6o3HaveHust obpalleHnin B pamkax
npoueaypbl Nogayn MHAMBUAYyanbHoM xanobel. Jlnuo, coctaBmBLlee coobLieHne, YacTo
Ha3bIBalOT aBTOPOM COOOLLEHUS.

TepMuH, Ucnonb3yeMblil ANs ykasaHusi Ha oTAenbHble pasgensl AoroBopa.

Mpouecc npeacraBneHust Aena Ha pacCMOTpeHUE cyaa 1 BeaeHust cyaebHoro gena.
PasbuparenbctBo nepea nuuom cyaebHoro opraHa.

Crtagvs npoueaypbl pacCMOTPEHUS UHAUBUAYaNbHON xanobbl, BO BpeMsi KOTOPOWA
cynebHbIn nu kBasucyaebHbIN opraH aHanusnpyeT dakTbl JaHHOro Aena 1 peluaer,
MMEIO NN MECTO HapyLUeHue.

Y6exuLie ncnpalumBaeTcs oTAeNbHbIMU NMuaMu, KOTopble 00bIYHO HEe XOTAT

BO3BpaLLaTbCsl B CBOKO COBCTBEHHYIO CTpaHy, e OHW noaseprarTcsi pucky. Ecnv
y6exuLLe npegocTaBnsieTcs, TO 3TO 03HAYaET NPaBo OCTaTbCH B CTpaHe, kKoTopasi He
ABNAETCS UX COOCTBEHHON CTpaHOW. YoexuLle MoXeT ObiTb BPEMEHHbLIM U MOCTOSIHHBLIM.
OduumansHoe n3BeLLeHre nnLa KOMNETEHTHBIM OPraHOM O TOM, YTO OHO COBEPLUMIIO
YrornoBHOE MpecTynreHue.

YcTaHoBneHue u oueHKa ¢akToB poBeaeHne paccrnefoBaHus € Lenblo 06HapyXeHus gakToB.

YacTtuyHasa otmeHa

C uernbio BpeMeHHOW NPUOCTAHOBKN UMW OrpaHUYeHus.

HOpuaunyeckn obs3aTenbHbIn  Ecnuv 4To-TO ABNAETCA topuanyeckm obssatenbHbIM A58 rocy4apcTBa, TO 3TO O3HaYaeT,

YTO AaHHOEe rocygapcrteo 06513aHO fencTBoBaTb B COOTBETCTBMU C 3TUM MONOXEHMEM, B
NPOTUBHOM Clly4ae MOoryt MMeTb MeCTO NnpaBOBble NOCneacTBUA.

HOpucaukuma (rocygapcrtea) Obnactb nnu nuua, Ha KoTopble pacnpocTpaHAeTCs BNacTb rocy4apcTBea.
HOpucavkumns (cyae6Horo opraHa) Bonpochkl, nonapatowime B pamku opucamkumm cyaebHoro unm ksasuncynebHoro

opraHa, - 3TO UMEeHHO Te BOMNMPOChl, KOTOPblEe OH UMEET NpaBo paccMaTpuBaTh.



BBeneHune

[lnsa koro npeagHa3Ha4eHo 3T1o pyKOBO,EI,CTBO?
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[aHHOoe pykoBOACTBO nNpeacTaBnseT cobon NHOPMAaLMOHHBIN Pecypc Ansi Cyaen u
NPOKYpPOPOB BCEX CTPaH Mupa. PykoBoACTBO NpM3BaHO OKa3aTb MOMOLLb B
npeaoTBpaLLeHn 1 paccrnegoBaHmm criydaeB npuMeHeHmns nbitok. OHo BasnpyeTcs Ha
MeXOyHapOAHbIX CTaHAapTax U COAEPXUT NPUMeEpPbI NepeaoBbIX METOAOB paboThl, a
Takke COBETbI, KOTOPbIE MOTYT ObiTb MPMMEHMMbI B NI0OON NpaBoBow cucteme. MNMpu Bcem
pa3Hoobpa3un nNpaBoBbIX U CyAebHbIX CUCTEM, HOPM JOKa3aTenbHOro npaea 1 npaswun
CyOonpounsBoacTBa, CyLECTBYOLWMX B PasfNYHbIX CTpaHax, HEBO3MOXHO co3aaTb
NoApOBHbIN OPUANYECKMI CNPABOYHUK YHUBEPCArbHOIO NpumMeHeHus. [JaHHoe
PYyKOBOACTBO NpecneayeT UHYIO Lefb - OHO COAEMKUT MPaKTU4ECKNEe OPUEHTUPLI ANS
cyaew 1 NpoKypopoB, PELUEHUs KOTOPbIX BO MHOMMX Ciy4asx MOryT okasaTb
HernocpeaCcTBEHHOE BO3AENCTBUE HA NpeaoTBpaLleHne NbITOK U NHbIX BUAOB MI10XOro
obpalleHus.

MexxayHapoaHOe NpaBo NOMHOCTLIO 3anpeLlaeT NPUMEHEHME NbITOK, KOTOPbIE HE MOTYT
ObITb OnpaeAaHbl HU NpY Kaknx obctosTenbcTBax. OpraHmdauus O6beanHeHHbIX Hauui
(OOH) 3akneriMmna NbITKM Kak A4esHWS, MpOoTMBOpeYaLLme LensiM ee Yctasa u
HapyLlatoLle npaBa YenoBeka 1 OCHOBHblE CBOOOAbI, MPOBO3rnalleHHble BO BceobLuen
Aeknapaumm npae Yyenoseka. [bITKM Takke 3anpeLleHbl HauuoHanbHbIM NpaBoM
OonbLUMHCTBA CTpaH Mupa. [laxke ecnu B HaUMOHarnbHOe YronoBHOE NpaBo He
3anpeLlaeT MNbiTKM cneumnanbHo, To 0ObIYHO B HEM UMEKTCS ApYrne HOPMbI, Ha
OCHOBaHWUM KOTOPbIX BUHOBHbIE B MPUMEHEHUN MbITOK MOTYT ObITb NPUBIEYEHbI K
oTBeTCcTBEHHOCTU. OfHaKO, NbITKM 1 NIoxoe obpalleHne no —nNpexHemMy LUMPOKO
pacnpocTpaHeHbl N0 BCEMY MUPY.

MpepoTBpaLLeHne NbITOK U UHBIX BUOOB NIOX0ro obpalleHns SBnsieTcs Npexae Bcero
aKTOM nonmuTMyeckon nnu npodeccrmoHansHon Bonn. OTBETCTBEHHOCTL 3a 6opbOyY C
3TMMM SBMIEHUSIMU pacnpOCTpaHsieTCs Ha BCE BriacTHble CTPYKTypbl o6uecTtBa. OgHako,
CyObM 1 MPOKYpPOPbI, C Y4ETOM UX PONN B Aere NoAAepKaHns NpyHLUNaG BEPXOBEHCTBA
3aKOHa, HecyT 0CcobyHo OTBETCTBEHHOCTb 3a NMpeceveHne MbITOK 1 NIIOXOro obpalleHns
nyTem ObICTPOro n adhPEKTMBHOIO paccnefoBaHns Takux Criyyaes, YyrofloBHOrO
npecnegoBaHWs N Haka3aHWsi BUHOBHbIX, @ TaK Xe NpedoCcTaBrneHns BO3MeLLeHNS
notepneswwmnM. lNMpegoTBpalLeHne NbITOK U paccrnefoBaHue 3asiBNEHUN O NPYMEHEHUN
MbITOK CTABUT onpeaeneHHble Npobnembl nepes cyabsamMun 1 NPOKYpopamm, NOCKOMbKY
Takoro poga nNpectynfeHnst 06bIYHO COBEPLLAOTCS rocyaapCTBEHHbIMU OOMKHOCTHBIMMU
nuuamu, KoTopble JOSMKHbI CTOATb Ha CTpaxke 3akoHa. [MoaTomy pasbupaTtbcs ¢ Takoro
poga npecTtynneHnammn TpygHee. TeM He MeHee, YCTaHOBMEHHbIA 3aKOHOM A0 CyAbM U
NpoKypopa - A0OMTbLCS TOro, YTOObI YeCcTb UX NPOdECCUN 1 OCYLLECTBMSEMOrO MMM
npaBocyausl He ObINM CKOMNPOMETUPOBaHbI TEPNIMMOCTLIO K MbITKaM UM UHBIM BUAAM
nnoxoro obpatleHus.

BaxHo, 4TOOLI BCE CTOSALLME Yy Bnactui nuua, n B 0CoBEHHOCTH Te, KTO OTBEYAET 3a

cobntofieHre 3aKOHHOCTU M OTNpaBrieHne NPaBoCcyausl, He TONbKO NMPUHUMAI BO BHYMaHWe
KOHKPETHbIe rapaHTUW, NPYBEAEHHbIE B JAaHHOM PYKOBOACTBE, HO U NyBMYHO ocyxaanm
npUMeHeHve NbIToK Bo BceX Buaax. OHM AOMMKHbI AaTb MOHATh, YTO NULA NPUMEHSIIoWne
MbITKMA U Te, KTO BO3rMaBnsAn Mecta codepXaHus Nof CTpaxkein Bo BPeMs COBEPLLIEHMS TaknX
aKToB, BydyT HECTW NepCcoHarnbHy0 OTBETCTBEHHOCTb 3a Takue NpecTynneHus.

MbITKM 1 MHbIE BUAbI M0OXOro 06pau.|,eva MOryT NPOUCXOoOUTb NMPaKTU4YEeCKN B no6om

mecTe. OgHaKo HamborbLIEMY PUCKY Moau NoABEpraoTcs Npu 3agepXkaHuu,
npeaBapuUTenbHOM 3aKnioveHun unu aonpoce. Camblit 60MbLLON PUCK CBSA3aH C NepBOM
chasoii apecTta Unu 3agepkaHuns - 4o TOro, Kak 3aaepKaHHbIN Nofy4nT OCTYN K agBoKaTy
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unu cyay. OcobeHHO ya3BMMbIMU OKa3bIBAKOTCA nnLa, coaepxalinecs B 3aKnioHeHun ¢
nvweHvem npasa nepenunckn 1 obLeHns (OHM OKa3biBalOTCH OTPE3aHHbIMU OT BHELLUHETO
Mupa).

Cyabm 1 NPOKypOpbl A0MKHBI rapaHTUPOBaTh, YTO NPY UCMONMHEHUM CBOUX oULIMaNbHBIX
06513aHHOCTEN OHM He CNocoGCTBYIOT, Byab TO HenpeAHaMepeHHO, NMPUMEHEHNIO MbITOK. B
HeKOTOPbIX MPaBOBLIX CUCTEMAX NPOKYPOPbl MOTYT GbiTb HENOCPEACTBEHHBLIMM YYaCTHUKaMM
[AOMpOCOB, B X0[€e KOTOPbIX MCMOSb3YTCS NPUHYAUTENbHbIE Mepbl NOMy4YeHWsl MPU3HAHUS
nnm Heo6xoaMMoW MHGOPMaLMK. B MHBIX CUTyaLUsiX MPOKypopbl B XO4e BeAeHus aena
MOTyT nonaraTbCsi Ha MHOPMaLIMIO UM NPUSHAHWS, HE YOEAMBLUUCE B TOM, YTO AMNs UX
nonyyYeHusi He GbINK NCMONb30BaHbI NPUHYOUTENBHbIE MEpHbI.

B HeKkoTOpbIX cny4vasx cyabW 1 NPoKypopbl He obecneynBatoT cobnogeHne 3akoHOB U
npouenyp, NpeaHasHadeHHbIX Ans 3aWmTbl 3agepXaHHbIX M NPpeaoTBpaLLEHUS MbITOK U MHbIX
BNOOB Mroxoro obpatenns. OHm MoryT He obecneunTtb, YTOObI 3agepKaHHbIA caenan ceoe
3adBrieHne nnn npu3HaHne B X NnpucyTCcTBun; He 06paTVITb BHMMaHME Ha NPU3HaKu
(bVI3I/I‘-IeCKOFO nnn ncnxmyeckoro HegomoraHna npeacrasuwlero nepeg HAMM apeCTtoBaHHOr O,
BO3BpPaTUTb 3a4epXaHHOro B BeeHne Toro opraHa npasonopsanka, raoe eCtb OCHOBaHUA
nonaraTb, YTO OH OyAeT cTpagaTb OT Nyoxoro obpalleHns; He oTpearnpoBaTth Ha NPU3HaKK
naoxoro obpalleHns ¢ 3agepxaHHbIM B OTCYTCTBUM O0hULIManbHON Kanoobl; HE NPUHATL
BCepbes xanoby Ha nnoxoe obpalleHne; He paccrnenoBaTh Takoro poaa »anoby ¢ uenbto
NpuBReYeHNs HapyLUMTenen K OTBETCTBEHHOCTU; HE NCMOSb30BaTh CBO BMACTb AN
npoBedeHns TWaTenbHOW MHCNEKLUN MECT CoaepKaHus nog, CTpaxen.

B npoT1BONONOXHOCTL 3TOMY CyAbW M MPOKYPOPLI MOTYT MCNOMb30BaTh AAHHYIO UM
BMNacTb AN NPeAoTBPAaLLEHNs NbITOK U paccrefoBaHns cnyvaes nx npyuMeHeHus. OHM moryT
notpebosaTb, 4TOOLI NOAO3pEBaEMbIV NpeacTan nepea HAMKU Npu NEPBOW Xe BO3MOXHOCTMU,
n ybeantbcsa B TOM, Y4TO C HUM OBpaLLaloTcs A0MMKHbIM obpa3om. B pamkax
npegocTaBneHHon UM cBobodbl 4ENCTBMI OHM MOTYT OLEeHUBaTb A4ONYCTUMOCTb
[0Ka3aTenbCTB C y4eTOM Xanob Ha NpyMeHeHWe NbITOK, C TeM, YTOObl OTOUTL Y COTPYAHWNKOB
NPaBOOXPaHUTENbHBLIX OPraHOB M PYKOBOACTBA MECT COAEPXaHUSA Nof CTPaXKen OXoTy
NPUMEHATb UMK pa3peLuaTb APYrMM NPUMEHEHME MbITOK U MHbIX BUAOB NIOX0Oro obpalleHuns.
OHun MoryT Takke obpallaTte Hagnexaiiee BHUMaHMe Ha NPU3Hakun, CBUAETENbCTBYOWME O
TOM, YTO UX COBCTBEHHBIN Cya unu TpubyHan He COOTBETCTBYET HaMBbICLLIMM CTaH4apTaMm B
Aere npeaoTBpaLleHns NbITOK U paccneaoBaHus Criydaes UX MPUMEHEHMS.

B To Bpems kak MexayHapoOHOoe NpaBo ycTaHaBNMBaeT HeoBXoaNMbIA MUHUMYM
TpeGoBaHUIA, OMbIT PasHbIX CTPaH, Tak e MOXeT UCTONb30BaTLCA Npu paspaboTke
HaUMOHarnbHbIX CTaH4APTOB NpeaoTBpaLleHns nbiTok. Coaepxalumincst B 4aHHOM
PYKOBOACTBE aHarnmn3 KOHKPETHbIX MPUMEpPOoB, SBISIOLLMXCS NULLb HeGOMbLIOWM BIGOPKOW
M3 NPaKTUKM pasHbIX CTpaH, MPU3BaH NnokasaTb, KakuM 0B6pasom Cyabu 1 NPOKYpPopsl
[OOMKHbI GOPOTLCA C NPUMEHEHNEM MbITOK B pamMKax CBOE HaLMoHanbHON I0PUCANKLNAN.



Kak nonb3oBaTbCs AaHHbIM pyKOBO,EI,CTBOM?
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0.10  Bo BTOpOW rnaBe AaHHOIO PyKOBOACTBa NPUBEAEHO KpaTkoe
onuncaHue 3anpeTa NbiTOK B MeXayHapogHOM npaBe 1 0bsi3aHHOCTEN,
BbITEKaoLLMX 13 3TOro 3anpeTa. B Hel Takxke ykasaHbl HEKOTOpPbIE
CYLLIECTBYIOLLME KOHTPOMbHbIE MEXAYHAaPOA4HbIE MeXxaHn3Mbl. Bo BTopon
rrnaBe NpvBeOeHbl rapaHTUM 3aLlMTbl NAL, NIMLLIEHHbLIX cBObOAbI OT
NPUMEHEHNS K HUM NbITOK UMW UHBIX BUAOB NIOX0ro obpatlueHus. B nx
UYMCIO BXOAAT CTaHOAPTbl PerMoHasnbHble U YHUBEPCAsbHbIE,
YCTaHOBIEHHbIE MEXAYHaPOL4HbIMM LOrOBOPaAMM N MHLIMU
OOKymeHTamu. BmecTe ¢ npeueneHTHbIM NpaBoM 1 oT4ETaMu
MEXAYHAPOAHbIX KOHTPOMbHBIX CTPYKTYP, 3TU AOKYMEHTbI 06pasyeT
BaXHbIA UCTOYHUK NpaBa, KOTOPbIN MOXeT BbITb UCMONbL30BaH B paboTe
CyObW 1 MPOKypopa Ha HauMOHAaNbHOM YPOBHE.

TpeTbsa rmaBa NocBsLLEeHa ONMCaHWI0 PONN Cyaern 1 NPoKypopoB B obecneyeHun
peanu3auny 3TUX CTaH4apTOB Ha npakTuke. Cioga OTHOCATCS NepeyHn rapaHTui Ansa nuu,
n1WeHHbIX cBo60AbI, N peKoMeHAaLun o MpoBeAeHN NPOBEPOK MECT coaepXKaHus nog
cTpaxeWn. 34ech e paccMaTpMBaeTCs posib CyAen 1 NPOKYPOPOB B CUTYaLnw,
yKasblBatoLLel Ha BO3MOXHOCTb MONyYeHUs AoKa3aTenbCTB NO YroNnoBHOMY Aeny nyTem
NMPUMEHEHMSA MbITOK UMW UHBIX BUAOB MoXoro obpatleHus. Takke KpaTko 3aTparvsaeTcs
BOMNpoc 06 06593aHHOCTM 3aLUMLLATh SIMLO OT Yrpo3bl MPYUMEHEHUS K HEMY MbITOK B APYTUX
CTpaHax - B KOHTEKCTE NPOU3BOACTBA NO Aeny O AenopTauun unm akcTpaguuumn, nudo o
npegocTasneHun ybexuia.

0.12 B 4yeTBepTO rNaee nokasaHo, Kak nNuua, OTBETCTBEHHbIE 3a
paccnefoBaHue criydaeB NpUMeEHeHUs NbITOK, JOMKHbI pearnpoBaTth Ha
COOTBETCTBYIOLLME 3aABMNEHUSA U COOUPaTb AoKa3aTenbCTBa NpUMEHeHUs
nbiToK. PaccmaTtpmBaeTcs BOMpPOC O TOM, KTO MMEHHO AOIMKEH
NPOBOAMTbL TAKOro poda paccreaoBaHue, 1 obLme NPUHLMNLI ero
npoBefeHus. B aTon rmaBse npmBeaeHbl pekoMeHAauumn no onpocy
NnoTepneBLUMX, CBUAETENEN 1 NOO03PEBAEMbIX, a TaKkKe Mo 3aluTe
CcBMAETEnNen B npoLlecce paccrnenoBaHus n cyaedHoro pasbuparenscrea
no Aeny o NPUMEHEHNN MbITOK.

B naTton rmaee paccmMmaTpmnBardTCA BOMPOCHI YrofiloBHOro npecrnenoBaHna Tex, KTo
npunyacTeH K NpUMEeHEeHUI0 NbITOK NN UHbIX BUOOB NI10X0ro o6pau.|,eH|/|ﬂ. O6cy>K,qar0Tc;|
BOMpPOCHI POpVI,D,I/I‘-IeCKOﬁ KBaJ'II/ICbVIKaLI,I/IM NbITKA N UHbIX HpeCTyﬂﬂeHMIZ, CBA3aHHbIX C
NNOXUm 06paLLl,6Hl/IeM, KaTteropumum nuu, nognexawmx otBeTCTBeHHOCTU 3a TaKoro poaa
npecTtynieHnd, cnocobbl UX BbISIBIEHMS U YronioBHOIoO npecnenoBaHuA. KpaTKO
060y>|<,u,ar0Tc;1 BOMpPOCHI yHMBepcaanoM ropucankummn, npuMeHeHnA aMHUCTUMN,
Ha3Ha4YeHne Haka3aHnA N KOMNeHcaunn.

B MNpunoxeHun kK gaHHOMY PYKOBOACTBY COAEPXKaTCs TEKCTbl HEKOTOPbIX
MeXayHapOoAHbIX A0roBopoB. [punaraetca Tarwke Tabnuua patudukaumm OCHOBHbIX
[0roBOpOB MO NpaBaM YeroBeka.
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3anpelleHne NbITOK B MeXxayHapoaHOM npase

CopepxaHue

8 OO 3anpeT NbITOK
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1.
3anpeu.|,eH|/|e MNbITOK B MeXAyHapOo4HOM rnpaBe

1.1 B HacTosLLen rmaBe KpaTKO paccMaTpMBalOTCS 3anpeLLeHne NMbITOK B MEXAYHAPOAHOM
npaese 1 06s3aTenbCTBa, HENMOCPEACTBEHHO BbITEKaloLme 13 aToro 3anpeta. Kpome Toro, B
3TON Xe rMmaBe NPUBOAMTCS MHAOPMAaLMSA O HEKOTOPbIX MEXaHU3Max, CO34aHHbIX AN
KOHTpONsi 3a cobnoaeHnem ykasaHHoro obasartenscrtsea. [NpakTnka paboTbl 3TUX CTPYKTYP
MOXET NOMOYb Cyabe U MPOKYpOpPY Nony4nTb Gonee nosnHy NHOpPMaLmio o
MeXAyHapoOHbIX CTaHO4apTax B TEX Crydasix, Koraa oHu 6yayT NpMMEHATb UX Ha
HaLMOHaNbHOM YPOBHeE.

1.2 MexgyHapogHoe coobLlecTBO BbipaboTano ctaHaapThl, 3alumiaioLme rpaxaaH ot
NbITOK. 3TV CTaHOAPTbI AOMKHbI NPYMEHSITBCA B paMKkax fnobor NpaBoBON CUCTEMBI.
CraHgapTbl yunTbiBaloOT pa3Hoobpasne CyLLecTBYIOLIMX NPaBOBbIX TPaaULIMI, OHN
obecneynBaloT MUHMMAaIbHbIE rapaHTUM, KOTOPbIEe AOMKHbI NPeoCTaBNATLCA B pamMKax
Kaxgomn npaBoBon cuctembl. CyaebHble opraHbl 1 NPOKypaTypa HECYT OTBETCTBEHHOCTb 3a
peanusauuio 3aTMX CTaH4apTOB B paMKax CBOEW opucaukumun. [laxe ecnv T1a unm uHas
CTpaHa He paTuguumpoBara KOHKPETHbIN JOrOBOp, 3anpeLuatoLmii NbITKW, OHa BCE paBHO
HeceT CBsi3aHHble C NpegoTBpaLLeHneM MblITOK 06513aTenbCTBa, NOCKONbKY 3anpeLleHne
MbITOK NPeACTaBNAET COBOM OBLLENPU3HAHHBIN MPUHLIMN MEXAYHaPOAHOTO NpaBa.’

1.3 Bo mHorux ctpaHax cyabl 4OIMKHBI MPUMEHATE MEXAYHAapOAHbIe COormnalleHuns,
paTMdOULMPOBaHHbBIE UX CTPAHON, NGO obLenpusHaHHbIE MPUHLMNBI U HOPMbl 0BBIYHOTO
MexXayHapoAHoro npasa, NnMbo pykoBOACTBOBATLCA TEM M APYrnM. HeBbinonHeHne 3Ton
06sA3aHHOCTM ABNseTCa HecobnogeHneM npodeccmoHanbHoro gonra. [laxe B Tex ctpaHax,
roe MexgyHapogHoe npaBo He MOXET HENOCPEACTBEHHO NPUMEHATLCA CyaamMmn, O4EBUAOHO,
YTO CyabW CBOUMMW PELLUEHUSMM HE OOIKHbI NPMBOAUTL K HAPYLLEHUIO NX CTpaHamm
MeXayHapoaHbIX 0643aTenbCTB, B TOM Yncne 06a3aTenbCTB, CBA3aHHbIX C 3arnpeLleHnem
NbITOK. OTO 06YCMNOBNEHO TEM, YTO B COOTBETCTBUM C MEXAYHAPOOHBIM NPABOM HU OfHO
rocyfapcTBO HE MOXET OnpaBAaTh HapyLUEHNEe MEXOyHapOAHOro Npasa, CChllasgCh Ha CBOIO
HaLMOHaNbHY KOHCTUTYLMIO U 3aKOHBI.

14 CtangapTbl, NnpyBeAeHHbIE B AAHHOM PYKOBOACTBE, MMEOT PasrfinyHbIA MPaBOBOM
cTtatyc. HekoTopble 13 HMX 3aMKCMPOBaHbl B AOrOBOPax U SABASAOTCS IOPUANYECKM
ob6s3aTenbHbIMK NS TEX rocyaapcTs, KOTopble MX nognvcany U patuduumpoBanu, unm
npucoeaMHNMChb Kk HUM. MHoxecTBO Bornee AeTanbHbIX rapaHTUi 3allnThl OT NbITOK
cogepxaTtcs B JOKYMEHTax pekoMeHAaTeNbHOro xapakrepa, Takvmx Kak geknapauum,
pe30oLMn UNu cBoAbl NPUHLIMMNOB, NMMG0 CHOPMYNMPOBaHbI B A0KNaAax n otyeTax
MeXAYHapOAHbIX KOHTPOSMbHbIX CTPYKTYP. He Byayum HenocpeacTBEHHO 0653biBaOLLNMMU,
9TU CTaHAapTbl NOASEXaT UCMONHEHMIO, MOCKONbKY Oblnn NPUHATBLI roCcyaapcTBaMm B Xoe
NneperoBopoB, U/Mnu yTBEPXKAEHbI OpraHamMu, YNofIHOMOYEHHBIMW NPUHMMATb NONUTUYECKUE
pelueHust, Hanpumep, NeHepanbHo Accambneert OOH. NHoraa oHW nogkpennsaT HOPMbI,
KOTOpbIE SABMAIOTCH OPUANYECKM 00S3aTENBHBIMM B Ka4eCTBE MPUHLIMNOB 06LLero unm
00bIYHOro MexayHapodHoro npaea. Kpome Toro, 3a4actyto oHuM 00bsAcHAT 6onee
nogpobHo, YTO creayeT caenaTb, YToObl 06ecneynTb NPaBO KAXKAOro YernoBeka, Ha 3auTy
OT MbITOK.

1.5 Ha ocHoBaHuu psga koHBeHumi B pamkax OOH 6binn cosgaHbl cneunanbHble opraHbl,
OCYLLECTBMSAIOLLME KOHTPOrb 3a COBMIOAEHNEM 3TUX CTaHOAPTOB Y MHTEPNPETUPYIOLLME UX
cogepxaHue. 3Tu opraHbl paspabaTbiBaloT obLLmMe KOMMEHTapUM U pekoMeHaauumn,
aHanu3vpyloT AoKnabl, NpeAcTaBnsemble rocyfapcrsamu, 1 nyGnmkyoT CBOM BbIBOAbI O
cobntoaeHnM rocy4apCTBOM MOSNOXEHWI COOTBETCTBYHOLLEN KOHBEHUMW. HekoTopble 13 Hux
Takke paccMaTpuBaloT MHAMBUAYaNbHbI anobbl, Ha HapyLUeHWe yKa3aHHbIX CTaH4apTOB.

! Cratbsa 38 Ctatyta MexxayHapoaHOro yrofioBHOMO Cyfa NepeyvncnsieT criefyoLlme UCTOYHVKM MeXayHapoaHOro npaea:
HOPMbI, YCTaHOBMNEHHbIE MEXAYHAPOAHBIMU KOHBEHLMSIMU; MeXAyHapoaHble obbluan B kayecTBe cBuAeTeNbCTBa obLueit
NpakTUKW, NPUHSATLIE B KAYECTBE 3aKOHa; 06LLMe NPUHLUMMLI MpaBa, NpU3HaBaeMble LMBUNIM30BaHHBIMU CTpaHaMW;
cynebHble peleHns 1 yYeHUst U3BECTHbIX Nnonutuyecknx aestenei. OBbIMHOE MeXayHapoaHoe NpaBo COCTOUT U3 HOPM,
NPOUCXOAALLMX U3 Pas3fNYHbIX KOMBUHALMIA NPUBEAEHHBIX NCTOYHMKOB.



Taknum 06pa3om 3TM opraHbl OCYLLECTBNSIOT TONKOBaHWE NOOXEHWI foroBopa u
00653aTenbCTB, KOTOPblE OHW HaKNaAabIBaOT Ha rocyaapcTaa.

1.6 Kpome Toro, OOH cosgana uenbiin psag BHE KOHBEHLMOHHbIX MEXAHU3MOB ANt U3y4eHNs
KOHKpETHbIX BOMPOCOB, CTOSILUMX B NOBECTKE AHSA MEXAyHapoaHOro coobLlecTsa, unm
CUTyaLMKN B KOHKPETHbIX CTpaHax. 3T MeXaHU3Mbl OCYLLECTBASIOT MOHUTOPUHI BO BCEX
CTpaHax, BHe 3aBUCMMOCTM OT TOro, paTuduumMpoBana fiv cTpaHa Ty Uu MHYI0 KOHBEHLMIO, U
MOryT obpaTnTb BHUMaHWE MeXAyHapOAHOW 06LLEeCTBEHHOCTM Ha KOHKPETHbIE HapyLUEHWS!.

O6Lwwnin 3anpeT NbITOK

1.7  3anpet NbITOK Mbl HAXOAUM B LIENIOM psige MexayHapoaHbIX 4OrOBOPOB MO npasam
yenoseka. Kpome Toro, 3TOT 3anpeT ABNSEeTCS NPUHUMNOM obLLero MexayHapoaHoro npasa.
3anpeT NbIToK MMeeT 0cobbIn CTaTyC B MeXAYHapoO4HOM MpaBe, a UMEHHO CTaTyC jus
cogens, To eCTb CTaTyC aBGCOMOTHO HOPMbI MEXAYHAPOAHOTO NpaBa’. Jus cogens sIBNsSieTcs
06s3aTenbHbIM AN BCeX rocy4apcTB, AaXe eCln OHU He paTudULMpoBany Kakon-To
KOHKpEeTHbIV Aorosop. MexayHapoaHble 40roBopbl U UHbIE HOPMbl MEXAYHApOAHOro npasa
€H MOryT NPOTUBOPEYNTL jUS cOgens.

1.8 3anpeT NbITOK Mbl HAX0AMM B cTaTbe 5 Bceobuiern geknapauum npas venoseka (1948 r.)
1 BO MHOTUX MEXAYyHapOoOHbIX U PerMoHarnbHbIX AOroBopax no npaesam 4vernoseka. K Hum
OTHOCATCA: MexxayHapoaHbIN NakT O rPaXkAaHCKUX 1 NONUTUYeckmx npaesax (1966 r.)3,
EBponerickas KOHBEHLMSI NpaB YerioBeka 1 OCHOBHbIX cBoboz (1950 r.)4, AmepukaHckas
KOHBEHLMS 0 MpaBax yernoBeka (1978 r.)° 1 AdprKaHcKasi XxapTvisi IpaB YerioBeka 1 HapoaoB
(1981 r.)6. Mopaenstowee 60NbLUMHCTBO rOCYAapcTB patuduumposano 4oroBopbl,
cofepxallme nonoxeHus o 3anpeTe NPMMEHEHMUS NbITOK 1 ApYTX BUOOB MIIOX0ro
obpaleHns. TekCTbl cTaTen HEKOTOPbIX U3 3TUX JOrOBOPOB, OTHOCALLMECS K 3anpeTy MbITOK,
1 Tabnuua c gatamm patndukaLn HEKOTOPbIX OOLLEMPUHSITLIX JOrOBOPOB NPUBOOATCS B
MpunoxeHuu K HacToALLLEMY PYKOBOACTBY.

1.9 MomMrMo aToro, Lenbii pag 4oroBopoB 6bin paspaboTaH cneunanbHo Ans 6opbobl ¢
NbITKaMu, K HAM OTHOCSITCS:

* KonBeHumsa OOH npoTuB NbITOK M APYTrUX XXECTOKMX, BECHENOBEYHBIX UIN YHUXKAIOLLNX
OOCTOMHCTBO BUAOB obpalleHus nnv Hakasanus, 1984 r. ("KoHBeHLMs NpoTyB NbITOK"),

» EBponenckasi KOHBEHLMS MO NpeaynpexaeHunto NbiTok n 6ecYenoBeYHOro UM yHUXarLero
OOCTOMHCTBO OOpaLleHnsa nnn Hakasanus, 1987 r.

» MexxamepurkaHckas KOHBEHUMS NO NpeaoTBpaLLEHMIO NMbITOK M HAKa3aHWIo 3a UX NPUMEHEHNE,
1985 .
3anpeT NbITOK 1 NNOX0oro obpalleHns umeet abcontoTHbIN XxapakTep. Hu npu kakmx
obcTosTenbCTBaxX rocyaapcTea He MOryT OTCTynaTb OT UCMOSNTHEHUSA 3TOro 06s13aTeNbLCTRA,
Jaxe BO BpeMsl BOVHbI UNWU B APYTNX Ype3Bbl4alHbIX CUTYyaLMsaX, NPY HanmMyum KOTopbIX
paspeLLaeTCcs OTMEHsITb UM OrpaHMYMBaTbL HEKOTOpbIe Apyrue npasa’. [ocyaapcTBa Takke
He MMEeT NpaBa NPeAnpUHMMAaTb Mepbl, KOTOpPble MOTYT CNocobCTBOBaTL NPUMEHEHUIO
NbITOK, HANpUMep, pa3peLwnTb ANIMTENBHOE coaepXaHue nog ctpaxen 6e3 npasa

2 Komuter OOH no npaBam yenoBeka, O6wmne kommeHTapum 24 (52), O6Lume KOMMEHTapum No Bonpocam, OTHOCSALLMMCS
K OroBOpKaM, cenaHHbIM Npu paTudmrKkaumm unu npucoeanuHeHun k Makty nnum ero gakynbTaTMBHLIM NPOTOKONaM, nNméo
B CBSI3U C 3asBneHusmMn cornacHo Ctatbe 41 MNakta, Jok. OOH. CCPR/C/21/Pepn.1/Add.6 (1994 r.), nap 10. Cm. Takke
MexayHapoaHbin TpubyHan no 6biswen Korocnaewum, lpokypop npomus Henanuda u dpyeux, Oeno 1T-96-21-T,
PewweHune ot 16 Hoabps 1998 r., nap. 452, 454; lNpokypop npomue @ypyHoxus, Oeno 1T-95-17/1-T, PeweHwne ot 10
nekabps 1998 r., nap. 139 u 143; lNpokypop npomue KyHapaka u dpyeux, Oeno 1T-96-23-T & IT-96-23/I-T, nap. 466.
MMM Craten 7 n 10(1).

EKMNY Cratbs 3.

AKIMNY Cratbs 5(2).

AdbpukaHckas xaptusi, CtaTtbs 5.

Cratbsa 4 MMM, Ctatesa 15 EKMNY n CtaTbs 27 AKMY npeaycmaTpuBaloT, YTO Npu onpeaeneHHbIX, COBEPLIEHHO
TOYHO OrOBOPEHHLIX OGCTOATENBCTBAX, FOCYAAaPCTBa MOFYT YaCTUYHO OTCTYNUTL OT BbINOMHEHNS CBOMX 0053aTeNbLCTB B
TOW CTeneHn, KoTopas AUKTYeTCS KOHKPeTHOW cutyaumein. He paspelueHbl kakne-nnbo OTCTYNNeHNs OT cTaTew,
3anpeLuaLLmx NPUMEHEHME NbITOK UIN XXECTOKUX, BECYENOBEYHbIX U YHUXKAKOLLMX JOCTOMHCTBO BUAOB obpalleHus nnm
Haka3aHus. AdprKaHckas XapTusi He COAEPXKMUT OrOBOPKU O YPE3BbIYANHOM MOMOXKEHUN 1 MOITOMY HE paspeLLaeT Takoro
poaa oTMeHy obs3aTenbCTB.

N o g b~ W



COOBLLEHMS C BHELLHUM MUPOM MMM NMULLUTL 3a[epXKaHHOro BbICTPOro JocTyna k cyay.?
3anpeT NbIToK AeNCTBYET BHE 3aBUCUMOCTU OT 0B6CTOATENBLCTB UK 0COBEHHOCTEN aena,
TaKWX KaK CTaTyC MOTEprEeBLUEro UM NOAO3PEHIE B COBEPLLEHWN NPECTYNNeHNs”.

1.10 TocygapCTBEHHbIM CryXalum 3anpeLaeTcs NPUMeHaTb, NPOBOLIMPOBaTL MUIK
TONEepPaHTHO OTHOCUTCSA K MbITKAM W APYrMM BUOaM XKeCTOKOro, 6ecyenoBeyHoro unm
YHWKAIOLLLEro OCTOMHCTBO 0bpalleHns unm Hakasanus. MNMpukas BbILLECTOSALLEro HavanbHmKa
VNV roCyJapCTBEHHON BMACTV HE MOXET CIy>KUTb OnpaBaaHueM nbitok'’. Mocyaapctea
00653aHbl paccMaTpuBaTh BCe Crlydan NPUMEHEHWs MbITOK KaK YroNoBHbIE NPECTYMEHNs], Ha
KOTOpbIE PacMpPOCTPAHAETCS UX IOPUCAMKLMS, PACCeA0BaTL BCE Cry4an MPUMEHEHNs
MbITOK, @ BCEX OTBETCTBEHHbIX 32 TaKMe MpPecTynieHns NpuBnekaTb K OTBETCTBEHHOCTU .

1.11 MbITKM NN nHoe nNoxoe obpalleHne ¢ NIbbIM YeNoBEKOM, HAXOOALWMMCS BO BracTu
CTOPOHbI BOEHHOIO KOH(PMMKTa, TakKe 3anpeLLeHbl U CYNTaITCH BOEHHBIM NMPECTYNIIEHNEM B
COOTBETCTBUM C 3aKOHaAMM 1 0Bbl4asiMK BOViHbI (TyMaHUTapHoe npaBo)12. 3anpeT NbiToK B
rymMaHutapHom npase npegycmotpeH Obuwen ctatbent 3 2KeHEeBCKMX KOHBEHLUMI, B
PasnNUYHbIX MONOXEHUAX BCEX YeTbipeX XKXeHEBCKMX KOHBEHLIMIA, BKINOYas NONOXEHNSA O
cepbe3HbIX HapyLuevax13, 1 B [lononHuTenbHbIX NpoTokonax ot 1977 r.'*. MbiTkn Takke
CUMTalTCA NpecTynneHnem npoTMB YENOBEYHOCTU, KOoraa STU eNCTBUSA COBEPLIAtOTCS Kak
YacTb MOBCEMECTHOM UMK CUCTEMATUYECKON aTakM Ha MUPHOE HaceneHne, BHe 3aBUCUMOCTU
OT TOro, MPOUCXOAUT N 3TO BO BPEMS BOEHHOIO KOH(NUKTA. Tak, Hanpumep, ctatbs 7
Pumckoro ctatyta MexayHapogHoro yronosHoro cyaa (MYC) yctaHaBnvBaeT, YTO MbITKU U
W3HacunoBaHWe NognagarT NnoA pUCAMKUMIO aToro cyaa. Tekct Obwen ctatem 3
YKeHeBcKux KOHBEHUMN 1 ctaTen 7 n 8 PuMckoro ctatyta npuBeaeHbl B [MpunoXxeHnum oguH K
HaCTOsILLEMY PYKOBOACTBY.

1.12  OCHOBHOE BHMMaHWE B PyKOBOACTBE YAENSETCS NbITKaM M NITIOXOMY 0bpalleHu o, COo
CTOPOHbI JOIMKHOCTHbIX 1L, B YaCTHOCTU COTPYOHWKOB NPaBOOXPaHUTENbHbLIX OPraHoB.
OpaHako Mbl Ha4YMHaeM Bce Bornblue 0CO3HaBaTh BAXXHOCTb 3alUMThl rpaXaaH OT Takoro poja
obpalueHns co CTOpOHbI YaCTHbIX Ny unu rpynn. FocyaapcTea AomkHbl obecneynTb
cobnofeHve npaB KaXaoro YenoBeka, HaxoasALWerocs nog ero lopucavkumneni. Flocynapcreo

& O6Lwme kommeHTapum Ne 29 Komuteta OOH no npasam Yenoseka, UpesebluaitHoe NonoxeHue (cT. 4), NpuHATO Ha
1950-w ceccun 24 nions 2001 r., nap. 16; Akcod npomus Typuyuu, ECIMY, Pewenue ot 18 gekabpsa 1996 r.; bpaHHuU2aH u
Makbpalid npomue Benukobpumanuu, ECIMY, Pewwenune ot 26 mas 1993 r.; bpoeaH npomus BenukobpumaHuu, ECIMY,
PelweHune ot 29 Hosbps 1988 r.; ‘Habeas Corpus npv YpesBbl4aiHoOM nonoxeHuun’, Pekomengauma OC-8/87 ot 30 siHBapsi
1987 r., ExxerogHbii otyeT MexamepukaHckoro cyaa, 1987 r., OAS/Ser.L/V/IIIL17 pok. 13, 1987 r.; n ‘TlpaBoBble rapaHTum
npv YpesBbl4ariHOM nonoxeHun’, PekomeHgauma OC-9/87 oT 6 okTabpsa 1987 r., ExerogHbii oT4eT MexxamepukaHCcKoro
cyna, 1988 r., OAS/Ser.L/V/II1.19 gok. 13, 1988 r.

CraTtbs 2 KoHBeHuuy OOH npoTyB NbITOK U APYrMX KECTOKMUX, HeCcUYenoBeYHbIX UMK YHUXaLWMNX JOCTOUHCTBO BUOOB
obpalleHus n HakasaHus. Cm. Take OTyeTbl KomuTteTa npotus nbiTok, Mymam6o npomus Lsetuyapuu (13/1993) GAOR,
Mpunoxenne Ne 44 k 49-11 ceccum (1994 r.); XaH npomue Kanadsi (15/1994), GAOR, 50-a ceccus, Mpunoxenne Ne 44
(1995 r.); Upnardus npomus BenukobpumaHuu , ECIMY cepus A 25, (1978 r.); Yaxan npomue Benukobpumaruu, ECIMNY,
PeweHune ot 15 Hoabps 1996 r.; Tomacu npomus ®paHyuu, ECIY, cepusa A, No. 241-A (1993 r.); CennmyHu npomus
@paryuu, ECIMNY, PeweHne ot 28 nionsa 1999 r.

CraTbsl 2 KoHBeHuun OOH npoTuB NbITOK U APYrnX XeCTOKMX, HeCHenoBeYHbIX UMM YHUXKAIOLLMX JOCTOMHCTBO BUAOB
obpalueHust n HakasaHus. IToT NpuHLMN Bbin Takke BkMoYeH B YcTaB HiopHGeprckoro n Tokuiickoro TpubyHanos 1946 r.
1 Bnocneacteum noaTeepxaeH MeHepanbHon Accambneen OOH. Ero moxHo HanTh Takke B ycTaBax MexayHapoaHbIX
TpubyHanos no PyaHae u KOrocnaeum, n ¢ HEKOTOPbIMY BUAOU3MEHEHUSAMU — B CTaTyTe MexayHapoaHOro yroroBHOro
cyna.

Cratbu 4, 5, 7, 12 n 13 KoHBeHumn OOH npoTuB MbITOK 1 APYTUX XKECTOKUX, HECHENOBEYHBIX UMW YHIDKAIOLLIMX
[OCTOMHCTBO BUAOB 0bpalleHus 1 HakasaHusl. CM. Takke Obwme kommeHTapum Ne 20 Komuteta OOH no npaBam
yenoseka, nap. 13 n 14.

BoeHHble npecTynneHus BkMo4aloT B cebs ‘cepbe3Hble HapyLueHns' XKeHeBcKkor KOHBeHUMM 1949 r., coBepLUeHHble B
Xo[e MexayHapoaHOro BOOPY>KEHHOrO KOH(PIIMKTA B OTHOLLEHUU MWL, NN COBCTBEHHOCTU, OXPaHAEMbIX 3TOM
KoHBeHUuen, a Takxke, Kak 6bino noaTeepxaeHo MexayHapoaHelM TpubyHanom no 6eisLuei KOrocnasum (MTHO),
HapyLeHune obuen CtaTtbmn 3 XKeHesckon koHBeHUun (MTpokypop npomus Taduka, PelweHne no xogaTtancrey 3aluTbl O
NPOMEXYTOYHOW anennauum Ha ocHoBe topucaukuum, feno No. IT-94-1-AR72, 2 oktsabps 1995 r., nap. 134 ).
[MpecTynneHus NpoTUB YeNoBeYHOCTY NpeacTaBnsoT cobon AeCTBUS, COBEPLUAEMblE B KAYECTBE COCTaBHOM YacTu
LUIMPOKOMACLUTAGHBIX Y CUCTEMaTUYECKMX HanaeHW Ha rpaxxaaHCcKoe HacerneHne, BHe 3aBUCUMOCTM OT TOrO,
COBEpLUEHbI NI OHW B XOJ€ BOOPY>KEHHOr0 KOH(PIUKTA U B OTCYTCTBUM TAKOBOTO.

Cratbu 12 1 50 >KeHesckol koHBeHUMM |; Ctatbn 12 1 51 YKeHeBckoli koHBeHumu |l; CtaTtbn 13, 14, 87 1 130
Keneckow koHBeHuum lII; CtaTtbn 27, 32 n 147 XKeHeBckow koHBeHUMM V.

CraTbs 75 JononHuTenbHoro npotokona 1 n Ctatbst 4 [JONOMHUTENbLHOrO NpoToKkona 2.



MOXET ObITb NPUBMEYEHO K OTBETCTBEHHOCTU 3a AENCTBUS YECTHBIX JINL, €CIIM OHO Takue
OEeNCTBUS NOSAEPKMBAET U TEPNUT, NMBO He B COCTOsIHMM obecnevnTb 3EKTUBHYIO
3almTy OT TaKkmx LI,eI7ICTBI/Il7I15.

1.13 MpaBo nuua Ha 3awmTy OT NbITOK U APYrMX BUOOB NI0X0ro obpalleHuns
npegycmaTpvBaeT Takke NpaBo 3TOro nuua He ObiTb BO3BPALLEHHBLIM B CTPaHy, €Cin eCTb
JOoCTaTO4YHblE OCHOBaHUA Nonaratb, YTO TaM L0 PUCKYET CTaTb XXepTBOWM nbIToK'®.
locymapcTBa He MMeT NpaBa HacuUnbHO BO3BpaLlaTh MoAen B CTpaHy, rae cyulecTsyet
OMNacHOCTb MPUMEHEHUS K HUM MbITOK, AaXe B TOM Crly4ae, ecrnv 371 Nimua eLe He Nony4mnm
ctaTyc 6exeHua. ocygapcTBo, nonyymnBLlee 3anpoc 06 aKCTpagnuum, AOIMKHO TakkKe
ybeauTbcs B TOM, YTO 3anpalluBatolLLlee rocygapcTeo cobniogaeTt cBom oba3atenscrea no
npenoTBpaLLEHNIO MbITOK U APYIMX BUAOB NJIOXOro obpalleHns B COOTBETCTBUM C
Me>+<,uy|;|7apo,qu|M npaBOM, 1 NNLLIb MOCIe 3TOr0 OHO MOXET BEPHYTb YErloBEKa B 3Ty
CTpaHy .

KOHBeHHI/ISI OOH MPOTHUB NBITOK U APYTUX KECTOKUX, 0ecUeI0BEYHbIX UIH YHUKAOMUX JOCTOMHCTBO BUIOB
oOparieHus U Hakazauus, 1984 r.

1.14  KoHBeHumss OOH npoTuB nbITOK Obina npuHaTta NeHepanbHon Accambnieen OOH B

1984 r. K aBrycty 2002 r. k Hel npucoeguHunock 130 cTpaH. KoHBeHUUs gaeTt onpefeneHme
NOHATUIO "NbITKA" M NpeanucbiBaeT BCEM rocyagapcTeam-yvyacTHuMkam KoHBeHUMn 3anpeLlaTb
NbITKM Npy MoBbIX obcToaTenscTBax. HUYTO HE MOXET onpasgaTh NbITKM - HA HanNu4ne
Ype3BbIYANHOIo NOMOXEHUS, HU UHbIE Ype3BblvalHble 0B6CTOATENLCTBA, HY NpUKasbl
BbILLECTOSILLErO Ha4anbCTBa NoAYMHeHHOMY. ® KoHBEHLMS 3anpeLLaeT Bo3BpaLleHue unm
3KCTPagMLMIO N1 B CTPaHy, rae OHO MOXET ObITb NOABEPrHyTO NbiTkaM . [ocyaapcTea
OOIMKHbI FapaHTUPOBaTh, YTO NPYMEHEHME NbITOK, y4acTUe B NbITKax U NOACTPeKaTenbCTBO K
NbITKaM SBNAETCH YrofoBHbIM NPECTYNNEeHNneM, HakadyeMbIMy B COOTBETCTBUM C YTONOBHbIM
3akoHoaaTenbcTBoM? . [ocyjapCTBa JOMKHbI YCTaHOBUTL CBOIO IOPUCAMKLIVIO B OTHOLLIEHUM
Taknx NpecTynineHun B cryyasx, korga npegnonaraemblii NPeCTYNHUK HAaXoaUTCs Ha Nobon
TEPPUTOPUN NMOJ NX IOPUCAMKUMEN U OHW HE BbIAAKT €ro ApYron cTtpaHe Ans yrorioBHOMo
npecneaoBaHusl, BHE 3aBUCUMOCTM OT MeCTa, rae bbinv NpMMeHeHb! NbITKX, rpaXXgaHcTBa
npecTynHuKa unm notepnesLlero ("yHuBepcanbHas ropmc,umxum")”. MpnmeHss yHnBepcarnbHYyo
IOPMCAMKLUMIO, TOCYyAapcTBa 0683aHbl apecToBbiBaTh NOAO3PEBAEMbIX B MPUMEHEHMM MbITOK,
nNpoBOAWTbL paccrnefoBaHUA NpeanonaraemMbiX cnydaes NPUMEHEHUs NbITOK U NepeaaBaThb
npecTynHuKoB cyay.”? KpoMe Toro, rocygapcTsa AOMKHbI COTPYAHUYATL APYT C APYTOM Npw
OCYLLECTBMEHMM NPABOCYAMS B OTHOLUEHMM NKL, COBEPLUMBLUMX NbITKW.”” 3adBneHne, caenaHHoe
nop nbiTkamu, He MOXET UCNONb30BaTbCA B KAYeCTBe JoKa3aTerbCTBa, 3@ UCKIMYEHNEM Tex
cny4aes, Koraa, Korga oHo Mcnonb3yeTcsl NPOTMB Nnua, 00BMHAEMOro B COBEPLUEHMM MbITOK, Kak
[10Ka3aTeNbCTBO TOrO, YTO 3TO 3asiBNieHMe Bbino caenaHo.”. YKepTBbl NbITOK MMEOT NPaBo Ha
BO3MELLIEHIE 1 a[ieKBATHYIO KOMMEHCaL0™.

1.15 KoHBeHUUS NpPOTMB MbITOK 00s13bIBAET rocy4apCTBa-y4acTHUKN Takke NPUHMMAaTh
3(bdEeKTUBHBIE MEPbI MO NPeaoTBpPaLLEHNIO NbITOK. [0cygapcTBa AOMKHBI 06ecneyunTb obyyeHne

15 Heno Benackeca Podpuzeca, Pewenune ot 29 uniona 1988r., MexamepukaHckuin cyd no npaBam yenoseka, cepusi C,
Ne 4; H.L.R npomus ®paHyuu, ECtHR, PeweHne ot 29 anpensa 1997 r.; D. npomus Benukobpumanuu, ECtHR, PeweHnne
oT 2 maqa 1997 r.

6 Cratbs 3 KoHBeHUun OOH npoTMB NbITOK U APYTruX XECTOKMX, 6ECHENOBEYHBIX UMM YHUXKAIOLLMX JOCTOMHCTBO BUAOB
obpalueHusi n HakasaHus; CtaTbst 33 KoHBeHUmM o cTaTtyce 6exeHueB, Yaxan npomue Benukobpumaruu, ECIMNY,
PeweHune ot 15 Hoabps 1996 r.

CepuHe npomue Benukobpumaruu, ECMNY, PewweHne ot 7 nonsa 1989 r., cep. A Ne 161.
Cratba 2 KoHBeHumu OOH npoTuB MbITOK 1 OPYrUX XXECTOKMX, 6ECHENOBEYHBIX UMW YHKAKLLMX AOCTOMHCTBO BUAOB
obpaLleHns 1 HakasaHusl.
Tam xe, Ctatba 3.
20 Tam xe, CtaTba 4.
2 Tam xe, CtaTtbsa 5.
22 Tam xe, CtaTbu 6-8.
2 Tam xe, Ctatba 9.
24 Tam xe, Ctatbs 15.
% Tam xe, Ctatbs 14.



BCEX COTPYAHMKOB NPaBOOXPaHUTENbHbLIX OPraHOB M MeOULMHCKOro NepcoHana, a Takke Bcex
TeX, KTO MMEeT OTHOLLEHUE K COAEepXKaHWIo NMof CTpaxei 1 gonpocam, NpuHumunam,
3anpeLlaLwmmM NbiTKM 1 BCe BUAbI MIIOXOro o6pau.|,eHv|;|26. MpaBuna BegeHus gonpoca u
nopsiAoK CoAepKaHnsa nog cTpaxei OOMMKHbI CMCTEMaTUYECKU paccMaTpuBaTbCs C TeM, YTOGbI
He JonyckaTb MbITOK U NIIOXOro o6patLlenus. locynapcTBa 06513aHbl paccrnenoBath Bee criyyvau
NPUMEHEHMS MbITOK UMW NOX0oro o6paLleHuns, faxe npu oTCyTCTBUK xano6%. MoTtepnesLune
MMEIOT NpaBo NoAaTh »arnoby, Ux xxanobbl AOMKHbI ObITb paccrefoBaHbl, )XepTBaM NbITOK
AomkHa 6bITb obecneyeHa 3alumTa OT Yrpo3 UIK NIOXOoro o6paLleHnst B CBS3M C UX xanobamm®.
XecTtokoe, 6ecyenoBeYHOE UM yHUXKatroLLee AOCTOMHCTBO OBpaLleHne Unn HakasaHue, KoTopble
He KnaccuuLMpYOTCS Kak MbiTKa, Takke 3anpeLleHbl; BCE NOMOXEHUS, pacCMaTpyBaeMbIe B
AaHHOM pasfgerne, NPUMMEeHUMbI U K TakuM BUugam 06pau.|,eHV|ﬂ30.

MHble oTHOCALLMECS K 3TOMY BOMNPOCY CTaHA4apThI

1.16 [ns 3awmTbl OT MbITOK M OPYrMX BUAOB NIOXOro obpallieHns B AONOMHEHME K
MeXAyHapOo4HbIM AOroBOpam Mo npasam YeroBeka 1 Hopmam rymaHuTapHOro npasa 6binv
paspaboTaHbl MHOrOYMCNEHHbIE NpaBMna U ctTaHgapTbl. XoTs camu No cebe OHM He ABNSTCS
ropugmndeckn obsizaTenbHbIMU, O4HAKO NPEACTaBnAT COOOM CornacoBaHHbIE MPUHLMMEI,
KOTOPbIM AOMKHbI CNefoBaTh BCE rOCy4apcTBa, M KOTOPbIE MOTYT OKa3aTb CYLLECTBEHHYIO
NMOMOLLb CyabsM U MPOKypopam B Ux paboTe. K Takum JOKyMeHTamM OTHOCATCS:

* MMHMUManbHble cTaHOapTHbIE NpaBuna obpalleHns ¢ 3akntodeHHbIMy (1957 1., B pegakumm
1977 r.);

+ [leknapaums o 3awmTe BCeX NUL, OT NbITOK U APYIMX XXECTOKMX, 6eCYENOBEYHbIX UMK
YHWKAIOLLMX JOCTOMHCTBO BMOOB 0OpalLeHnst unu Hakasanus, (1975 r.);

» Kogekc noBefeHns OOIMKHOCTHBIX MWL, MO nogaepkanunto npaeonopsigka (1979 r.);

* MpUHUMNBI MEOMLMHCKON 3TUKM, OTHOCSALLMECS K PO pabOTHNKOB 34paBOOXPaHEHUS, B
OCOBGEHHOCTM Bpayen, B 3alUmTe 3aKMOYEHHbIX UM 3afepXaHHbIX NnL OT MbITOK U ApYrvX
XKECTOKMX, 6ecHenoBeyHbIX UK YHUXKaOLWMX JOCTOMHCTBO BUAOB 0bpalleHns 1 Haka3aHus
(1982 r.);

+ [leknapaumsi OCHOBHbIX NPUHLMNOB NPaBOCYANs AN XepTB NpecTynneHnn n anoynotpedbneHms
Bnactbto (1985 r.);

* OCHOBHbI€ MPUHLMMbI HE3aBUCMMOCTY cyaebHbIx opraHoB (1985 r.);

* MnHumanesHble ctangapTHele npasuna OOH, kacatowuecs oTnpaBneHns npasocyausi B
OTHOLLEHMMN HecoBepLueHHoneTHux (MeknHckue npasuna) (1987 r.);

» CBOA NPUHLIMNOB 3aLLMTbl BCEX NULL, NOABEPraeMblX 3a4epXaHuo v TOPEMHOMY
3aKIMYEHMIO B kKakon 6bl TO HM Bbino dopme (1988 r.);

* OCHOBHbIE NpUHLMNBLI 06paLlleHns ¢ 3akntodeHHbIMU (1990 r.);

» OCHOBHbIE NpUHLUMNBI, kKacarowmecsa ponu topuctos (1990 r.);

» PykoBogsLume npyHUmnbl, KacaloLmecst ponu nuvu, ocyLLeCTBRsAWmX cyaedbHoe
npecnegoBaHne(OCHOBHbIE MPUHLMMLI POnK NPOKypopckux paboTHnkos)(1990 r.);

* MNpasuna OOH, kacaroLwmecs 3almTbl HECOBEPLUEHHONETHUX, NneHHbIX ceoboab! (1990 r.);
* MpuHUMNbI 3PHEKTUBHOIO NPeaynpexaeHns n paccnegoBaHUs He3aKOHHOrO, NMPOU3BOSILHOIO U
YCKOPEHHOro npvBeaeHus B ucrnonHeHue npurosopos (1990 r.);

* OCHOBHbIE NMPUHLUMMbLI MPUMEHEHMWS CUTbI U OTHECTPENBHOIO OPYXXUS LOIMKHOCTHLIMU NLLAMU
no nogaepaHuio npasonopsigka (1990 r.);

* [pUHUMNBI 3aLLMTBI 1L, CTPadaLWwmnx NCUXNYECKMMU 3aboneBaHmamMu, 1 yry4lleHns kKayecTsa
MeOULMHCKON ncuxmaTtpuyeckorn nomowm (1991 r.);

« [leknapauusi 0 3awwmTe BCEX NAL, OT HACUNBbCTBEHHOTO ncvesHoBeHus (1992 r.);

* MpuHUMNbI 3PDEKTUBHOIO paccrnefoBaHUsA U JOKYMEHTMPOBAHUS MbITOK U OPYTUX XKECTOKUX,
BecyenoBeYHbIX UM YHUXKaOLWUX JOCTOMHCTBO B1AOB 0bpaLleHns nnm HakasaHus
(Crambynbckmn npoTokon) (1999 r.);

% Tam xe, Ctatbs 10.
2 Tam xe, Ctatbs 11.
2 Tam xe, Ctatbs 12.
29 Tam xe, CtaTbst 13.
30 Tam xe, CtaTbsi 16.



OThenbHble OTPLIBKM U3 3TWX JOKYMEHTOB NpuBeaeHbl B MpunoxeHnn 1 kK HacTosLemy
PYKOBOACTBY.

fOpMD,I/IquKMe onpepneneHna
1.17 B Cratbe | KoHBeHIIMM IPOTHB MBITOK COACPIKUTCA OIIpEAeICHUE NeHCTBHUM,
KOTOpBIE IOHMMAIOTCS O] CIIOBOM "IIBITKA":

" [nsa uenet Hacmoswel KoHeeHuuu onpedeneHue "nbimka" o3Hayaem noboe delicmsue,
KOmMOpbIM KakoMy-1ubo nuuy yMbIWIIEHHO NPUYuHsemcs cunbHas 6onb unu cmpadaHue,
ghusuyeckoe unu HpascmeeHHoe, Ymobbl Moy4HuUMmb Om Heao Uil Om mpembezo uua
ceedeHUs Urnu rnpu3HaHuUsi, Hakaszame e20 3a delicmaue, KOmopoe co8epulusio OHO Usu
mpembe UUO UIU 8 COBEPLIEHUU KOMOPO20 OHO NM0003pes8aemcs, a makxe 3aryeams Unu
npuHyOUMb e20 unu mpemse AuYo, unu no mobod npudyuHe, 0CHOBaHHOU Ha
AuckpumuHauyuu riroboeo xapakmepa, koeda makas 6osb unu cmpadaHue rMPUYUHSIIOMCS
2ocydapcmeeHHbIM OOIMKHOCMHBIM JTUUOM USU UHBIM JTUUOM, 8bICMYynarouum 8
ocbuyuanbsHOM Kayecmee, unu fo ux nodcmpekamersbcmay, Uunu ¢ ux eedoma unu
mosyanugo2o coanacusi. B amo onpedeneHue He eknrodaromcesi 605b unu cmpadaHus,
KOmMopble 803HUKaKOM JiUUb 8 pe3ysibmame 3aKOHHbIX CaHKyuUl, Heomaenumbl 0m 3mux
CaHKUUU urnu 8bI3bi8aromcsi UMu ciiyqalHo.
n

1.18 3ayvacTylo npoBecTu rpaHuLy Mexay "nbITKON" n apyrumu Bugamm "ecTokoro,
©ecyenoBeYHOro UM yHMXatoLero JOCTOMHCTBO OOpaLLeHNs Un HakasaHusa" 4OCTaTOYHO
CINOXHO — OLIeHKa MOXET 3aBUCETb OT KOHKPETHBLIX OOCTOATENLCTB Aena u ot
MHOMBUOYanbHbIX 0COBEHHOCTEN KaXaoW KOHKPETHOW XXepTBbl. Tem He MeHee 0ba TepMuHa
nogpasymMeBatoT NMPUUYNHEHME NCUXMYECKOTO NN PMU3MYECKOrO CTpadaHus ¢ BegomMa unm
MOMYanMBOro corfnacusi rocygapcTBeHHbIX opraHoB. OCHOBHbBIMU 3fIEMEHTaMM,
CoCTaBnsWUMM "NbITKY" B COOTBETCTBUN C ONpedeneHnem, npuBegeHHOM B cTaTbe 1
KoHBeHLMM, ABNSAOTCS:
* MPUYMHEHME CUNBHON (PU3NYECKOW UK NCUXMYECKON Bonn unu ctpagaHus,
* C Begoma Unvm MonyanmBoro Corfacusi rocy4apCTBEHHbIX OPraHoB,
* C KOHKPETHOW Lenblo NonyvyeHnst Hpopmaunm, HakasaHusa Unu 3anyruBaHus.
1.19 JKecmokoe obpauwieHue n 6ecyeriogeyHoe unu yHuxarouwee docmouHcmeo
obpauwieHue U HakasaHue TaKke SIBMNSTCS lpuandecknmm TepmmHamm. OHM OTHOCATCS K
obpalleHnto, KOTOpoe He HanpaBrieHO Ha JOCTMKEHME KAKOW-TO KOHKPETHOM Lienu, ogHaKo
COBepLUaeTCsi C HAMEPeHUEM NOCTaBMTb NIMLO B TaKMe YCrOBUS, KOTOPbIE ABMSAOTCS NIOXUM
obpalleHnem nnm NnpmBoaaT K Hemy. CumTaeTcs, YTO MOCTaBUTb NMLO B YCIOBUS, O4EBUOHO
npeacraensAloWwmMn cobon nnoxoe obpalleHne ABnseTcs 4ENCTBUEM, BNEKYLLMM 3a cobomn
OTBETCTBEHHOCTb. YHMXatoLee JOCTOMHCTBO obpalleHne MOXET Bbi3biBaTb 60Mb 1nn
CTpajaHnsi MEHEE CUIbHbIE, YEM MbITKA UIN XKECTOKOE 1 6ecyenoBevHoe obpalleHne - OHO
nogpasyMeBaeT YHUXKeHME XepTebl. TaknMm 00pa3oM OCHOBHLIMU 3rieMEHTaMMU,
cocmasensaruuMu naoxoe obpaweHue, He doxodsiujee 00 MbIMKU, ABNAOTCA:
*[TpegHamepeHHOEe NPUYMHEHNE CUNBHOW PU3NYECKON UM HPABCTBEHHON 6oNU unu
cTpagaHus;

+ C BEAOMA UIN MONYANMBOro COrfacusi rocy4apCTBEHHbLIX OPraHoB.
3ayvacTtyto Tpy4HO onpeaennuTb TOYHbIE FPaHNLLbI MEXAY PasfnMyHbIMU BUAAMM NIIOXOro
obpalLeHnst, NOCKONbKY A 3TOoro TpebyeTcst oLueHKa CTeNeHN CTpagaHnst, YTo MOXeT
3aBUCETb OT KOHKPETHBIX OOCTOSATENBCTB Aena U MHAMBUAYyanbHbIX 0cCoObeHHOCTeN
XapaKTEPUCTUK KOHKPETHOM >xepTBbl. B HEKOTOPLIX Cryvasx onpeaereHHble BUuabl Nioxoro
obpalleHns Unm xapakTep 3agepXaHusi, KOTopble He SBMAKTCSA NbITKOW camu no cebe, B
COBOKYMHOCTU JOCTUraloT YPOBHS XXECTOKOCTU MNbITKN. OgHaKo MexgyHapogHoe npaBo
3anpeLlaeT nj0xoe obpaujeHue, n faxe B TeX Cny4asx, korga 3To obpalleHue
HenpegHaMepeHHoe Unn, ecrnu peyb naeT 06 yHWXKatoLweM 4OCTOMHCTBO obpalleHnm, He
ABMNSIeTCA AOCTAaTOYHO XKECTOKUM (B HOPUONYECKOM CMbICIE), YTOObI pacLeHMBaTbCs Kak
NbITKa, OHO BCE XeE 3anpeLuaeTcs’ .

31 . .
Tonbko nNpakTuka EBponerckoro cyaa no npaBam YeroBeka B NPsiMoi oopMe UCMONb3yeT NOHATUE YPOBHSI
)KECTOKOCTM B Ka4yecTBe rpaHuLbl Mexay "nbitTkamu” un "6ecyenoBeyHbliM obpalleHmem”. OBbIYHbBIN NOAXOA 3aKnioyaeTcs B



1.20 Komutet OOH no npaBam 4yenoBeka KOHCTaTUpPOBaI, 4YTo "B nakTe He cogepXuTcst
onpeneneHus NoOHATUIN, oxBaTbiBaeMblx CTaTtbeln 7, 1 KOMUTET He cunTtaeT HeobXxoanMbIM
paspabaTtbiBaTb NepeyveHb 3anpeLleHHbIX AeACTBUIN UNK yCTaHaBNMBaTh YeTkue
pasrpaHuyeHns Mmexagy pasnuyHeiMm opMamMy HakasaHusi N obpaLleHnst: aTu
pasrpaHUYEeHNst 3aBUCAT OT XapaKTepa, Lienu 1 KeCTOKOCTU NpUMEHsieMoro obpatueHns">.
Mpu atom KomuTeT, oagHako, 3aaBMsET, YTO YyCTaHOBMNeHHble CTaTbel 7 3anpeT, OxBaTbiBaeT
He TONbKO OENCTBUS, NPUHYNHSIOLLME XepTBe hranyeckyto 6ormb, HO U OENCTBUS,
BbI3bIBAlOLLME MCUXMYECKVe cTpadaHus »°. EBponeiickuii cyf no naBam YeroBeka Takke
3ameTun no geny CesnmyHu npomue ®paHyuu, 4To "oTAeNbHbIE 4ENCTBUSA, KOTOPbIE
KnaccudmumpoBanuch B NPOLLNIOM Kak "becyenoBeyHoe 1 yHKarLLee JOCTOUHCTBO
obpaleHne" (B MPOTUBOMONOXHOCTL "NbiTkam"), B ByayLiem mMoryT KnaccuduumpoBaTbCs
MHaye...NMOCKONbKY B chepe 3amThbl MpaB YeroBeka M OCHOBHbIX cBO604 oLyLaeTcs
pacTyLwias Heo6x0AMMOCTb NOBbLILLEHNS CTaHAAPTOB, YTO Hen3bexHo TpebyeT BonbLuen
CTporoctun an OLleHKe HapyLleHus hyHaaMeHTanbHbIX LLEHHOCTEN EMOKPaTUYECKOro
obuwectea".

1.21  Paspabotumkm KeHeBCK1x KOHBEHUMI Takke n3beranu nepeyHs 3anpeLleHHbIX
aencTeuii. B cBOMX KOMMeHTapusx K XKeHeBCcKUM KOHBeHUuaM MexayHapoaHsin KomuteT
KpacHoro Kpecta 3asiBun: "Bcerga onacHo yrnyonsarbcsa B getanu, ocobeHHo B 3TON cdepe.
C kakom Obl CKPyNyne3HOCTbIO HEe MOAXOAMIN K COCTaBMNEHMIO MEPEYHS Pas3fINYHbIX BUOOB
Haka3aHusl, HAKOr4a Henb3s npeaBuaeTb, K Yemy MoryT npuberHyTb Oyaywime myyntenu,
XenatoLine yaoBneTBOpUTb CBOU 3BEPCKME UHCTUHKTLI; YeM KOHKPETHEE U NOSHEE NepeYeHb,
TeM Bornee orpaHMunNTENbHLIM OH CTaHoBUTCSA. [puHATas pegakuus — rmbkas, HO B TO Xe
BpeMsi U TouHas">>,

MexxayHapoaHble KOHTPOSIbHbIE MEXaHM3MbI 1 NOPSAOK Nogaym
»anoo

Komuter OOH 1o npaBam uenoBeka

1.22 KomuTeT no npaBam YenoBeka co3gaH Ang HabnogeHUs 3a COCTOSTHMEM UCTONTHEHUS
MexayHapoHOro nakta o rpaxgaHckux n nonutudecknx npasax (MIITIM). B coctas
KomuTeTa BxoanT 18 HE3aBMCUMbIX IKCMEPTOB, M3OpaHHbIX rocyaapcTBaMU-y4acTHUKaMM
MakTa. KomuteT paccMaTpmBaeT oT4eThI rOCY4apCTB, KOTOpble nocneaHme obsi3aHbl
neprvoauYveckun NpeacTaBnaTe, 4AET N0 HAM 3ameyaHusi, obpallasi BHUMaHue Ha npobnemsl,
BbI3BaBLUME ero 03ab04YEHHOCTb, 1 BblpabaTbiBaeT KOHKPETHbIE peKOMeHAaummn s
rocygapcTs. KomuTeT MOXeT Takke paccMaTpuBaThb »xanobbl OTAENbHbIX N1L, Ha
COBepLUEHHOE B OTHOLUEHUN HUX HapyLlieHne MexayHapo4HOro nakta rocygapCTBOM-
yyacTHukom. MHauBmayanbHas xanoba MoxeT OblTb NogaHa TOMbKO B OTHOLLEHNMN,
rocygapcTsa patuduumpoBasLLero nepsbin PakynbTaTUBHbLIA NPOTOKON MexayHapogHoro
nakta. KomuteTt paspaboTan uenbin psg obLmMx KOMMEHTapueB, KOTOPble PasbACHSAOT
ctaTbm MexagyHapogHoro nakta u Te obasatenbCcTBa, KOTopble 3T CTaTbu HanaratT Ha
rocygapctea. Obwme kommeHTapum k Ctatbe 7 npuBogutcs B MNpunoxeHun 1 kK HacTosLwemy
pYyKOBOACTBY.

MCMNOoMnb30BaHMK hakTa Hanm4ms cnyxatuliero gna onpeaeneHHon Lenu anemMeHTa, 4YTOObI OLEHUTD, KBaJ'IVI(bVILI,VIpyeTCﬂ m
TO UMK UHOEe noBeeHne Kak NbiTKa.

2 O6wue kommeHTapum 20 Kommteta OOH no npasam yenoseka, Ctatbs 7 (Copok YeTBepTas ceccusi, 1992 r.),
COH0opHMK 0BLLMX KOMMEHTAPUEB U peKOMeHAaLMIN, NPUHATLIV OpraHn3aunsamMu B pamkax [loroBopa o npaBax YenoBeka,
ok. OOH HRI/GEN/1/Rev.1. 30 (1994 r.), nap. 4.

Tam xe, nap. 5.
34 CenmyHu npomue ®paHyuu, ECMY PelweHune ot 28 uona 1999 r., nap. 101.

YKaH Mukt Kommenmaputi — IV XKeHegckasi KOHBEHUUS, OMHOCAWasICs K 3aujume 2pax0aHCKO20 HacesieHUsl 80 8peMsi
80UlHbI, MKKK, 1958 r. cTp.39.



Komurer OOH npoTuB mbITOK

1.23 KomMuTeT NpoTMB NbITOK — OpraHM3aumsi, B coctTaBe koTopown pabdoTtaeT 10 He3aBUCKMMbIX
akcnepToB. ATOT KomuTeT Obin co3gaH B cooTBeTCTBUM ¢ KOHBEHUMEN NpoTuB MbIToK. OH
paccmaTpmBaeT OTYETHI O peanusaLmm nonoxeHnin KoHeseHuuu, npeacraBnsemble
rocygapcrsaMu-y4yacTHUKaMu, 1 NyGrMKyeT CBOW 3aKmioyYeHus o aTum otyetam. Komutet
MOXET paccMmaTtpuBaTb MHAMBUAYarbHbIE Xanobbl, eCnv rocy4apcTBo, Ha KOTOpoe
noctynaet xanoba, cCornacHo ¢ Takum NopsaKOM 1 3asBuUno 06 3ToM B COOTBETCTBUMN CO
Cratben 22 KoHeHuuu. NMomumo atoro, cornacHo Ctatbe 20 KoHBeHuuKn, KomuteT MoxXeT
WHULMMPOBATL paccrefoBaHne, eCrv CYUTaET, YTO MMeloTCs " BNONTHE 0OOCHOBaHHbIE
OaHHbIE O CUCTEMATMYECKOM NPUMEHEHNM NbITOK HA TEPPUTOPUN KAKOro-nmbo rocygapcraa-
yyacTHuka".

1.24 Hosslit ®axynsraTuBHBIN NpoTOKONI K KoHBeHIIMN ObUT NpUHAT I eHepaIbHOM
Accambiieeii B nexabpe 2002 r. B cooTBeTCTBUH € 3THM IPOTOKOJIOM CO31AETCS
JONOJHUTEIIbHAA ABYXYPOBHEBAA CUCTEMA PETYIIIPHOTO MOCCIICHUA MECT 3aKIIIOYCHUSA C
LEIBI0 MPEOTBPAIICHHS MTBITOK U IJI0X0ro oOparieHus. [1epBrlii ypoBeHb —
Me)KIIyHapOIIHLIﬁ, - [IpEACTABJISACT coboit IIOAKOMHUTCET B COCTAaBC 10 He3aBUCUMBIX
9KCIEPTOB, KOTOPLIC 6yIIyT COBCPIIATH PETYJIAPHLIC NOCCIICHUS MECT 3aKIIFOUYCHU . Ha
HallTUOHAJIBHOM YPOBHE IoCy1apCTBa-y4aCTHUKH 00s3aHbI €031aThb, HA3HAYUTH UJIU
NMOAACPKUBATH OJJUH UJIU HECKOJIBKO MEXaHU3MOB PEr'YJISIPHOTO IMOCCIIEHUA MECT
3aKJIFOYE€HUS BHYTPU CTPAHBI. Me)l(L[yHapO,HHLIC 1 HAIIMOHAJIBHBIC MCXAaHHU3MbI TAKOTO
pona OymyT pa3pabaThIBaTh A COOTBETCTBYIOIINX KOMIETEHTHBIX OPraHOB
PEKOMCHOANU, HAIPABJICHHBIC HA YJIYUIICHUC 06pa1_ueH1/1;1 C JIMnIamMu, JUIICHHBIMHA
CBO60)IBI, u yCHOBI/Iﬁ UX COOCPIKAHUA B MECTAX 3aKIIOYCHUA.

PernonanbpHbIe MEXaHU3MBbI

1.25 Coset EBponbl (CE), Opranunsaums AmepukaHckux rocygapcts (OAIN) n AdpukaHckuii
Coto3 (AC) Tarke paspaboTtanu Lenbi pag permoHanbHbIX MEXAYHAPOAHbIX 4OrOBOPOB B
chepe 3awmThl NpaB YenoBeka™ . ATU LOroBOpbl OCHOBaHbLI Ha NpuHUMnax Bceobluen
JeKnapauuy npae YernoBeka U BO MHOTOM el NOAO0OHbI, TEM HE MEHee Kaxablh U3 HUX
npeanaraeT yHuKarnbHble NOAXOAbl K peanusauun aTnx npuHUMnoB. OCHOBHbIE AOKYMEHTHI
3TOro psifja BKIHOYA0T:
 EBponenickyto KoHBEHLMIO NpaB YenoBeka U OCHOBHbIX CBOOOA,

* EBponenickyto KoHBEHLMIO MO NpeaynpexXaeHunto NbiTok U 6ec4enoBe4YHOro nnm
YHWKAIOLLLEro JOCTOMHCTBO 0OpaLleHns unm HakasaHusl,

* AMepukaHckyto KoHBEHUMIO O MpaBax YenoBeka,

* MexxamepukaHckyto KOHBEHLMIO O 3anpeLLeHnn MbIToK,

* AdppurkaHckyto XapTuto npas 4YenoBeka U HapoaoB.

1.26 Esponerickmuin Cyg no npaBam Yenoseka, MexxamepukaHckasi KOMUCCUS NO NpaBam
yenoeeka, MexxamepukaHckmii Cyg no npasam Yenoseka, AprkaHckas KOMUCCUS MO
npaBam yernoBeka (byaget cos3gaHa Bckope), AdpukaHckun Cyg no npaBam YenoBeka
OTBEYaloT 32 MOHUTOPUHT COBMOAEHUS rocyAapcTBaMu-y4aCTHUKaMM COOTBETCTBYHOLLIMX
OOroBOpOB. OTW MeXAyHapoaHble OpraHM3auum paccMaTpuBaT 3asiBNEHNs O MblTKax Tak
Xe, KaK 1 BCe Apyrue 3asiBfieHUs 0 HapyLleHun npae Yyenoseka. Tem He meHee CoBeT
EBponkl co3gan Takke cneuunanbHbii opraH no 6opbbe ¢ NbiTkaMu B rocyaapcTBax-yreHax
CE.

1.27 EBponenckuii KomuteT no npegynpexaennto nbitok (CPT—EKIM) 6bin co3gan B 1987 1. B
cooTBeTCcTBMM C EBponerickon KoHBeHUMEN MO NpeaynpexaeHunto nNbiTok u 6ecyenoBeqHoro
UM YHWXKAOLLEro JOCTOMHCTBO 00palLeHNst nu HakasaHus. YnMcno He3aBNCUMBbIX YIIEHOB
KomuteTa paBHO uncny npucoeauHmBLUMXCS K KOHBEHLMW CTpaH; ANs Oka3aHus NOMOLLM B
paboTe mMoryT npuenekaTbcs akcnepThbl ad hoc. K HacToswemy BpemeHu Bce uneHbl CoBeTa
EBponbl patuduumposanu Esponenckyto KoHBeHUMIO No npegynpexaeHuto nbitok. EKII
npoBOAUT nepuoaunydeckme n ad hoc noceLleHms nboro yuypexneHns, HaxoasLwerocs B
cchepe topucamkummn patncumumpoasLlero KoHBEHUMIO rocyaapCTBa, B KOTOPOM COAepXKaTcs

% PaHee OpraHusauusi adpukaHckoro eauHctea (OAE).



nvua, nuweHHsle cBoboabl opraHamun rocyAapCTBEHHON BracTu. focygapcTea-y4acTHUKN
00653aHbI NpegocTaBnTb YneHam KomuteTta AOCTYN Ha TEPPUTOPUIO CBOEN CTPaHbl U NpaBo
nepeasuXxeHns No Her 6e3 Kaknx-nmbo orpaHnYeHnn; NOMNHy MHopMaLmMo 0 MecTax
nvweHnsa ceobofbl; HEOrPaHNYEHHbBIN AOCTYN B 3TN yYpexaeHus ¢ NpaBoM nepeaBuKeHus
BHYTPY HKUX 6€3 orpaHnyeHus, a Takke nodyto nHgopmaumio, kotopas Heobxoamma YneHam
KomuTeTa Anst BLINOMHEHWS NOCTABIEHHOI Nepes HUMK 3aa4uun’ . KpoMe Toro, UrneHsi
KomuTeTa nmetoT npaBo NpoBOAUTL ONPOC NULLEHHBIX CBOOOABI B OTCYTCTBME CBMAETENEN U
€cB0OOAHO 06LWATLCHA € TEMU, KTO, NO X MHEHWIO, MOXET NPeaoCTaBUTb OTHOCALLYHOCS K Aeny
uHdpopmaumto. OT4eT 0 noceLleHnn 1 NogpodHbIe pekoMeHaauun1, Hanpaensemble
npaBuTenbCTBaM CTpaH, rae nobbiBanu YneHsl KomuTeTa, ABNAOTCA KOHMUAEHUMaNbHbIMM
AOKyMEHTaMK, 3a UCKIIOYEeHeM TeX CriydaeBs, Korga NnpaBuTensCTBO peLlaeT, YTo Takon
oT4YeT MoXeT BbITb onyGnunkosaH. Ha npakTuke OCHOBHasi YacTb OTYETOB NyGnukyeTcs.

HpOLII/IC KOHTPOJIbHBIC MCXAaHHN3MbI

1.28 Komuccua OOH no npaBam Yenoseka cosgana Lenbin pag MexaHn3moB ans
paccMOTpeHUst OTAENbHbBIX BUAOB HApPYLLIEHWI NpaB YenoBeka. AT MeXaHn3Mbl,
nNpuBsi3aHHbIE K OTAENbHLIM rocyapcTBam UnNu Temam, npeaycmaTpuBaloT UHCTUTYT
crneyunanbHbIX A0KNaA4MKOB, NpeacTaBuTeNen U HE3aBUCUMbIX SKCMEPTOB U paboumnx
rpynn. OHM co3gatoTcs B COOTBETCTBUN C PE3OSIIOLUSMMI, MPUHATLIMU B OTBET Ha yXe
CINOXMBLUMECS CUTYaL MK, KOTopble, MO MHeHMIo Komucecun, 3acnyxmBatoT 6onee getanbHOro
n3yveHuns. OTKpbITble OTYETHI O AEATENBbHOCTU 3TUX MHCTUTYTOB €XErogHO HanpaBnsTCs B
Komuccuio no npaBam 4enoBeka, a HEKOTOPOE M3 HUX - Takke U B [eHepanbHyto Accambneto
OOH.

1.29 OcCHOBHblE TEMATUYECKME MEXAHU3MbI TAKOrO poAa, HEMOCPEACTBEHHO CBSA3aHHbIE C
npobnemaTuKon AaHHOIro PyKOBOACTBA, BKMNtoYaloT: CneumanbHOro goknaaymka no noitkam,
CneumanebHOro goknag4yvka no Hacunuio B OTHOLLIEHMM XXeHLWMH, CneunanbHOro goknagymka
Nno He3aBUCUMOCTU cyaen u topuctos, Pabouyto rpynny no HACUNbCTBEHHBLIM UK
BbIHY>KOEHHLIM UCYE3HOBEHNSIM M Pabouyto rpynny no npov3BofibHOMY 3afepXKaHuIo.
CyLecTByeT elle MHOXECTBO ApYrMX TEMaTU4eckux mexaHnaMmoB. PaboTa aTux opraHoB He
ABMNSIETCS B3aVMOMCKITHOHAIOLLEN, OHWM MOTYT Kak COBMECTHBIMU YCUMUAMMU, TaK U
CaMOCTOATENbHO paccMaTpmBaTb OOHW U Te XKe 3asaBIeHNns.

CneunanbHbin aoknapumk OOH no nbiTKam U ApPYruM XXecTokum, 6ecyenoBeyYHbIM

WUIM YHUXXaKOLWMM JOCTOMHCTBO BuaamM obpalleHMsA Uin HakasaHuA

1.30 WHctutyT CneumansHoro goknagymka OOH no nbitkam u gpyrum XeCToKUM,
BGecyenoBeYHbIM UIMN YHWXKAKOLLMM OOCTOMHCTBO B1AaM O0OpaLleHUs Uin HakasaHus Obin
yupexzaeH B 1985 r. Komnccmen OOH no npaBam yenoseka. TOT opraH co3fjaH B
cooTtBeTcTBUM C¢ YcTaBom OOH 1 npegHasHayeH angd NnpoBEPKM UCMOSTHEHUS
MeXOyHapPOAHbIX MPUHLMMOB 3anpeLLeHns NbITOK NobbiM rocy4apCcTBOM, BHE 3aBMCMMOCTU
OT TOro, Kakow JOroBop 3TO rocyAapcTBo paTnduumnposBano. Ha ocHoBaHUKM NOy4YeHHON
MHopmauumn CreymnanbHbIA 4OKTAO4YMK MOXET CBA3bIBaTbCS C NpaBUTENbCTBAMU,
3anpalumBas UXx KOMMEHTapUEB N pasbscHEeHUN. CrnieumnarnbHbIA JOKITA4UYNK MOXET Takke
npuberHyTb K Npoueaype "6esoTnaraTenbHbiX AeUCTBMI", Tpebys OT NpaBUTENbLCTBA
NPUHATMSA Mep MO ryMaHHOMY OOpaLLEeHN0 C KOHKPETHBIM JINLLOM UIK C TPYNMon Ny,
CneumanbeHbI AOKNaAYMK, MPU HANMYUN NpUrnaLleHnst v paspeLleHns NpaBuTeNbCTB,
MOXET nocellatb pasHble cTpaHbl. OTYEThI O TaKMX NOCELLEHUAX 06bIMHO NyBNMKYHOTCA B
KayecTBe npunoxeHui kK OcHoBHOMY 0T4eTy CreLmanbHOro Aoknagyuka, KoTopbii OH
npeactaenseT Komucenn OOH no npaBam 4enoseka.

1.31 CneumanbHbI AOKNag4vMK exerogHo nybnuyHo otunteiBaeTcs neped Komucenernn OOH no
npaBam yernoBeka u nepen NeHepanbHon Accambneenn OOH. B npeacrtaBneHHbIX Komnccum
oTyeTax NPMBOOUTCS KpaTKoe coaep)KaHne BCeX HamnpaBIieHHbIX NPpaBUTENbCTBaM 3anpocoB
W NOMYYEHHbIX OT HUX OTBETOB. OTU OTYETHLI MOIYT TakKe cofepxaTtb obLme coobpaxeHus

37 U
CrtaTbs 8 EBpONEncKon KOHBEHLMU MO NPeaynpexaeHunto NbiTok 1 6ec4YenoBeYHOro U yHXKaroLero JOCTOMHCTBO
ob6palleHust unu Hakasaxus, 1987 r.



no NoBOAY MPUMEHEHUS MbITOK B KOHKPETHBIX CTPaHax, OAHAKO B HUX OTCYTCTBYIOT BbIBOAbI
OTHOCUTESNbHO OTAEMNbHbIX 06BUHEHMI B MPUMEHEHMM NbITOK. OTYETbI MOTYT ObITh
NOCBSLLEHbI KOHKPETHBIM NPobrieMam nnmn cobbITUSIM, KOTOPbLIE BAIMSIOT UM CNOCOBCTBYIOT
NPUMEHEHNIO MbITOK B MMPE, OHM Takke coaepxaT obLue BbIBOAbI M pekoMeHgauuu.

MexnyHapoIHbI€ YTOJOBHBIC CY/Ibl U TPUOYHAIBI

1.32 HaumoHanbHble YronoBHbIE Cyabl ABMAITCA NEPBON UHCTaHUUEN, paccMaTpuBaroLLen
NPECTYNNEHNs], CBA3AHHbLIE C MPUMEHEHMEM MbITOK U APYTNX YTONOBHO HaKa3yeMbIX BUAOB
nnoxoro obpaweHns. B nocnegHue rogpl 6bin yupexaeH uenein psg ad hoc
MeXAyHapOoaHbIX TpMbyHanoB, cpean HMX MexayHapoaHbii TpubyHarn no ObiBLUE
KOrocnasum (MTHO) n MexgyHapogHbii TpubyHan no PyaHge (MTP). MNMpecTynnexus B Buae
NMPYMEHEHNS MbITOK, PABHO KaK NPECTYNMEHNsA NPOTMB YEeNTOBEYHOCTU N BOEHHbIE
npecTynnexus, BktoyeHsl B Yetaesl MTHO®, MTP*, a Tarke B Pumckuin CtatyT
MexgyHapogHoro yronoBHOro cyaa (MYC)4°. CtatyT MYC 6bIn NPUHAT B OKOHYATENTbHOM
BapuaHTte B 1998 r., nonyuyus 60 HeobxoaMMbIX paTudurKaLmi, YTO NO3BOMNWMIO eMy BCTYNUTb
B cuny B 2002 r. B 6ygywem MYC cMOXeT oCyLLeCTBNATb YrofloBHOE NpecnegoBaHne 3a
HeKoTOopble NPEeCTyNIeHMs MO NPUMEHEHMIO MbITOK B TEX Cry4asix, koraa HaunoHarnbHble
Cyfbl HE B COCTOSIHUM UMK HE HaMepeHbl 3TO AenaThb.

MexayHapoaHbin KomuteT KpacHoro Kpecta (MKKK)

1.33 MexayHapoaHbii KomuteT KpacHoro Kpecta — aTo He3aBucumasda 6ecnpuctpactHas
rymMaHuTapHas opraHusauus, obnagatollas cneymanbHbIM MaH4aTOM, BblAaHHbIM €N B
COOTBETCTBUM C MEXAYHAPOAHLIM N'YMaHUTapHbIM NPaBoOM, B YaCTHOCTU, B COOTBETCTBUM C
YyeTblpbMs YKeHeBckumu KoHBeHUMAMU. 3Ta opraHnsauus nposoaut 6ornbLuyto paborTy,
OKa3sblBas MOMOLLb 1 3aLLMTY XXepTBaM BOOPYXEHHbIX KOH(PNNKTOB 1 NOCTpaAaBLUNM B XoAe
BHYTPUHaLMOHamNbHbIX pacnpei. B cnyyae mexayHapoaHbIX BOOPY>KEHHbIX KOH(DIUKTOB
Mexay rocygapcteamu-ydacTHukamum XXeHescknx KonseHumin MKKK ynonHomoueH nocewatb
MecTa MHTEPHMPOBAaHWS, 3aKIKYEHNs U TPyOOBbIe nareps, rae cogepXaTcs BOEHHOMMEHHbIE
UNK FpaXkgaHCKME UHTEPHUPOBAaHHbIE Nnuua. B Tex crnyyasx, koraa KOHQIUKTbI HE HOCAT
MeXOyHapO4HOro XxapakTepa, a Takke B Crlyvyae BHYTPEHHEN pacnpu 1 HanpsKeHHOCTH,
KpacHbin KpecT MoXeT npeanaraTb CBOU YCIYrn KOHNUKTYIOLWMM CTOPOHaM U, C UX
corracusi, nony4atb pa3peLleHre Ha 4OCTyn K MecTaM 3akntodeHus. Jeneraunm KpacHoro
KpecTa noceliarot 3agepXaHHbIX C LLeNbio OLEHKM 1, NpY HEODX0ANUMOCTH, Yry4LleHNs
MaTtepuarnbHbIX 1 MCUXONOrMYECKUX YCIOBUM UX COOEPXKaHUA B MecTax nuwieHus ceoboapl, a
Takke npegoTBpaLleHns NbiTOK U NNoxoro obpalueHus. Npoueaypbl NoceLeHun
npegycmaTpuBaloT JOCTYN KO BCEM NULaM, CoAepXaLlMMcs No4 CTpaxen, U KO BCEM MecTaMm
3aKnoyeHns 6e3 orpaHudeHnst 4IMTENBHOCTU U YacTOTbl NOCELLEHWUIA, @ YNEHbI Aeneraunmi
KpacHoro Kpecta gomkHbl UMeTb BO3MOXHOCTbL CBODOAHO 1 ©e3 cBMaeTeNen pa3roBapmeaTb
C NoObIM NULIOM, coaepXalLmMmMes nog cTpaxkein. CTaHgapTHOM NpakTUKon paboTel BO BPEMS
noceweHnn generaunmn MKKK aBnseTca Takke cnexeHve 3a nepemelleHneM oTaenbHbIX
3agepkaHHbix nuu. MoceLweHns n 0TYETbI O HUX SBMATCA KOHMAEHUNaNbHbIMKU, OOHAKO
MKKK moxeT nybnunkoBaTb CBOM KOMMEHTapuUn B TOM Clydae, korga rocyaapCTBEeHHbIe
opraHbl CTpaHbl NoceLeHNs Ny6rIMYHO KOMMEHTUPYIOT OTYET UM CaMo MOCELLEHNE.

8 Cratba 5, YctaBa MTHO.
3 CraTtbs 3, YctaBa MTP.
40 Cratbu 7 1 8, Pumckoro craTyTa.



HamyHbeno u Opc npomue Ha4asibHUKa mopbMbl BuHOXok v AHop, Hamnbus,
BepxoBHbii cya, 9 uona 1999 r., 2000(6) BCLR (NmS); [2000] 3 LRC 360;
(1999 r.) 2 CHRLD 331(Hamnbus)

McTupl, NATb 3aKMOYEHHbIX CNEACTBEHHOIO M30naTopa, Obinv CKOBaHbI Lienbio, MOcre Toro
KaK 4yeTBepo M3 HMX MblTanucb 6exaTb 13 TIOPbMbI, @ NATLIN, KaK Npegnonaranock, momoran UM.
OHv noganu 3asBfeHne Ha TOM OCHOBaHWU, YTO BbInn HapyLLEHbl UX KOHCTUTYLMOHHbIE NpaBa
Ha YyernoBeYecKkoe JOCTOMHCTBO 1 CBOBOAY OT NbITOK U APYTMX BUAOB XECTOKOrO,
6ecyenoBeyYHOro 1 yHxKaoLero JOCTOMHCTBO ObpaLleHns Unu HakasaHus.

BepxoBHbI cya B NpOM3BOACTBE NO Aerny UCMNOonb3oBan MexayHapoaHble cTaHaapThl, B
TOM yncne MuHMManbHble CTaHAapTHbIEe NpaBuna obpalleHns ¢ 3akntodeHHbIM1 OOH 1
nepecMOTPEHHYI0 pedakuunio EBponencknx MmHMMarnbHbIX Npasun obpaLleHns ¢ 3aKkmnioYeHHbIMN.
Cya Takke 0TMETUN BaXHOCTb npucoeanHeHns Hammnbumm k KoHBeHUMM NpoTYB MbITOK U ApYrnx
BM0B >XECTOKOro, 6ec4enoBeyYHOro N1 yHmxawLero JOCTOMHCTBO BMAOB obpalleHms u
HakasaHusa 1 K MexayHapoaHOMY MakTy O rpaxaaHCKuX 1 NoNUTUYECKUX NpaBax; Cya "4eTKo
PasbACHW, YTO 3aKMOYEeHHbIE COXPAHAKT MPaBo Ha yBaXXeHne MX 4YenoBeYeCcKoro JOCTOMHCTBA
1 nx Yenoseyeckon npupogpl”. Cya TaKke oTMETWA, YTO NpeLeaeHTHOe NpaBo U
3aKOHOAATeNbCTBO APYrMX CTPAH OTXOAUT OT NMPOU3BOSIbHOMO M HE ABNSAOLLErocst He06XoANMbIM
NCMOnb30BaHWsA ON3NYECKUX CPEACTB orpaHnyeHmns. MHorve ctpaHbl npuberatoT K nx
NCMONb30BaHMIO TONBKO TOrAa, Korga B 9TOM ecTb abcontoTHas HeobxoaNMMOCTb, Npu CTPOroM
Haf3ope 1 Ha KOPOTKME Neprodbl BPEMEHW, @ B HEKOTOPbIX CTPaHax UX MPUMEHeHMe NONIHOCTLIO
3anpeLleHo.

Cya noctaHoBus: "MNpu nobbix 06CTOATENBCTBAX NPaKTMKA NPUMEHEHUS Lienen 1
KaHOanoB Ans orpaHuYeHnst cBoboabl YeroBeka yHUXaeT ero 4ernoBeyeckoe JOCTOMHCTBO,
CBOJMT ero A0 YPOBHSI CTPEHOXEHHOTO XMBOTHOIO, MOABMKHOCTb KOTOPOro OrpaHuyeHa, Ytobsbl
OHO He cbexano. 3Ta Mepa, Kpome TOro, CUIMbHO HAaNOMUHAET AHW MUHYBLUWE, KOraa noaw,
XMBYLLME Ha 3TOM MaTepuKe, yBO3UNMCb B pabCTBO 1 NpogaBanuchb kak paodbl. Jlioaw,
3aKOBaHHbIe B KaHAarbl 1 Lenu, He MMeLOT BO3MOXHOCTN HOPMarnbHO NOMbITbCA U CMEHUTb
ogexay, 4To yXe BblAenseT ux n3 yucna Apyrmx nogen, u camo no cebe YHN3nTernsHo u
CTbigHO".



2 MapaHTUK 3aLUTbl OT MbITOK NNL, NULLEHHbLIX cBOGOAb

CopepxaHue

22 MHdopmrpoBaHue nuu, NuweHHbIx cBoboabl, 06 nx npaBax

23 Vcnonb3oBaHue oduumansHO NPU3HaAHHBIX MECT COOEPKaHUsA Nog CTpaxen u BegeHne
adhpeKTUBHOM perncrpaumm

24 HenprnemnemocTb cogepxaHnsi NoA cTpaxken 6e3 npaBa nepenuckn 1 obLieHns

25 'yMaHHble ycrioBusa cogep>aHns rnog cTpaxen

28 [onyctumble npaeuna npoBeaeHMs gonpoca

29 [ocTyn K agBokaTy u yBaxeHne OyHKUMIN agBokaTa

30 HocTyn K Bpady

31 [MpaBoO OCNOPUTL 3aKOHHOCTb COAEPXKaHUA Mog CTPaxen

34 FapaHTUM ona ocobbIx KaTeropumn nNuy, cogepXKaluxcs nog cTpaxen

34 CopaepxxaHvie nog CTpaken XeHLMH

34 CopepxaHue nop cTpaxen HeCoBEpLLIEHHONETHUX

35 Jlnua ¢ ncuxuyeckumn pacctpomncTeamm



2 MapaHTUK 3aLUTbl OT MbITOK NNL, NULLEHHbLIX cBOGOAb

2.1 B gaHHon rnaBe npuBedeHo onucaHue rapaHTui, KOTopble COAEPXKaTCsl B MEXAYHapOaAHOM
npaee ¥ HanpaeneHbl Ha 3alMTy NIMLLEHHbLIX CBOBOALI NUL, OT NMPUMEHEHUS K HUM MbITOK U UHbIX
¢opM nroxoro obpaLleHus.

2.2 Kaxgpin yenosek obrnagaeT npaBoM Ha cBo604y U HEMPUKOCHOBEHHOCTb fIMYHOCTM — B TOM
4MCre NPaBOM Ha CBOGO/Y OT MPOM3BOMLHOMO apecTa U 3akmnioyeHns noa cTpaxy.”’ Ecnmn
rocyaapcTBo NnuaeT Yenoseka cBoboabl, TO 3TO NpeanonaraeT NPUHATME roCy4apCTBOM Ha
cebs 06513aHHOCTM 3a00TUTLCA 0 6e30MacHOCTH Takoro nuua u o ero 6rnarononyynu. Jluua,
coAepalumecs nof cTpaxeun, He AOMKHbI MoABEepPraTbCa KakKMM-rmbo NULLEHUAM Unn
MPUHYXXOEHMIO, KPOME TeX, KOTOPbIE CIeAyIoT U3 camoro dakTa NnLLEHUs nx cBoGogbl ™. OTu
npaBa rapaHTnpoBaHbl Ctatbsimu 7 1 10(1) MexxgyHapogHOro nakra o rpaxgaHcKux u
nonutnyeckmx npasax (MIITIM), koTopble, COOTBETCTBEHHO, 3aNpPeLLatoT NPUMEHEHME MbITOK U
nnoxoe obpatleHune, N rapaHTUPYIOT Npasa N1, NULWEHHbIX cBO6OAbI. ATO OTPaXKEHO TakkKe B
Lienom psiie ApYrMx MexayHapoaHbIX JOrOBOPOB O NpaBax Yenoseka.”> 3anpet nbiTok u
nnoxoro obpalleHns NpMMEeHNM KO BCceM nuuam 1 B noboe spems. Hekotopble npasa,
npegycMOTPEeHHbIE BbllLeyKka3aHHbIMW LOroBopamu, Takue Kak npaBo He noaBepraTbCcs
NPOU3BONbLHOMY 3aZepkaHnto, MOryT BblTb OrpaHUYeHbl MpK onpeaeneHHbIX 00CTOATENbCTBAX,
HanpvmMep, B cnyyae BBeAEHUS Ype3Bbl4aNHOro NOMNIOXKEHWs, OQHaKO rapaHTMmn, Heobxoanvble
ONs NpefoTBpaLleHns NbITOK, Takue, Kak orpaHU4eHne BPpEMEHM, B TEYEHNE KOTOPOTrO YEnoBek
MOXeT HaxoAUTbCA B 3akrodeHun 6e3 npaBa nepenuckn 1 obLLEHNS, LOIMKHBI OCTaBaTbCS B
cune®.

2.3 YacTto uHgmeug nogBepraeTcs pucky NpMMEHEHWs MbITOK UK NIIOXOro obpalleHns oo
¢opmarnbHOro apecta n npegbaBneHus 06BUHEHNS ™. HenctButensHo, EBponenckun KommTeT rno
npegynpexaeHunto nbitok (EKMIM) nogyepkHyn, 4TO pUCK MbITOK M NIIOXOro obpatleHnst Hanbonee
BbICOK B epyo ], BPEMEHH, KOTOPbIA HENOCPEACTBEHHO CREAYeT 3a NMLeHeM cBo6oabI ™.
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Cratbsi 9 (1) MexayHapoAHOro nakta o rpaXaaHCcKux 1 nonutundeckux npasax; Ctatbst 5 EBponericko KOHBEHUMM
npaB YenoBeKka M OCHOBHbIX cBo6of; CtaTbsi 6 AdpprkaHckon xapTum Npae Yenoseka u Hapoaos; CTaTtes 7
AMepyrKaHCKOW KOHBEHLIMM O NpaBax YernosBeka.

KomuTteT no npaBam 4yenoseka OOH, O6wue kommeHTapun 21, Ctates 10 (Copok yeTBepTOe 3acefaHuve, 1992 r.),
COH0opHMK 0BOLLMX KOMMEHTapPUEB, MPUHATBLIN OpraHu3auusMm B pamkax JoroBopa o npasax Yenoseka, Jok. OOH
HRNGEN\1\Rev.1 33 (1994), nap. 3.

Hanpumep, CtaTtbsa 3 EBponenckon KOHBEHLMN NpaB YernoBeka 1 OCHOBHbIX cBO60A; CTaTbs 5 AMepuKaHCcKon
KOHBEHLMM 0 npaBax yenoseka; CtaTba 5 AdpuKaHCKON xapTum npae YenoBeka U Hapoaos; Ctatba 37 KoHBeHLMN O
npaBax pebeHka; Ctatbsi 1 KoHBEHUMSA 0 NUKBUAALMN Bcex hopM AUCKPUMUHALMN XKeHLWKUH; CTaTbn 2 1 4
MexxamepurKaHCKOM KOHBEHLMMN
no NpefoTBPaLLEHUIO U UCKOPEHEHWIO HACcKUNus MPOTUB XEHLLMH U Haka3aHuio 3a ero npumeHexue; Ctatba XVI
AdbpukaHcKon xapTum o npaBax v Gnaronony4un pebeHka.

KomuteTt no npasam 4yenoseka OOH, O6wwue kommeHTapum No. 29, YUpesBblyaiiHoe nonoxexue (cT. 4), NpUHATO Ha
1950-m 3acepaHuu, 24 niona 2001r., nap. 16; Cm. Take Akcol npomus Typuyuu, ECtHR, Pewenune ot 18 gekabps 1996
r.; bpaHHueaH u Makbpalid npomue Benukobpumanuu, ECIMY, Pewexune ot 26 mas 1993 r.; bpoeaH npomus
Benukobpumanruu, ECMNY, PewweHune ot 29 Hosi6pst 1988 r.; "Habeas Corpus npu Ype3Bbi4aliHOM NONoXeHun",
KoHcynbTatuBHoe 3akntoueHne OC-8/87 ot 30 saHBaps 1987 r., ExxerogHbin 0TYET MexamepukaHckoro cyaa, 1987 r.,
OAS/Ser.L/V/NI.17 Ook. 13, 1987 r; n "CynebHble rapaHTum Npu YpesBblyaiHOM nonoxeHun", KoHcynbTaTuBHoe
3akntodeHne OC-9/87 ot 6 okTsi6psa 1987 r., ExerogHbl oTyeT MexamepukaHckoro cyaa, 1988 r., OAS/Ser.L/V/II1.19 Ook.
13,1988 r.

CBof NPUHLMMOB 3aLUMTbI BCEX NL, NoABEPraeMblixX 3aAepXaHuio Unn TIPEMHOMY 3aKMIOYEHWIO B Kakon Bbl TO HK
ObIno chopme ncnonb3yeT creayroLLyo TEPMUHONOTUIO: (a) ‘ApecT’ 03HaYaeT akT 3aJepXXaHus nuua no NoA03pPeHnto B
coBepLUEeHUN Kakoro-nmbo npaBoHapyLUEHNS UK MO peLleHmnio kKakoro-nmbo opraHa; (b) ‘3agepxaHHoe nNuLO’ o3HavaeT
noboe n1uo, N1LLIEeHHOoe NMYHON cBOBOAbI HE B pe3ynbTaTe OCYXAeHNS 3a COBepLUEHME NpaBoHapyLLeHus; (C)
‘3akntoyeHHoe UL’ 03HavaloT Nboe NMLo, NULLEHHOE NNYHOW CBOOOALI B pe3ynbTaTe OCYXAEHUS 3a COBEpLUEHNe
Kakoro-nmbo npasoHapyLeHus; (d) ‘3agepxaHne’ o3HavaeT COCTOsIHWE 3a4epXXaHHOro nuua, onpeaeneHne KoToporo
npvBoAUTCS Bbile; (€) ‘3aknioyeHne’ o3Ha4aeT COCTOSIHME 3aKMOYEHHOro nuua, onpeaeneHme KOToporo NpMBOAUTCS
Bbiwe; (f) CnoBa ‘cyaebHbINn nnu HOM opraH’ 03Ha4atoT CyAeOHbIN UK MHOW OpraH B COOTBETCTBUM C 3aKOHOM, CTaTyC u
NosIoXeHne KoToporo obecnevnBaloT MakCMMarnbHO MPOYHbIE FrapaHTUN KOMNETEHTHOCTW, 6eCNPUCTPaACTHOCTY 1
He3aBNCUMOCTH.

EBponetickuii KomuteT no npeaynpexaeHuio NbiTok U 6ec4enoBeYHoro Unm yHmxarLLero JoCTOMHCTBO obpalleHus
unn Hakasanusi, CmaHdapmsl EKTIM, CywecmeeHHbie pasdesnbi obwux omyemos EKTI, CoeT EBponbl, okTsi6pb 2001
r., EKMMN/Inf/E(2002), cTp. 12, nap. 41.



lMo3aTomy NpuBEeAEHHLIE HXKE MEXAYHAPOAHbIE CTaHA4APThl MPUMEHUMbI C NEPBOr0 MOMEHTA
nuweHnsa ceoboabl.

NHbopmupoBaHue nuy, NuweHHbIX cBoboabl, 06 nx npaBax

2.4 Kaxabli YenoBek, NULLIEHHbIN cBo6odbl, MMEET NpaBo 3HaTb MPUYMHLI €0 apecTa Unm
3agepxanus. Ctatbs 9(1) MIITIM rnacuT: " Kaxkgpli YenoBek uMeeT npaBo Ha ceoboay u
NINYHYIO HEMPUKOCHOBEHHOCTb. HUKTO HE MOXET OblTb NOABEPrHYT NPOM3BONbLHOMY apecTy unm
codepXaHuto nog cTpaxen. HMKTO He JormkeH ObiTb NuweH cBoboapbl MHaye, Kak Ha Takux
OCHOBaHWAX M B COOTBETCTBUM C TaKoW NpoLeaypomr, KOTOpble YCTaHOBSEHbI 3aKOHOM.". B cTaTbe
9(2) MIITIMN ckasaHo: "Kaxxgomy apecTtoBaHHOMY COObLLIAOTCA NMpu apecTe NpPUYUHbI ero apecTa
1 B CPOYHOM nopsigke cooblaeTcsa noboe npeabsasnsemoe emy obsuHeHne". Komuter OOH no
npaBaM 4YerioBeka NOCTAHOBWI, YTO HEAOCTATOYHO NPOCTO NPOMHAOPMUPOBATL 3aepKaHHOe
nunuo o6 apecte 6e3 kakoro-nmMbo ykasaHusi Ha CyLLIECTBO NPeabsBISEMOro emy oulmnanbHOro
06BUHEHMS" . [axe no "genam, cBA3aHHLIM C roCcy4apCTBEHHOM 6e30MacHOCTLIO", MonNuUUs 1
COTPYAHUKM OpraHoB 6e30MacHOCTU AOMKHbI B MMCbMEHHOM BUAE U3NOXUTL NPUYMHBI apecTa,
KOTOpble JOIMKHbI ObITb MpeaocTaBeHbl B cya Ans paCCMOTpeHI/IH48.

2.5 EBponenckuii cyq no npaBam YesnioBeka KOHCTaTUpoBar, Y4To NobomMy apecToBaHHOMY nvLy
"0OMKHBI ObITb Pa3bACHEHbI MPOCTbIM, HE CNELManM3npoBaHHbIM 1 AOCTYMHbIM ANsi ero
NMOHNMaHNS SI3bIKOM OCHOBHbIE opuanYeckune n pakTuiyeckme oCHoBaHMs ero apecTa, YTo
No3BOSIUT apeCTOBAHHOMY, ECITM OH TOr0 3ax0o4eT, 0b6paTUTbCA B CyA M OCMOPUTb 3aKOHHOCTb
Takoro 3anep>|<aHm;|".49 EKTIM pekomengoBan, Ytobbl Kaxabld YENOBEK, NULLIEHHbIN cBO6OAbI,
661N NPONHMOPMUPOBAH O NpaBe coobLWNTL 06 aToM NrBoMy NuLy No coBCTBEHHOMY BbIGOPY, O
npase AOCTyNa K afBokaTy 1 0 NpaBe A0CTyna K Bpayy, B TOM YiCre 1 no BbiGopy
3afepXxaHHoro. ATK Npaea nognexar peanusaumm ¢ CaMoro Havana 3agepxaHus (T. . ¢ Toro
MOMEHTa, Koraa 4YesioBeK JOIMKEH OCTaBaTbCs B pacnopsiXeHun nonmumm).so EKIMM Takke
pekomeHaoBarl, 4Tobbl "Ha caMOM HavyanbHOM 3Tane 3agepXaHus [Muam, nuweHHbIM cBoboabl]
BblgaBarncsa MH(OPMaLMOHHBIA NIMCTOK C NepevyHEM nX npae. MHPOPMaLMOHHBIA NUCTOK AOSMKEH
BbIMyCKaTbCA HAa pasnuyHbIX A3blkax. Kpome Toro, 3agep)xaHHOro cnegyeTt NonpocuTb nognucaTb
3asiBNEHNe 0 TOM, YTO OH ObliT NPONHAOPMUPOBAH O CBOUX rlpa|=.zax".51

2.6 MpuHaTtein OOH Ceofg NpUHLUMMNOB 3alLMThLI BCEX MWL, NoABEpPraeMbiX 3aaepKaHuto unm
TIOPEMHOMY 3aKIIOYEHUIO B Kakow Bbl TO HK BbINo bopme, KOHCTaTUpYyeET, YTOo "nobomy nuuy B
MOMEHT apecTa U B Havarne 3agepXaHusi Unm 3akntoveHuns, Unn BCKope nocrie 3Toro, opraHom,
OTBETCTBEHHbIM 3a apecT, 3afepKaHne U1 3aknioveHne, COOTBETCTBEHHO, OBOAATCS A0
CBEAEHMS N pas3bsACHAITCS ero npasa M kKak OHO MOXET OCYLLECTBUTb 3TU npaaa".52

Hcnonb3oBanue opuIMaIbHO MPU3HAHHBIX MECT COJEPKAHUA O] CTpaXKeil U BeeHUE

s pexTHBHON perucTpanuu

2.7 Komuter OOH no npaBam YyenoBeka ykasars, 4To "C uenbto obecneveHns ahdekTnBHOM
3alWnTbl 3a4ePXKaHHbIX ML, HEOOXOAMMO MPUHATE MEpPbI K TOMY, YTOObI 3aaepXXaHHble
coepXxanucb B Mectax, opmumanbHO NPU3HAHHbIX B KAYECTBE MECT COAepKaHWUs Nnog CTPaxewn,
M 4YTOObI MX MMEHA U MecCTa cofepXaHusi, paBHO Kak U UMeHa NunL, OTBETCTBEHHbIX 3a UX
3agepkaHue, Obinn 3aHeceHbl B COOTBETCTBYIOLLME XXypHarbl (PETUCTPbI), JOCTYMNHbLIE ANs BCEX,
KTO 3TUM UHTEpecyeTCs, B TOM Yucre poACTBEHHUKAM 1 Apy3bsam™™. EBponenckun cyq no
npaBaM YerioBeKa KOHCTaTUpPOBaIl, UTO HENPU3HaHWE haKkTa 3afepXKaHns YenoBeka

47 Adonbgpo Apewep Kandac npomus Ypyesasi, CoobweHne Ne 43/1979 (11 sHsaps 1979 r.), Jok. OOH, Oon. Ne 40
S§/38/40) 192 (1983 r.).

3akntountensHble BoiBoagbl Komuteta OOH no npaBam yenoseka: CyaaH, fok. OOH. CCPR/C/79/Add.85, 19 Hoabpsa
1997 r., nap. 13.
4 ®oke, Kamnbenn u Xapmnu, ECINY, Oeno Ne 18/1989/178/234-236, Pewenue ot 30 aBrycta 1990 r., nap. 40.
0 EKMM/Inf/E (2002 r.) 1, ‘Boigepxka 13 12-ro obuwero otyeta’, ctp. 12, nap. 40 n ctp. 13, nap. 42.
Tam xe., cTp. 13, nap. 44.
52 MpuHumn 13.

Komutet OOH no npaBam yenoseka, O6wwue kommeHTapun 20, Ctatbs 7 (Copok YeTBepToe 3acenaHnue, 1992 r.),
COOopHUK 06LLMX KOMMEHTapUEB, NMPUHATLIN OpraHM3aunsmmn B pamkax [loroBopa o npaBax Yenoseka, [lok. OOH
HRI/GEN/1/Rev.1, 30 (1994), nap. 11.



npegcrtaensaet cobon "nonHoe oTpuulaHmMe" rapaHTuii, cogepXalmxcsa B EBponenckon KOHBEHL MM
0 nNpegoTBpaLLeHUN NPOM3BOSIBHOIO NULLEHNS NpaBa Ha ceoboay 1 6e3onacHoOCTb nmuHocTn"™.
2.8 EKIIIM pekomeHayeT BECTM NO KaXXAOMY 3afepKaHHOMY AeTanbHble 3anucu o6CToATENLCTB
coepXaHusi Nog, CTpaXKen, B KOTOPbIX JOSMKHbI HAWTK OTpaXeHne "Bce acnekTbl COAepXXaHmsa nog
CTpaxen 1 Bce NpeanpuHaTbIE B OTHOLLEHUN 3aepXXaHHbIX Mepbl (Korga cCocTosinoch
3agepkaHue 1 ero NpuUYmMHbl; Korga 3agepxaHHbii Obin NPOMHGOPMMPOBAH O CBOUX NpaBax;
Npu3HaKn paHeHU, YMCTBEHHOIO pacCTPONCTBa U T. A.; Koraa obinvM NpoMHOpMUPOBaHBbI
Gnvkanne poacTBEHHUKM/KOHCYNBCTBO M aBOKaT, KOr4a OHM NOCeTUNW 3adepXXaHHoro; Kkorga
3agepkaHHomy Obina npeanoxeHa efa; Korga cocTosancs 4OoNpoc; Koraa oH Obin nepeBeaeH B
ApYyroe ydpexaeHune unm ocBoboXaeH v T. A4.). AQBoOKaThbl 3a4epPXXaHHOIo AOMKHbI UMETb AOCTYM
K 9TUM 3anmcsam".

2.9 MpuHaTtein OOH Ceog NpUHUMMNOB 3alLMThLl BCEX UL, NOABEPraeMbiX 3a4epKaHuio Unm
TIOPEMHOMY 3aKIIOYEHMIO B Kakom Bbl TO HM BbINo hopme, KOHCTaTUMpPYyeT, YTO OpraHbl BriacTu
OOJIDKHbI XPaHUTb U NOAAEPXKNBATb Ha YPOBHE COBPEMEHHbIX TpeboBaHMn ourLmanbHyO
perncTpauuio Bcex 3agepKaHHbiX Kak B MeCTe UX 3aepKaHusi, Tak 1 LieHTpanmM3oBaHHO.
MHdopmaLmsa B Takoro poga XypHanax perncrpauumn gormkHa obiTb 4OCTyMHa cg/p,aM 1 UHBIM
KOMMETEHTHbIM OpraHam BRacTW, CaMOMy 3afepKaHHOMY 1 YrieHaM ero cembi.”’ [lanee
NpVHUMNBI rnacaT, 4Yto "B uenax HabnogeHus 3a cTporum cobniogeHneM COOTBETCTBYOLLNX
3aKOHOB M NpaBui MecTa 3aepXXaHus perynspHo noceLarTcs KBanugrumpoBaHHbIMU 1
obragaLmmMm JOCTaTOYHbIM OMbITOM fMLaMK1, Ha3Ha4YaembIMU U OTBETCTBEHHBIMU Nepes
KOMMETEHTHBIMY BNACTAMMU, OTIIMYHBIMM OT BIlaCcTeW, B HENOCPEACTBEHHOM BEAEHMUN KOTOPbIX
Haxo4saTCa MecTa 3agepXaHus Unu 3aknodeHns. 3agepxaHHoe unn Haxogsuleecs B
3aKMYEHMN NINLO MMEeET NpaBo CBOOGOAHO U B YCINOBUSAX MOSTHOM KOHPUAEHLUMANBHOCTH
obLwaTtbcd ¢ nMuamMu, KoTopble noceLlatT MecTa 3aepXKaHns Unn 3aKkmnioyYeHns ... Npu
cobntogeHnn pasymMHbIxX yCnoBum, HeobxoamMmbix ansa obecneyeHnsa 6e30nacHOCTM U Nopsaka B
Takux mectax."

210 CneumanbHbii goknagymk OOH no nbiTkam pekomeHayeT, 4Tobbl "0oNpoc NPonM3BoAUNICS
TOMNMbKO B 0hMLMarnbHbIX LEHTPaX, a HanuumMe ceKpeTHbIX MECT cofepXaHusl nog cTpaxen 6bino
3anpeLleHo 3akoHoM. Ecnu odmumnansHoe nuLo CoAepKUT apecTOBaAHHOrO B CEKPETHOM U/unu
HeouLManeEHOM MeCTe 3aKIYeH s, TO 3TO cneayeT paccMaTpuBaTth Kak Hakasyemoe
npectynnenne. Jllobble NokasaHus, NONy4YeHHbIE ¥ 3a4epXaHHOro BO BPEMS ero gonpoca B
HeodUUMaNbHOM MECTE 3aKMYeHUs U He MOATBEPXKAEHHbIE 3a4epXXaHHbIM BO BpEMS Jonpoca B
odmumanbHbIX MecTax, He JOJPKHO NPUHMMAaTBLCS CyAOM B KayecTBe AokasaTtenbcTB. Hukakoe
npu3HaHve, caenaHHoe NUWEeHHbIM CBOOOAbI NMULIOM B OTCYTCTBUM CyabM UNN aaBoKaTa, He
OOMmkHO obnagaTth Aoka3aTenbHOW CUMOW B CyAe, OHO MOXET CNY>XUTb NLLb CBUOETENbCTBOM
NPOTUB TeX, KTO OGBMHAETCA B NOMyYEeHUN NPU3HAHUSA HE3aKOHHLIMM MeTogamn",

HenpuemnemocTb cogepxaHms nog ctpaxen 6e3 npasa nepenuckun n obeHns
2.11 MexpyHapoaHble HOpMbl He codepaT NpsiMoro 1 6e3ycrnoBHOro 3anpeTa Ha cogepkaHue
noa crpaxen 6e3 NnpaBa Nepenuckn 1 obLLLEHNS — KOTAA 3aKIHOYEHHBIN JINLLEH BCEX KOHTAKTOB C
BHELWHMM MupoM. OgHaKo MeXayHapoaHble CTaHA4apTbl NpeayCcMaTpUBatoT, YTO OFPaHUYEHNST 1
OTCPOYKM B NPeoCTaBNeHNN 3a4epXaHHbIM AOCTYNa K Bpayy v aaBoKaTy, paBHO Kak 1 B
paspeLLeHnn N3BECTUTb KOro-nnbo o 3agepkaHny, JONYCTUMbI TONBKO MPU UCKITHYUTENBHBIX
00CTOATENBCTBAX U HA O4YEHb KOPOTKOE BPEMSI.

2.12 Komutet OOH no npaBam 4YenoBeK YCTAHOBWUIT, YTO NpaKTMKa COAEPKaHUSA NOA CTpaxen
6e3 npaBa Nnepenuckn 1 obLLeHNs 6naronpuAaTCTBYET MPUMEHEHUIO NbITOK — 1 cama no cebe

>4 Kakuyu npomus Typyuu, ECIMY, PeweHune ot 8 nions 1999 r., nap. 104.
® EKNIN/INF/E (2002) 1, cTp. 7, nap. 40.
MpuHumn 12.
Tam xe.
%8 MpvHUMn 29.
S OtueT cneunansHoro goknagymka OOH no nbitkam, Jok. OOH A/56/156, nionb 2001 r., nap. 39(d).

60 MpepBapuTtenbHble 3amevanns Komuteta OOH no npasam yenoseka: Mepy, dok. OOH CCPR/C/79/pon. 67, nap. 18 u
24,25 viona 1996 r..



MOXeT Hapywatb Ctatbto 7 unm Ctateto 10 MIITIM. ®1 KomuTeT 3asiBun, 4TO B KaYecTBe
rapaHTumM He NPUMEHEHMS MbITOK 1 MIIOXOro obpaLleHns ,EI,OJ'I)KHbI ObITb MPUHSITLI MEPbI MPOTUB
coaepaHvs nop cTpaxeit 6e3 npasa nepenncku n obLeHrs.® MexamepukaHckast KOMUCCHS MO
npaeam 4YernoBeka KOHCTaTUpOBana, YTo NpakTuka cogepXaHus nog ctpaxen 6e3 npaea
nepenmnck1 n obLLeHNst He CNOCOBCTBYET YBaXKEHMIO NPaB YenoBekKa, NOCKOSbKY OHa "cos,qaeT
CUTyaLmio, CNOCOOCTBYIOLLYIO MHBIM NMpPaKTUKaMm, B TOM yncne NPUMEHEHUIO MbITOK"
HeoBOCHOBAHHO Haka3sbiBaeT CeMblo 3amepaHHoro.”> MexamepukaHckasi KOMUCCUS Takke
CUMTaeT, YTo NpaBO Ha MNocelleHne POACTBEHHUKAMU SIBNSIETCS (*)yH,CI,aMeHTaJ'IbeIM
TpeGoBaHueM", 06ecneumBaloLLVIM yBaXKEHNE NPaB HaXOAALMXCs nog cTpaxen nuu.* Komuccus
yKkasana, 4To NpaBo Ha NoceLleHre pacnpoCTPaHAETCa Ha BCEX HAaXOOSALWMXCS NOA CTPaXKen, BHe
3aBUCUMMOCTM OT XapakTepa NpecTynieHns, B KOTOPOM OHU OBBMHSAOTCA UMK MO KOTOPOMY OHM
OCYXX[AEHbI, N YTO NpaBuna, paspeLlarLme Nuib pedkme NoceLeHns u nepemMeLleHne
COAEpKaLLMXCS NO4 CTpaxKel B yAaneHHble 3aBefdeHus], ABnsoTcs HegonyCcTUMbIMy
NPOM3BOSbHLIMU CaHKLMSIMUA.

2.13 Komuccua OOH no npaBam 4enoBeka KOHCTaTUpoOBana, YTo "NpoaormKUTenbHOe
coaepxaHue nog crpaxen 6e3 npaBa nepenuckn 1 obLLEHNS MOXET CNocoOCTBOBaTb
NPUMEHEHNIO MbITOK 1 MOXET camo no cebe okasaTbcst OPMON XKEeCTOKOro, 6ec4enoBeyHOro u
YHWXKaloLLEero 0CTOMHCTBO 06pau.|,eHw;|"66. CneunanbHbin goknaa4mk OOH no nbiTkam 3aseun,
47O "MbITKM Yalle BCEro NpakTUKYTCS BO BPEMSI COAepXKaHMs nof cTpaxen 6e3 npasa
nepenuckn n obuerHns. Takoe cogepxaHme nog CTpaxken OOIMKHO ObiTb NPU3HAHO HE3AKOHHbLIM,
a cogepxawmecsi 6e3 npaBa Nepennckn 1 obLLEeHNsT NMua A0SMKHbI OblTb HEMEANEHHO
0CBODOXAEHLI OT 3TOro pexnma”

2.14 MpuHaTten OOH Ceop NPUHUMMNOB 3alUMThbl BCEX WL, NOABEPraeMbiX 3a4epXaHuo Unm
TIOPEMHOMY 3aKIIOYEHUIO B Kakow Bbl TO HK BbINo hopme, KOHCTaTUpPYyeT, YTOo 6o
apecToBaHHbIN, 3a4epXXaHHbIA UK 3aKNIOYEHHBIN B TIOPbMY MMEET NpaBo NPOoUH(OpMUpoBaTb
NNYHO CBOKO CEMbIO UNK Aapy3en, NMbo caenaTtb 3TO Yepes PyKOBOACTBO. ® 370 coobLLeHmne
OOIMKHO copepXkaTtb MHopMaLMio 0 caMoM dhakTe 3afepXKaHns U 0 MecTe coaepkaHusl AaHHOro
nvua nog ctpaxen. Ecnu 3agepaHHbIi NEpPeEBOANTCS B APYroe MECTO COAEPXKaHUS Mo
CTpaXewn, TO ero ceMbsl UINN Apy3bs AOMMKHbI BbiTb 06 3TOM NponHopMUpoBaHkI. Takas
WHopmaums fomkHa ObITb NepefaHa He3aMeanuTenbHO, UK No KpanHen mepe 6e3

3aEPXKKM.

2.15 paxgaHe MHOCTPaHHbIX FOCY4apCTB UMEKOT NpaBo NPOUH(OPMUPOBATL O 3a4epXKaHuu
CBOW KOHCYNbCTBA MMM UHbIX AUNIOMAaTUYECKUX NpeacTaBuTenein.”’ Ecnv 3aaepxaHHble
ABNANTCA 6EXEeHUaMN UNn HaxogaTCsa NOA 3aWMTON MEXNPaBUTENbCTBEHHOW OpraHn3aumm, To
OHM UMEKOT NPaBO CBA3ATLCS mm BCTPETUTLCS C NpeacTaBUTENEM KOMMNETEHTHOWN
MeXayHapoAHo opraHuaaumm.’

! Anbbepm Bomax MykoHe npomue KamepyHa, (458/1991), 21 nions 1994 r., lok. OOH CCPR/C/51/D/458/1991; Onb-
Meepecu npomus Jlusutickol Apabekou Jxamaxupuu, (440/1990), 23 mapTta 1994 r., lok. OOH CCPR/C/50/D/440/1990.
O6u.w|e kommeHTapun 20 Kommuteta OOH no npasam yenoseka, nap. 11.
Me)KaMepVIKaHCKaFI Komucemsl, gecatb net pabotbl 1971 — 1981 rr., at 318; cm. OTYeT 0 cuTyauun ¢ Nnpasamm
yenoseka B bonusun, OEA/Ser.L/V/11.53, pok. 6, pea. 2, 1 nionsa 1981 r., at 41- 42; n ExxerogHbin ot4yeT
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'YyMaHHbIe YyCNOBUS COAEPXXaHUSA MO CTpaxKen

2.16 Komutet OOH no npaBam 4yenoBeka KOHCTaTMPOBaJl, YTO 0683aHHOCTb obpallaTbes ¢
3aKIMHOYEHHBIMM NPU MOTHOM YBaXKEHUU NPUCYLLETO UM JAOCTOMHCTBA SIBNSIETCS OCHOBHBIM
CTaHgapToM, NoAanexalmm yHuBepcanbHOMY NpUMeHeHno. FocyaapcTBa He MOTyT CCbinaTbCs
Ha OTCYTCTBME MaTepuarnbHbIX PECYPCOB MU HA (PUHAHCOBbLIE TPYLHOCTM B Ka4ecTBe
onpaBaaHusa 6ecyenoBevHoro obpatleHms ¢ 3aknoyeHHbIMU. FocyaapcTea 06513aHbl 0b6ecneunTb
BCeX 3a[lepXaHHbIX 1 3aKMIOYEHHbIX YCIyramu, yA0BNETBOPSAIOLMMM NX OCHOBHBIE HYXAbI. >
Hecnoco6HocTb obecneuntb agekBaTHoe NMTaHNe 1 MOMELLEHNS AN OTAbIXa ABNSeTcs
HapyweHneM Ctatbu 10 MIITIM, ecnv TONBKO 3TO HE 0OYCNOBEHO UCKITHOYUTENBHBIMA
obcTosTenscTBamMn.”> KOMUTET Takke yCTaHOBUI, YTO ANMTENBHOE OIMHOYHOE 3aKMioYeHNe
MOXET NPMBECTM K HApYLLEHWIO 3anpeTa Ha MbITKM 1 nnoxoe obpalleHre, cogepxalleecs B
Cratbe 7 MAMMIN."

2.17 Komutet OOH no npaeBam 4YenoBeka ykasan rocygapcrtBamMm Ha Heob6xooMMOCTb U3bSTUS U3
BCEX MECT codepXaHusi Nog cTpaxen nwoboro obopyaosaHns u Cspe,El,CTB, KOTOpble MOryT ObITb
MCMorib30BaHbl ANA NPUMEHEHUS MbITOK W MIOX0ro oGpau.LeHm;i.7 Komutetr OOH npoTuB NbITOK
pekomMeHfoBarsn, 4tTobbl rocygapcTea NpekpaTuiv NCnonb30BaHWe 3MeKTPOLLOKOBbIX PEMHEN U
CMUPUTENbBHBIX Kpecen B Ka4ecTBe MeToAa YCMUPEHUS 3aKIMOYEHHbIX, MOCKOSbKY 1X
npuMeHeHre "noYTn Hem3bexxHO" NPMBOAUT K NPAKTMKE XECTOKOro, 6ec4enoBeyHoro u
YHWXKAIOLLEro [JOCTOMHCTBO OBpPALLEHNS UN HakasaHus. ®

2.18 MpuHaTten OOH Ceog NPUHLUMMIOB 3alUMThLl BCEX ML, NOABEpPraeMbix 3agepXaHuto unm
TIOPEMHOMY 3aK4eHWIo B Kakom 6bl TO HY BbIno dhopme, KOHCTaTUpyeT, YTo Nntobon
3aJep>KaHHbIN UK 3aKMiYeHHbIN MMeeT NpaBo obpaTnTbes ¢ Npocbbon 06 ynyylleHun
obpalleHns ¢ HUM unu ¢ xanobor Ha nnoxoe obpalleHne. PykoBoACTBO AOIMKHO ObICTPO
oTpearnpoBaTb, 1 ecnu B npocbbe nnu xanobe 6yaeT oTkazaHO, TO OHa MOXeT ObITb NogaHa B
CyAeBHbBIV NN VHOW KOHTPOSbHbIN opraH.”’

2.19 MuHMManbHble cTaHAapTHbIE NpaBunia obpalleHns C 3aKYeHHbIMU YCTaHaBMMBAKOT, YTO
cpeacTBa YCMUPEHMWS, Takue Kak HapyYHWKK, Lenu, KaHaarnbl U CMUpUTenbHble pyballukiu MoryT
ObITb NPMMEHEHbI K 3aiepXKaHHbIM UK 3aKMOYEHHbIM TOMNBKO MO coobpaxeHnsaM obecneveHms
6e30NacHOCTY, HO HE B KAYECTBE MePbl HakasaHus.'® ECnu CpeacTBa YCMUPEHUS NCTIOMNb3YIOTCS,
TO OHW JOSMKHbI MPUMEHSATLCS He AOoMblUe, YEM 3TO CTPOro Heobxoamnmo; MeToabl U cnocobbl
NPUMEHEHUs CPEICTB YCMUPEHIS ONpPeaensioTcs LIEHTParbHLIM TIOPEMHBLIM yripaBneHnem.
Cuvna B OTHOLLEHUN HAXOAALLMXCS NO4 CTPaXen MOXEeT NPUMEHSTLCA TONbKO B Crlyyae CTPOroun
HeobXxoAMMOCTH, C Lenbio nogaepkaHusa 6e30nacHOCTM 1 nopsdka B 3aBedeHnu, B Criydasx
MonbITOK K 6ercTey, NPOTUBOAENCTBUSA 3aKOHHOMY MOPSAKY, MO0 B criyyae yrposbl IM4HON
6esonacHocTn. B nobom cnyyae npumeHeHne Hacunms AOMYCTVMO TOMBKO TOrAA, KOTAA
HeHaCUMbCTBEHHbIE MeTO/bl OKa3anuch HeadeKkTUBHLIMM.™

2.20 EKIIM nogyepkHyn, 4TO "3aknioYeHHbIN, B OTHOLLEHUX KOTOPOro 6binv NpUMEHEHbI
cpefcTBa yCMUPEHUS, LOMKEH UMETb NPaBO Ha HEMeAIEHHbIN BpayeOHbI OCMOTP U, B Criydae
HeobxoaMMocCTK, NOMOLLb Bpaya. B Tex peakux cnyyasx, korga Heobxoammo npuberatb K
nomoLLy cpeacTs hU3MYECKOro YCMUPEHUS, 3aKMIOYEHHbIV JOMMKEH HAXOAUTLCS Noj
NOCTOSIHHbIM HabnoaeHnem. CpeacTBa YCMUPEHUS OOMKHbI ObITb CHATBLI NPV NEPBON Xe
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BO3MOXHOCTW, X HUKOrA4a He criefyeT NPMMEHSTb B Ka4eCTBe Mepbl HakadaHus. Kaxabin cnyyan
NPUMEHEHWS! CUTbl B OTHOLLIEHWM 3aKIMIOYEHHBIX JOMKEH huKcupoBaThest B xypHane".?’

2.21 OCHOBHble NPUHLMMbI TPUMEHEHUS CUMbl U OTHECTPENBLHOIO OPYXNS OOMMKHOCTHLIMU
nvuamMu nNo nogaepXXaHuio NpaBonopsAKa rnacaT, YTO Cuna MOXeT UCMONb30BaTbCHA TOMbKO B
TOM CRyyae, ecrnv ocTarbHble CPeCTBa OKa3bIBATCS HEAPMEKTUBHBIMU; > HEOBXOAUMO
NPWHATb BCE Mepbl ANg MUHUMU3ALUN Bpeaa U TeNeCHbIX NOBPEXAEeHWI, NPy NepBoi
BO3MOXHOCTM [JOMKHa BbITh OkasaHa MeauLMHcKast oMol nocTpaaaswmm.® Mpeacrasutenn
OpraHoB nMpaBonopsgka MOryT UCMOMb30BaTh OFHECTPENBbHOE OPYXKUE TONbKO B KAYECTBE 3aLuThl
OT HeM30beXHOM yrpo3bl yOUNCTBa Nnn CepbE3HOr0 paHeHus, Anst NpegoTBpaLLeHus
NPecTynneHnsi, BEOYLLEro K Cepbe3HOM Yrpo3e XU3HuW, 4518 apecTta nuua, NpeacTaBnsaloLwero
cobon Takyto yrposy, unu angd npegotepaileHns ero nobera, n TONbKO B TOM Criyyae, ecrnm
MEeHee 3KCTpeMaribHble Mepbl OKa3biBaoTCA HeahdekTnBHbIMU. HamepeHHas cTpenbba Ha
nopaxxeHne BO3MOXHa NiLLb B TOM Cryvae, ecrnn OHa COBEepLUEHHO Heobxoanma Ans 3awmThbl
XU3HMW.

2.22 OCHOBHbIE MPUHLUUNBI 0BpaLleHns C 3aKoYeHHbIMM KOHCTATUPYIOT, YTO rocyaapcTBa
OOIMKHbI MPEeANPUHATL YCUNUS Angd oTkasa OT UCMOMb30BaHWUS OOMHOYHOIO 3aKMnioyeHus B
KayecTBE Mepbl HaKa3aHUs! U A OrpaHUYEeHNst ero NprMeHeHust.>> MuHUManbHble
CTaHAapTHble NpaBuna obpalleHnsi C 3aKNioYeHHbIMI YKa3biBatoT, UTO: "TenecHble HakasaHus,
3aKmMYeHVE B TEMHOW KaMepe U XeCToKne, 6ecyenoBeYHbIe UMK YHIKaKoLWME YernoBeYecKkoe
OOCTOMHCTBO BWAbl HAaka3aHus cnegyeT 3anpeLlaTtb B Ka4eCTBE HakasaHui 3a QUCLMNINHAPHbIE
rlpOCTynKM".86 EKTIM nogyepkHyn, 4To 0QMHOYHOE 3aKNioveHne MOXET UMETb "4pe3BblHaiHO
narybHble nocrneacTemsa N NogBepratwLLerocs TakoMy HakasaHuio nuua”, npy onpeaeneHHbIX
0obCcToATENLCTBAX MOXET "NPUBECTU K BECHENTOBEYHOMY 1 YHMKAKOLWEMY JOCTOMHCTBO
obpalyeHnto” 1 B NioboM crnyyae OOIMKHO NMPUMEHSITLCS B TEYEHME KpaTYanLIero BO3MOXHOIO
nepuoaa Bpemern.t”’

XapOuHe npomueg dupekmopa mrwopem u AHop, CanTa Jlycus, Beicokun cyq,
31 niona 2000 r., (2000) 3 CHRLD 128 (CaHta Jlycus)

X. 6bIn OCyXaeH 3a NpecTynneHne, CoBepLLIEHHOE C NPUMEHEHNEM OrHECTPENBHOro
OPYXUSH, U B TEYEHUE NPOJOIMKUTENBHONO BPpEMEHW Haxoauncs B kKamepe oanHOYHOMo
3aKmMYeHWs1, pacnonoXeHHOW B 34aHWUN CO CTPOrMM PEXMMOM COAEKaHWs, B KOTOPOM paHbLUe
Haxo4WNUCb NPUroBOPEHHLIE K CMEPTHOM Ka3HW. B TeueHne nepsbix 10 mecsaues u 15 gHewn oH
Oblin NOCTOSIHHO 3aKoBaH B KaHAarbl, @ Nocne aToro kKaHaarnbl o4eBany Kaxabln pas npu
noceLleHn BaHHOM U BCTpeye ¢ aaBokaToM. OH Obin NuLeH exeaHeBHbIX r3NYeCKUX
ynpaXHeHUn, 4oCTyna K COrTHeYHOMY CBeTY, NpaBa npvema noceTuTenen n nepexvn asa
npucTyna acTMbl — NPeanosioXMTENbHO B pe3ynbTaTe HeobXoAMMOCTH cnaTb Ha MOKPOM Moy
CBOEN Kamepbl B Te4eHne ABYx MecsueB. X. CUMTaeT, YTo 3TV OEVCTBMSA HapyLLaoT NONoXeHne
KoHcTUTYumn CaHTa Jlycus, 3anpeluatoiee npyMMeHeHne nbiToK 1 6ecyenoBeYHOro 1
YHWXaroLLero AOCTOMHCTBO HakasaHus, a Takke TIopeMHble Npasuna, 3anpeLyamwmne
NCMONb30BaHNE MeXaHN4YeCknx CPeACcTB YCMUPEHUS 3a UCKIMIOYEHNEM BECbMa OrPaHUYEeHHbIX
cuTyaumn. OTBETYMKM He OTpuLLanm oBBNHEHWS B OTHOLLEHNW NOCTOSHHOIO NPUMEHEHUS CPEACTB
MEXaHN4YeCKOoro YCMUpEHWs, 0QHaKo BO3paxkanu NpoTuB TOro, YTO 3TO MPUBENO K TsXKernbiM
NoBpeXAeHNAM ero fogbikKeK 1 cTon.

Cypa NpuHAN BO BHUMaHWe onpegeneHue nblTok, 6ec4enoBeyHoro 1 yHmwKaoLero
AOCTOMHCTBO Haka3aHus Unm nHoro poga obpalleHusi, kotopoe 6bino aaHo EBponerickum cyaom
no npasam YernoBeka B Aene MpraHous npomue Benukobpumaruu. Cya Takke yCTaHOBUI, YTO
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"HUrge B THOPEMHbBIX NpaBuUnax He COAEPXKNTCS paspeLleHne 3aKoBbIBaTb B KaHAarbl ONacHOro
UM NoTeHLMarnbHO ONAacHOro 3aKMYEeHHOrO Ha NPOAOIMKUTENBHBIN Nepuos BpeMeHu. B aTux
obcToATENBLCTBAX coaepxaHme X. Kpyrnble CyTKM B KaHAanax, B TOM Yncne Korga OH MoeTcsi, ecT
M CNUT, B TE€YEHME CTOMb AMUTENBHOIO NPOMEXYTKa BPEMEHN NpeacTaBnsieT cobom rpydyto u
Cepbe3HYyIo aTaKy Ha ero JIMYHOCTb U MCUXMKY, NPUBOASLLYIO K ASBHOMY HapyLUEHWUIO THOPEMHbIX
npasun 1 K cBoero poaa noitke... Kpome Toro, cogepxaHue X. B Te4eHne npogorikMTenbHOro
nepuoga BpeEMEHN B Kamepe OAMHOYHOrO 3aknioyeHns 6e3 4ocTyna K M3nYecKUM ynpaxHeHUsm
N COJNTHEYHOMY CBETY NpeAcTaBnsaeT cobow hopMy HeEONPaBOAAHHOIO HaKa3aHwusl, ABMSETCS
6ec4enoBeYHbIM M HECOBMECTUMBIM C LLIEHHOCTSIMU U NO3ULMSIMU NTH060ro LIMBUIM30BaHHOIO
obulectBa... TiopeMHble NpaBuna obbIYHO HE paspeLuaroT NCMOoNb30BaTb OAMHOYHOE
3aKmnyeHre B Ka4eCTBE Haka3aHus, ero BpeMeHHOe NpMMeHeHe MOXeT ObITb paspeLLeHo
CoBeToOM noceLlaoLmx U KOHTPONMPYIOLWNX TIOPbMY CyAen, 3TO pa3peLleHme JOIMKHO
eXeMeCAY4YHO BO30OHOBMATLCH, U ANS ero NPUHATMS A0MKHbI OblTh YBaXUTENbHbIE NPUYKHDI,
Takme kak obecneyeHne 6e30nacHOCTY U AUCLMNIMHBI UK OTNPaBeHne npasocyams. B
paccMaTpvBaeMoOM Cryvae H1 O4HO U3 3TUX YCINOBUI He BbINo ya0BNEeTBOPEHO".

[onycTumble npasuna npoBedeHus gornpoca

2.23 Ctatbs 11 KoHBeHUMM NpOTUB NbITOK TpebyeT, 4ToObI rocyaapcTBa CUCTEMATUYECKN
aHanusMpoBanu u nepecmaTpvsany npasuna Be4eHnsi JONPOCOB, MHCTPYKLUMK, METOAbI U
NPaKkTUKy UX NPOBEAEHUS, a TakKe YCNOBUS CoAepXaHus nog cTpaxen u obpalleHus ¢
apecToBaHHbIMU, 3aA4epXXaHHbIMU UK ocyXaeHHbIMK nuuamn. Kommtetr OOH no npasam
YyernoBeka KOHCTaTUpPOBar, YTO "MOCTOAHHLIN HAA30p U CUCTEMATUYECKMI MePecMOoTp npaBus
BeAeHUs A0NPOCOB, UHCTPYKLUA, METOO0B M NPaKTUKN X NPOBEAEHNS, a TakkKe YCNoBun
coepXaHusi nog, cTpaxen n obpalleHms ¢ nuuamm, noaesepratoLmmmnca niobon gopme apecra,
coaepXXaHusa Nof CTpaXKen UIn 3aknioveHns, ABnTCA SPMEKTUBHBIM CPEACTBOM
NPefOTBPALLEHNS NBITOK U NNoXoro obpatieruns”.®® KomuteT Takke yCTaHOBUM, YTO "TeKcT
Cratbu 14(3)(g), rnacawuin 0 Tom, YTO HMUKOrO He crneagyeT NPUHYXa4aTb CBUOETENbCTBOBATL
npoTuB camoro cebs unm NnpmMaHaeaTb CBOK BUHY, CriedyeT NoHMMaTb TakuM ob6pasom, 4YTo
CNeACTBEHHbIE OpraHbl He JOIMKHbI MPUMEHATE Kakoe-nmbo NpsMoe Unn KOCBEHHOoe huanyeckoe
WM MCUXONOrMYECcKoe AaBfieHne Ha 0OBMHAEMOrO C LIENbO NMOMyYeHNst NPU3HaHWS BUHbI. A
fortiori Henpnemnemo obpalleHne ¢ 0OBBUHAEMbBIM NULIOM C LIESbIO NOMYyYEHUS €ro Npu3HaHus
cnocoGoMm, MpoTuBopeyalLmm ctatbe 7 Makra".®

2.24 EKTIIN nonaraet, 4YTo JOMKHbI ObiTb pa3paboTaHbl ACHbIE N YETKME NpaBuia nnm
WHCTPYKLMK NO MeTody NpoBeAeHUs 4ONPOCOB. 3agep)aHHbIN JomKeH BbiTb NPOUHMOPMUPOBaH
O NIMYHOCTU KaxKOoro NpUCyTCTBYIOLEro Npu nposegeHun onpoca. JomkHbl UMeTbCs YeTkne
npasuna, onpeaensiowme JonycTuMyo NPoAOIHKUTENBHOCTL A0NPOCca, Nepuoabl OTAbIXa U
nepepbIBbl, MECTA, B KOTOPbLIX MOTYT NPOBOANTLCA AONPOCHI, @ TaKke npasuna, onpegensiolme,
[AOIDKEH NW 3aJepXKaHHbI 0TBeYaTb Ha BOMPOChI CTOSA M KakvM 06pa3oM NpoBOAUTL AONPOC NuLl,
HaxoasALWmMXcsa NoA BO3OeNCTBMEM HAapPKOTUKOB 1 ankorons. Heobxoanmo Takke BeCTU 3anmch,
OoTpaxatollme BpeMsi Hayana 1 oKoH4YaHus gonpoca, NpockObl 3a4epKaHHOro BO BPEMS
[I0MPOCOB 1 NepeyeHb NPYUCYTCTBOBABLUMX Ha HUX nuuy".*

2.25 PykoBogsawme npuHumnel OOH, kacarowmecsa ponu nu, ocyLecTBNALWMX cyaedHoe
npecrnegoBanune, rnacar: "Korga B pacnopsikeHue nuL, oCyLLeCcTBAsioWmnX cyaebHoe
npecnegoBaHve, NOCTYNatoT YIVKN MPOTUB NO4O3PEBAEMbIX, NOTYHYEHHbIE, KaK 3TO UM M3BECTHO
UNK KaK OHU UMEIOT pasyMHble OCHOBAHMS CYMTAaTb, C MOMOLLbIO HE3aKOHHbLIX METOO0B,
ABNSIOWMXCH rPyObIM HapyLleHMeM npas YenoBeka Nogo3peBaeMoro, 0COBEHHO CBA3aHHbIX C
NPUMEHEHNEM MbITOK UMK XXECTOKNX, BecHenoBEeYHbIX NN YHWXKaIOLWNX AOCTOMHCTBO obpalleHus
UNW HakasaHus, UNu Jpyrux HapyLleHnn NpaB YenoBeka, OHM OTKa3bIBAKOTCH OT UCMNOMNb30BaHNS
TaKMX YNUK NpoTMB MNoboro nuua, Kpome Tex, KTO NMPUMEHS Takne MeTOoAbl, UM COOTBETCTBEHHO

8 O6wue kommeHTapum 20 Komuteta OOH no npaBam yenoseka, nap. 11.

8 Kennu npomus SAmadiku, (253/1987), 8 anpensa 1991 r., Otyet Komuteta OOH no npaBam yenoBeka, (A/46/40), 1991
r.; Konmepuc npomues Ypyesas, (139/1983), 17 uions 1985 r., 2 Sel. Dec. 168; 3cmpenna npomus Ypyezeas, (74/1980),
29 mapta 1983 r., 2 Sel. Dec. 93.
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WMHOPMUPYIOT Cya N NPUHMMAIOT BCE HEOOXOAMMbIE Mepbl AN obecneyeHnst Toro, 4Tobbl nuua,
OTBETCTBEHHbIE 3a MPUMEHEHWE Tak1X METOAOB, MpuBnekanuck k cyay".”

2.26 MMpuHatein OOH Ceog npuHUMNOB 3awwuTbl BCEX NUL, NoaBepraeMbiX 3adep>KaHuio
UM TIOPEMHOMY 3aKrMioYeHU0 B Kakon Obl TO HU Obino dopme rnacut: "3anpelsaerca
3110ynoTpebnATL NONMOXEHNEM 3aJePXKaHHOIO UMM HaXO4ALWErocs B 3aKMOYeHUM Nuua ¢ Lenbio
NPUHY>XOEHUS €ero K NMPU3HaHWIO, Kakomy-nmnbo MHOMY M306nuuveHuto camoro cebs unu pade
nokasaHui npoTvMB nwboro Apyroro nuua... Hu opgHo 3agepXaHHoe nUUO He [OOIDKHO
noABepraTbCsi BO BPEMS LOMPOCa HAacUmuio, yrpo3am unm Takum MeTodam LO3HaHudA, KoTopble
HapyLLAKT ero CnocoBGHOCTb NPUHUMATBL PELLEHUS UM BbIHOCUTB CyXaeHUs". >
2.27 CneumnanbHbii goknagymk OOH no nbiTkam KOHCTaTMpOoBar, YTo "BCe AONPOCHI AOMKHbI
ObITb 3anucaHbl, NPeanoyYTUTENBHO Ha BUOEOMNIEHKY, B 3Ty 3anNUCb AOMKHbI OblTb BHECEHBDI
AaHHble BCex NpMCyTCTBOBaBLUMX Npu gonpoce. [loka3aTtenbCcTBa, NonyyYeHHbIe B Xo4e
HEe3anpOTOKONMPOBAHHbIX JONPOCOB, AOMKHbI OblTb UCKMOYEHBbI N3 CyaebHOoro
pasbupatenbcrea”.

[ocTyn K agBokaTy 1 yBaxeHue yHKLMI aaBokaTa

2.28 O6wee NpaBo apecTOBaHHbIX U 3aAepXaHHbIX Ha JOCTYN K MPaBOBOW MOMOLLM
onpegensetca Ctatbent 14 MITTIM v yensiM pagom ApYrMX AOKYMEHTOB, OTHOCSLLMXCS K MpaBy
Ha cnpaBeanmBoe cyaebHoe pa3bupartenscTBo. CKOpOCTb NOydeHUs AOCTyna K afBokaTy
UrpaeT BaXKHENLLYIO POfb C TOMKM 3peHUs NpeaoTBpaLLeHns NbITOK U MNoXoro obpatleHus.
KomuteT OOH no npaBam 4YenoBeka NogvyepkHyI, YTO 3aliuTa 3agepkaHHoro Tpe6}/eT, 4yTObbI
nocnegHemMy 6bin obecnedeH BbICTPLIN U PerynsapHbIA 4OCTYN K Bpady u a,D,BOKaTyg n yTO "BCE
apecToBaHHbIE N1La AOMKHbI NONYYNTb HEMEAMNEHHbIN JOCTYN K agBokaTy" — 310 obecneumt
Gornee MonHyio 3awmTy 1x npas.” AgsokaT JomKkeH oBLIATLCS C 3aKMOYEHHBLIM B YCIIOBUSIX,
o6ecrneunBatoLLMX NOSHYI0 KOHUAEHLMANBHOCTb Takoro obLerns.® OpraHbl BAacT! AOMKHbI
Takke obecneuntb, YTOObI agBOKaTLl OCYLLECTBSANN KOHCYNIbTUPOBAHNE U NPeACTaBreHne
CBOWX KIMEHTOB B COOTBETCTBMM C NPOdeCcCUoHarnbHbIMU CTaHaapTamu, 6e3 kakoro-nnbo
3anyruBaHus, MPensiTCTBIIA, NPecrefoBaHst UN HEMPaBOMEPHOTO BMeLLaTenbeTaa.”’

2.29 EBponenckuii cya no npaBam Yenoseka Bbipaswn 03abo4eHHOCTb MO MOBOAY TOro, YTO
OTKa3 B AOCTYyMe K NpaBoBOM NMOMOLLM B Nepuog NpoaoSPKUTENBHOIO CoaepKaHus nog CTpaxen
MOXET NPUBECTM K HApPYLLEHMWIO NpaBa Ha crnpaBeanuBoe cygebHoe pa:36v|paTeru>CTBo.9 Cyn
Takke KOHCTaTUpOBall, YTO AOCTYN K afBOKaTy NpeAcTaBnsieT cobor "OCHOBHYO rapaHTuio
OTCYTCTBUSI MIIOXOr0 0BpPaLLEHNS B NepUog, ANUTENBHOMO COAEPX)anust nog ctpaxen"® u uto
OTCYTCTBME TakuX rapaHTui B NepMOA ANUTENBHOIO COAEPXKaHUA NOA CTpaXen CTaBuT
3a[epKaHHOro "MONHOCTBIO NOJ, BNACTb Tex, KTo ero 3aaepxan".'®

2.30 MexamepukaHckas KOMUCCUS NO NpaBam YenoBeka cYUTaeT, YTo Ang obecneyeHns npasa
Ha OTCYTCTBUE NPUHYXXAEHUS K NMPU3HAHMWIO BUHbI M rapaHTUM HENPUMEHEHMS MbITOK, AOMPOC
no6oro nuLa JOIMKeH NPOBOAUTLCS TONBbKO B MPUCYTCTBUM €ro afgsokaTa u cyabu.'*' Komuccus
Takke NpuLLna K BbiBoAy O TOM, YTO NpaBO Ha NPUCYTCTBME afBoKaTa NPUMEHUMO K CaMoMy

o1 Yka3aHue 16.
92 MpuHumn 21.
% Otuet CneuuanbHoro goknagynka OOH no nbitkam, [Jok. OOH A/56/156, uonb 2001 r., nap. 39(f).
94
O6wme kommeHTapum 20 Komuteta OOH no npasam 4yernoBeka, nap. 11.

% BakntounTenbHble 3amevaHust Kommteta OOH no npaBam yenoseka: 'pyaus, Jok. OOH CCPR/C/79/Add.74,
9 anpenst 1997 r., nap. 28.

Obwwe kommeHTapum 13 Komuteta OOH no npaBam yenoseka, Ctatba 14 ([BaguaTb nepsoe 3acegaHue, 1984 r.),
COOopHUK 06LLMX KOMMEHTapUEB, NMPUHATLIN OpraHM3aunsmmn B pamkax [loroBopa o npaBax Yyenoseka, [lok. OOH
HRNGEN\1\Rev.1 at 14 (1994 r.), nap. 9.

Tam xe

Mroppet npomue Benukobpumaruu, ECIMNY, PewweHne ot 8 heBpans 1996 r.

bpaHHueaH u Makbpalim npomue Benukobpumaruu, ECIY, PeweHune ot 26 mas 1993 r., nap. 66.

100 Akcol npomus Typyuu, ECIY, PeweHnne ot 18 gekabpsa 1996 r., nap. 83.

OT4eT 0 cuTyaumm ¢ NpaBamm YenoBeka y YacTu HaceneHus Hukaparya (npoucxoxaenune — Muckuto), OEA
Ser.L/V/11.62, pok. 10, pea. 3, 1983 r., at 100.



nepeomy gonpocy.'*? EKMIM cuuTaeT, 4To 3T0 NpaBo AOMKHO OCYLLECTBASTLCS C MOMEHTA

3afepxaHus, T. €. C TOro MOMEHTA, Kak nuuo oxasbmaeTcg 005s3aHHbIM OCTaTbCs B
pacnopsKeHun NonumLmMm, 1 YTO 3TO BKIKOYAET, "B MPMHLUUNE, MPaBO TaKOro nvua Ha NpucyTCTBue
afBokarta npu nepsom gonpoce”. % Ecnu JOCTyn K onpegeneHHoMy aasokaTy HEBO3MOXEH Mo
coobpaxeHuam 6esonacHocTur, To EKII pekomeHayeT opraHn3oBatb AOCTYM K APYroMy
HE3aBI1CMMOMY aABOKaTY, B OTHOLLEHNI KOTOPOTO NMEETCS YBEPEHHOCTL, YTO OH He MOCTaBUT
nof yrpo3y MHTEpech! paccrenoBaHusl YrONOBHOIO NpecTynneHws.”
2.31 OcCHOBHbIe NMPUHLUUMBI, KAacatoLLMECS PO IOPUCTOB, rnacsT, 4To: "lMpaBuTenbcTBa
obecneuynBatoT, YTOObI BCE apecTOBaHHbIE UMW 3aepXXaHHble Nuua, He3aBUCUMO OT TOrO,
NpeabsABEHO M UM 0OBMHEHME B COBEPLLEHMM YTONTOBHOTO NPECTYMMEHUS UMW HET, Nony4yanu
HemeaneHHbIV JOCTYN K IOPUCTY 1 B NIOBOM criydae He no3gHee, YeM Yepes COpoK BOCEMb YacoB
C MOMEHTa apecTa nnu 3a,u.ep>|<aHV|;|."1°5 W YTO TakMM nvuam "npeaocTaBnaoTca Hagnexaiume
BO3MOXHOCTU, BPEMS M YCNOBUS ANS NOCELLEHNSA OPUCTOM, CHOLLEHUS U KOHCYNbTaUMm C HAM
6e3 3agepxKu, BMeLIJaTeJ'IbCTBa WIn LeH3ypbl 1 ¢ cobnoaeHneM NonHOn
KOHCbI/I,D,eHLI,I/IaJ'IbHOCTI/I

2.32 [Oanee MpuHUMNbI YyCTaHABMMBAKT, YTO UMEHHO FOCYAapCTBO OTBEYaET 3a TO, YTOObI
afBokaTbl “@) MOIMKU BbIMNOMHATL BCe CBOM MNpodieccuoHanbHble 0653aHHOCTM B OOGCTaHOBKE,
cBOOOAHOM OT yrpo3, NPEnATCTBUNA, 3anyrMBaHMs WU HEOoMpaBAaHHOrO BMeLUATENbCTBaA; b)
MO CcOBepLlaTb NOe3gkn M B6ecnpensaTCTBEHHO KOHCYNbTMPOBATBCS CO CBOUMW KITMEHTaAMM
BHYTPU CTpaHbl M 3a ee npegenamu; U C) He noaeepranucb cyaebHoMy npecnefoBaHuMio U
cynebHbIM, aAMUHUCTPATMBHBIM, S3KOHOMWUYECKUM WM OPYIUM CaHKLMAM 3a niobble OencTBus,
COBepLUEHHbIE B COOTBETCTBUM C MNPU3HAHHLIMU I'IpOCbeCCVIOHaJ'IbeIMVI O6H3aHHOCTﬂMVI
HOpMaMM M 3TUKOW, a Tarkke yrpo3amMu Takoro npecrnefoBaHus u caHkumit".'” B Tex cnyyasix,
korga GesonacHOCTb agBOKaTOB MOABEpraeTcs yrpo3e B pesynbrarte BI:II'IOJ'IHeHVIFI UMKU CBOMX
06513aHHOCTEN, BNAcTM [OMKHbI NPeJoCTaBWUTL WM  adekBaTHyl 3awmty.'® BbinonHeHue
agBokaTaMm CBOMX 06A3aHHOCTEN HE AOMMKHO NPUBOAUTL K X MAEHTUAUKALUN C KITMEHTAMWN UMK
[enamu aTux knuenTos.
2.33 CneumnaneHbii goknagunk OOH no Bonpocam He3aBMCUMOCTU CyAen U IOPUCTOB
nopekoMeHaoBan "npucyTcTeue agsokaTa BO BpeMs Jornpoca B NOMULMK, YTO NOCAYXUT BaXXHON
rapaHTuen 3auTol npas obBuHaemoro. OTcyTcTBME afBokaTa gaeT No4vBy Anis I‘IOTeHLI,I/IaJ'IbeIX
anoynotpe6nennit”.""® CneumanbHbIi JOKNAAYMK MO MbITKAM KOHCTATUPOBAT, YTO "Mpu
WCKIMIOYUTENBHBIX 06CTOATENBCTBAX, KOrga MOXHO YTBEPXKAATb, YTO HEMEANEHHbIA KOHTaKT
3a4ep)KaHHOro € ero aiBoKaToOM MOXEeT Cepbe3HO HapyLIMTb 6e30MacHOCTb, 1 Korga Takoro poaa
orpaHudeHne ogobpeHo B cygebHoM nopsake, 3agepXaHHOMY JOIDKHO BbiTb, KAK MUHUMYM,
pa3peLueHo csm,anme C HE3aBUCUMbIM aABOKaTOM, Hanpumep, pEKOMeHA0BaHHbIM KOnnernemn
agBokaToB".

HocTyn Kk Bpaydy

2.34 Komutetr OOH no npaBam 4YenoBeka KOHCTaATMPOBar, YTO U3 NPUHUMNA 3aLUnThbI
3aKIMIOYEHHbIX cneayeT HeobXoANMOCTb NPeoCTaBNeHNs KaXaoMy 3aKioYeHHOMY BbICTPOro u
perynspHoro 4octyna K spavy.

102 ExxerogHeln oTyeT MexamepukaHckon kommcemm, 1985-1986 rr., OEA/Ser.L/V/11.68, pok. 8, pea. 1, 1986 r., cTp. 154,
Anb-CanbBagop.

EKMM/Inf/E (2002) 1, cTp. 6, nap. 38.
Tam xe, cTp. 9, nap. 15.

MpyHumn 7.

MpuHumn 8.

MpuHumn 16.

MpuHumn 17.

MpuHumn 18.

OT4eT 0 nocelleHUn cneumanbHbIM Aoknagyumkom Benukobputanum, Jok. OOH E/CN.4/1998/39/add.4, nap. 47, 5
mapTa 1998 r.

OtyeT CneunanbHoro goknaadnka OOH no neitkam, [lok. OOH A/56/156, nonb 2001 r., nap. 39(f).
2 3amevaHue obuero nopsigka 20 Komuteta no npaBam Yenoseka, nap. 11.

1
1
108
1
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2.35 Ceoa npuvHUMNOB 3awmUThl BCEX NUL, NOABEPraeMbiX 3a4epXaHuio nnm TIOPEMHOMY
3aKMYEHWIO B Kakon Bbl TO HM BbINO chopme rnacuT, YTo: "3agepKaHHOMY UM HaxoasLEMYCH B
3aKNYEHMM N1LY NPeaoCTaBnseTcs BO3MOXHOCTb NPONTU Haanexatliee MeanumnHcKkoe
obcnepoBaHme B BO3MOXHO KpaTyanLime CPOKM nocne ero npubbiTus B MECTO 3adepXXaHust unu
3aKmMYeHMs; BNOCNEACTBMU eMy NPefoCTaBnsaeTca MeamLumMHeKoe obCrnyxmBaHme N neyeHme
BCSKWUI pa3, korga B 3TOM BO3HUKAET HeobxoanmocTe. O6CnyxmBaHue N neyeHme
npepocTtasnsiotcst 6ecnnatHo".'™® 3agepxaHHble MeloT NpaBo 3anpallLmBaTh NOBTOPHOE
MeOMULMHCKOE 3aKroYeHre Bpada no nx coocTBeHHOMY BbIOOPY M MpaBO JOCTyNa K CBOEN
nctopun Gonean.”"* MpuHsTble OOH MUHUMAanbHbIe CTaHAapTHbIE NpaBuna o6paLLeHns ¢
3aKMYEHHBIMW YCTaHABMNMBAIOT, YTO 3a4epPXKaHHbIe UMW 3aKMoYeHHbIE, HYXKAaloLWmMecs B
crneunannsmpoBaHHOM fedYeHnn, A0MKHbI BbiTb NepeBedeHbl B cneunanm3npoBaHHble
MEAVLIMHCKVE YUPEXOEHUS UNi GOMbHULbI 415 POXOKAEHUS Takoro nevenus.' '

2.36 EKTIIM nogyepkHyn, 4To gaxe ecnu ans nevyeHus 3agepXaHHblX MMEKTCA Ha3Ha4YeHHble
rocyaapcTBOM Bpayn, TO B UHTEpecax NpeaoTBpaLLEeHMs NIOXOro obpalleHns xenaTensHo,
4yTObbI 3aepXKaHHbIe B AONOSTHEHNE K 3TOMY UMENU AOCTYN K Bpayvy Mo COOCTBEHHOMY
BbIGopy.''®

2.37 CneumanbHbii goknagymk OOH no nbiTkam pekomeHayeT, 4Tobbl "cpasy nocne apecta
3a/iepXXaHHbI NpoLlen MeauLMHCKOe OCBUaeTENbCTBOBAHME, Takne OCBUAETENbCTBOBAHMUS
AOMKHBI NOBTOPATLCS PErYMAPHO U AOMKHbI ObITb 0Os13aTENbHBIMU NPY NEPEBOAE B MHOE MECTO
cogepxaHuna nog CTpa>|<e|7|".11 [anee oH KOHCTaTUPYET, 4YTO "NpaBuTeENLCTBA U
npodeccuoHanbHble MeANLMHCKUE acCoLMaLnmn AOMKHbI MPUHSITL CTPOre Mepbl NPOTHB
MEeOMLMHCKOrO NepcoHarna, KOTopbIf NPAMbIM UMM KOCBEHHbIM 06pa3oM y4acTByeT B MblTKax.
Takoe 3anpeLyeHre JOIMKHO pacnpoCTPaHATLCH M Ha NPaKTUKy 06cnegoBaHns 3agepKaHHbIX C
Lenbto onpegeneHns nx "NpurogHocTn Ans gonpoca”, Ha npoueaypbl, CBA3aHHbIe C
npUMEHEeHNEM MbITOK N MOXOro obpalleHns, a Takke Ha oka3aHue NOMOLLM NOABEPTLLUMMCS
nnoxomy o6épau.|,e|-|vno 3aKMYEHHbIM C TEM, YTOBbI OHM MOrnK BbigepXaTb AanbHenLlee
Hacunve.""

[MpaBo O0CNOPUTb 3aKOHHOCTb COAEPXXaHUS MO CTpaXKen

2.38 Ctatbsa 9(3) MIITIM rnacuT, yto "Kaxkgoe apectoBaHHOE uUnu 3agepXxaHHoe Mo
YrofiloBHOMY O6BMHEHUIO NTULO B CPOYHOM MOpsSiAKe AOCTaBMSETCS K CyAbe UMK K ApYyromy
OOJDKHOCTHOMY NLLY, KOTOPOMY NPUHAAMNEXNT MO 3aKOHY MPaBo OCYLLECTBNATbL CyaebHyro
BNacTb, U UMEET NpaBo Ha cyaebHoe pa3bmpaTenbCTBO B TEYEHME PA3yMHOro Cpoka Unn Ha
ocsoboxaeHue". Kommter OOH no npaeBam yenoBeka KOHCTaTUpoOBan, YTo NpaBo OCNOPUTb
3aKOHHOCTb COAepXaHus Nnog CTpaXKen OTHOCUTCH KO BCEM nvLaMm, NULLIEHHbIM cBobOAbI, a He
TOMBKO K TEM, KTO MOA03PEBAETCS B COBEPLLUEHUM YTONOBHOMO npeCTynneHMﬂ.119

2.39 3T0T BONpoc BcecTopoHHe paccmaTpuBanca Komutetom OOH no npaBam 4yenoseka,
EBponenckum cygoM no npasam Yenoseka u AchpmkaHCKON KOMUCCUEN NO NpaBaM YenoBeka u
Hapo4oB. ATV OpraHM3aunM YCTaHOBMITW, YTO B KAYECTBE COOTBETCTBYHOLLLEro BNaCcTHOIO opraHa
OOIMKEH BbICTyNaTb 0uLManbHO yYpeXaeHHbI Cya Uy opraH agMUHUCTPATUBHOW HOCTULNN,
HaOerneHHbIV MpaBoOM NpUHMMAaThL pelleHne 06 0cBOBOXOEeHUN coaepKalLlerocs noa CTpa>Kel7|.120
OTOT opraH JomkeH ObiTb 6eCNpPUCTPacTHbIM, HE 3aBUCETb OT TOrO OpraHa, KOTOPbIN MPUHSAN

"3 MpuHumn 24.
14 MpvHumn 25.
15 MpaBuno 22(2) MuHuManbHbIX CTaHAAPTHBIX NpaBur.

M8 EKMN/INE (2002 1) 1, cTp. 6, nap 36 1 NpuMeyatme 1.

Otuet CneuuanbHoro goknagyvnka OOH no nbitkam, [Jok. OOH A/56/156, utonb 2001 r., nap. 39(f).
M8 Tam xe, nap. 39(1).
19 Komuter OOH no npaBam yenoseka, Obwue kommeHTapum 8, Ctatbs 9 (LectHaguatoe 3aceganue, 1982 r.),
COOopHMK 06LLMX KOMMEHTapUEB, NMPUHATLIN OpraHM3aunsmm B pamkax [loroBopa o npasax Yyenoseka, [lok. OOH
I1-|RI\GEN\1\Rev.1 at 8 (1994 r.), nap. 1.

BpuHkam npomue Mmanuu, ECMY, Peluenve ot 26 Hosibpst 1992 r.; [Je MoHe, Bamkxem u BaH deH Bpunk, EctHR,
PelweHune ot 22 mas 1984 r., 77 Ser. A 23; 3akntounTenbHble 3amedaHus Komuteta OOH no npaBam yenoeeka:
Benopyccus, Jok. OOH CCPR/C/79/Add.86, 19 Hoabps 1997 r., nap. 10; AgppukaHckasi ecmpeya 8 3aujumy rnpas
yenoseka npomue 3ambuu, (71/92), 10-1 exerogHbivi otyeT AdprkaHckon komuceun, 1996 —1997 rr., ACHPR/RPT/10th.



PeLIEeHME O COAEPXKAHUN AAHHOTO NnLa nop CTpaxemn, N JOMKEH NPYHUMAaTb CBOU PeLleHNs
GesoTnaratensHo. '

2.40 lMpaBo ocnopuTb 3aKOHHOCTb COAEPXKAHUA NOA CTpaxewn, byayun npexae BCero 3almnton
OT NPOU3BOSILHOIO NULWEHMs cBOBOAbI, NPeAcTaBnsAeT cobon Takke rapaHTUo, BaXHY0 Ans
3almThl U Apyrux npas. MexxameprkaHCKMI CyA No npaBaM YernoBeka NoCTaHOBUIT, YTO XOTS
npouenypbl habeas corpus nnn amparo pa3paboTaHbl, rMaBHbIM 06pa3oM, AN 3aWwuThl
orpaHMyYMBaeMoro npasa Ha cBo6oy, TeM He MeHEee OHU SIBMAOTCA TakkKe BaXKHbIM
WHCTPYMEHTOM ANS 3aLUMThbl HEOTbEeMMNEMbIX MPaB 3aKMOYEHHbIX Ha K13Hb U CBOOOAY OT NbITOK.
MoaTomy cya pelunn, YTo Npaso Ha cyaebHyio 3awmTy habeas corpus U amparo HUKOraa He
MOXeT ObITb OTMEHEHO, MOCKOMbKY 3TV npoLeaypbl OTHOCATCH K TeM cpeacTeam cyaebHomn
3ALUNUTLI, KOTOPbIE ABMSIOTCS CYLUECTBEHHBIMM ANt OXPaHbI MPaB, yManeHne KoTopbix
3anpeLleHo.

2.41 MexamepuKaHCKas KOMUCCUSA KOHCTaTupoBana, Y4To ecnv cya ouumanbHo He
NPOVH(OPMMPOBAH O COAEPKAHWUM NOA CTPaXKen, UM NPOMH(POPMMPOBAH C CYLLECTBEHHON
3a0epXKKON, TO 9TO O3HaYaeT, YTO npaBa 3agePKaHHOro He 3awmweHsl. OH ykasan, YTo Takme
cuUTyauun NpuBOAAT K ApYrnMm Buaam 3noyn0Tpe6neHv|w NoApbIBalOT yBaXXeHWEe K cyaam U
NPUBOASAT K MHCTUTYLIMOHANN3aLMK 6e33akoHus.'” AdpukaHckasi KOMUCCUSt OTMETUNA, YTO
NULLEHME 38/1ePXKAHHBIX HEMerasnbHbIX MUrpaHTOB BOSMOXHOCTH obpaTnTbCs B Cyd Hapyluaet
AdbprikaHckyto xapTuto. > EBponeiickuil ¢yl ykasar, YTo KOHTPOIb 3@ 3aKOHHOCTBIO COAEPXaHMs
NoA, CTpaXKew AOSMKEH rapaHTMpoBaTh, YTOObLI NOMELLEHNe Nog CTPaxy NPon3BOAMINOCH B
COOTBETCTBUY C MPOLIEAYPAMY, YCTAHOBNEHHbIMM HALMOHAMBHbIM 3aKOHOAATENLCTBOM, 1 TONbKO
Ha TeX OCHOBAHMAX KOTOPbIe NPeayCMOTPEHbI HALMOHAMNbHLIM 3akoHoaTenbcTeoM. ' Apect
AOIDKEH COOTBETCTBOBATb Kak MaTepuanbHO-NpaBoBbIM, Tak U NPoLeAypPHbIM HOpMaMm
HauMoHanbHoro 3akoHogatenbcTBa. Cya AOMKEH TakkKe rapaHTMpoBaTh, YTO apecT He
OTHOCMTCS K YMCY NPON3BOIIbHBLIX MO MeXAyHapoaHbIM CTaH;l,apTaM.126 Kak Komutet OOH no
npasam 4yenoseka, Tak u EBponerickui cyq no npasam YenoBeka ykasanu, 4To BbICTpbIn 4OCTYN K
cyny SABnsieTCs CyLWeCTBEHHOW rapaHTuen NPoTMB MbITOK M NIIOXOro obpalleHns gaxe B nepmon
Ype3BbIYANHOro NOMOXEHUS.

2.42 EKIIM pekomeHayeT, 4TobbI "BCE 3agepkaHHble NonMuMen nuua, KoTopbix OHa
npeanonaraeT NOABEPrHyTb NPeABapPUTESNLHOMY 3aKIiOYeHUIo, NpeacTany nepen Cyaben,
KOTOpbIV U AOIMKEH peLnTb 3TOT Bonpoc... BcTpeua Takoro nuua ¢ cyaben gaeT emy
BO3MOXHOCTb CBOEBPEMEHHO NnoAath xanoby Ha nnoxoe obpaieHue. [lanee, gaxe B
OTCYTCTBUM 3aaBMEHHbIX xanob, cyabs 6yaet umeTb BO3MOXHOCTb BOBPEMS NpeanpuHaTb
HeobXxoAVMble AeNCTBUA NPU HANNYMU NPU3HAKOB NPUMEHEHUST Hacunus (Hanpmmep, BUAUMBIE
TenecHbIe NOBPEXAEHNS, OBLLMIA BUA 3aKITIOUEHHOTO Unu ero noeeaeHve)".’

'ocydapcmeo npomue Burnbsimca u dpyaux, [1995] 2 LRC 103,
KoHcTuTyumoHHbi cya KOxHo- AdopukaHckon Pecnybnvkun, 1995 r. (KOAP)

121 ByonaHe npomue ®uHnsHOuu, (265/1987), 7 anpensa 1989 r., Otyet Komuteta OOH no npaBam yenoseka, (A/44/40),
1989 r.; Toppec npomue @uHnaHOuu, (291/1988), 2 anpensa 1990 r., OtyeT Komuteta OOH no npasam 4yenoseka, Tom |,
(A/45/40), 1990 r., nap. 7; Yaxan npomus BenukobpumaHuu, ECIMY, PeweHue ot 15 Hosi6ps 1996 r.; Hasappa npomus
wzpaHuuu ECIMY, PewweHune ot 23 Hosbpst 1993 r.

‘Habeas Corpus npwu Ype3BblyaiHOM nonoxeHun’, KoHcynbtatuBHoe 3akntoveHne OC-8/87 ot 30 siHBaps 1987 r.,
ExerogHein otyeT MexamepukaHckoro cyaa, 1987 r., OAS/Ser.L/V/II.17 pok. 13, 1987 r.; n ‘TlpaBoBble rapaHTum npu
ypesBblyaiHoM nonoxeHun’, KoHcynbtaTeHoe 3akntoueHne OC-9/87 ot 6 okTabps 1987 r., ExxerofHbln ot4eT
MexamepukaHckoro cyaa, 1988 r., OAS/Ser.L/V/IILL19 gok. 13, 1988 r.

2 MexxamepukaHckas komuceusi, Bropoit otyet o cutyaumm ¢ npasamm yenoseka B CypuHame, OEA/Ser. L/V/11.66,
nok. 21 peqn. 1, 1985 1., at 24.
! AcbpukaHckas ecmpeya 8 3awjumy npas Jesoeeka npomus 3ambuu, (71/92), 10-n exxerogHbin oTyeT AdDpPUKaHCKON
komucemu, 1996 —1997 rr., ACHPR/RPT/10th.
° Haeappa npomue ®paryuu, ECMNY, PeweHne ot 23 Hos16ps 1993 r., nap. 26.

Tam xe
127 O6wue kommeHTapum 29 Kommuteta OOH no npaBam yenoBeka, Ype3BbiyaiHoe NonoxeHue (CT. 4), NpUHATOE Ha
1950-m 3acepnaHuu, 24 nona 2001 r., nap. 16; Apcod npomus Typyuu, ECIMY, 1996 r., App. Ne 21987/93.

128 EKMN/INT/E (2002) 1, cTp. 14, nap. 45.



MopaTtensmu xanobbl B AaHHOM gene Obinu WeCcTb ManbYynMKOB-NogpOCTKOB, KOTOPbIX
NpUroBOpUNM K "yMepeHHoMy UCNpaBUTENbHOMY HakasaHu" B BUOE HECKOMNbKUX yOapOB TOHKOM
TpocTbio. Cya AomkeH 6bin paccMoTpeTb BONPOC O TOM, COBMECTUM I TakoWn NPUroBop ¢
nonoxeHnamu KoHctutyumm tOAP.

Cya noctaHoBWI, YTO NPY BbIHECEHUW PELLEHNS O HaKa3aHUU rocyaapCTBO AOMKHO
PYKOBOACTBOBATbLCA OnpeAeneHHbIMU CTaHgapTamMu, OTpaxaroLMMy LIEHHOCTU, KOTopble nexaT B
ocHoBe KoHcTutyumun. Cyabl JOMKHBI UrpaTh porb B Aerne Nogaepxkn n pasButnsg HOBOW
KynbTypbl, "0asvpyloLlencs Ha npuaHaHum npas YenoBeka". OaHO U3 NocrneacTemi BBEOEHWS
HOBOrO MOpsiKa 3aKkfio4yaeTcs B TOM, YTO CTapble NpaBuna u HopMbl 6oMee He BOCMPMHUMAOTCS
Kak camu cobow pasymeroLLmecs; OHU SBNATCA NpegMeTOM NOCTOSHHOW NepeoLIEHKM, KoTopast
AOMMKHA NPMBECTU UX B COOTBETCTBME C NONoXeHnamn KoHcTutyumn.

Hanee cyn noctaHoBun: "He Gbina gokasaHa kakas-nmbo oveBmngHas nonb3a, kotopas morna 6ol
onpasAaTtb NPaKTUKy NPUMEHEHMST K MOAPOCTKaM MOPKN B Ka4eCTBE Mepbl HakasaHud. He
ObINI0 NOKa3aHo, YTO OTCYTCTBYIOT MHbIE MEPbI HaKka3aHusl, KOTOpble agekBaTHbIM 0bpa3om
NPUBOASAT K AOCTUXKEHUIO TEX Xe LeNnen, YTo U Hanaraemoe HakasaHune. PaBHO Kak He 6bIno
NnokasaHo, 4YTO Takoe HakasaHue SBNAeTCH AOCTaTOYHO 3P(EKTUBHBIM CPEACTBOM
caepxuBaHus. B 0encTBUTENBHOCTN OHO HOCUT CKOpee BCEro rpybbin v yHU3UTENbHBIN, a He
peabvnuTtupytowmin xapakrep. Kpome Toro, oHo He siBnsieTcst obs3aTensHbIM. B npaBoBon
cucteme KOAP npegycMOTPEHO JOCTAaTOYHOE KONTMYECTBO Pa3NMNYHbIX MEP HaKka3aHusl, Y4To
Nno3BonseT He obpaLLaTbCs K Haka3aHuo Nopkon. Mbel novTu yxxe BcTynunu B 21 Bek, U B
Halle Bpems Nopka NoApoCTKOB NpeacTtaBnsieT cobon rpyboe, 6ecHenoBeyHoe 1
YHUXatoLLee JOCTOMHCTBO HakasaHue".

Mpu onpegeneHMn 3akOHHOCTU TEMECHOMO Haka3aHWs Cyd NpoaHanuanpoBan
MeXOyHapOoOHYIO IopUCMPYAEHLMIO B YacTu onpeneneHnsa NoHATUI "xecTtokoe",
"BecyenoseyHoe" n "yHuxarowee" HakasaHve. Cya noctaHoBun: "B To Bpems Kak Halle
OKOHYaTeNbHOE onpeaeneHne aTuxX NOHATUIA AOMKHO OTpaXaTb Hall COBCTBEHHbIV ONbIT U
COBpEMEHHbIe ycrnoBus cylectsoBaHus KOxHo-AdprkaHckoro obLiecTBa, HET COMHEHUS B TOM,
YTO NOHMMaHWE AaHHOro BOMPOCa MOXET ObITb AOCTUIHYTO NyTEM U3YYEHUSI STUX NOHATUN B
MeXxayHapogHoM nybnuyHom npaee u npeuegeHtax”. Cyn otmeTtun, 4to Komutet OOH no
npaBam 4YesnioBeka He nocyuTan HeobXoAMMbIM COCTaBMEHUE NEPEYHS 3aMNpPeLLEHHbIX AEACTBUM
UK NPOBEAEHNE PE3KMX PasNNYUi MeXay OTAENbHbIMU BUOaMU HakazaHusa unv obpalleHms -
pasnuunsi 3aBUCAT OT XapakTepa, Lefnn 1 CTPorocTy NpuMeHsiemoro pexunma. OH Takke oTMeTun,
4yTO EBpONEnckui cya no NnpaBam YenoBeka pasnmyaeT 3TV MOHATUS Npexae BCero no creneHn
CTpagaHui, KOTopble BbI3bIBAOT COOTBETCTBYIOLME HakadaHus. Cyd npoumMTupoBan peLleHme
EBponenickoro cyaa B gene Talpep npomue Benukobpumaruu: "lMpupoaa npuMeHsemMoro B
cyaebHoM nopsgke TenecHOro HakasaHus 3aknioyaeTcsl B TOM, YTO OHa BOBrieKaeT OAHOro
YyenoBeka B MPMMeEHEHNe hU3NYECKOro HaCUnNnsa No OTHOLLEHUIO K Apyromy Yenoseky. bonee
TOro, 9TO HaJEenNeHHOoe 3aKOHHbIM CTaTyCOM Hacunue, T. €. B JaHHOM Cryvyae Hacunme
paspeLleHo 3aKOHOM, peLLeHne O ero NpMMeHeHne BblHeCEHO CcyaebHbIM OpraHoM rocyaapcTea u
OCYLLLEeCTBMEHO NOSMMLENCKUMM OpraHamu rocygapcTtsa... MHCTUTyLmoHannsaumss Hacunus
noavepkuBaeTcs atMocepon ouLnmansHoON NpoLieaypbl ero NPUMEHEHs, a Takke TeM
haKToOM, YTO NCMOSHABLUME Haka3aHue Bblfiv NMOCTOPOHHMMM MO OTHOLLEHMIO K MPECTYMHUKY".

Cypn npvwen Kk criegyrolemMy 3aknoyeHuto: "Mbl ¢ coxxaneHmem oTMeyaem He
noanexallnin COMHEeHNO dhakT, YTO HavMHasda ¢ cepegunHbl 80-x rogoB Halle obLLEeCcTBO NeEPEXUo
BecnpeueneHTHy0 BOMNHy Hacunus. Nonutuyeckne, 3KOHOMUYECKNE U NTNYHbIE KOHAITUKTBI YacTo
3aKaH4MBalOTCA HanageHWeM ¢ NPUMEHEHNEM XeCTOKOro Hacunus. Kpome Toro, B TedeHue 31oro
Xe nepvoga Habngancs 3aMeTHbIA POCT YMCIa HACUIbCTBEHHbBIX NPECTYNMAEHUI, TaKMX Kak
BOOpPYXXeHHOe orpabneHue n youncrteo. Npouecc nonnuTnyeckux neperoBopoB, KOTOPbIA NPUBEN K
NPUHATUIO KOHCTUTYLMK, ABUNCSA NPOLLECCOM OTPULLAHNA HAacunuga. B 3TOM KOHTEKCTE HE MOXeT
ObITb HUKAKMX COMHEHWUI B TOM, YTO 3aKOHHOE MPUMEHEHNE roCyAapCTBOM Hacunms B
OTHOLLEHMWN NOLAPOCTKOB, pa3peLleHHoe pasgenom 204 3akoHa, npeacTaBnsieT cobo xecTokoe,
GecyenoBeYHOE M YHUXKatoLLEee YenoBevyeckoe AOCTOMHCTBO Haka3aHue. [paBuTenscTBO HeceT
0CobYyl0 OTBETCTBEHHOCTb 3@ 3aLUTy U NOSOEPXKKY LIEHHOCTEN, OTPaXKeHHbIX B KOHCTUTYLMW.
Ecnu oHo He OyneT fobuBaTbCs NPU3HAHMSA 3TUX LLEHHOCTEN, TO achdeKTUBHOCTb KOHCTUTYLMK
OyneT cHuwkeHa. [MoBeaeHwe BrnacTu, KOTopas y3akoHMBAET NPUMEHEHNE Hacunus,
HECOBMECTUMO C LIEHHOCTSIMU, Ha KOTOpbIX Bbasupyetcs KoHcTuTyums".



MapaHTn gnsa ocobbix KaTeropuin nuL, CoOAEPXKaLLMXCS NO4 CTPaXen

2.43 Bce cogepxalumecs nog cTpaxen niua MMeoT NpaBo Ha paBHOE C HUMK obpalleHune 6e3
KaKkon-nmoo OUNCKPpUMUHaLU KK No pacoBOMY MNMPU3HaKY, LBETY KOXWU, Nnony, ceKcyaanon
opueHTaunn, A3blKy, penurumn, noyiInTU4EeCKUM Unn NHbIM y6e)K,D,eHVIﬂM, HaluMOHalrIlbHOMY UInn
counanbHOMY NPOUCXOXOEHUHO, UMYLLLECTBEHHOMY, COCITOBHOMY UMM MHOMY NOJIOXEHUHO.
OD,HaKO ocoboe BHMMaHue cnenyet O6paTl/ITb HY>X[bl OTOEJIbHbIX KaTeFOpVIVI 3aKJMi4YeHHbIX, B
YNCINO KOTOPbIX BXOOAT XXEeHLWWHbI, HeCoBepLLUeHHONeTHNe, npectapesiblie, MUHOCTPaHHbIE
rpaxpnaHe, sTHM4eCkne MeHbLUMHCTBA, JIoan nNpunHaanexaume K cekcyalibHbiIM MeHbLUUHCTBaM,
GornbHbIe, NOAN C YMCTBEHHBIMU PACCTPONCTBAMM UIK CTpafaloLmne Heoby4aeMocCThblo, a Takke
Apyrve rpynnbl Unm nuua, KoTopble MOryT oka3aTbCs OCOBEHHO YS3BMMbIMU BO BPEMS
cogepxaHua noa CTpa>|<e|7|. HeKOTOpre M3 3TUX rpynn MOryT okasaTbCA MULLEHbIO ONA
3n0ynoTpebneHnin co CTOPOHbI MepcoHana Toro yuYpexaeHus, B KOTOPOM OHUM coaepkaTtcs nog
CTpa)Kef;l. OHun MOTYyT TakKKe OKa3aTbCd NnoAgBep>XeHHbIMU HAaCUIMNK0 CO CTOPOHbI OAPYrnx
3aKINMKYEHHbIX.

CopeprxaHue nop CTpaxken XXeHLWWH

2.44 KomuteTt OOH no npaeBam 4yenoBeka Bbipa3usi 03ab04eHHOCTb MPaKTUKOM, NO3BONSHOLLEN
TIOPEMHOMY NMEepCOoHarny My>CKOro rnosia MMeTb JOCTYM K MeCTaM 3aKJTFOUYEHMS XKEHLLMH, YTO
NPUBOAUT K CEPbE3HLIM OOBUHEHUSIM B CEKCyarlbHbIX JOMOraTenbCTBax N HaCcUum, U K
HapyLUEHWIO HENPUKOCHOBEHHOCTMN YaCTHOW >XN3HU 3aKoYeHHbIX. 2° KomuteT Takke ykasan, 4To
BO BpeMs 4ONPOCa apeCTOBAHHbIX XXEHLUWH JOSKEH NPUCYTCTBOBATbL NEPCOHAar XEHCKOro nona,
M NULWb 3TOT NEepCcoHan AOSMKEH OTBEYaTb 3a NPOBEAEHNE NINYHOIO ,D,OCMOTpa.13O

2.45 MuHMMarnbHble CTaHAapTHbIE NpaBuia obpalleHnsi ¢ 3aKMYEHHbIMM YCTaHaBMMBAKOT, YTO
3a00Ty O HaxoOALWMXCA B 3aKMHOYEHMN XEHLUMHAX U HAA30p 3a HUMU criegyeT Bo3naraTb TOSNbKO
Ha COTPYAHMKOB XEHCKOrO nona.™’ My>XYMHBI 1 KEHLUHBI JOSMKHbBI TMOO coaepaTbCsl B Pa3HbIX
3aBeeHnsx, NMbo coaepXxaTbCA B COBEPLLEHHO OTAENbHbLIX MOMELLEHNSX OOHOrO 3aBeeHNs 1
HaxoOWUTbCS B BEAEHUWN COTPYAHUKA >XeHCKoro nomna. CoOTpyaHMKN MYXKCKOTO nona AonycKatoTcsl B
YXEHCKOEe OTAEeNeHne TONbKO B CONPOBOXAEHWUM COTPYAHNKOB XXEHCKOro nona."* 3aBenenus, B
KOTOPbIX COAEepXXaTCs XEHLLMHbI, OOIMPKHbI pacnonaratb 0CobbIMY NOMELLEHMAMM AN yXoa 3a
B6epeMeHHbIMY XEHLLMHAMWN 1 POXKEHULLAMK, U ANsi NOCNEPOLOBOro yxopl,a.133 Tam, rge aTo
BO3MOXHO, criefyeT 3ab0TUTbCA O TOM, YTOObI POAbI NPOUCXOAMMN HE B TIOPbME, a B
rpakgaHcKon 601'||:H|/||_|,e.134 CneumaneHbin goknagumk OOH no nbiTkam pekoMeHayeT, YTobbI
rocygapcTsa NpoBenu reHaepHoe obyyeHne cyaebHbIX YUHOBHUKOB, NPEACTaBUTENEN OpraHoB
NpaBonopsaKa 1 MHbIX FOCY4apCTBEHHbIX YNHOBHUKOB. *°

CopeprxaHue nop cTpakel HecoBepLUEHHONETHNX

2.46 B KoHBeHuun no npasam pebeHka nepeyvmcrieHbl HEKOTopble KOHKpeTHble 06s3aTenbCTBa,
CBSiI3aHHbIEe C 4OCYAeBHbIM cogepaHneM nog CTpaxemn HecoBepLUeHHONeTHUX. [onoxeHns aTon
KoHBeHUMM NnpuMeHuMbl Kk AeTsaMm B BodpacTte o 18 neT, koTopble B 60MnbLUMHCTBE CUCTEM
YronoBHOro Cyonpon3BoAcTBa 00bIYHO paccMaTpMBalOTCSA B KAYeCTBE HECOBEPLUEHHOMNETHMX. B
CraTbe 37 KoHBEHLMN NOQYEPKHYTO, YTO focyaebHoe unu ninboe MHoe coaepkaHve geTen nog
CTpaXkeW AOMMKHO paccMaTpmMBaTbCH B Ka4eCTBE CaMOro KpanHero cpecrsa U UCMornb3oBaTbCs B
TeyeHve Mo BO3MOXHOCTU KpaTyanLlero nepuoaa spemenn. OHa TpebyeT, 4Tobbl AOMmMKHOE
BHUMaHMWe ObIfo yaeneHo Hyxxaam geTeu, NUWeHHbIX cBo6OoAdb!, M YTO OHU AOSMKHbI COAEepPXaTbCs
OTAENbHO OT B3POCHbIX, €CMM TOMbKO NOCNeaHee He COOTBETCTBYET MHTepecam geTen. Ctatba

129 3akntoyeHusi Komuteta OOH no npaBam yenoseka: CLUA, Jok. OOH CCPR/C/79/Add.50, 7 anpens 1995 r., nap. 20.
0 Komuter OOH no npaBam yenoseka, O6wwue kommeHTapun 16 ([Baguate TpeTbe 3acefarue, 1988 r.), COopHuk
06LLMX KOMMEHTapUeB, NPUHATLIN OpraHn3aunsmMmn B pamkax [loroBopa o npasax yenoseka, [Jok. OOH HRINGEN\1\Rev.1
at 21 (1994), nap. 8.
3 MuHMManbHble cTaHaapTHbIe Npasuna, 8(a) n 53.
132 Tam xe
133 Mpasuno 23.
134
Tam xe
135 OtyeT CneumanbHoro goknagyvnka OOH no nbitkam, [lok. OOH E/CN.4/1995/34, cTp. 8.



39 ob6sa3bIiBaEeT rocygapcTsa inter alia cnocobcTBoBaTh PUNYECKOMY U MCUXONOTMYECKOMY
MCLIEMNEHMIO U coumanbHON penHTerpauumn pebeHka, SBMBLIErOCH XepTBOWN NbITOK UMM MHOTO
XeCcToKoro, 6ec4enoBeYHOro nnm yHmkaroLLero 40OCTOMHCTBO obpalleHns unm HakasaHus, a
Takxke xepTBon Nobor hopmMbl NpeHebpexeHns, aKkcnnyaTauumn Unm Hacunus.

2.47 EKTIIM ycTaHOBMMN HECKOMbLKO KOHKPETHbLIX rapaHTuUi AN 3auTbl AeTen OT Noxoro
ob6palueHnsi. OH nogyepkHyN: "BaXHO, YTOObI BCe Nuua, NyLeHHble cBoboAbl (B TOM YnCHE U
HeCcoBepLUEHHONETHNE), C TOrO CaMOro MOMEHTA, Kak OHU BnepBble ObiNv 3aaepkaHbl Nnonuunen,
obraganu npaBoM COOBLWNTL CBOEMY POACTBEHHMKY UMM MHOMY TPETbEMY NNLLY O daKTe CBOETO
3agepXaHus, a Takke UMenn AOoCTyn K afBokaTy 1 Bpayy. Kpome n noMumo ykasaHHbIX
rapaHTui, HEKOTOpbIE MPaBOBbLIE CUCTEMBI NPU3HAIOT, YTO B CUIY OPraHNYHO NPUCYLLEN
HECOBEPLUEHHONETHNM YSI3BUMOCTW, HEODXOAMMO NPUHUMATL OOMNONHUTENbHbIE MepbI
NpPeaoCTOPOXHOCTU. JTO NpeanonaraeT, YTO Ha NONNLIENCKUX CryXaLumnx HaknagpiBaeTcs
dopmanbHasa 06513aHHOCTb camum obecneydnBaTb yBEAOMIIEHNE COOTBETCTBYHOLLENO Nuua o
dhakTe 3agep>kaHns HecoBepLUEHHONETHero (He3aBncnmo OT Toro, obpaTtuncsa nu
HECOBEPLLEHHONETHUI C NPOCLOON 0 TOM, YTOBLI 3TO BbINO caenaHo). Takke MoryT BbITb
cny4au, korga nonuuenckme He MMeroT npasa NPOBOAUTL ONPOC HECOBEPLUEHHOMNETHETO B
OTCYTCTBME COOTBETCTBYIOLLLEro Nuua u/mnu a,cl,BoKaTa".1

Jlnua ¢ ncmxmyeckmmmn paccTponcTsamm

2.48 TMpyHUMMbI 3aWMTbI UL, CTPASAOLLNX NCUXMYECKMMU 3aboneBaHMAMM, 1 yry4LLEeHUs
KayecTBa MeOULMHCKOW NCMXMaTpUYECKON NOMOLLM KOHCTaTUpYIoT: "Bce nuua ¢ ncMxmyeckmumm
paccTpovcTBamu, MMBO cuMTaloLWmMeCs TakoBbIMWU, UMEIOT NPaBO Ha rymaHHoe obpalleHune u
yBa)XeHue npucyLlero UM 4eroBe4yeckoro poctouHcTea". ™" "Bee nuua ¢ nevxuydeckumm
paccTpovcTBamu, MMbo nuua, cunTaroLmecs TakoBeiM1, 0b6nagatT NpaBoM Ha 3awuTy OT
3KOHOMUYECKUX, CEKCYyarbHbIX U UHBIX (POPM 3KCnnyaTauun, prusmyeckoro unm MHoOro Buaa
HaCUNWS U YHWXKAIOLLErO UX JOCTOUHCTBO obpatuerns".”*®

2.49 MuHMMarnbHble CTaHAapTHbIE NpaBuia obpaLleHns C 3aKMYEHHBIMY YCTaHaBNMBaoT
TaKxke, YTO NMua C NCUXNYECKMMU PAcCTPOMCTBAMMN HE OOJIKHBI COOEPXKaTbCA B TIOPbME
"3aKnIOYEHHbIX, CTPadaoLWwmnx ApYrmMn NCMxmyeckummn 3aboneBaHnsammn nnm HegocTaTkamu,
cneayeT CTaBWTb Nog HabnogeHne 1 nevnTb B creumanbHbIX 3aBedeHnsX No4 pyKoBOOCTBOM
Bpayen " 139

2.50 EKIIM koHcTaTuposan, 4To "coaepatb U yxaxusaTb 3a AyLWeBHOBONbHbIM 3aKMOYEHHbIM
cnepyet B 60NbHUYHOM yypexaeHnn ¢ JOCTaTOuHbIM 060pYAOBaAHNEM U JOSMKHBIM OOpa3om
NOArOTOBMEHHLIM NEPCOHANoM. Takum yypexgeHmem morna obl 6biTb 00bl4Has
ncuxuartpuyeckas donbH1LA Unu cneynansHo 000pyLoBaHHOE NMCMXMATPUYECKOE YUPEXOEHNE B
pamMkax NeHUTeHLUnapHon cuctembl".'* Jleuenne ncuxuuecku HeyCcTOMYMBOro 1 ByNHOro
nauueHTa cnegyeT NpoBOANUTL NOA CTPOrMM HabngeHeM, ¢ obecneyeHem yxoaa 3a 60mbHbIM
n, ecnv ByaeT NpusHaHo HeoBXOANMbIM, B COMETaHUN C MPUMEHEHMEM YCMOKanBatoLLNX CPEACTB.
O6palLeHne k cpegcteam hrn3nMHECKOro BO3AENCTBUA/YCMUPEHNST JOIMKHO ObITh ONpaBAaHo
TONbBKO B peakux cny4vasx, npu aTom Bcerga Tpebyetca nubo HenocpeacTBEHHOE yKka3aHue
Bpaya, nimbo ero ogobpeHne, ecnm GbINo coenaHo NpeanoXeHne 0 NPUMEHEHUN TakUX Mep.
Cpegactea hmsndeckoro Bo3aencTBmst 4OMKHbI ObITb YCTpaHEHbI MPY CaMOW NEPBOWA
BO3MOXHOCTU. Bce cnyyam ncnonb3oBaHus mep on3nyeckoro Bo30enNcTBnA AOMKHbI
perncTpupoBaTbCs B MMCbMEHHOM supe."’

A. K. bacy npomue 3anadHou beHzanuu; Awok K [xopn npoTtmne wrtarta Ytap
Mpagew, NHaus, BepxosHbi cyq, 18 aekabpa 1996 r., (1997 r.) 1 SCC
416, AIR 1997 SC 610; (1996 r.) 2 CHRLD 86 (NHawns)

138 EKAN/INTE (2002) 1, cTp. 57, nap. 23.
137
MpuHumn 2.
138 MpuHumn 3.
139
CTaHgapTHble MMHMMAanbHbIE NpaBuna, nap. 82.
0 EKMN/INTE (2002) 1, cTp. 33, nap. 43.
141 Tam xe, cTp. 33, nap. 44.



[aHHoe aeno 6bino MHMLMMPOBAHO MO anobe nogaHHoOM
HenpaBUTENbCTBEHHOW OpraHun3auuen npegcegartento BepxosHoro cyaa
Wuoun. Cya yctaHoBuI, YTO HECMOTPS Ha CyLLeCcTBOBaHWe
KOHCTUTYLMOHHbIX 1 NPOLEAYPHbIX rapaHTuii obecneyeHmns npas
OTOENbHOM NIMYHOCTM, K HEMY NOCTYNatoT obpalleHus 0 cryvasx
NMOBCEHEBHOTO MX HapyLueHusi. Cya Takke OTMETW, YTO NPUMEHEHNE
HakasaHus 3a NPEeCTYNEHNs], CBA3aHHbIE C MPUMEHEHWNEM MbITOK U
CMEpPTbLIO B 3aKNOYEHMM, 3aTPYAHEHO NPeyBENMYEHHBIM NPUCTPAcTMEM K
Nnony4yeHnto 4oKasaTenbCTB, BbIXOAALNX 3a Npeaeribl 000CHOBaHHbIX
COMHEHUI. DTO NPUBOAUT K UTHOPUPOBAHMWIO PearibHOro NONOXEHNS
BELLEN 1 NPUCYLLIMX KOHKPETHOMY Aeny 06CTOATENbCTB, U 3a4acTylo - K
cynebHon owmnbke. Cyn obpaTun BHMMaHue NapnameHTa Ha
HeobX0AMMOCTb CPOYHOIo JOMOSTHEHUS NPaBui NosydYeHns
AoKa3aTenbCTB, MPU NPMBNEYEHNM K OTBETCTBEHHOCTU COTPYAHUKOB
NpPaBOOXPaHUTENbHbLIX OPraHOB, 0GBUHEHHLIX B MPUMEHEHUN HAacunusl B
OTHOLLEHMM apeCTOBaHHbIX, B YACTHOCTU, pEKOMeHaaLni
3akoHopaTenbHou kommuceun MHamm B ee 113-M OTYETE, OTHOCALLMXCS K
CMeLLeHMo BpemMeHn [oKa3aTenbCTB, BBEAEHNEM NPE3YMMLMN HACUNA
NPOTUB apeCTOBaHHbIX, ECINN AOKa3aHO, YTO paHeHue ObIo Nony4YeHo
apecToBaHHbIM B NEPUOL €0 HAaXOXOEHWS NOA CTPaXKen 1 cyq
paccMOTpen Bce OTHOCALLMECS K Aery 06CToaTeNnbCTRa.
Cypn nocTaHoBUIT, YTO B JOMOMHEHME K yKa3aHHbIM BbilLe TpeboBaHusAM,
NpeayCMOTPEHHbIM 3aKOHOM 1 KOHCTUTyUMeln, None3HbiM 1
3(PHEKTUBHBIM OKaXXETCS CO34aHMe COOTBETCTBYHIOLLEro MeXaHn3Ma
O[HOBPEMEHHOWN perncTpaunm n nsseLLeHns o6o BCcex cny4vasx apecrta u
COAepXKaHus Nog CTpaXKew, YTO NO3BONUT fOOBUTLCA B 3TOM BONpoce
NpPO3paYyHOCTU M BO3MOXHOCTY yyeTa. Cya Takke NOCTaHOBWI, YTO B
KayecTBe NPeBEHTUBHbIX Mep, AeNCTBYOLWNX 40 BCTYNNEHNS B CUMY
COOTBETCTBYIOLLMX NPaBOBbIX HOPM, BO BCEX CIy4asix apecTta u
cofepxaHusa nof cTpaxen Heobxogmmo cobnoaate criegyoLime
TpeboBaHus:
(i) cOTpyOHWKM NONMLMK, MPOBOAALLME 3a4ePKaHNE UIN JOMPOC, JOIMKHBI HOCUTb
aKkKypaTHble, BUOUMBIE N YETKME XETOHbI C YKa3aHWEM UMEHW M JOJPKHOCTU, OAHHbIE
KOTOPbIX AOMMKHbI 3aHOCUTLCS B XKypHan perncrpauuu;
(i) nonuuencknin, NPon3BOASLLNN apecT, OIPKEH NOATOTOBUTL COOTBETCTBYHOLLINIA
NPOTOKON apecTa (C ykazaHneM AaTbl U1 BPEMEHU), KOTOPbIN YOOCTOBEPSAETCS Kak
MWHMMYM eLlle OOHUM cBugeTenem (NMbo poacTBEHHMKOM apecTOBaHHOIO, TGO
yBaXkaeMblM MECTHbIM XXUTENeM) U NOANUCLIBAETCS CaMMM apeCTOBaHHbIM;
(i) nocne apecta 1 B3aTUS NOA CTpaxKy HEOBXOANMO Kak MOXHO CKopee
npouHdgopmMmpoBaTb 06 3TOM OAHOrO Apyra Unu PoACTBEHHMKA apecToBaHHOro (1Mo
WHOE N1L0, N3BECTHOE apecToBaHHOMY 1 03abo4yeHHoe ero Grarononyynem);
(iv) ecnv gpyr unmn poacTBEHHUK apeCcTOBaHHOMO XXMBET 3a Npegenamn panoHa unm
ropoga, B KOTOPOM COOEPXKUTCS apeCcTOBaHHbIN, TO COOOLLEHME O BpEMEHU, MECTE
apecTa 1 MecTe coepXaHus nof CTpaxen AormkHO ObITb NepedaHo B npegenax 8 — 12
YacoB Mnocrne apecTa;
(v) apecToBaHHbI SOMKEH OblTb MPOMH(OPMMNPOBAH O €ro NpaBax HEMeA IEHHO Nocne
3agepKaHus Unm 3akInioveHns Nnog CTPaxy;
(vi) B MecTe coaepkaHuna nog CTpaxen AormkHa ObiTb BHECEHA 3annCh B XKypHar
pervcTpauuy, oTpaxarowias gaHHble 06 apecte, umMsa nuua, NPoMH(OPMUPOBaHHOIO 06
apecTe, a Takke MMeHa U AaHHble NONULIENCKUX, OTBEYAIOLLMX 3a CodepKaHne
3a[ePXXaHHOro NoA CTpaxewn;
(vii) no 3anpocy apecToBaHHOro OH A0IMKEH ObITb OCMOTPEH C LENbIO BbISABNEHUSA Y HEFO
paHeHU B MOMEHT apecTa, eMy LOIMKHA OblTb NpeaocTaBrneHa Konusi
COOTBETCTBYIOLLENO 3aKMOYEHMS, MOANMCAHHAsA KaK NONMULLENACKUM, Tak U CaMnM
apecTOBaHHbIM;



(viii) kaxxable 48 yacoB coagepallerocs nog CTpaxew 4OSHKEH oCMaTpuBaTh Bpay u3

YTBEPXAEHHOIO NePEeYHsa MeQULMHCKNX pabOTHUKOB;

(ix) Konmn BCceX AOKYMEHTOB, OTHOCALLMXCA K apecTy, A0MKHbI OblTb NepeaaHsbl B

pacnopshkeHne COOTBETCTBYIOLLLErO MECTHOrO MarucTpara Ansi XxpaHeHus B gene

3aep>KaHHoro;

(x) BO Bpemsi [onpoca apecToBaHHOMY MOXET ObITb pa3peLleHo CBMAAHNE C €ro

a[ilBOKaTOM, OHAKO NocreHW MOXET He NPUCYTCTBOBaTb B TeYEHME BCEro Jonpoca;

(xi) BO BCEX MNONULIEACKUX YNPaBIIEHNUAX PAOHOB M LITATOB JOJMKHbI ObITb 0O0OPYAOBaHbI

OVCNeTYEepCKNe NOMELLEHNS, Kyaa He No3gHee Yyem yepes 12 yacoB nocre apecta

OOIMKHa NocTynaTh BCA COOTBETCTBYOLLASA MHdopMaLms, oTobpaxaemas Ha JOCKax

00bABNEHWI, pa3MeLLEHHbIX B BUOHOM MECTE;

(xii) aTM TpeboBaHMs ABNATCHA OOMOMHUTENBHBIMU K YK€ CYLLECTBYHOLLUM rapaHTUsM 1

He yMansoT APYrMX yKa3aHui U peLleHni, BbIHECEHHbIX Cyaamm no AaHHOMY BOMpPOCY.

OHU NpUMEHVMbI B paBHOW CTEMEHN U K APYrMM NPaBUTENLCTBEHHLIM OpraHam,

MMEKLUM NPaBo 3afepXMBaTh 1 gonpalumBaTth rpaxaaH. [JaHHble TpeboBaHMs OMKHbI

HEYKOCHUTENBbHO UCMONHATLCH; HENOAYNHEHNE 3TUM TPeOOBaHMAM LOIMKHO NPUBOAUTL K

OTBETCTBEHHOCTW COOTBETCTBYIOLLENO NMLa 3a CNy>ebHbIN NPOCTYMNOK U HEYBaXeHWe K

pelueHuto cyaa.

Cypn Takke NOCTAHOBUI, YTO B CllyYae YCTaHOBMNEHUSA dpakTa HapyLleHUsl OCHOBHbIX NpaB cya
HE MOXET OrpaHNYUTBCA COOTBETCTBYHIOLLMM 3asIBIIEHUEM MO STOMY MOBOAY; OH LOIDKEH MONTH
Aanblle 1 NpUCYauTb OnnaTty KOMMeHcaLmm, MpU4eM He Kak B Crlydae 3asBIieHNst TpaXkaaHCKoro
ncka, a nyTem KOMMNeHcaumm B pamMmKax rpucamkummn nyGbrnmMyHoro npaea 3a npuvmHeHue yuiepba B
pesynbTaTte HapyLeHnsa nybnnyHo-npaBoBon 0653aHHOCTM rOCy4apCTBOM, KOTOpPOE He
3aLUUTUIIO OCHOBHOE NPaBO CBOErO rpaXkaaHnHa Ha »u3Hb. [1pocToe Haka3aHne HapyLlmnTens He
MOXET NPUHECTN BONBLLOrO yTeLEeHNs CeMbe NOTEPNEBLLENO, a rPaXXaaHCKMe UCKN O B3bICKaHUN
yObITKOB SIBMAOTCA NPOAOIHKUTENBHBIMU U CAOXHBIMU CyaebHbIMU Npoueaypamu. MNoatomy
OEHeXHasi KoOMneHcauus B Ka4eCcTBe BO3MELLEHMS 3a HapyLLeHNne HEOTHLEMEMOrO npasa
YyenoBeKa Ha XM3Hb ABMSETCS NOMe3HbIM, a MHOrA4a, BO3MOXHO, U €ANHCTBEHHO 3(h(EKTMBHBLIM
CpeacTBOM BO3MeLLEeHUS Bpeaa YneHam ceMbU yMepLUen XepTBbl — BO3MOXHOIO eUHCTBEHHOIO
KopMunbLa ceMmbl. B HacToswee Bpems cybCcTUTYTMBHasA OTBETCTBEHHOCTb roCydapcTea 3a
HapyLUEeHWs Takoro poga npaB rocyAapCTBEHHbIMM CAYXALLUMUN NPUHATA B OOMNbLUMHCTBE
HOPUCOVKLMNA.
Mpwn oLeHKe kKOMMeHcaumMm 0coboe BHUMaHNE criefyeT o0paTuTb Ha KOMMEHCUPYIOLLNIA, a He

Ha KapaTernbHbli anemeHT. COOTBETCTBYIOLLIEE Haka3aHMe 3a HapylueHne (BHe 3aBUCUMOCTU OT
KOMMeHcauun) AOMKHO ObITb OCTaBMEHO B pyKax YrofioBHbIX CY[AOB, B KOTOPbIX OCYLLECTBNSETCH
npecrnefoBaHne NpaBoHapyLUMTenen, Yto n 06a3aHo Aenatb NPaBOBOE rOCy4apcTBO.
MpucyxgeHne KomneHcaumm B pamkax nybrnmyHoOro npasa He HaHOCUT Takxke yuiepba kakomy-
nnbo MHOMY UCKY, TaKOMY, HanpuMep, Kak rpaxgaHCKuii UCK NO BO3MELLEHUIO Bpeaa, KOTOpbI Ha
3aKOHHOM OCHOBaHMW MOXET nodaTtb NoTepneBLwni (M HacnegHMKU NOrMbLLEro) B OTHOLLEHWM
TOro e npeameTa, CBsA3aHHOro ¢ 6ec4eCTHBIM NOCTYMKOM rocyAapCTBEHHbIX (OYHKLNOHEPOB.
BenuurHa KkomneHcauuun 3aBUCUT B KaXXOOM Cry4ae OT KOHKPETHbIX (pakToB U NOSTOMY 3eCb He
MoXeT ObITb BblBeAEHa cTporasd doopmyna. BenvumHa komneHcaumm, onpegeneHHas cygom (1
BbIMNfla4YeHHas rocyapCTBOM) B LieNsiX BO3MELLEHMS 3a HapyLLUEeHNe, MOXeT, B Nobom cny4ae,
ObITb OnNpegeneHa B COOTBETCTBUM C CYMMOW, KOTOpasi MOXET ObITb HA3Ha4YeHa UCTLY B KayecTBe
BO3MeLLiEeHMS YObITKOB Npu Nofgaye rpaxaaHcKoro Ucka.
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Porb cy,u,el7| M MPOKYPOPOB B 3alLiUTE OT MNbITOK 3aAepKaHHbIX U JTAL,
nogo3peBaeMblX B COBEPLLUEHUN NpeCTyrieHnA

3.1 MexagyHapogHoe npaBo B 06racTu npae Yenoseka TpebyeT, 4Tobbl rocygapctea
OCYLLECTBMANN CUCTEMATUYECKMI KOHTPOMb 3a COBMOAEHNEM NpaBuIl, MHCTPYKLWUA, METOO0B 1
NPaKTUKN NpoBeSeHNsA A0MPOCOB, a TakKe NOJNTIOXEHUN, KacalLLMXCa cogepKaHns rnof cTpaxen
nvu, nogBepraemMbix apecTy, 3agepXXaHuio Ny NMLIEHN0 cBOGOoAbI B Kakou Obl TO HY Obino
dopme, 1 obpaLleHns C HUMK, NOCKOMbKY 3TO ABNSeTCH A(PHEKTUBHBLIM CPEACTBOM
HeJonyLEeHNsI NbITOK U NNOXOro o6pau.|,eH|/|;|.142 OT rocygapcTts Takke TpebyeTcs, 4Tobbl OHU
npoBoAuny paccrnegoBaHne xanob 3agepaHHbIX Ha Nnoxoe ¢ H/MN obpalleHne n cosganu
He3aBMCUMbIE OpraHbl KOHTPONSA 3a cogepXaHueM 3afep>KaHHbIX.

3.2 [JaHHas rnaBa KOHLEHTpUpYeT BHUMaHME Ha ponu cyaen n NpoKypopos B Aere 3awuTbl finy,
NU1LIeHHbIX cBOBOAbI, OT NPUMEHEHUS MbITOK 1 UHBIX (OOPM Noxoro obpatleHus. B yactHocTy,
paccmaTpmBaeTcs BOMPOC O TOM, KaK AOMKHbI MPUMEHATLCH rapaHTUn, O KOTOPbIX LWUia peydb BO
Btopon rnase. 3geck npyuBeAeHbl NpakTUYeckMe COBEThI, MO3BOMSOLNE CyAbSAM U MPOKYypopam
ybeauTbCs B TOM, YTO NPeACcTaBLUNE Nepes HAMM apeCcTOBaHHbIE HE MOABEPranuch NbiTkam 1
MHBIM 3anpeLleHHbIM hopMaM Mroxoro obpawenns. 3geck Takke 06bACHAETCSA 00513aHHOCTD
NPOKypopoB yb6eanTbCcsa B TOM, YTO AoKa3aTenbCTBa, CoObpaHHbIe B NpoLecce paccregoBaHud no
YrornoBHOMY Aeny, Obinm nonyyeHbl HagnexalumMm o6pasom, 1 4YTO B XOA4e Takoro paccregoBaHus
He BbINo HapyLeHO OCHOBHOE NPaBo NOA03PEBAEMOro B COBEPLUEHMM YTONOBHOMO
NPecTynneHns — He NoaBepraTbCA NbiTkam 1Ny noxomy obpaleHuto. Puck Takoro obpalleHus ¢
3ajepXaHHbIM BO3pacTaeT, ecriv B HEKOTOPOW NPaBoOBOW CUCTEME PELLEHUE O BUHOBHOCTU
noacyavmoro 6asmpyeTcs Ha NPU3HaHUSX UNKN JoKa3aTenbCTBax, MONy4YeHHbIX B Xoae
AocyaebHOro cogepxaHus nog cTpaxen.

33 B Pa3INYHBIX MMPABOBBIX CUCTEMAX CYAbU U IPOKYPOPEI UCIIOJITHAIOT PA3JIUNYHBIC (I)yHKLlI/II/I, 4TO OOBSICHSIET TAKIKE K
OTIIMYHE UX POJH B (a) MPUHATHH PEIICHHS O JOIMYCTUMOCTH JOKa3aTeIbCTBa, (0) mompoce caunaerenei u (B)
MOJBEICHUN UTOTOB CyZeOHOTO pa3bupaTenbcTBa. CBoOOIA NEHCTBHIA Cyael 1 MPOKYPOPOB MPH BHIIIOTHEHNH CBOUX
(YHKIMI YaCTUYHO 3aBHCHT OT IIPAaBOBOI CHCTEMBI, B paMKax KOTOpoi oHM paboTator. Hanpumep, B cucremax
TpaxxJ1aHCKOro u O6H.[eFO IIpaBa YyroJIOBHOE Cy JOIIPOU3BOACTBO MOKET CJICA0BATh, COOTBETCTBEHHO, I/IHKBI/I3I/IHI/IOHHOI71
MOJIENHN WIN MOJIEIIH, OCHOBAaHHOH Ha cocTsi3aHuH cTopoH. CyneOHoe pa30MpaTebCTBO TAKKe MOXKET IIPOXOAUTH
pa3In4YHbIM 06pa30M, B 3aBUCUMOCTHU OT TOI'0O, IPOBOAUTCH JIU OHO NEPEN JIUIOM NPUCSIKHBIX UJIA TOJIBKO cy}leﬁ,
W3n0>xeHHbIE HIKE IPUHIMITEI HEOOXOAUMO HHTEPIIPETHPOBAThH B paMKaX KOHKPETHON CHCTEMBI yTOJIOBHOTO
CYZIOIIPOM3BO/ICTBA Pa3IMYHEIX CTPaH.

Ponb cynen

3.4 OcHOBHasl poJib CyZIeH 3aKII0YaeTCsl B IPUMEHEHHH HOPM HALIMOHAJILHOI'O 3aKOHOATENBCTBA (B TOM YHCIIE U
MEX/IyHapOAHOT0, €CIIX IOCIEAHEe BKIIIOUYCHO B HAIIMOHAIBHOEC) U B HE3aBUCUMOM U OECIIPUCTPACTHOM PYKOBOJCTBE
oTHpaBieHUEM MpaBocyaus. [Ipyu BBIHECCHUH PELICHHUsI O BAHOBHOCTH MJIM HEBHHOBHOCTH, PAaBHO KaK U IIPH
pPacCMOTPEHHH CYIIECTBA HCKOB YaCTHBIX JIAL[ K TOCYIaPCTBY, CYAbU JOJDKHBI OMUPATHCS TOJIBKO Ha (DaKThl, KOTOPHIC
MOT'YT OBITh YCTAHOBJICHBI, HA CYIIECTBO MO3UIIUH U apPIyYMEHTHI KXKI0U U3 CTOPOH U HA COOTBETCTBYIOIIEE
3aKOHOAATENLCTBO. OHAKO CIPABEIUTMBOCT TPEOYET TAKKE, YTOOBI CyIbH IOHUMAIH BCe (DAaKTOPBI, OTHOCSIIUECS K
paccMaTprBaeMOi MU CUTYAIlHH, B TOM YUCIIE U T€, KOTOPBIC MOTYT OKa3aTh BIMSHIE Ha IOBEACHUC
HPHUCYTCTBYIOMINX B 3aie Cy1eOHOro 3acelaHusI MIM Ha BOCHpHUSTHE CyAeOHoTo nporecca. Crofja BXOIST HE TOIBKO
HpOLEeyphl YIIPaBICHUs, BHIHECEHHE PEIICHHH 110 BOIIpOcaM paBa, MOJBEACHHE HTOTOB 110 JIeIy U HAaIlyTCTBEHHOE
CJIOBO HPHCSDKHBIM, BRIHECEHHE CyIeOHOr0 PeIIeHNs WK IPUTOBOPOB, HO TaKKe U o0ecreyeHe ClIpaBeNIMBOro 1
YEeCTHOTO Cy1eOHOTr0 pa3dupaTesIbCTBa.

3.5 NimeHHO cyabu gomkHbl obecnevnTb cnpaBennmeoe u becnpuctpactHoe obpalleHue ¢
OTBETHMKAMM, cBnaeTendamMmm n notTepneswinMmn, 1 rapaHTnpoBaTb OGBMHﬂeMOMy B coBepLieHnn
npoTMBONpaBHOIo ﬂeVICTBMﬂ cnpaseanneoe Cy/J,GGHOS pa36|/|paTeanTBo. CIOD,a BXoOuT
obecneyeHne NOCTOSIHHOrO COGJ’IPO,EI,GHI/IFI nx npaB n NPUHATUE Cy4OM TOJIbKO TEX O0Ka3aTesibCTB,
KOTOpbIe Nnosty4eHbl A0IMKHbIM 06pa30M. 370 TaKkKe O3Ha4aeT, 4YTo Te, KTO OTBeYaeT 3a
cobntogeHne 3akoHa, caMmu nognagatoT Nof ero gencrene. Hanpumep, cyabsi MOXET cbirpaTb
NONOXNUTENIbHYO POJlb, obecneuynB paccMoTpeHne TONbKO TeX CBNOETEeSIbCKUX nokasaHun n

142 KomnteT OOH no npaBam yenoseka, Obwmne kommeHTapum Ne 20, nap. 11.

143 BaknounteneHble 3amevanns Kommuteta OOH no npaBam yenoseka: ®paHuums, Jok. OOH CCPR/C/79/Add.80, 4
asrycta 1997 r., nap. 16.



AoKa3aTenbCcTs, KOTopble Obinn AaHbl AOBPOBOMBLHO, @ HE NOMyYeHbl NyTeM NPUMEHEHUS
npuHyauTenbHbIX Mep. Cyabu OOMKHBI NOCTOSAHHO UMETb B BUAY BO3MOXHOCTb NMPUMEHEHMS K
06BMHAEMbBIM U CBUAETENAM MbITOK UM MHOTO poAda nrnoxoro obpalleHus. Ecnn, Hanpumep,
3agepXaHHblW, NPpeAcTaBLUnA Nepes Cyaben B KOHLE CpOKa COAepKaHus NoA CTpaxen B
nonuuum, 3asiBrsieT, YTO OH NoABeprarsncs nNoxomy obpaLlleHuto, To Cyabs A0IKEH
3aperncTpupoBaTh AaHHy xanoby B TMCbMEHHOM BuAe, HeMeasieHHO Ha3HaunTb cyaebHo-
MEAMLMHCKYIO 9KCNEPTU3Y U NPUHATb BCe Heobxoaumble Mepbl A o6ecrnevyeHms NonHoro
paccriejoBaHns 31oro 06suHeHns.'** Te xe Wwarn JoMKHb! 6biTh NPEANPUHSTHI U B OTCYTCTBUM
nofaHHoW xanobbl, ecnv y COOTBETCTBYIOLLEro Nvua obHapyXuBatTCa BUANMbIE NPU3HaKN
nnoxoro h3n4ecKoro NN HPaBCTBEHHOIO obpaLLeHus.

3.6 HeCMOTpSI Ha TO, YTO NPABOBBIC CUCTEMBI B Pa3/IMYHBIX CTPpaHaxX MUPA HECKOJIBKO OTJIMYAIOTC, 3allpET Ha
IIPUMEHEHHE IIBITOK, HOCUT YHUBEpCalbHbIi XapakTep. [10aToMy OCHOBHasI posib cyzel B Jieie NpeaoTBpalleHus
TNPUMEHECHU IIBITOK 3aKJIIOYACTCS B 00ecreUYeHNH MOCTOSIHHOTO CO6J’I}OL[€HI/I${ 3aKOHa.

Ponb npokypopos

3.7 Cyabu 1 NpoKypopbl MOTYT UrpaTh CYLLECTBEHHO OTMMYAIOLLMECS PONU MPU Pa3NNYHbIX
CcMCTEMAXx YroflIoOBHOIO CyAONpPOU3BOACTBA — B 3aBUCUMOCTM OT Toro, 6asupyeTcs nm aTa cuctema
Ha MHKBU3ULIMOHHOM UITN COCTA3aTesIbHOM npoLecce. Bo MHorux CTpaHax 3Ha4vnTernbHada 4YacTb
BOMNPOCOB, KacatoLMXCHA Pofv U OTBETCTBEHHOCTU CyAelN, OTHOCUTCS Takke U K MPOKypopam.

3.8 lMpokypopbl Takke HeCyT 0COOYI0 OTBETCTBEHHOCTb 3a TO, YTOOLI BCE AOKa3aTeNbCTBA,
cobpaHHble B Xoae paccrnefoBaHus Mo yrosioBHOMY Aeny, Oblny nonyyeHsbl Hagnexatimm
0o6pa3om, 1 4ToObI B X04e 3TOoro npoiecca He 6binn HapyLleHbl OCHOBHbIE NpaBa
Nnof03peBaemMoro B COBEpPLUEHUN YTONOBHOIO npecTynneHns. Korga npokypopbl NonyyatoT B CBOE
pacnopsikeHue fokasaTenbcTBa NPoTMB NOA03PEBAEMbIX U 3HAKOT UM UMEKT OCHOBaHMS
rnonaratb, YTO 3TW AoKa3aTenbCTBa Obifv NoMyYeHbl NyTeM NPUMEHEHWS HE3aKOHHbLIX METOA0B,
0cobBEeHHO ecnu NocrnegHNe 3akntoyaTcs B NPUMEHEHUN NbITOK, TO OHU AOMKHbI 0TKa3aTbCs OT
MCMONb30BaHWSA TaKoro pofda AokasaTenbCcTB, NpoMHdopmupoBatb 06 aTom Cya 1 NnpeanpuHaTb
BCe HeOBXOAUMbIE LLIArU AMNs NPUBMEYEHUst BUHOBHBIX K 0TBeTCTBEHHOCTH. *® [lioGble
[0Ka3aTenbCTBa, NosydYeHHble NyTEM NPUMEHEHUS MbITOK UM MHOTO MITOXOro obpalleHns MoryT
ObITb MCMONIb30BaHbl TONbKO B KaYecTBe cBMAOeTenbCTB NPOTUB TEX, KTO NPUMEHAS Takune
MeTOHbI.MS

3.9 B HEKOTOPBIX IOPUCIUKIMAX IPOKYPOPHI MEpe Ha4alIoM paccieI0BaHMsI JOIDKHBI 3alIPOCHTH Pa3pelieHHs CYIbH,
MIPpUHUMAIOIICTO Y4acTHUeC B Cyﬂe6HOM CJICACTBUU. HOBTOMy Ba)XxxHO, ‘{TO6LI MIPOKYPOPHBI CEPHE3HO OTHOCUIIUCH K 9TOH
O6$I321HHOCTI/I, €CJIN CYLIECTBYCT BEPOATHOCTL COBEPUICHUS NIPECTYIUICHHUS, CBA3AaHHOTO C IPUMEHCHUEM IIBITOK
MpEeACTaBUTEIIIMU IPABOOXPAHUTEIILHBIX OPIaHOB. ITouTu Bce OPUCIUKITUN 069[3LIBaIOT IIPOKYPOPOB MPECICN0BATEL B
Cya€ Jiil, COBEPIIMBIINX YTOJIOBHOC IMPECTYIUICHUE, U OTa 00513aHHOCTE BKJIIOYAET U npecienoBaHue Hpe}:[CTaBPITeJ'IefI
MIPaBOOXPAHUTEIBHBIX OPIaHOB, OOBHHAEMBIX B COBEPILIECHUU NPECTYIICHUH, TAKUX KaK IPUMEHEHHE NBITOK. Bo
MHOTHX FOPUCIUKIUSX IPOKYPOpaM BOBCe He TpeOyeTcs MoiydeHre oduIraibHOM jKanodbl 1t Hayaina coopa
JIOKAa3aTeJIbCTB PECTYIIICHUA. B HeﬁCTBI/ITEHLHOCTI/I Ha HUX 3a49aCTYI0 BO3JIaracTcCs IpaBoBast 0053aHHOCTH
MPENIPUHAT TaKUe NEHCTBUS, €CIIU 10 HUX KaKUM-1100 06pa30M TOXOOUT I/IH(I)OpMauI/I;I O COBEPIIEHHOM HIIA
TOTOBSAILIEMCH MMPECTYIIJICHUU.

rapaHTI/II/I BO BpeMd npeaBaputesibHOro 3aknioyeHuns

3.10 IIpoxypopsl U CyAbU TOIKHBI 00ECIIEUUTh COOMIOACHIE ONI0KEHUN, CONEPKALIMXCS B IPUBEICHHOM HIDKE
KOHTPOJIEHOM IHEpPEYHE CTAHAAPTOB, KOTOPHIE ITOJPOOHO OIMCAHEI B MPEABIIYINEH ITaBe. DTOT KOHTPOJIBHEIN ITepeueHb
6aszupyercs Ha rapaHTHsAX, IPELYyCMOTPEHHBIX MEXKTyHApOIHBIM IpaBoM. OJHAKO MEXTyHapOIHbIE CTaHJaPThI
o0ecreYrBaroT JIMIIb HeOOXOJUMBII OCHOBHOW MUHMMYM. MHOTHe rocyfapcTBa mpeuiararor 0ojee MHpoKyIo
3aIIUTY, YTO TAKXKE MOXKET PaCCMaTPHUBATHCS B KauecTBe 00pa3LoB 100pOCOBECTHOM pakTUKH. Eciu He
HPUJIEP)KUBATBCS ITHX CTaHIAPTOB, TO BCeryia OyAeT CyIecTBOBATh PUCK IIPUMEHEHNUS MBITOK MJIM MHBIX BHIOB
TUIOXOT0 00paIIeHHs C COeP KAIMUCS B ITPeABAPUTENILHOM 3aKiItoueHun. HecoOmoneHne 3Tux cTaHIapToOB MOXKET
BIIOCJIE/ICTBHY TIPUBECTH K TPYAHOCTSAM B BBISIBICHUH M HaKa3aHUU JIMI, IPHYACTHBIX K TAKAM IIPOTHBOIIPABHBIM
IEHCTBUSIM.

M4 EKMN/INFE (2002) 1, cTp. 14, nap 45.
PykoBoasiLLMe NPUHLIUMLI, KACAOLMECS PONM NNLL, OCYLLECTBRALWMX cyaebHoe npecnenosaxve, MpuHumn 16.

KonBeHuust OOH npoTMB NbITOK U APYIMX XKECTOKNX, 6eCYENOBEYHbIX UMK YHUXKaKLWMX JOCTOMHCTBO BUAOB
ob6palleHus unu Hakasaxus, CtaTbs 15.



* YBegomneHue 3agepxaHHbIx 06 ux npaBax. Bce nuua, nuweHHsle cBoboabl, MEKT NpaBo
Ha TO, YTOObI MM COOBLLNNN NPUYUHBI UX 3a4epXKaHua U 0OBSACHUNN NpaBa, KOTOPbIMU OHU
obnapatoT, Haxoasack nog ctpaxen. OHW UMEKT NpaBo NPONHEAOPMUPOBATL, JIMYHO UMK Yepes
npeacraBuTenen BNacTy, CBOK CEMbIO UMK ApY3€el Kak O hakTe 3afepKaHus, Tak u 0 MecTe, B
KOTOPOM OHU HaxoasTcs. Ecnu 3agepxaHHOro nepesoasaT B ApYroe MecTo, TO ero CeMbs Unu
OpPY3bsl BHOBb AOMKHbI ObITb NPOMHpOpMUpPOBaHbl. Takoro poaa MHpopmauuto
NnpeanoYTUTENLHO NepeaaBaTb HEMELNEHHO UMK, NO KparHe Mepe, 6e3 3aepXKKu.
3aknoYeHHbIM, OXuaarLwWwnm cyga, cregyeT npegocTaBuTbh BCe pa3yMHble cpeacTBa A CBS3U C
ceMbewn 1 Apy3bsiMu, a Takke NPefoCTaBUTb BO3MOXHOCTM A1 BCTPEY C HUMMN.

* Ucnonb3oBaHue ochuumanbHbIX MECT NpeaBapuUTeNibLHOro 3aKlo4YeHUsa U BegeHue
ac¢phekTUBHOM perucTpaumm cogepxaHusa nog cTpaxen. Kaxabin 4enoBek, NULLEHHbIN
cBobobl, JOMKEH coaepXaTbCs B 0pmumanbHO NpegHasHavYeHHbIX Ans 9TOro Mectax, KoTopble
N3BECTHbI LUMPOKON 06LLLEeCTBEHHOCTU. [JONPOCHI AOSMKHBI MPOBOAUTHCA TOMBKO B OhmLManbHbIX
LeHTpax, a Nnobble AokasaTenbCTBa, NOMyYEHHbIE OT 3a4ep>KaHHOro B HeoumLmManbHbIX MecTax
coaepaHusi nog, CTpaxKen u He NOATBEPXKAEHHbIE BO BPEMSA Aonpoca B ohuLmanbHbIX
3aBefjeHNsX, He AOMKHbI NPUHMMATBLCH CY4OM B KayecTBe JoKa3aTerbCTB, €CNU TONbKO OHU He
MCMOMb3YHTCHA B Ka4eCTBE A0Ka3aTeNbCTB NPOTUB 0OBMHAEMOrO B NPUMEHEHNM NbITOK
OOIMKHOCTHOrO nmua. CBOEBPEMEHHBIE U TOYHBIE 3aNNCKU OOCTOATENLCTB COAEPXKaHMSA MO,
CTpaxew, XxpaHawuecs B NybnmnyHo AOCTYMHbIX MecTax, NPeAcTaBnAlnT cOOOW CyLLIECTBEHHbIV
3MNEeMEHT 3aLuThbl NIIAEN OT MbITOK U M0X0ro obpalleHns. Bnacty OmMKHbI XpaHUTb U
OBHOBMATE CNNCKM BCEX 3afepPXKaHHbIX KakK B KaXXAOM MeCTe cofepXaHusl nog CTpaxen, Tak u
LeHTpanu3oBaHHO. B aTnx cnvckax gosmkHa ObiTb ykasaHa nHdopmMauusa 06 umeHax
3agepKaHHbIX, 0 MECTE NX COAEPKaHWS NOoA CTPaXKen N O TeX, KTO OTBEYaEeT 3a NX CoaepaHue.
Kamepbl JomkHbl 6bITb NPOHYMEPOBaHbI, criedyeT 3anMcatb HOMepP KaMepbl, B KOTOPYHO
nomeLLieH apecToBaHHbIA. HeobxoaMmo BECTM 3anncu BCEX KOHTAKTOB C 3aepXXaHHbIM, B TOM
ymncre Bcex ero 3anpocoB, OTBETOB PYKOBOACTBA U PELUEHUIA, NPUHATBIX B OTHOLLEHUN
3afepXXaHHoro. 3anncu B MecTax CoaepXXaHus nog cTpaxen AOSMKHbI BECTUCh TakMM CNocobom,
KOTOPbI NO3BOMSIET NIErKO OOHAPYXXUTb NONbLITKY X NOAAENKNA — 3TO MOTYT ObITh
CcOpOLUOPOBaHHbIE KHUMM C MPOHYMEPOBAHHBLIMW CTPaHULLAMW, KOTOPbIE XPAHATCSA B TEYEHNE
[OCTaTOYHO ANUTENbHOro Neproaa BpeMeHH (T. €. HECKOMbKO NeT).

* Heob6xoaumocTb n3berarb 3aknoveHUs 6e3 npaBa nepenncku m obleHus. Yenosek
noaeepraeTcs 0CoO0My PUCKYy MPMMEHEHMS MbITOK U MIOXOro obpalleHns B TOM crnydae, Korga
coaepXknTca nof cTpaxen 6e3 npaBa nepenncky 1 obLeHns, T. €. Koraa OH nuLieH nboro
06LLEeHMS C BHELLUHUM MUPOM, CO CBOEW CEMbEW, agBOKaTaMy UM HE3aBMCUMbIMU Bpadamu. Hem
JonblUe ANMTCA Takoe CoaepKaHue Nnod cTpaken, Tem 6onbLue puck, NOCKOMbKY TEM CaMbIM
npegocTtaBngaeTcs 6onblLue BpeMeHn ANsi HAHECEHUSA TENECHbIX MOBPEXAEeHUA N Ans
NOCTENEHHOIO UCYE3HOBEHNSA BUAMMbIX MPU3HAKOB 3TMX noBpexaeHnn. Cyabu OMKHbI
NCNonb30BaTb BCE MMEIOLLMECS B UX PACNOPSIKEHUM BO3MOXHOCTU, YTOObLI CBECTU K MUHUMYMY
OorpaHnYeHus 1 3aJepXk1 B NpeaoCTaBneHnn 3agepKaHHbiM JOCTyNa K BHELIHEMY MUPY.

* [locTyn K agBOKatamMm U yBaxeHue K MCNosfHAeMbIM UMM chyHKUMAM. 3aaep>KaHHble UMELOT
npaBo Ha b6e3oTnaraTenbHbIN AOCTYM K OpUANYEeCcKon nomoLum. Mim gomkHa ObiTb
NpegocTaBrneHa BO3MOXHOCTb KOH(bMAEHUMANbHbBIX KOHCYNbTauUui ¢ afBOKaTOM B Nepuog
COAEepXXaHusa Nof CTpaXew, OHN MMEIOT MPaBO Ha MPUCYTCTBME afBoOKaTa BO BPEMsI JOMNPOCOB U
Ha npefcTaBreHne agBoKaTOM MX MHTEPECOB B cyae. AQBOKaThbl JOJKHbI KOHCYNbTUPOBATb
CBOWX KITMEHTOB M NPeACcTaBnATh UX MHTEPECHI B COOTBETCTBUM C NPOECCMOHaNbHbIMU
CTaHgapTaMu, OHU He JOMKHbI MoABepraTbCs 3anyrmBaHuio, NpecnegoBaHnio M HEYMeCTHOMY
BMELLATENbCTBY C KAKON-NBO CTOPOHbI, HE criegyeT YMHWUTL NpensaTcTBusa paboTe agBokaTa.

* locTyn K Bpauy. 3agepxaHHble A0SMKHbI OblTb OCMOTPEHBLI BPA4YOM Kak MOXHO CKopee nocre
UX 3aQepPXKaHus, Takme OCMOTPbI JOSMKHbI MPOBOAUTBLCA Ha BCEX CTaanAX NpeaBapuTenbHOro
3aknioveHns. 3agepxaHHble UMEKT AOMNOMHUTENBHOE MPaBo Ha OCMOTP KOMMETEHTHBIM BPa4oM
no nx cobcTBeHHOMY BbIGOPY. MeaMUMHCKMIA OCMOTP AOMKEH NPOBOANTLCS BHE NPeAEnoB
CNbILUMMOCTU U, NPeANoYTUTENBLHO, BHE NpeaenoB BUAUMOCTM Nonuuenckux. PesynbTaThl
Ka)Kdoro MeauuUMHCKOro OCMOTpa, a Takke COOTBETCTBYHOLLME 3asiBNIEHMS 3a4eP>KaHHOMo 1
3aKrYeHns Bpaya, JOMKHbI ObITb oduLmManbHO 3arMKeupoBaHbl BpayoM U BbiTb AOCTYMHbI Kak
CaMOMy cofepKallleMycs nog CTpaxen, Tak U ero agBokary.



* FapaHTUM 0cOo6bIM KaTeropusaM 3aknUYeHHbIX. Bce 3agepxaHHble UMEIOT NpaBo Ha paBHoOe
K HUM OTHOLLEHNe 6e3 Kakon-nMbo AMCKPUMMUHALMM MO PacoBOMY NMPU3HaKy, LBETY KOXW, Nony,
cekcyarbHOW opueHTauun, A3bIKy, PENUIUK, MONUTUYECKUM UM UHBIM YOEXAEeHMAM,
HaLMOHaNbHOMY UK coLnanbHOMY NMPOUCXOXAEHWIO, UMYLLECTBEHHOMY, COCITOBHOMY MITU MHOMY
nonoxeHuto. OgHako ocoboe BHUMaHWe criedyeT obpaTuTb Ha NpaBa U HyXXabl 0COBbIX
KaTeropuii 3akmntoyYeHHbIX, B YUCIO KOTOPbLIX BXOASAT KEHLLMHbI, HECOBEPLLEHHOMNETHME,
npecTapenble, MHOCTPaHHbIE FpaXaaHe, 3THUYECKNEe MEeHbLUWHCTBA, NoAM C UHOWM CekcyarbHOM
opvieHTauuen, 6onbHbIe, Moan C NCUXUYECKMMUN pacCTPOMCTBaMU UN cTpadatoLme
Heoby4aeMoCTbi0, a TaKkKe UHbIe YsI3BUMbIE TpyMnbl UK nuua. HekoTopble U3 3TUX rpynn MoryT
OKa3aTbCs MULLEHbIO OJ1s1 30ynoTpebneHuii Co CTOPOHbI NMepcoHarna Toro yupexaeHusl, B
KOTOPOM OHU coaepkaTcsi nof cTpaxkein. OHU MOTYT TakkKe OKasaTbCsi MOABEPTHYTEIMU HACUIULO
CO CTOPOHbI APYrMX 3aKMOYEHHBIX.

[onpocsbl

3.11 Tpokypopbl HE AOMKHBI NPUHMMATL Y4acTUsa B JONPOCaXx, BO BPEMS KOTOPbIX
UCNOMb3YTCA NPUHYANTENbHBLIE METOAbI MONYYEeHUs NPU3HaHUSA Unu nHdopmaumm. OHn Takke
OOIMKHbI y6eanTbCcs B TOM, YTO TakMe MeTOoAbl He MCMOSb3YTCA NpeacTaBuTeNnsMu
NpaBOOXpaHUTENbHbBIX OPraHOB Afsi NOMy4YeHUst 4oKa3aTenbCTB, NO3BONSALWUNX BbIABUHY T
NpoTUB NOJ03PEBAaEMOro 0OBUHEHUE B COBEpPLLUEHUN NpecTynneHus. Korga nogospeBaembln,
06BMHSAEMbIN UNK cBMAETENb NPeACcTaeT nepes NPOKypopoM, NOCNEeAHUA AOMKEH
yAOCTOBEPUTBLCS B TOM, 4YTO Ntobasi npeacTaBneHHas ero BHUMaHuio MHopmauns unm
npusHaHve gaHbl JOH6poBonbHO. MNPoKypop AomkeH Takke obpallaTb BHUMaHWE Ha NPU3HaKku
PU3NYECKOro UMM NCUXNHECKOTO PAcCTPONCTBA, MPUHMMAaTL BCEpbe3 BCE 3asiBNEHUS O
NPUMEHEHWM NbITOK MW MHBIX BUAOB MIIOXOro obpalleHns 1 oTkasbiBaTb B BO3BpaTe
3aJepXXaHHOro B TO MECTO CoAepKaHWs No4 CTpaxken, rae oH nogBepraeTcsi PUCKY Takoro
obpalleHus.

3.12 Puck npyMeHeHMs NbITOK U NNoxoro obpalleHns BO Bpemsi 4ONPOCOB Bo3pacTaeT B TOM
crny4ae, ecnv npaBoBasi CUCTEMa OCHOBbLIBAET OOBMHEHME IMaBHbIM 06pa3oM Ha MPU3HaHUSAX U
AoKasaTenbCTBax, NOMyYeHHbIX BO BPEMS NPeABapUTENBHOMO 3aKMYEHWSs - 3TOT PUCK 0COBEHHO
BENWK, ecnv nNpu gonpocax He NPUCYTCTBYET aABoKaT 3agepxaHHoro. Npu Bcex
obcrosiTenbcTBax HEO6X0OMMO crnegoBaTh CTPOrMM npoleaypam, obecnevrBaroLLnm
npoBeAeHne SONPOCOB Haanexaiumm obpasom, 6e3 3noynoTpebneHun n nnoxoro obpalleHus ¢
ponpawwmBaembim. OcobeHHO BaXKHy0 porib UrpaeT ukcaumsa 06CToATENbLCTB BCEX AOMPOCOB U
paclmdpoBka aTux 3anucen. Ita nHdopmaumsa AormkHa bbITb AOCTYNHA ANg uenen cygebHoro u
aAMVUHUCTPATMBHOIO NPON3BOACTBA.

3.13 [Mpokypopbl 1 cyabn JomkHbI 0becneunTsb cobnogeHne cneaylowmx TpebosaHun,
OnMCbIBaKOLLMX 4OBPOCOBECTHYIO NPaKTUKY NPpOBeAeHMs A0NPOCOB, KOTOPbIe GasumpytoTcs Ha
pekomeHgaumuax EKMIM n CneunansHoro goknagynka OOH no nbitkam: 4

+ [onpocbl OMKHbI NPOBOAMTLCA TOMNBKO B OpmumarnbHbIX LieHTpax, a niobble Joka3aTenbCcTBa,
Nofy4YeHHble OT 3aepKaHHOro B HeoMLManbHbIX MECTaxX COAEPKAHNS NOA CTPaKEN U He
NoATBEPXXAEHHbBIE BO BPEMS JOMNpOca B 0ULManbHbIX 3aBe4eHNSX, HE AOMKHbI MPUHMMATbLCS
CyOoOM B Ka4yeCcTBe JoKa3aTernbCTB NPOTUB 3a4€epKaHHOro;

+ 3agepaHHbIN JOMKEH MMETb NpaBo Ha NPUCYTCTBME agBokaTa npu nobom Jonpoce;

* [Nepeqn Ha4Yanom Kaxgoro gonpoca 3agepXaHHbI JOIMKEH ObITb NPONHEAOPMUPOBAH O
FNINYHOCTM Kaxaoro n3 NpUcyTCTBYOWMX Ha gonpoce (MMs n/nnn MAeHTUOUKaLUMOHHBIN HOMED);
* Nma n hammnnns Bcex NpUCyTCTBYIOLMX Ha AOMPOCce JOMKHbI ObITb BHECEHbI B MOCTOSIHHBIN
XypHan perucrpaumm, B KOTOPOM Takke OTMeYaeTCsl BpeMs Hayana u OKOH4YaHus onpoca, a
Takke noodble NPocbObl CO CTOPOHbI 3a4ePKaHHOro, NoAaHHbIe BO BPeEMs A0Npoca;

+ 3apepxaHHbIV OMKeH OblTb MPOMH(OPMKpPOBaH O AOMYCTUMOWN NMPOAOIPKUTENBHOCTM
gonpoca; o nepyogax otablxa Mexagy ceaHcamm Jonpoca v o nepepbiBax; 0 Mectax, B KOTOPbIX
MOXeT NPOBOAUTBLCSA JOMPOC; O TOM, JOJDKEH N OH BCTaBaTb, KOraa emMy 3agaroT Bornpoc. Bee
3TV Npoueaypbl AOMKHbI ONpeaensiTbCs 3aKoHOA4ATENbCTBOM UMM COOTBETCTBYIOLLMMW HOPMaMu
1 JOMKHbI CTporo cobniogarbes;

147 EKMM/Inf/E (2002) 1, cTp. 10-16, nap 33-50; OT4yeT cneumansHoro goknagymka OOH no neitkam, 2001 r., Jok. OOH
A/56/156, nionb 2001 r., nap. 39.



* Heobxoanmo 3anpeTuTb 3aBA3bIBaTHL rfasa AonpalunsaeMbiM UK O4eBaTb Ha HYX KanioLOHbI,
NMOCKOJbKY 3TO MOXET NPUBECTU K YA3BMMOCTU CYOBbEKTA, K CHVUXKEHUIO YyBCTBUTENBHOCTU U CaMo
no cebe ABMTLCS NbITKOM UNK NIOXMM oBpalleHneM. 3To0 MOXET NPUBECTU TaKkKe K
HEBO3MOXHOCTM NpecneaoBaHns HapyLumMTenen npas YenoBeka, MOCKONbKY 3aTPYAHUT UX
naeHTnnkaumto;

» Bce ceaHcbl gonpoca AomkHbI 3annceiBaTbCA Ha NNEHKY UMW PermcTpupoBaTbCs UHBIM
obpa3om, Npy 3TOM 3aep>KaHHbIN UMK ero aABoKaT, eCnn 3TO NPEAYCMOTPEHO 3aKOHOM,
AOIDKHbI UMETb JOCTYM K 3TUM MaTtepuanaw;

+ Bnactu gomxHbl paspaboTaTtb 1 perynsapHo nepecmartpusaTtb npouenypbl npoBedeHns
AONPOCOB NUL, HAXOAALWMXCSA NO4 BO3AENCTBMEM HAPKOTUKOB, ankorons Unm MeauumMHCKMX
npenapartos, NGO B COCTOSAHWM LLOKA;

» CneuuanbHble rapaHTUM AOSMKHbI ObITb MPegyCMOTPEHbI AN 0CO000 yA3BMMbIX KL, (HAanpumep,
XEHLUWH, NOAPOCTKOB U MWL, C NCUXMYECKMMUN PaccTporMCTBaMu).

3.14 SHCKTpOHHLIe METO/bI 3alIMCH JOIPOCOB CYHIECTBEHHO ITOMOI'alOT CHU3UTh PUCK IIPUMCEHCHUS IIBITOK U IIOXOT'0
06pameHI/m, OHH MOTYT OBITH HCIIOJIB30BAHEI BIIACTSIMHY B KAUECTBE 3alIUTHI OT JIOXKHBIX o0BuHeHuil. B xauecTse MEphbL
NPEAOCTOPOKHOCTH IIPOTUB MOAACIIKA 3allMCH OJHY €€ KOIIUIO CICAYET OI€vaTaTrh B IPUCYTCTBUU JJOoITpallIMBA€MOro, a
BTOPYIO UCIIOJIB30BaTh UL pa6OTBI. HeyKOCHPITeJ'ILHOe CJIEAOBAHUE TaKUM IPpOUECaYypaM IOMOIracT TaKxKe
rapaHTupoBaThb COGJI}O,Z[BHI/IS TMPUHATOT'O B CTPAHE KOHCTUTYLIHMOHHOI'O U 3aKOHOAATEJIBHOI'O 3aIIpeTa Ha IIBITKH U
II0X0€ OOpalleHNe, a TAKKe 00ECIIeYUTh COOTBETCTBYIOIINI KOHTPOIb.

3.15 TepMuH "gonpoc” OTHOCUTCS HE TOSLKO K TOMY Nepuoay BPEMEHMU, koraa 3agepXxaHHomy
odmumansHo 3agatoT Bonpockl. OH MOXeT oxBaTbiBaTb Nepuoabl 40, BO BPEMS U MOCHe 3TON
npoueaypbl, KOraa Ha 3agepXaHHOro OkasblBalT PM3NYECKOE U NCUXONorMyeckoe AaBneHne ¢
Lenbio ero Ae3opueHTauum n NpUHyXAeH1s K yCTynuMBOCTM BO BpeMsi odunumansHOro gonpoca.
Bce Takoro poga AencTBms A0MKHbI ObiTb aBCONIOTHO 3anpeLleHbl.

Hes3aBucunmble MHCNeKunn

3.16 PerynspHble MHCNEKUUN MECT COAEPXKaHMS Nog cTpaxen, 0COBEHHO eCnun OHM NPoBOAATCA
B KA4eCTBe COCTaBHOM 4YacTU CUCTEMbI NEPUOONYECKNX NMOCELLEHMI, MPeaCcTaBnaT cobor oaHy
13 Hanbonee apheEKTUBHBIX MPEBEHTUBHBIX Mep 6opbObI NbiTkamu. EKIIM koHcTaTupoBan, 4To
"OH npuaaeT ocoboe 3HaYeHMEe perynsipHbIM NOCELLEHUSIM KaXO0ro TOPEMHOTO 3aBELAEHUS
He3aBUCUMbIM OpraHoM (Hanpumep, COBETOM MOCETUTENEN UIN KOHTPOMNMPYIOLMM Cyaben),
KOTOpbI 0b6nagaeT NpaBoM BbICYLUMBATL XarnoObl 3aknioYeHHbIX (M B criydae Heo6XxoaMMocCTy
NpVYHUMAaTE MO HUM MepbI) Y NPOBEPSTb MOMELLEHNSI 3TOrO 3aBeAeHUs. Takue opraHbl MOTYT inter
alia rpaTb BaXKHYIO pPOnb B Aefie YCTpaHeHUs pacxoX4eHUn 1 NpoTUBOPEYNiA, BO3HUKAIOLLINX
MeXay TIOPEMHbIM PYKOBOACTBOM U KOHKPETHbBIM 3aKIIOYEHHBIM U BCEMM 3aKmioyeHHbIMN". 8
EKIIM Takke npMBeTCTBYET HaNM4Yne MexaHuama npoBepKu NOMNLENCKUX YH4aCTKOB, KOTOPbIN
"BHOCUT BaXKHbIW BKIag, B NpeAoTBpaLLeHme Nioxoro obpalleHms ¢ cogepXallimMMmmncs B nonmumm
nuuamu, a B 6onee obiem nnaHe — B obecneyeHne yooBneTBOPUTENbHBIX YCITOBUIA COOEPXKaHUS
B MONULIENCKNX yqaCTKax".149 CneumaneHbin goknagumk OOH no nbliTkam KOHCTaTMpoBann, YTo
"He3annaHMpoBaHHbIE NOCeLLEHUS NONULENCKNX YH4aCTKOB, MECT NpeaBapuTensHOro
3aKknioveHns u Tiopem" aBnaTcs 9HEKTUBHOW rapaHTUen oT NpUMMeHeHUs nbiTok."

3.17 HammonanbHOE 3aKOHOIATEIHCTBO 3a4aCTyI0 TpeOyeT, YTOOBI WIEHB! CyACHCKOr0 KOPITyca /UK MPOKYPOPHI
MPOBOAMIIN UHCIIEKINU. K HHCTIEKIUAM MOTYT OBITh TaK)Ke IPUBIICUEHBI IPEICTABUTEIH OPTaHOB IPABONOPSIKA,
AIBOKATHI U Bpa4H, a TAKKE€ HE3ABUCUMBIC OKCIIEPTHI U APYTHUE NMPEACTABUTEIIN I'PAXKAAHCKOT O O6H.I€CTBa.
OmOyacMaHaM M MHBIM HallMOHAJIBHBIM MIPaBO3AIIUTHEIM CTPYKTypaM, MexayHaponaoMmy Komurery Kpacuoro
Kpecra (MKKK) 1 He3aBHCHMBIM 00IIECTBEHHBIM OPraHH3ALAM JOIDKEH OBITH IIPEOCTaBIIeH, 0 UX 3aIpocy,
TOJIHBII JOCTYII KO BCEM MECTaM COACPIKaHUs 1101 CTpameﬁ.

3.18 MecrTa cogepxaHuns Nof CTpaxen cnegyeT nocewlatb perynsapHo n 6e3 npegBaputenbHoro
onoBeLleHns, HeobxoanMo NPUNOXUTL BCE YCUIUA Ans TOro, YTo6bl OpraHM3oBaThb
HenocpeacTBEHHbIE U KOH(bMAEHUMANbHbIE KOHTAKTbl C 3ag4epKaHHbIMU UK 3aknioveHHbIMU. K
4Yncny MecT, KOTopble HE06X0aUMO nocellaTb, OTHOCATCHA KaMepbl B MOMULIENCKMX yYacTKaXx,
LeHTpbl COAEpXaHMsa Nog cTpaxen o cyaa, Tepputopumn cnyx6 6e3onacHoOCTH, 30HbI

148 2-i4 06LWmMin oTyeT o gesitenbHocTn EKIMM, 1991 r., nap. 54.
9 ERMNANTE (99) 1 (Peg. 2), nap. 97.
150 OtyeT cneumanbHoro goknagynka OOH no nbitkam, 2001 r., Jok. OOH A/56/156, nap. 39(c).



aAMVHUCTPATMBHOIO 3agepXaHus 1 TiopbMbl. IHCnekTupyowue 6puragbl 4OIMKHBI MIMETb NPaBo
OTKPbITO coobLaTb 06 0BHApYXEHHbIX MKW hakTax, €Crnv OHWN NPUMYT Takoe peLUeHne.

3.19 Accoumauus no npegynpexaeHunto nbitok (APT), aBngoLascs He3aBUCUMon
06LLEeCTBEHHON OpraHn3auuen, BeinycTuna Aoknag, KOTopblii OCHOBaH Ha LiefnioM psige OTYeToB U
pekomeHaauuin EKII, oTHocALWMXCA K rOCyfapCTBEHHBIM MeXaH13MaM opraHn3aLmm noceLleHni
MEeCT cofepXaHus nof ctpaxen. B aTtom goknage cogepxurcs I‘I?I/IBeﬂ,eHHbII/I HWXe nepeyeHb
NONOXEeHUn AN cyaen 1 NPOKypopoB, NPOBOASLLNX MHCMEKLNN.

* HezaBucumocTsb. [NocelatoLas rpynna AomKkHa NpoAEMOHCTPMPOBaTh CBOK HE3AaBMCMMOCTb
1 6ecnpmcTpacTHOCTb, CBOE OTNIMYME B 3TOM NIlaHe OT NepcoHana u agMUHUCTpauum mecra
cogepxaHusa nog ctpaxen. OHa JOIMKHA YETKO AaTb MOHSATh, YTO €€ eAMHCTBEHHAs LieNb —
obecneunTb YeroBeYeckme yCrnoBns cogepXXaHus n cnpasegnmeoe obpalleHme ¢
cogepXallMmMuncs nog CTpaxen.

* Keanudmkauus. Jlnua, yyacteyowime B NpoBegEHNN NHCNEKLMMN, OOMMKHbI 0611a4aTh ONbITOM U
KOHKPETHBIMW 3HAaHMSIMM O TOM MECTE 3aKNIYEHMS!, KOTOPOE OHWN MHCMEKTUPYHOT.

* HenocpeacTBeHHbIN NMMYHLIN KOHTAKT C coAepXalmnmMnca nop cTpaxen. NMocellarowan
rpynna gormkHa nNpunoXntb BCe YCUNnNS Ang YCTaHOBMNEHUS HENOCPEACTBEHHOIO KOHTakKkTa ¢
3agepkaHHbIMU. B pamkax perynspHoro nocelleHust cnegyeT criyqanHbiM obpa3om oTompaTtb
3aJepKaHHbIX U3 YMcna Tex, KTO cam He NOoMpocust BCTpeYr, U NpoOBOAUTL C HUMK Beceny.
3agepxaHHble JOMKHbI TakkKe MMETb NPaBo Ha nogady »anob.

* KondmaeHumanbHocTb. [locelyatowlas rpynna gormkHa UMeTb BO3MOXHOCTbL MPOBOAWTD
Oecepbl ¢ 3aep>KaHHbIMWN BHE 30HbI BUAMMOCTM U CIbILUMMOCTM NepcoHana MecTta CoaepKaHus
nog, CTpaxemu.

* PerynsipHocTb. Hanbonee addeKTMBHbBI eXXeHeaenbHble MOCELLEHUS TIOPEM U MHBIX MECT
3akntodeHus. lNMpremnemon anbTepHaTUBOM MOTYT BbITb €XXEMECSYHbIE NMOCELLEHNS.
Mocelatowmm rpynnam SOMKHbI ObITe NPeoCTaBnNeHbl afeKkBaTHOE BPEMS U PECypChl,
Nno3BOnsLLNE NPOBOAUTL TakMe NOCELLEHUS C PErynsapHOCTbIO, AOCTAaTOMHOM AN obecneyeHns
nx 3P PEKTUBHOCTN.

* OTcyTCTBME NpeaBapuUTenibHOro onoBeleHus. NocellatoLne rpynnbl JOMKHbI UMETb U
nosb30BaTbCA NPaBOM MOCEeLLEHUS NMOOro MecTa cofepXXaHus nog, cTpaxen B Nodon AeHb 1 B
no6oe Bpems No CO6CTBEHHOMY BbIOOpY.

* Bce nomelleHus 3aBegeHus. [Nocelyatollas rpynna 4omkHa UMEeTb NPaBo AOCTyna KO BCEM
NnoMeLLeHNaM 3aBeeHNst U JOMKHa BOCMOb30BaTbCSA 3TUM MPaBoM.

* PerynsipHble oTyeThl. [locewatollas rpynna JOmKHa COCTaBMASATb perynspHble oT4eThl No
pes3ynbTataM NoceLleHN, KOTOPbIe AOIMKHbI ObITb 4OCTYMHbI Pa3NNYHBIM HaUUOHAaNbHbIM
CTPYKTypam.

3.20 Hapsgy c 6ecegamu ¢ 3agepaHHbIMU U HabnogeHMeM 3a X PU3NYECKMM COCTOAHUEM,
obLwumM noBegeHNEM 1 B3aUMOOTHOLLIEHMSIMUM C MEPCOHANIOM MeCTa CoAep)KaHUA MoL CTPaxewn,
YneHbl rpynnbl JOSMKHbI Takke obpallate BHMMaHWe Ha noboe obopyaoBaHue unu cpenctsea,
KOTOpble MOTyT ObITb UCNOMBb30BaHbI A5 TPUMEHEHMS MbITOK UMK NIIoXoro obpatleHus. Mo
noeoAy NobbIX TaKMX CPEACTB U NPEAMETOB BCeraa crieqyeT onpocuTb COTPYAHMKOB
3aBefieHns, a Takke OTAENbHO OT HUX ONPOCUTL COAEPXKALUUXCH MO, CTPaXxen.

YcnoBua cogepXaHusi Nog, CTpaxen

3.21 HecmoTps Ha To, Y4TO YCrOBUSA COAEPXKaHUSA MO CTPaXeN B PasnNMnYHbIX CTpaHax
otnuyatoted, EKIMIM coctaBmn o6wmii nepedeHs > pakTopoBs, KOTOPbIE HEOOXOAMMO YyUYNTbIBaTb
npwv oueHKe NPUrogHOCTM MecTa AN Kpamko8peMeHHO20 COAepXaHus Nof, CTpaxen:

+ Bce nonuuenckme kamepbl 4OMKHbI ObITb YACTBIMK U UMETb JOCTATOYHYHO Nnowaas Ans Toro
yucna nuu, KOTopoe B Hel 06bIYHO pa3meLlaeTcs, COOTBETCTBYHOLLEE OCBeLLeHMe (T.€.
[OCTaTOMHOE A1 YTeHWS, UCKIoYas nepuoabl CHa) N BEHTUNALUMIO; XKenaTernbHO, YToObI B
Kamepax ObIfo ecTeCTBEHHOE OCBELLEHNE;
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» Kamepbl gomkHbl 6biTb 060pyaoBaHblI cpeacTBaMuy OTAbIXa (HanpumMep, NPUKPEnSIeHHbIM K
nosy CTySIOM UM CKAaMENKOR), a N1ua, BbIHY>XOEHHbIE 0CTaBaTbCs MO, CTPaXEN HOYbI, JOIDKHbI
ObITb 06ecneyYeHbl YACTbIMU NOCTENBbHBIMU NPUHAAMNEXHOCTAMN;

* Jlnuam, cogepxalumcs B Kamepax nonuumm, cnegyet paspeLllmTb OTNPaBNATL €CTECTBEHHbIE
NoTPebHOCTM B YNCTLIX M NPUMUYHBIX YCIOBUSIX, UM CEeAYET NPeanoXuTb COOTBETCTBYHOLINE
YCINOBUS ANSl MbITbS;

* Jlvua, cogepxalimecsi B kamepax, A0MMKHbl MUMETb CBOOOAHLIN AOCTYN K MMTLEBONM BOAE, NMLLA
OOIMKHA NPefoCTaBNATLCS eXXEeQHEBHO B COOTBETCTBYHOLLIEE BPEMS, BKITIOYAA rOPAYYHO edy XOTs
Obl OOUH pas B OeHb;

* Jlnuam, cogepawumcs nog cTpaxen B Te4eHne NPoSOIMKUTENBHOIO nepuoga (24 yaca vunm
©onee) nomkHa ObITh pa3peLleHa Nporysika Ha CBEXEM BO34yXe.

MprBeOeHHoE BhIlE AOMKHO pacCcMaTpuBaTLCSA B KA4eCTBE MMHMMArbHbIX CTaHAapToB. Jlioboe
6onee NpoaomMKUTENBHOE 3aepXXaHne OOMKHO 00bIYHO NPOXOAUTL B 3aBEAEHMUM,
npegHasHa4YeHHOM A8 ANMTENbHOro coaepXaHusi nog, CTpaxen, rae npumeHsaTea bonee
cTporve ctaHgapTol. JinweHne ceoboabl Npu yCnoBusX, KOTOPbIE HE COOTBETCTBYHOT 3TUM
cTaHgapTaM, MOXeT NPUBECTU K 6eCHENOBEYHOMY UMW YHIDKAIOLLIEMY OCTOMHCTBO 0BpalleHuio,
YTO NPOTMBOPEYUT MEXAYHAPOAHOMY NpaBy B 00nacTu npae YenoBeka.

bnanyapO u Opyaue npomus MuHUcmMpa rocmuyuu, KOpngmnyeckme n
napnameHTckue gena un AHop, BepxoBHbini cya, 3umbabee, 9 nona 1999 r.,
1999 (10) BCLR 1169 (ZS), [2000] 1 LRC 671; (1999) 2 CHLRD 326
(Bumbabse)

3aasuTtenn 6binn 06BUHEHBI B HECKOIBbKNX CEPbEe3HbIX NPECTYMNEHNsIX, B TOM Yncne B
Teppopuame 1 caboTaxe, 1 B OXXuaaHum cyaa cogepxanqcb B THOpbMe CTPOroro
pexuma. OHu noganu xanoby B BepxoBHbI cya, 0OBMHAS OTBETHMKOB B TOM, UTO
nocnegHvue HapyLwmnnm ux KOHCTUTYLIMOHHOE NpaBo He NoABepraTbes MNbiTkam U1
GecuenoBeyHOMY U YHMKAIOLLEMY AOCTOMHCTBO O06paLLEeHNnto, 3aKioUmB KX B
OOMHOYHbIE, MOCTOSIHHO OCBELLEHHbIE U 3aKPbITble HA 3aMOK KaMepbl; 3aCTaBAsany nx
HOCUTb TIOPEMHYIO OAEXAY; KaXKOyt0 HOYb pasgeBany X 1 3aKOBbIBaNu B HOXHbIE
KaHAanbl 1 He paspeLuany UM nonyyaTtb MULLY U3 MCTOYHUKOB, PACMONOXEHHbIX BHE
TIOPbMBI.

B nione 1999 r. BepxoBHbin cyq 3umbabse nsgan geknapaTtyMBHbIN NPMKas 0 TOM, YTO Kamepbl
3asdBuTEnen B AHEBHOE BPeMS HE JOIMKHbI 3anMpaThCsl, YTO B HOYHOE BpeMs crieqyeT
TYLWNTb CBET B KAMepax M 4YTO O TeX Nop, Noka 3asgBUTENMN HE OCYXOEHbI, UM JOMKHO
ObITb paspeLleHo HOCUTb CODCTBEHHYHO OAeXay U nonyyaTtb ey U3 UCTOYHMKOB 3a
npeaenamMu TIOPbMbI.

CyA npvHAN BO BHUMaHWe MexXxayHapoaHyto cyaebHyto npakTuky, B TOM Yucrne gena
EBponevickoro cyga no npaeam yenoseka MpraHous npomus Benukobpumaruu v
KockuHeH npomue @uHnsHAUu, n ocobo cocnancsa Ha npuHAaTble OOH MuHumanbHble
CTaHgapTHble npaBuna obpalueHns ¢ 3aknyeHHbIMn. OH ocyann ncnonb3oBaHne
TIOPEMHbBIMMW BRIACTAMMW HOXHBIX KAHAAM0B U HAPYYHNKOB BO BCEX CUTYaLUMsIX, KDOME TeX,
Korga Heobxoaumo nNpeaoTBpaTUTL Nober BO BpeMs NepeBo3ky UM OrpaHnynTb
arpeccmBHoOe NoBeaeHve B OTCYTCTBUM ApYrnx adpdekTBHbIX Mep. Cya KoHcTaTuposarn,
YTO XOTH cofepxallumeca nog CTpaxen nuua u He obnagatoT BCcen cTeneHbo cBoboabl
nvd, He codepxaLlmxcs nog CTpaxen, TeM He MeHee Nnobble Mepbl NPUHYXAEHUS
OOMKHbI HOCUTb OrpaHUYeHHbIN Xxapaktep 1 BbiTb abcontoTHO HeobxoaumbIMn. OHK
OOMKHBI COOTBETCTBOBaTL €AMHCTBEHHOM LIeNn rocyaapcTBa, KoTopas 3aknoyaeTcs B
ToM, YTOObI 3a4epXXaHHbIN NpeacTan nepes CyaoMm, U OOMKHbI OLEHUBATLCH C TOYKM
3peHUs YenoBEYHOCTU MO OTHOLLEHMIO K NMLY, HEBUHHOMY B rfiasax 3akoHa, a He Mo
abCcTpaKTHbIM NeHonornyecknum ctaHgapTam. HakasaHuwe, yctpalleHne n Bo3mesave
HeCOBMeCTUMbI C Npe3yMnuuen HeBUHOBHOCTU. MoryT nmeTb MecTo ocobble

193 lMupc npomus peyuu, ECMNY, Pewenune ot 19 anpens 2001; KanawHukoe npomus Poccuu, ECtHR, Pewenne ot 15
nions 2002 r.



0BCcTOATENBLCTBA, KOrga AoMyCTMMO NPUMEHUTb K OXXugatoLwemy cyaa 3agepXaHHomy
Bonee cTporoe obpalleHne, 4eM K pyruMm Takoro poda 3agepkaHHbiM, OfHaKo bpems
0B60CHOBaHWS TaKNX MEP NEXUT Ha TIOPEMHON agMuHUCTpauun. B gaHHom cnydae
OTBETYMKWN HE Npeanonaranu, 4To NoBedeHne 3asBuTenen yrpoxano 6es3onacHocTu
TiopbMbl. [T03TOMY pasgeBaHve 3asiBUTENEN N UCMONb30BaHUE HOXHbIX KaHAamnoB
ABnsieTca sBHO 6ecyenoBeYvHbIM NOCTYNKOM. HenpepbiBHOE OCBeLLEHWE ABMSETCA
uppaumoHarnbHbIM 1 HaMpaBieHO Ha YXXeCTOYEHNE BNNSIHUA 3aTOYEHUs, NpuaaBas emy
MaKCMManbHO HeyOOOHbIN 1 KECTOKMNI XapakTep, OCOBEHHO C y4EeTOM COAEpKaHus
3asgBUTENEN B OAMHOYHOM 3aKIIOYEHNN.

Cypg Tarke koHcTaTmpoBar, 4to KoHcTuTyuusa 3umbabee HaleneHa Ha 3alwmuTy Kak JOCTOUHCTBA,
Tak 1 PU3NYECKOro 1 NCUXMYECKOro 300POBbS JIMYHOCTH, M YTO dTa 3alimMTa aHanorn4Ha
nonoXxeHnam EBponenckon KOHBEHLMM MO NpaBaM vyenoBeka u Nakta o rpaxgaHCKuX m
nonuTu4eckux npasax. MNpogomkUTenNbHLIV NepPUoA NNOXoro obpalleHns ¢ 3asgBuTensmm
1 ero pusmyeckoe 1 NCUXM4eckoe Bo3AenNCTBNE Ha 3asBuTeNen 4OCTUMN TOro
MWUHUMArnbHOrO YPOBHS XECTOKOCTU, KOTOPbIA HEOOX0AMM AN HApPYLLEHUS YNOMSHYTOro
npasa. CyA Takke OTMETUIT, YTO KOHCTUTYLIMOHHBIN 3anpeT Ha NPUMEHEHWE MNbITOK 1
WHOrO Noxoro obpalleHns HanpaBfeH Ha 3alnTy JIMYHOCTU He TOMbKO OT OU3NYECKOro,
HO 1 OT ncuxmyeckoro ctpagaHuns. Cya NnocTaHOBUI, YTO OTBETUYMUKU JOIMKHBI OMNaTUTb
cynebHble n3gepxkm no dornee BbICOKON LUKame, YTO SABMSETCS CBUOETENbCTBOM
HeogobpeHnst Cyaom MPOU3BOSIBHOMO Y)KECTOYEHUS MeTOA40B 0bpalLLeHnst ¢
3a9BUTENSMM.

BoamoxHOCTb NpeacTaTth nepen cyaebHbIM opraHom

3.22 Bce 3agepaHHble n1ua MMEeKT NPaBo OCMOPUTb 3aKOHHOCTb MX CoAepXaHus noja
cTpaxeW. VIHoraa Takoe npaBo HasbIBaloOT npouenypon habeas corpus - 3T0 03Ha4YaeT, YTo
OaHHOE N0 JOIMKHO ObITh JOCTaBEHO B Ccyd. Takas npoueaypa MoOXeT NPeaoCTaBUTb BaXKHYHO
rapaHTuio NPOTUB MPUMEHEHUS MbITOK, a Takke ABUTbCHA CPEACTBOM 3aLLUMUTbl OT MPOM3BONLHOIO
3agepXaHus, XOTa MHorga Cyabu OrpaHUYMBaloT ee Nyb TeM, Y4To ybexaalTcs B 3aKkOHHOCTU
camoro hakta cogepxaHus nof cTpaxen, He Npuaasas 4OCTAaTOYHOrO BHMMaHUS BOMPOCY O
COOTBETCTBMM 3aKOHY YCMOBUIA 3TOTO COAEPXKAHUS.

3.23 3asBneHve 0 Bo3paXkeHuM NPOTUB COAEPKAHMSA Mo CTpaXKen MOXET ObITb NOAAHO Kak
CaMuM 3agep)KaHHbIM, Tak U UHbIM NTMLOM, AEUCTBYIOLLMM OT ero uMeHn. PaccmoTpeHne
BOMpoOCa O 3aKOHHOCTM 3afepXXaHns OOIMKHO NMPOU3BOANTLCS Kak MOXHO ckopee. Ecnn aTo
BXOOMT B KPYr NOSTHOMOYMIA CyAen, TO OHWN O0SMKHbI Takke noTpeboBaTh, YTOObI 3a4epKaHHbIN
ObIn goctaeneH B cya v 4Tobbl B cye 3agepaHHOMY Gbina npegocraBneHa BO3MOXHOCTb
KOH(bMAEHLManbHOro obLLEeHNsa C agBOKaTOM.

3.24 Kaxpgbivi pas, korga 3afep)XaHHoro A0CTaBnsT B ¢y, Cyaby OOIMKHbI 0OpalaTte ocoboe
BHMMaHWe Ha ero coctosiHme. B cnyvyae HeOOXOAMMOCTU CyAbW AOMKHbI MPOBECTU BMU3yaslbHbIN
OCMOTP Ha NpeAMET BbISIBIEHUS] NPU3HAKOB (DU3NYECKMX TENECHbBIX NOBPEXOEHWI, NMOO
npvkasaTb Bpayy NPOBECTM TakOM OCMOTP. OTa npoueaypa MOXeT 3aKnoyaTbCcs B 0OHapyXeHnn
CVHSIKOB 1 yLLMBOB, BO3MOXHO CKPbITbIX MOA oAexaon. MHorme Buabl MNbITOK HE OCTaBMAT
BYAMMbIX CIE0B, @ UHble CBS3aHbl C UCMOMb30BaHNEM METOA0B, KOTOPbIE 3aTPYAHSAOT UX
oBHapyxeHue. NNoaTomy cyabu Bcerga AOMKHbI HAXOAUTLCS HAYeKy U UCKaTb UHbIE YUKW, Takue
Kak pmanyeckoe nnm ncnxmnyeckoe CoOCTosHME 3aepKaHHOro, ero NnoBedeHne, noBeaeHne
NONULUKN N OXPaHHMKOB, Y4aCTBYIOLLMX B eNne, U OTHOLLEeHUe K HAM 3agaepxaHHoro. Cyabu
OOIMKHBI aKTUBHO NPOAEMOHCTPMPOBATL, YTO OHU CEPLE3HO BOCTPUMYT >Kanobbl Ha NpUMMeHeHne
NbITOK UK NNoxoro obpatleHns, n B cnydae He0BXoaNMOCTU NPUMYT MepbI 118 3alUnThbl TEX, KTO
noaBepraeTcsi TaKOMy pPUCKY.

3.25 Ecnv nogo3peBaeMbiil He 3HaET SA3blka, Ha KOTOPOM NPOBOAUTCSA cyaebHoe 3acefaHue, TO
TpeboBaHus cnpaBeanueoro cyaebHoro pasbupaTenbcTBa AMKTYIOT HEOOXOAUMOCTb
NPeAOCTaBNEHNs! eMy BCEX BOIMOXHOCTEI AN nepeBoga.’ ™ OTO Tak e SBMAETCH BaKHOIA
rapaHTuen NpeaocTaBneHns Nogo3peBaeMoMy BO3MOXHOCTU COOBLLMTE O BCEX Cry4vasnx
NMPVYMEHEHNS K HEMY NbITOK U UHbIX BUAOB MNioxoro obpatleHus.
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3.26 Te JIFOAW, KOTOPBIC OTBECYAIOT 3a 6e3OHaCHOCTB B CyZI€ 1 3@ OXpaHy 3aJICPKaHHBIX BO BPEMS cyne6Horo
3accaaHud, BCCraa A0JIXKHBI 6I>ITI> OpraHu3alilMOHHO OTHACJICHBI U HE3ABUCUMBI KaK OT T€X, KTO OXPAaHACT 3aiCPKaAaHHBIX
B MECTax COACPIKAHUS 11O CTpaxceﬁ, TaK 1 OT T€X, KTO IPOBOAUT PaCCICAOBaHUC NPECTYIJICHUA, B COBECPIICHUU
KOTOpOTO IOJI03PEBAETCS 3aAep KaHHbIi. Jlnna, conepkalumecs: B IpeABapUTEIbHOM 3aK/IIOUEHUH, TIOJBEPratoTCs
0c00€HHO 0OJIBLIOMY PUCKY, €CIIM OHHU COJEPKATCS WM BO3BPALLAIOTCS ISl COACPIKAaHUS MO OTIEKY CIIEICTBEHHBIX
opraHoB. B momerieHnn cyaa 3aep:KaHHBIN TOJDKEH pacIoiaraTtbesi B TAKOM MeCTe, KOTOpoe (PU3UIECKU OTAEIECHO OT
MeCTa HaX0XKJICHUS TOJTUIIMN WIIH CIICAOBATENCH, yJacTBYIOIINX B 9TOM Aelie. Ecii BO3HUKAIOT Kakue-I1mdo
MOAO3pPEHUA B TOM, YTO no;[o3peBaeMbn71 NOABEPraICs MbITKaM WJIW UHBIM BUJAaM IIJIOXOI'O 06paHIEHI/I$I, TO OH OOJIDKCH
6I>ITI) HEMCUICHHO IEPEBEJICH U3 MECTAa COACPIKaAHUA 1O CTpa)Keﬁ B Apyroe.

3.27 Y106bl MMETbL BO3MOXHOCTb OGHAPY>XMUTb MPU3HAKM MPUMEHEHUS MbITOK UK MITOX0ro
obpalLeHnsi, CyabW OOMKHbI MOAYMaThb O NaHMpoBKe 3ana cyaebHbIX 3acefaHni.

* MoxeT 1 cyabs 4OCTaTOYHO YeTKO BUAETL M CribllaTh 3a4epXaHHOro B Te4eHNe BCEro
BPEMEHUN HaxOXAeHWUs1 NocneaHero B 3ane cyaa, YTo No3BoNUT 0OHapPYXUTb BUAMMbIE NPU3HAKK
HPU3NYECKOro UMM NCUXMYECKOTO NOBPEXEHNA?

+ COOTBETCTBYET NN PEXUM COAEPXKAHUS 3aepXKaHHOTO, pearilbHOM ONacHOCTW, KOTOPYIO OH U3
cebs npeacraenseT?

* MoxeT N1 3agepkaHHbI 0bLLaTLCSt CO CBOMM afBOKATOM B KOHDMAEHUMANbHOM 06CTaHOBKe?
* MoxeT 1 3agepxaHHbln CBOOOAHO obLaThCsa C Cy4oM, He NoABeprasicb yrpo3am u
3anyrMBaHuio?

KOpuandeckasi TOMOLLb

3.28 Cyppbu OOMmKHbI NPOCcneanTb 3a TeM, YToObI BCe NOACYyAMMblIe Obinn OCBEAOMITIEHDbI O NMpaBe
0obpaTuTbCAa 3a NOMOLLBIO K a4BOKaTy MO COOCTBEHHOMY BbIGOpY. AOBOKaTbI 3aLMTbl AOJKHbI
MMETb BO3MOXXHOCTb UCMOSHATL CBOU NpodeccnoHarbHble 06513aHHOCTU 6e3 NpenaTCTBUIA, He
noZeeprasicb Npu 3ToM 3anyrmBaHuio, NPecreaoBaHnIo UM HEYMECTHOMY BMeLLATENbCTBRY, a
TaKke OOMKHbI UMETb NPaBo CBOBOAHOro 00LEHNA CO CBOMMM knveHTamn.'>® UcnonHenme
afBokaTaMy CBOUX (PYHKLUMIA He JOIMKHO NPUBOANUTL K X MOEHTUdUKALUN C KITMEHTAMMK U C
aenamm 3Tux KnMeHToB. 3a Nobble AeNcTBUS, NPeanpuHSTbIE aaBOKaTaMu B CBSI3U C UX
npodgeccnoHanbHbIMU 0653aHHOCTAMK, CTaHAAPTaMu U 3TUKOW, UM He CneayeT yrpoxarb
cynebHbiM NpecnegoBaHmem NMbo agMUHUCTPATUBHBLIMU, A3KOHOMUYECKMUN UITU UHBIMU
caHkumamu. Ecnu B pesynbTate MCNONHEHUS agBokaTamm cBoux 06s3aHHOCTEN CTaBUTCA Nog
yrpo3y nx 6e30nacHocTb, TO BNAacTh AOJMKHbI NPEAOCTaBUTb MM afeKBaTHYIO 3aLUMTY U1 oxpaHy.156

,D,OI'IyCTI/IMOCTb A0Ka3aTesibCTB

3.29 Bo MHOMmMx lopncamKunsax cyabu UrpatoT peLularoLLyio ponb Mpu peLleHnn Bornpoca O ToM,
KaKne MMEHHO [oKa3aTenbCTBa MOryT ObITb pAaCCMOTPEHLI B XO4€ OCHOBHOIO cyaebHoro
3acefaHus Unu NpegbasneHbl MPUCSXKHBIM, N Kakue U3 HUX ABNATCSA HEeAOMYCTUMbIMU. SACHO,
YTO JOKa3aTenbCTBa, NONYyYEeHHbIe NYyTEM NPUMEHEHMUS MbITOK U MHbIX BUAOB MIOXOro
obpalleHns, AOMKHbI CHMTaTLCA HeLI,OI'IyCTI/IMbIMI/I.157 O6bI4HO 3TO TpeboBaHMe HaxoouT
OTpaXkeHne B HaLMOHaNbHOM 3aKOHOOATENbCTBE, O4HAKO HEKOTOPbLIE BUAbI MIIOXOro
H13n4eCcKoro U NCUXMYECKoro obpalleHns He Bcerga cneuunanbHO Ha3BaHbl. Ecnu nucaHoe
npaBo He npeanaraeT AOMNOMHUTENbHOrO O0bSACHEHNS, TO B BONPOCaX, CBSA3aHHbIX C MNbITKAMKU U
WHBIMW BYAAMM NIOX0ro obpalleHns, Cyabn Bcerga AOMKHbI MONb30BaTbCA MHTEpNpeTaumnen,
KoTopasi COBMECTMMA C MeXAyHapoaHbIMX CTaHAapTamu 1 406POCOBECTHOW NPAaKTUKON.

3.30 MmeHHO Cy[J NOIDKEH FapaHTHPOBATh JOMYCTHUMOCTh MPEAbIBISIEMBIX JOKAa3aTeNbCTB U CBUAETENLCTB. [loaToMy
CyIIbsl OJDKEH yOeIuThCs B TOM, YTO JIF0OO€ MPU3HAHKE WIIH JOKA3aTeIbCTBO HE OBLIO MOMYYEHO MyTEM PUMEHEHHS
MIBITOK WJIM HHOTO BHUJIA IJI0XOTO0 oOparieHus. Jlaxke ecian 0OBHHAEMBII HE MOAET 5KanoObl, CyAbs JOJDKEH OBITh TOTOB
00paTUTHCS K 0OBUHEHHUIO C POCH00i [OKa3aTh Oe3 MaleHIINX OCHOBAaHHH JIsi COMHEHHUH, YTO MpU3HAHKE OBIIO
JIOOPOBOJIEHBIM.

195 Komuter OOH no npaBam yenoseka, Obue kommeHTapum Ne 13, CtaTtes 14 ([BaguaTbe NnepBoe 3acefaHue,
1984 r.), C60pHMK 0BLMX KOMMEHTapWEB, MPUHATBLIN opraHM3aumsamy B pamkax [loroBopa o npaBax Yenoseka, [ok. OOH
HRINGEN\1\Rev.1 at 14 (1994 r.), nap. 9; OCHOBHbl€ NPUHLMMbI, KAacaloLMecs ponuv IpPUCTOoB, NpUHLMNbLI 16-18.

Tam xe.
T Kennu npomus Simaliku, (253/1987), 8 anpens 1991 r., OtyeTt Komuteta OOH no npasam yenoseka, (A/46/40), 1991
r.; Konmepuc npomue Ypyesas, (139/1983), 17 uions 1985 r., 2 Sel. Dec. 168; 3cmpenna npomus Ypyzeas, (74/1980),
29 mapta 1983 r., 2 Sel. Dec. 93.



3.31 [JokasaTenbCTBa MOryT CHMTATLCA AOMYCTMMbIMU B Cye AaXe B TOM Criyyae, ecrnm
CyLLIeCTBYET 3asiBlieHNE O TOM, YTO OHW BbINN NOMYyYeHbl C UCNOMb30BAaHNEM MepP NPUHYXAEHNS,
NOCKOSbKY HE BCE TaKOro poaa »anobbl ABMASTCS 00a3aTensHO COOTBETCTBYOLWMMN UCTUHE. B
HEKOTOPbLIX CryYasx Cyabu MOryT HasHa4uTb OTAernbHOe crylwaHbe ('cyd B paMmkax cyda") no
TaknM 3asBNEHUSAM, NPeX4e YEM MPUHSITL peLleHne 0 OMNYCTUMOCTU NPeabABIEHNUS]
KOHKPETHOIo fjoKasaTenbCTBa B X04e OCHOBHOro cyaebHoro 3acegaHus. Ecnv cynebHoe
pa3bupaTensCTBO NPOUCXOAMUT C YHaCTUEM NPUCSKHBIX, TO NOCNEeAHNE MOTYT ObiTb UCKIMIOYEHbI
13 paccMoTpeHnst aToro Bonpoca. MoryT, ogHako, MMeTb MECTO Crlydau, Korga B OCHOBHOM
cynebHoM 3acejaHum 3acnylMBaeTCa JOKA3aTeNbCTBO, MO NOBOAY KOTOPOro 3aliuTa 3asBrserT,
YTO OHO ObISI0 MOMYYEHO NyTEM MPUMEHEHUS MbITOK UM MHOTO 3anpeLLeHHOro B1aa nioxoro
obpauenus. MNpu ntobom Takoro poga 0OBUHEHUN CyabW HECYT OCOOY0 OTBETCTBEHHOCTL 3a
Hagnexawun Jonpoc ceMaeTenen no gaHHomMy ob6BMHEHMIO, 3a NpugaHme emMmy OCTaTOYHOro
Beca npu obcyxaeHun obecToaTensCTB Aena v Npu nogeeaeHMmn nToros cyaebHoro
pasbupartenbcTBa.

[onpoc ceBnpetenen

3.32 Ocoboe BHUMaHUE cienyeT oOpaliaTh Ha CBUAETENEH, KOTOpPBIE, BO3SMOXKHO MOJBEPTalINCh CAMH WK ObLIH
CBUJICTENSIMH HAaHECCHUS (PU3UYECKUX WM TMICUXOJOTHYECKUAX TPABM BO BpeMs COJCpKaHus oA cTpaxeil. Takoro poga
TpaBMBbI HE 00s13aTEIBHO SBIISIIOTCS PE3YIBTAaTOM IIPUMEHCHMA NBITOK WA UHBIX BUIOB IIOXOI'0 06pa1.ueH1/1;1, M HC BCC
)KaHO6I>I O II'IOXOM 06paHIeHI/II/I JOJIKHBI BOCIPUHUMATBCA 6yKBaJILHO. Tem HE MeHee HeO6X0[II/IMO MNpUHUMAThL B
pacueT, 4TO CBUACTECIIb, c006ma}om1/1171 O Takoro poaa (1)aKTaX, MOXKET 6LITB OCO6eHHO YsA3BUM, HallyraH U C6I/IT C
TOJIKY. HeO6XOI[I/IMO HNPUHATH MEPLI K TOMY, '1T06I)I TaKoM CBUACTCIIb HC 6I>IJI MIOBTOPHO TPaBMUPOBAH B IIpOLECCE
J011poca u YyTOOBI KAYECTBO €I'0 MOKA3aHUI KaK MOKHO MEHLIIIE rocrpanajio B p€3yJibTaTe €ro ocoboit YA3BUMOCTHU.
Cnez{yeT TaKX€ YYUTbIBATh, YTO TaKoM CBUACTEJIb MOXKET CTpaJAaTh OT MNOCTTPAaBMaTU4YCCKOro CTpecca uiin oT
TIICUXHUYECKOI0 paCCTpOﬁCTBa, HE CBA3AHHOT'O C IPEAIOJIaraéMbIM MIIOXUM 06paLL[eHI/ICM, M 4TO BCE 3TO MOXKXET OKa3aTh
BJIMSHHUE Ha €r0 MaMsTh, Ha CIIOCOOHOCTh BECTH PAa3rOBOP M PEAKIMIO Ha OIIYIIAEMYIO B IPOLecce I0Mpoca
arpe€CCUBHOCTD.

3.33 B npouecce gonpoca HeobxoaAMMO NPUAEPKUBATLCS NPUBEOEHHbIX HWDKE NpaBui, NPUYUHBI
cobnofeHnst KOTOpbIX CNeayeT, B Clydae HEOOXOAMMOCTU, CyL, [OIMKEH OO BbACHUTL:!

* MoBTOpPEHMe BonpocoB. MoXeT okasaTbCst HEOOXOAMMbIM NMOBTOPUTL UK NepedpasnpoBaTb
BOMPOC, MOCKOJbKY HEKOTOPLIM NLLAaM MOXET noTpeboBaTbcsa 6onblie BpeMeHN anst npuema,
0OCO3HaHM1s 1 BOCNPOu3BeaeHNst Hopmaumn.

* MpocTasa hopmMynupoBka BonpocoB. Bonpock! JOmMKHbI (hOpMYNMpoBaTbCHA NPOCTO,
MOCKOJTbKY HEKOTOpPbIE NLI@ MOTYT UCMbITbIBaTb TPYAHOCTU MPU UX MOHUMAHWK U,
COOTBETCTBEHHO, NMPW OTBETE. Y HUX MOXET TakKe OKa3aTbCs OrpaHUYeHHbIN CNoBapHbIN 3anac,
YTO 3aTPYAHUT U3MNOXEHNE N 06bsCHEHNE hakToB Takum obpasom, 4TobbI criywaTenu He
NoTeEPSINN HUTb OO BbACHEHUS.

* ®opmynupoBaHMe OTKPbITbIX U He YrpoXxatroLmx BONpocoB. Bonpockl He AOMKHbI HOCUTb
YrpoXaloLmin xapakTep, NOCKOSbKY peakLms HEKOTOPbIX NUL, Ha rpybble 1 yrpoxatoLlme Bonpochl
MOXET BblpaxaTbcs MO0 B arpeccMBHOCTM, NMMBO B KenaHuu yroanTb CrpallumBatoLemy.
Bonpocbl AomKHbI Takke HOCUTL OTKPbLITLIV XapakTep (He cogepxaTb B cebe oTBeTa), MOCKOSbKY
HEeKoTOpble Nuua CKNOHHbI NOBTOPATL NPeAOCTaBNEeHHYI0 UM MHAOPMALNIO UNN NPEeANOXKEHHYHO
crpaLlnBaloLLnMm.

3.34 Cygbu 1 NpoKypopbl OOMMKHBI TAKKE NMETb B BUAY, YTO (hN3MYECKME UMW NCUXOSTOTNYECKMEe
NbITKA U UHbIE BUAbI MIIOXOro 0bpalleHns MOrfiM UMETb MECTO B paMKaxX KOHKPETHOIO
CoLManbHOrO, KyNbTYPHOMO UMW NOMUTUYECKOrO KOHTEKCTa, 06 bACHNTb KOTOPLIN CyaQy CBUOETEMO
MOXeT ObITb 3aTpyaHMTENbHO. [lencTene, NpeactaBnatoLeecs TpusnanbHbiM UM 6e300MaHbIM
B OHOM KOHTEKCTE, MOXET OKa3aTbCs rMyboKO YHUXKAOLWNM Ui TPaBMUPYHOLLMM B UHbIX
obcTosTenbcTBax. 3ameyaHmne, KOTOPOE KAKETCS COBEPLUEHHO 6e30buaHbIM Npu ero
NOBTOPEHUK, BMOSTHE MOTMNO ObITb NOHATO Kak onacHas nogpasymMmeBaemas yrposa npu ero
NnepBOM MPOU3HECEHUN — N UMEHHO TakMM U BbINO HaMmepeHne. OTO MOXKET TakK e SABUTbCA
pe3ynbTaToM Hanu4uus onpeaerneHHbIX 30H YyBCTBUTENBHOCTU 1 Taby B KOHKPETHOWN KynbType,
Takux Kak "4yecTb" 1 "cTbla". ATO MOXET Takke ObITb CreACTBMEM TOro, YTO onpeaeneHHble
coumanbHble U NONMTUYECKNe rpynnbl nonaratoT, OyATo nonvuus Bcerga Beget cebst Takum
o6pa3omM, KOTOpbIV HE MOAAAETCHA NOHMMaHUI0 CO CTOPOHBI ApYrnX. Hanpumep, B agpec
CBUOETENS UMW YIIEHOB €r0 CEMbW MoNuuUMen Mornu BbiTh BbiCKa3aHbl 3alUMEPOBaHHbIE YIPO3bl,
CYTb KOTOpbIX CBUAETENb 3aTpyaHsaeTcs 06bAcHUTL B cyae. Cyapsa JomkeH noctapaTbes



BbISICHUTb Takume HIAaHChl y CBUAEeTENnen, ecnv agBokaTbl HE CyMenu 3Toro caenaTtb B npouecce
nx gonpoca.

3.35 Bo mHormx topucomkumsx, rae cangetens 0OOBUHEHWS Bbi3biBAET ONpeaerieHHble
noJo3peHust, crnegyeT NoAennTbCS 3TUMMU NOAO3PEHUAMM C 3aLUUTON. B HEKOTOpbIX CTpaHax oT
cny6 oxpaHbl NpaBonopsiaka UM COOTBETCTBYHOLLMX areHTCTB MOXHO NoTpeboBaTh, YTOObI OHU
npeacTaBuny A4eno o6 yromnoBHbIX UM agMUHUCTPATUBHBIX B3bICKAHUAX OTAEMNbHbIX
NONUUENCKNX, YTO NO3BOMNUT 3aLLUTe NPOBECTU NEPEKPECTHbIN A0MPOC B Cry4Yae BO3HUKHOBEHUS
COMHEHWI B JOCTOBEPHOCTU X MOKa3aHui. B Tex cnydasx, Korga aTo oT4aHO He YCMOTpeHne
cynew, nocnegHve OOIMKHbI yoeanTecs B TOM, YTO 3aLlUUTE CTanu M3BECTHbI MPOLLMbIE YTOMOBHLIE
U aNCUMNIIMHapPHbIE NPOCTYMNKKU, COAePXallMecs B Aerne NpeacTaBuTeNs OpraHoB
npaBonopsaka, BbICTyNaLEero B cyae B KayecTBe cBugeTens obBnHeHns. Takoe nosegeHvne
OCOBEHHO BaXXHO B TeX Criyyasix, Koraa npeabsasnseTcss 06BMHEHNE B MPUMEHEHUN MbITOK UMK
nnoxoro obpatlleHns, a y npeacTaBuTens opraHa npaBonopsiAka paHee yXxe UMenoch
ANCLMNNIMHAPHOE B3bICKaHWE MM NPUroBOp 3a nroxoe obpatlleHre. OTO MOXET NOCNYXUTb
TaKke B Ka4ecTBe NpefoCTEPEXEHUSA OTAENbHLIM COTPYAHNKAM NPOTUB NPUMEHEHUSA Takoro
poJa NpakTUKK, MOCKOSIbKY OHa 06ECLeHNT UX B Ka4ecTBe cBUAETENeNn 06BUHEHMUS B
nocnegyoLmx cyaebHbIX npoueccax.

3.36 Korpa cyabsi nogBoanMT UTOMM, 3aKpblBaeT 3aceaHue cyaa unu usnaraet OCHOBaHUA 1
MOTVBbI PELLUEHUS, BaXKHO NpUAaTh afeKBaTHbIN BEC Xanobam Ha NMpMMEHEHMe MbITOK 1 MII0X0ro
obpalLeHunsi, a Takke CBMAETENbCTBaM TEX, KTO YTBEPXAAET, YTO OHM MMenu mecTo. Ecnn B cyge
NPVYHUMAIOT y4acTue NPUCSKHbIE, TO UM HEOBXoAUMO NOAPOBHO OOBACHUTE, MOYEMY 3anpeLLEHbI
BCE BUAbI NbITOK M NI0XOro obpalleHns - BHe 3aBUCMMOCTM OT IMYHOCTM YeroBeka,
3a5BIAOLLEro O TAKOM C HUM obpalleHnu, Ny oT NPECTYNEHNs, B COBEPLUEHUN KOTOPOro OH
nogospeBaeTcd. OTO 0COBEHHO BaXKHO B TEX Crydasix, KOrga 4YernoBek, AenaroLwnn Takoe
3asiBNeHne, OTHOCUTCS K MHOW pace, Nosny, UMeeT OTIIMYHYI0 CeKCyarlbHY OpUeHTaLMo nnm
HaUWOHaNbHOCTb, pasaenseT MHble NONUTUYECKNE NN PENUTMO3HbIE B3rMAAbl, NMMG0o nmeet
OTNMYHOE OT BOMbLUMHCTBA NPUCSXKHBIX COLManbHOE, KynbTypPHOE NN 3THUYECKOEe
NpoucxoxaeHne. OTO BaXXHO Takke B TOM Criyyae, Korga 3asiBUBLLMIA O MIIOXOM obpalleHnm
06BVHSAETCS B COBEPLUEHNMN OCODEHHO TSDKKOrO UIN NMPesocyanTeNnbHOro NPecTynieHuns.

3.37 B T1ex coobuiecTtBax, rge pacnpocTpaHeHo obLlee HeraTMBHOE OTHOLLUEHME K
onpeaeneHHbIM couuanbHbIM FpynnamM UM rae YreHbl Takux rpynn OTOXAECTBNATCS C
ONpeAeneHHoro BMaa NpecTyniieHnsiMu1, NPUCSKHbIM cnegyeT 06 bACHUTL, YTO OHU HE JOITKHbI
crnegoBaTtb CBOMM npeaybexaeHnsam, KoTopble MOryT NPMBECTM K BbIBOAY, YTO NOTEPNEBLUUIA
"3acny>kuBaeT" NPUMEHEHNS NbITKW UK NI0XOro obpalleHnst, YTO OH JOJDKEH CTpadaThb.
AHanorn4yHo, Koraa uHble NonyYeHHble B Cyae AoKa3aTenbCTBa YKasblBalOT HA BUHY
onpegeneHHoro nuua, NPUCsHKHbIX cnegyeT yoeamTb B TOM, YTOObI OHM HE paccMaTpuBanu
0OBUHEHNE B NPUMEHEHMM NbITOK UM MHOTO BMAA NIIOXOro obpalleHns MeHee cepbesHo, Unu He
NPULLAN K 3aKMIOYEHNI0, YTO NONMLUMSA NPOCTO NblTanack "nognpasuts" geno. B xoge
WHCTPYKTUPOBAHMWSA NPUCSKHBIX CyabW BCEr4a OOSMKHbI OTMeYaTh, YTo npu Niobbix
06CcTOATENBCTBAX NPUMEHEHME MbITOK U UHBLIX BUAOB MIOXOro obpalleHus sBnseTca abcomnoTHO
HenpueMnembIM.

3.38 B T0 Xe BpeMsi CyabW JOMKHbI yKa3aTb NPUCSPKHBIM, YTOObI OHM NPMAANV SOIMKHBIN BEC
"KynbTypHbIM" (hakTopam B npouecce UCNonb30BaHMA "34paBoro cMbicna” NpUMEHUTENBHO K
TaknMm 0OBUHEHUSAM. [1PUCSIKHBIE HE OOMKHbLI MPUMEHSITL NPEAB3ATbIE CTEPEOTUNbI K
onpeaeneHHbIM rpynnam HaceneHus (N1 MHCTUHKTUBHO nonarath, YTO AoKa3aTernbCTBa OOHMX
rpynn 6onee HagexHbl, YeM JoKa3aTenbCTBa APYrnX), OOHAKO UM criegyeT NonbiTaTbCs MOHATD,
Kakoe BO34eNCTBMNE pasnnyHble BUAbl (PU3NYECKOro U MCUXMYECKOrO MIIOX0ro obpallieHns moryT
oKasaTb Ha NOTEPNEBLUErO, KOTOPbIV ABNAETCHA BbIXOALEM U3 APYron cpeabl.

Ob6s13aHHOCTb 3aluuLLaTh B cny4asXx BbICbIJTIKU U3 CTPaHblI

3.39 VHorpa oT cyaen MoxeT noTpeboBaTbCs NPUHATUE PELLEHUS O BhICBISIKE UMK

NPVHYAMTENBHOM BO3BpALLEHMUN YeroBeka B CTpaHy, rae oH 6yaeT nofaBepraTbesi pearnbHOMY
PUCKY NPUMEHEHMS K HEMY MbITOK. Takas cuTyauusi MOXXeET BO3HUKHYTb, HAanpuMep, B CBSI3N C
paccMoTpeHneM 3anpoca 06 aKCTpagnLMM UM BO3pakeHUsl NPOTUB PELLEHNS O AernopTauuu.



3.40 B mexpgyHapoaHbIX AOKYMEHTaXxX O MpaBax YerioBeka XopoLo 060CHOBaHO NpaBo He ObITb
BbICNaHHbIM B CTPaHy, B OTHOLLEHUN KOTOPOW MMEIOTCSA BECKME OCHOBaHWS nonaratb, YTO TaM OH
OypneT nogBepraTbCs peanibHOMY PUCKY NbITOK UMK XKECTOKOro, 6ecyenoBeyvyHoro nnm
YHMXKaloLero JOCTOMHCTBO obpalleHns nnmn HakasaHna. 3To NpaBo NPUMEHNMO BCEraa u Ko
BceM nuuam. OHO paccMaTpuBaeTCH B Ka4eCcTBe COCTaBHOW YacTu NpaBa Ha 3alUmTy OT NbITOK U
WHbIX 3anpeLLeHHbIX BUOOB NI0X0ro obpalleHnsi, 3akpenneHHoro B MexayHapogHOM nakTe o
rpaxxgaHckux u nonutnyeckux npasax 1966 r., B EBponenckon KOHBEHLUN NpaB YenoBeka u
OCHOBHbIX cBo60a 1950 r., B AMepUMKaHCKOM KOHBEHLMM O NpaBax Yernoseka 1978 r., B
AdbpukaHckom xapTum npae YenoBeka u HapogoB 1981 r., B KonBeHuun OOH nNpoTMB NbITOK U
OPYIUX XXECTOKMX, DECUYENOBEYHBIX UMM YHUXKAOLWMNX JOCTOMHCTBO BUAOB 0bpaLleHms nnm
HakasaHus 1984 r. u B EBponenckon KOHBEHLMM MO NpeaynpexaeHunio NbiTok n 6ecyenoBeyHoro
WITN YHDKAKOLWEro 4OCTOMHCTBO Oo0OpalleHnsa nnm Hakasanmst 1987 r.

3.41 Kak KomuteT OOH no npaBam 4yenoBeka, Tak n EBponencknii cya KoHCTaTMpoBanu, 4To
noasepratb KOro-nnbo "peansHOMY pUCKY" CTpagaHus oT 6ec4YenoBeYHOro Unu yHmxaroLero
OOCTOMHCTBO ODpaLleHns 03HavaeT HapyLlaTbh NpaBo 3TOro YernoBeka Ha 3aluTy OT Takoro poaa
aktoB."*® KomuteTr OOH no npaesaM Yyenoseka 3asaBun: "ocyaapcTBa-y4acTHUKM HE OOIDKHbI
noAaBeprarb fvL, ONacHOCTU NPUMEHEHMS MbITOK UMM XKECTOKNX, OECHENOBEYHbIX UMK YHUXKAKOLLNX
OOCTOMHCTBO BUAOB 0OpalLleHusl Uy Haka3aHus Npu Ux NnepemeLLeHnn B OpYyryto CTpaHy
NocpeacTBOM Bbldayu, BbICbISIKM U BO3BPALLEHNS (refoulement)".159 EBponenckun cya
yCTaHOBWI, YTO abConNoTHOE 3anpeLleHne NbITOK U UHbIX BUAOB MI0X0ro obpalleHus
NPYMEHSETCS BHE 3aBUCUMOCTU OT NOBEAEHMS NOTEPNEBLUENO, OHO HE MOXET ObITb NEPEBELLEHO
HaUMOHanNbHbLIMWU MHTEPecaMu CTpaHbl NN MHTepecamm pasbupartenscTBa C npeanonaraeMbiMm
Teppopuctamu”.'® [laxe ecnu yrposa UCXOAUT OT YACTHbIX MPYMM, TaKUX Kak BOOPYKEHHbIE
MOBCTaHLbl UM NPECTYMHMKN, a8 COOTBETCTBYIOLLEE rOCYAapCTBO HE CMOCOBHO 1K He Xxo4eT
3alUTUTL YenoBeKka OT Takoro poAa nroxoro obpalleHuns, To BbiCbifika byaeT SBnaTbCA
|-|aprJeH|/|eM.161 EBponenickuin cyq Takke yCTaHOBWI, YTO B UCKMOYNTENBHBLIX 06CTOATENBCTBAX
OTCYTCTBME afieKBATHbIX MEANLIMHCKMX yUpEeXaEeHNI B TON CTpaHe, Kyaa YenoBeKy rpo3uT
BO3BpaLlLleHne, MOXeT NPUBECTU K HapyLleHuto CtaTbun 3."% KomuteT OOH NPOTUB MNbITOK
nNpeanoxXxun Takke rocygapcream-ydactHnukaMm KOHBEHUUN He BbIChiNaTb U3 CTPaHbl TEX, KTO
MOXET NPOAEMOHCTPUPOBAaTL "peanbHbli NePCOoHarbHbIA PUCK" CTONKHYTLCHA C TakUM
o6patuernem.'® KomnteT noguepkHyn, 4To aTa 3almUTa HOCUT aBCOIIOTHBIN XapaKTep 1 "He
3aBWCUT OT TOrO, COBEPLUMIIO M JAaHHOE NMLO MPECTYNINEHUS N HACKOMBbKO CEPbE3HBIMU
sBRsOTCS 3TV NpecTynnenus".'®

3.42 KoHBeHLMs o cTaTyce bexeHueB 1951 r. u MpoTtokon 1967 r. cogepxat cneumarnbHble
MOMOXeHNs, Kacarowmnecs bexeHUeB, 1 3TU NPUHUUMBI TaKke AOIMKHbI cobniogaTbcs
HauuoHanbHbIMK cyaamu. Hanbonee BaxxHbIM KOMMOHEHTOM cTaTyca 6exeHua n npocuTens
ybexulla sBnseTca 3awmTa oT BO3BpaLLEHUS B CTpaHy, rae AaHHOE NULO MMEeET OCHOBaHUS
onacaTbCs npecnegoBaHus. Takoro pojaa 3aluTa Halluna cBoe oTpaXkeHue B npuHumne
HeBo3BpaLLeHus (non- refoulement) — npaBe nuua He ObITb BO3BPALLEHHBIM B CTPaHy, rae ero
XM3Hb Unn ceobopa OyayT NnoaBepraTbCst ONACHOCTU; 3TOT NPUHLMM MPUHSAT MHOTMMUW CTPaHaMMU.

198 CopuHe npomue Benukobpumaruu, 1989 r., ECINY, Cepus A, No. 161. Cm. Takke Kpy3 Bapac npomus Lliseyuu,

1991 r., ECIM Cepusi A, Ne.201, Buneapatisi npomue Benukobpumaruu, 1991 r., ECMNY Cepusi A, Ne 215, H.L.R.
npomue ®paxyuu, 1997 r., ECMY Cepus A, D npomue Benukobpumaruu, 1997 r., Pewwexune ot 2 mas, Jxabapu npomus
Benukobpumatuu, 2000 r., Pewwexune ot 11 Hos6psi. PeweHne Komutetra OOH no npaBam YenoBeka no BOnpocy anobbl
Ng npomue KaHadkbl, (469/1991), OtueT Komuteta OOH no npasam yenoseka, Tom I, GAOR, 49-e 3acenaHue,
Hononxenne Ne 40 (1994 r.), Mpunoxenune IX CC; Komuter OOH no npaBam yenoseka, Ob6Line KOMMeHTapum 2,
PykoBoacTtso no nepepave otyeTtoB (TpuHaguaTtoe 3acefanuve, 1981 r.), C6opHUK 0BLLUMX KOMMEHTapUEB, NPUHATbIN
ogransauwﬂMM B pamkax [JoroBopa o npaBax 4enoseka, ok. OOH HRI\GEN\1\Rev.1 at 3 (1994) nap. 3.
159

KomuTeT no npaBam yenoseka OOH, O6wune kommeHTapum Ne 20, nap. 9.
160 Yaxan npomue Benukobpumanuu, ECIMY, 1996 r., PeweHune ot 15 Hoabps.

161 Axmed npomue Aecmpuu, ECINY, PewweHwne ot 17 aekabps 1996 r.; H.L.R. npomue ®paHyuu, ECIMY, PeweHune ot 29
?gfenﬂ 1997 r.
D npomue BenukobpumaHuu, ECIY, PewweHue ot 2 masa 1997 r.
Cwm., Hanpumep: OTyeTbl Kommuteta OOH npotus nbiTok, Mymam6bo npomus Lliseduyapuu, (13/1993) GAOR, 49-e
3acepanve, lononHeHve Ne 44 (1994 r.), XaH npomue KaHadbl , (15/1994), GAOR, 50-e 3acenanue, [lononHeHne Ne 44
g1995 r.).
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MpwuHUmMN non-refoulement Gbin 3anoXeH BO MHOTME YHUBEPCarbHbIE U PErMoHarnbHbIe
MeXAyHapOoaHble LOKYMEHTbI, Kacatolmecs 6exeHues.

3.43 B Crarse 33(1) KonBennuu o craryce 6exeHnes ropopurcs: "JloroBapusatomuecs 'ocynapcTsa He OyayT
HHUKOHMM 00pa3oM BBICHIIATH MIIM BO3BPAIIATh OEKEHIIEB Ha TPAHUILYy CTPAHbI, TIe UX XKHU3HH WIH CBOOOE yrpOXKaeT
OIIAaCHOCTb BCJIEJCTBHE MX PACHI, PEITUTHHU, IPaXKIAHCTBA, IPUHAIICKHOCTH K ONPEACICHHON COLMAIBHO IpyIIe Win
MOJUTHYCCKUX yoexneHuil". Ha npuHnune HeBo3BpamieHus (non-refoulement) 6asupyercs ogHa U3
¢dynnamenranshbix crateit Konpenuun 1951 r. CoGiioieHue 3TOro nNprHLKIA SIBISIETCS 00s3aTENbHBIM TaKXkKe B
cootBercTBUH ¢ [IpoTrokonom 1967 r. k 3toit KonBenuuu. B otianume ot psaaa npyrux nonoxxeHnit Konsenuuuy,
IpUMEHEHNe JaHHOTO MPHUHIIHIIA HEe 3aBICUT OT 3aKOHHOCTH HaXOXKIEHHs OeXeHIa Ha TEPPUTOPUH TOCy JapCcTBa-
yuactHrKa KonBeHnuw. JlaHHbIA IPUHINI IPIMEHSETCS BHE 3aBUCHMOCTH OT TOTO, OBLIO JI KOHKPETHOE JIHIIO
ounnanbHO NPU3HAHO OEKEHIIEM — €CITH ATOT CTAaTYC €IIe MIPEACTOUT ONPEAenTb. [10CKOIbKY MPHHITHIT
HEBO3BpAIIEHHS MMEeT MHPOKOE PACIIPOCTPAHEHHE U IPHHAT BO MHOTHX CTpaHaX MHpA, TO OH BCe OOJIbIIe
paccMaTpHBaeTCs B KaueCTBE IPHHIMIIA OOBIYHOTO MEXyHapOJHOTO TIpaBa, U Ja)ke B KAYeCTBE jus cogens, 4To
JieJIaeT ero cooOmoaeHne 00s3aTeNbHBIM JUIS BCeX TocyaapcTB. [109TOMy Ipu HaJIMYMK yKa3aHHbIX BEILIE
00CTOSATETBCTB HU OJHO MPABUTENBCTBO HE JOJKHO BHICHITATH YEIOBEKA.
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68 [Jdonpoc npegnonaraemblx XepTB CeKcyarnbHOro Hacunus
69 [onpoc geTen n HecoBepLUEHHOMNETHNX

69 [onpoc nogo3peBaembIx

70 BbisiBneHue gpyrux ceuagetenen

70 Bonpocbl 3awmThl cBUgeTenemn

[MpoBeneHne paccnegoBaHn U O3HAHWUA MO pakTamM NPUMEHEHUS
NbITOK

4.1 B paHHOW rmaBe roBOpMTCS O TOM, Kaknm 06pas3om NPOKypopbl U CyAbWU AOMKHbLI MPOBOAUTL
paccrnegoBaHue U paccMOTpeHWe Aen, CBA3aHHbIX C NpuMeHeHneM nblTok. O6cyxaaeTca BOoNpoc
0 peaKLun Ha 3aABNeHUs O MPUMEHEHUN NbITOK U 0 cOope AokasaTenbCTB. 34eCh Xe npuBeaeHbl
COBeTbI N0 AONPOCY NOTepneBLUNX, CBUAETENEN U NOAO03PEBAEMBIX, a TaKkKe Mo 3almTe
cBuaeTenen B nNpoLecce paccrnefoBaHns 1 cyaebHoro pasbuparenscraa.

4.2 MexagyHapogHOe nNpaBo YeTKO yCTaHaBNMBaeT 00A3aHHOCTb NPOBEAEHMS Takoro poaa
paccrnenoBaHus u cyaebHoro pasbupaTtensctea. KOHBEHUUSA NPOTMB MbITOK TpebyeT, Y4TobbI
rocygapcrea-y4yacTHUKU MPOBOAMMM paccriefoBaHue Cryvyaes NPUMEHEHUS NbITOK MO CBOEN
CODCTBEHHON MHMUMATMBE, Aaxe ecnu oduumnanbHas xxanoba no aToMy NOBoAy He nocTynana, a
Tak ke rapaHTUpOBanu rpaxkgaHam npaBo Ha NpeabsBreHne Xanobbl, Ha PacCMOTPEHNE TaKoM
Xanobbl 1 Ha 3awWwuTy OT NIBLIX NOCHeayLWNX Yrpo3 UNN NIoXoro o6pau.|,e|-||/|;|.165 Te xe
0065a3aTenbCTBa OTHOCATCS U K XXKECTOKMM, 6ecHenoBeYHbIM MU YHUXKaOLWMM JOCTOMHCTBO
BMAAM 0BpaLLeHust Unu HakasaHus. '®

4.3 Komutetr OOH no npaBam 4YenoBeka pasbsCHWI, YTO NPaBOo NoAa4yu xanobbl Ha
NpUMEHEHVe NbITOK UIN UHbIX POPM MIIOXOro obpalleHns AOMMKHO HaNTK OTpaXKeHue B
HaLMoHanbHOM 3akoHoaaTenbeTBe. 2Kanobbl AomKHbI BbICTPO U 6ecnpmucTpacTHO
paccrenoBaTbCsl KOMMETEHTHBIMK OpraHamu. ['ocyaapcTBa Takke AOMMKHbI MPUBIEKaTb K
OTBETCTBEHHOCTY NKL,, KOTOPbIE y4acTBOBANN B NPMMEHEHMM NbITOK NyTeM "noacTpekaTenscTea
K COBEpPLUEHWIO 3anpeLLEeHHbIX AENCTBUIA, NN OTAAYM NprKa3aHusa 06 UX COBEPLLEHUN, UMK
NPOSIBNEHUSA TEPNMMOCTM K X COBEPLUEHMIO, NN COOCTBEHHO COBEPLLEHNS TaKMX 4ENCTBU
EBponernickun cyn no npaBam YenoBeka BbIHEC pPELLEHNE O TOM, YTO rocyaapcTBa 06s3aHbl
paccnenoBatb BCe "CrNopHbIe Xanobbl" 0 NPUMEHEHUN MbITOK, YTO NOAPa3yMeBaAETCS KaK MPaBoMm
Ha athPEKTVBHYIO CyAeBHYI0 3aLLMTY, TaK U NPABOM Ha 3aLUKUTY OT NPUMEHeHMs nbiTok.'* Cyp
ykasan, 4Tto "ecnu To unu nHoe Nuuo BbINo B3ATO NONMUMEN NOA CTpaxy 340pOBbIM, a BO BpeMS
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Crtatbu 12 n 13 KoneeHuun OOH npoTuB NbITOK 1 APYrnX KECTOKMX, 6ecHenoBeyHbIX UMK YHUXKaKLLMX JOCTOMHCTBO
B/MAOB 0OpalleHnst unu HakasaHus.

Tam xe, ctatbs 16.
167 KomuteT no npasam yenoseka, Obwme kommeHTapum 20, nap. 13 n 14.

168 AcceHos u dpyeaue npomus boneapuu, ECIMY, PewweHue ot 28 okta6ps 1998 r.; Akcod npomus Typyuu, ECIMY,
PewweHune ot 18 gekabps 1996 r.



0CBOBOOXAEHUSA U3-MOS CTPAXMW Y HEFO MMEKTCH TeNECHbIE NMOBPEXAEHUS, TO FOCY4apCTBO
06513aHO NPEeAOCTaBNUTL NPABAONOA06GHOE 06BSCHEHNE NPUYMH 3TUX noBpexaeHuit”. ® Ecru
Kakoe-nnbo nuuo nogaet TpedytoLLyo NPOBEPKM xanoby Ha nnoxoe obpalleHne co CTOPOHbI
npeacTaBuTenen rocygapCTBEHHbIX OPraHoB, TO BNnacTn 06s3aHbl NpoBecTn adhdeKkTMBHOE U
HesaBuMcuMoe oduLmManbHoe paccrefoBaHve, BKYas onpoc cemaeTtenen n cbop cyaebHo-
MEeAMLMHCKNX A0oKa3aTenbCTB, CNOCOOHOE NPUBECTU K BbISIBIIEHWIO U HAKa3aHWIO BUHOBHbIX B
aToM HapyLleHun.'® Cyza oTMeTUn, YTo B OTCYTCTBUM Takoii 06513aHHOCTY "oblLiiee NpaBoBoe
3anpeLleHne NbITOK U 6ecYenoBEeYHOro 1 YHMKaLWLEro AOCTOMHCTBO obpalleHns 1 Haka3aHwus,
HECMOTPS Ha €ro OCHOBOMOJararLlee 3Ha4YeHNe, OKaXKETCH Ha NpakTuke HeIMEKTUBHbBIM, U B
HEKOTOPbLIX Crly4asix MO3BONMT NPEACTABUTENAM roOCYAAPCTBEHHbIX OpraHos QeaHaKasaHHo
HapyLwaTb NpaBa HaxogAWMXCca Ha ux nonedeHun nuy". MexxamepukaHCKui cyg no npasam
YyeroBeKa Takke yCTaHOBUI, YTO eCrny Takoe paccreoBaHne He MPOBOAMTCS, TO 9TO ABNAETCS
HapylLeH1eM npaBa Ha 3aLLnTy OT MbITOK 1 GecyenoBeyHoro obpateHmst.’ 2

4.4 CneumanbHbin goknagymk OOH no nbiTkam KOHCTaTMpOBarn, YTo "ecrnuv 3agepXKaHHblv, ero
POACTBEHHVK UKW afiBoKaT NofaeT xarnoby 0 NpyMeHeHUN NbITOK, TO Bceraa crneayet NPOBOAUTb
COOTBETCTBYIOLLee paccrnenoBaHue... C xxanobamm o npuMeHeHUM NbITOK criegyeT pasdupaTbes
Heme[JIeHHO, NX paccnefoBaHue AOMMKEH BECTU HE3aBNCHMMbIA OpraH BNacTu, He MMeoLLuiA
HMKaKOro OTHOLLEHUS K TEM OpraHam, KoTopble BedyT paccrnefoBaHve Unu npecneayoT B
cynebHoM nopsigke npegnonaraemoro notepnesLuero”.

Heno No. 0002.00.049085 9-00, Bapa 19, YronoeHbin cyg CaH-lNayno,
15 aBrycta 2002 r. (bpasunus)

[Boe Myx4unH 6binm apectoBaHbl 10 sHBapsa 2000 r. 1 0O6BUHEHBI B HE3AaKOHHOM BriafeHnn
opyxuem. OHn Obinm goctaBneHbl B Jardim Ranieri — HegaBHO OTKpbITY0 a3y BOEHHOMN
nonuumMmn, pacnosioXeHHyto K tory oT Can-llayno, rae oHy Obinm JoNpoLLEeHbl Takke MO BOMPOCYy
06 orpabnenunn, B xoe KOTOporo Obii1 yOUT OXpaHHWK.

YOUTbIN OXpaHHWK ObIT NONIMLENCKNM, KOTOPLIN B CBODOAHOE BpeMs paboTan Ha YacTHYH
KomnaHuto. Nonuuenckue, NpoBoAMBLLME paccneoBaHMe JaHHOro youncTea, nonyvmnm
WMHOpMaLNI0 O TOM, YTO 4BOE apeCTOBaHHbIX Obifn 3ameluaHbl B orpabnenunn. OHm
npoaosmKanm 4onpoc, NbiTasacb NM60 4OOUTLCA NPU3HAHUS BUHBI, MMBO NOMYYMTb UMEHA TEX, KTO
OTBETCTBEHEH 3a YOMINCTBO UX KONneru.

MocTpagaBLumne 3asBunK, YTO BO BpeMsi HaxoxaeHus B Jardim Ranieri oHM HeOQHOKpaTHO
noaeepranucb nbitkam. OHKU yTBEpXAanu, 4To ux unu Kkynakamm nu Horamu, SyLUUN C NOMOLLIbHO
OAEeTbIX Ha ronoBy NNacTUKOBLIX MeLIKOB. OAMH U3 HUX NoABeprancs nNbiTkaMm 3NeKTpUYeCcKnm
TOKOM — K ero 6e3bIMAHHOMY nasbLly HEO4HOKPATHO NOACOEAVHSNM NPOBO, HAaXo4ALWMICSA NOA,
HanpshkeHneM. B pesynbTaTte oH notepsn 31oT naneu. MegnumHckue 3aknioyeHms
CBUOETENLCTBYIOT O TOM, YTO UMEIOLLMECS Y ATUX NULL TENTECHBIE NMOBPEXOEHMS COrMacyTCs C
3asBMIEHNSIMU O MPUMEHEHMWU MbITOK.

B pesynbrate npMmMeHeHuns NbITOK NOCTpagaBLUMe OroBOPWIM eLLe OOHOrO YernoBeka Mno
knunyke "lNMe3nHx0", Ha3BaB ero y4acTHMKOM orpabnenns, B Xo4e KOTOpOro Obi1 yOUT OXpaHHUK.
"Me3unHxo" BbIN gocTasneH B nonuvuenckmi yyactok Jardim Ranieri He 6yayyuun npu aTom
dopmanbHoO apectoBaH. OH, B CBOK 0Yepeb, OroBOpuW eLLe O4HOro YernoBeka no Knndke
"Anemao", KOTopbIl, Kak ObINIO 3aABnNeHO, U coBepLunn yonincteo. Bnocneacteum "Anemaoc"” obin
3acTperneH nonuuuen "npu conpoTnBneHun apecty".

169 Pubuy npomue Ascmpuu, ECINY, Pewexne ot 4 gekabpsa 1995 r.; Akcoli npomus Typyuu, ECIY, PeweHne ot 18
nekabps 1996 r.; AcceHos u Opyeue npomus boneapuu, ECIMY, Pewwenune ot 28 oktsi6psa 1998 r., Kypm npomus Typuyuu,
ECIMY, Pewenune ot 25 masa 1998 r., Kakuyu npomus Typuyuu, ECIMY, Pewexune ot 8 uions 1999 r., AkGeHu3 u dpyeue
/17,§)Oomus Typuuu, ECINY, Pewwexune ot 31 mas 2001 r.

Tam xe; Cm. Takke Cesman BesHedapoeny npomue Typyuu, ECIMY, Pewenne ot 11 anpens 2000 r.; Kernu u
?é)fvaue npomue BenukobpumaHuu, ECIMY, PeweHue ot 4 mas 2001 r.

Tam xe.; cMm. Takke CenmmyHuU npomue ®paHyuu, ECIY, Pewwenune ot 28 nona 1999 r.
172 Heno Benackeca Podpuzeca, Pewwenune ot 29 utons 1988 r., MexxamepukaHckuin CIMY cepusa C, Ne 4.,
173 OtyeT cneumanbHoro goknagyuka OOH no neitkam, Jok. OOH A/56/156, none 2001 r., nap. 39(d).



Mpoucwepwee obHapyxunnocb 6narogaps ToMy, YTO NPUMEPHO B 3TO Xe Bpemsi rybepHaTop
Can-lNayno 6b1n npurnalleH Ha TOPXXeCTBEHHOE OTKPbITUE HOBOW nonuuerickor 6asbl B Jardim
Ranieri. Nocne Toro, kak o rydéepHaTopa JOLWN CAyXn O CNYyYMBLUEMCS, OH NpUKasan NpoBecTn
paccnefoBaHume, KOTOPOE B KOHLE KOHLIOB NPUBENO K HaKa3aHUI0 BUHOBHbIX MNOMULIEACKUX.

[Boe nonumuenckmx ObinNmn ocyXaeHbl Kak HENMOCPEACTBEHHbIE UCMONHUTENM MNbITOK U BbInm
NPUroBOpPeHbI, COOTBETCTBEHHO, K BOCbMU U AEBATU roamM TIOPEMHOro 3aknioveHus. Tpetun,
HayanbHUK AaHHOrO NOMMLIENCKOrO y4acTka, Oblil OCYXXOEH 3a TO, YTO He NpefoTBpaTWi UMK He
paccriefoBar NpecTyneHne, - OH NPUroBOPEH K ABYM roaM THOPEMHOro 3aknoveHunsi. Cyaps
MOSICHUIT, YTO BMHOBHBIV HE MCMOSTHUIN CBOEN 0Bs13aHHOCTU 1 HE NPOBEN paccrieoBaHme
MOCTYMKOB CBOWX MOAYMHEHHBIX, HECMOTPS Ha MHOTOYUCIIEHHbIE HApYLLUEHUSA NPaBuIl, KOTopble
OOMKHbI BbInn BbITb €My N3BECTHbI. [IByM NONNUENCKUM, O6BUHEHHBIM B MPUMEHEHWM MbITOK,
ObIN0 3anpeLyeHo Takke 3aHMMaTb roCy4apCTBEHHbIE JOMKHOCTM B TEYEHNE ONpeaeneHHoro
BPEMEHW MOCNE OKOHYaHUSA CpOKa 3aKIOYEHNs.

PearMpOBaHme Ha 3aAaBleHna o NpuMeHeEHNN NbITOK

4.5 Ecnu 3apepxaHHbIV, ero pOACTBEHHMK MW afBoKaT NOAAt0T Xanoby Ha NpUMeEHEHWe MbITOK,
TO COOTBETCTBYIOLLEE paccnefoBaHve OOMKHO ObiTb NPOBeAeHO HesameanuTenbHo. B cnyyasx
CMepTX BO BpEMS CoAepKaHMA NOA CTPaxen Uim BCKope nocne ocBoboXaeHns paccnegoBaHve
AOIDKHO NPOBOAUTLCA CYAEOHbIM U MHbIM BeCcnpuUCTpacTHbIM OpPraHoM.

4.6 lpouecc pernctpaumm xanobbl AOMmKeH BbITb NPOCTLIM U MOHaYany KoHuaeHUManbHbIM.
Hanunune mexaHnmama nogaym xanob A0omKHO BbITh LLMPOKO M3BECTHO, a rpaxaaH cnegyet
NooLPSATb, YTOBLI OHM coobLLanu o Bcex cryyvyasx NPUMEHEHUs MbITOK U MHbIX BUOOB NOX0ro
obpaleHuns. Ecnv gna nogaym xanobsl He06XxoANMO 3anonHUTEL onpeaeneHHble PopPMbl, TO OHU
OOMKHbI BbITb LUMPOKO pacnpoCcTpaHeHbl U COCTaBMNEeHbl Ha BCEX S3blKaX, Ha KOTOPbIX FOBOPUT
HaceneHve AaHHON cTpaHbl. [lormkHa ObiTb NpegycMoTpeHa BO3MOXHOCTb NoAaum kanobbl B
COOTBETCTBYIOLLUI OpraH B 3anevyaTaHHOM KOHBEPTE, YTO He NO3BOMUT NPOYECTb €€ coaepaHue
COTPYAHUKaM TIOPEMHOTO 3aBefleHNs1, KOHTAKTUPYIOLLMM C nogaTtenem xanobbl. OpraH, B
KOTOpbIV NocTynuna xanoba, gomkeH 6e3 3agepku NoATBepANTL ee nonyyeHne. Ecnun xanoba
OTHOCUTCS K TEKYLLEMY BPEMEHMN 1 apeCTOBaHHbIV NOABEPraeTCca PUCKY Noxoro obpalueHns, To
peakums gomkHa bbiTe He3ameanuTenbHOW. Bo Bcex cnyyasx Heobxoanmo ycTaHaBnmBaTb
XeCTKne BPeMeHHbIe paMKu1 paccrnefoBaHns u oTBeTa Ha xanobbl. [loTepnesLlune 1 Nx 3aKOHHbIE
npegcTaBuTeNy OMKHLI UMETb AOCTYN K MHAOPMaLIMK, CBA3AHHOW C paccneaoBaHNEM.

4.7 Cnepyet Takke obecneunTb 3amUTy NOTEPNEBLLMX U CBUAETENEN KaK BO BPEMS, TaK U
rnocrne OKoH4YaHus paccnegosaHus. Jlnua, B OTHOLWEHME KOTOPbIX OCyLLecTBAseTCH
paccrnegoBaHue, A0MKHbI ObiTb NULLIEHbI BO3SMOXXHOCTW NPSAMOro UM KOCBEHHOTO NPOSiBIeHUS
BNACTHbIX UMW KOHTPOSbHbLIX (PYHKLUMIA B OTHOLLEHUW nodaTtenen xanobbl, cBuaeTenen 1 YneHos
UX CEMEN, a TaKkKe Tex, KTO NpoBoaNT paccrnenoBaHve. Ecnv o6BuHeHNs He 9BNSOTCS C
04eBMAHOCTbI0 HEOBOCHOBaHHBLIMY, TO NONaBLUWE NOA paccnefoBaHNe rocyaapCTBEHHbIe
[AOIMKHOCTHbIE NyLa A0MKHbI OblITb BPEMEHHO OTCTPaHEHbI OT BbIMOSIHEHNS CBOUX 06A3aHHOCTEN
— BMNOTb A0 OKOHYaHWUS paccriefoBaHnsa 1 nocneayroLero cyaebHoro unu AMCLMnIMHapHoro
pasbupaTenbcTBa. B Tex crniyyasx, korga 3akrnoyeHHble NoABepratTcs PUCKy, UX cnegyet
nepeBecTy B APYroe MeCcTO COAEPXKaHUs NOA CTPaXen N NPUHATL cneumanbHble Mepbl No
obecneyeHnto nx 6esonacHocTn. Tam, roe aTo He06X0AMMO, NOTEPNEBLUNE N CBUAETENN
NPUMEHEHWA MbITOK AOMKHBI ObITb OXBayYeHbl NporpaMmmMamu 3awwmTbl ceugetenen. MNMporpamvel
3alWmTbl cBMaeTenen OMKHbI ObITb AOCTYMHLI ANs BCEX NOTEPNEBLUNX 1 cBMAeTenemn
NPUMEHEHWS MbITOK, BHE 3aBUCUMOCTW OT TOr0, OCY>XAEHbI S OHWM CaMu B YTONIOBHOM NOPSIAKE.

MprHUMNBI NPOBEAEHUSNA paccrneaoBaHns

4.8 B 3aBUCMMOCTM OT OCODEHHOCTEN NPABOBOW CUCTEMbI TOW UMM MHOW CTPaHbl, JO3HAHME U
paccrnegoBaHue MOXET OCYLLECTBIATLCA MPOKypopamm, MaructpataMm U CyabsiMu,
HaUWOHanNbHLIMW MHCTUTYTaMM 3aLUUTbl NpaB YerioBeka (TakumMmu, kak oMByacmaH 1 KOMUCCUs No
npaBam 4yerioBeka), 6o MHcnekumen. B HEKOTOPbIX CTpaHax, B pamKax onpeaeneHHbIX
CTPYKTYp, TaKuX Kak reHepanbHasi NpokypaTtypa, MoryT 6biTb CO34aHbl Creunann3poBaHHbie
"oTAensbl N0 paccnegoBaHMO akToB NbITOK".



4.9 PaccrnefoBaHne MOXeT NpMHUMaTb popMy BHYTPEHHErO paccriedoBaHUs NonMumen unm
WHbIM NPaBOXPaHUTENBHBIM OPraHOM C Liefbio BO3MOXHOMO NPUMEHEHNS ANCLMNNNHAPHbIX
CaHKUMI Unu nepegayv gena B Npokypatypy; cyaebHoro paccnegoBaHms unv paccnegoBaHus
KOPOHEPOM B Criydae CMepTenbHOro UCxoaa; cyaebHoro nopyyeH1s o 4o3HaHuM B Cry4vae
onpeaerneHHblX BUA0B Hacunus; paccnegoBaHns cneunanmanpoBaHHbIMW OpraHamMu,
OTBETCTBEHHLIMU 3a HENOCPEACTBEHHOE paccneoBaHNe COBEPLUEHHbIX MONULNEN aKTOB
Hacunusa UnNu Haa3op 3a XO0A0M BHYTPEHHero paccnegosaHus. Ecnv npu atom obHapyxuBatoTcs
prima facie cBMgeTenbCcTBa NPECTYNMEHUS, TO crieqyeT NPOBECTU YroNoBHOE paccrefoBaHue.
4.10 TpoKypopsbl U CyabW, y4acTBYOLNE B NPOBEAEHUN paccnefoBaHus, JOMKHbI, MO
BO3MOXHOCTW, 06ecneuntb cobniogeHme criegyrowmx NpuHLMNOB:

» PaccnepoBaHve JOmMKHBI NPOBOANTL KOMMNETEHTHBIE, KBaNMOPULNPOBAHHbLIE 1
BGecnpucTpacTHble cneumanucTbl, He3aBNUCUMbIE OT NOO3PEBAEMbIX HAPYLUMTENEN 3aKOoHa U Tex
yypexgeHun, KoTopble NocrnegHne NpeacTaBnsioT;

» CnepoBaTenu JOMKHbI UMeTb AOCTYN KO BCcel Heobxoaumown nHdopmMauun, BrogxeTHbIM
pecypcam 1 TEXHUYECKUM cpeacTBaM, NO3BOMSIOLWMM NPOBECTU NOMTHOE paccrnenoBaHne BCex
acnekToB xanob;

» CnepoBaTenu JOMKHbl UMETb HEOrPaHUYEHHbBIN JOCTYN K MECTaM COAEemKaHNs MO CTpaxen,
OOKyMeHTaumm u nepcoHany. CrneacTBeHHbIN opraH JOMKEH MMeTb NpaBo U3faBaTh Npukasbl O
BbI30Be cBMaeTenen, TpeboBaTe NpeAcTaBNeHns Aoka3aTenbCTB M HanaraTb apecT Ha Bce
MMeIoLLMEe OTHOLLEHWNE K Aeny pacnopsXXeHUs, Npukasbl U MHPOPMALIMOHHbBIE MaTtepuarnsi.
PesynbTaTthl BCcex paccrneaoBaHum SOIMKHbI ObITb OTKPLITBIMM.

4.11 Jaxe B Tex crny4asx, korga xanoba o NpyMeHeHMM NbITOK UK NNoxoro obpatleHns He
noaTBepXXgaeTcs paccnegoBaHneM, BaXHO obecneynTb NpaBuUIibHOCTb €ro MPOBEAEHNS U
BO3MOXXHOCTb NMPOAEMOHCTPUPOBATh, YTO OHO MPOBOAUITIOCH AOIMKHbBIM 0bpasom. [Nocne
3aBepLUEHNs paccrnefoBaHus 3asBuTeENto cnegyeTt nepeaaTb apryMeHTUPOBaHHOE peLLeHne B
NMCbMEHHOM BUAe, B KOTOPOM M3MaraloTcs Kak JoKa3aTenbCTBa, Tak n 0BHapyXeHHble B Xxoae
paccrnegoBaHus dakTbl. [JormkHa BbiTb yCTaHOBMEHa YeTkas 1 NogaaroLWwascs nposepke
npoueaypa, kKoTopasi Mo3BossieT NPOAEMOHCTPUPOBaTh, YTO OblNO NPOBEAEHO CTPOroe,
HecnpucTpacTHoe 1 GbICTpoe paccnefoBaHve, U 06bACHUTb, MOYEMY OHO MPUBENO K AaHHbIM
BblBOAAM. Heob6xoamMMo Takke perynspHO aHanmM3npoBaTb XO4 KaX4oro paccrnefoBaHus u
perMcTpupoBaTb OB6Hapy>KeHHbIE MPU 3TOM (PaKTbl, YTO NO3BONUT BbISIBUTL "NepeaoBbie METOAbI
paboTbl", a "n3BNeYeHHbIE YPOKN" CMOTYT MOMOYb B Aene yry4lleHus kadyectsa OyayLimx
paccrnenoBaHui.

4.12 PaccnegoBaHus OOJMKHbI NPOSACHUTL (pakTbl MO NOBOAY 3asiBNEHUS O MPUMEHEHUN MbITOK,
BbISIBUTb H00bIE NPAKTUKX, UMEIOLLNE OTHOLLEHME K MPUMEHEHUIO MbITOK, U1 PEKOMEHO0BaTb
Mepbl, HeobxoamMble AN NPefoTBpaLleHns nx NoBTopeHus. PaccnegoBaHne AOMKHO BbITb
HarnpaBreHo Ha BbISIBIEHNE HE TOMbKO HEMOCPEACTBEHHO OTBETCTBEHHbIX 38 NMPUMEHEHWE MNbITOK
1 nrnoxoe obpalleHne, HO 1 Tex, KTO B 3TO Bpems OTBeYan 3a Hag3op 3a 3afepXXaHHbIMK 1 3a
ynpaBsrieHne nepcoHaroM, a Takke Ha BbISIBIIeHNE BCeX NaTTEPHOB BO3MOXHOMO NPUMEHEHNS
MbITOK M NOXOro obpalleHns, KoTopble MOryT ObiTb OBHAPYKEHDI.

4.13 Uenb Takoro paccnegoBaHus 3aKoyaeTcs B BbISCHEHUN UCTUHHOTO NONOXEHUN Aen,
CBSI3aHHOrO C NoAaHHbIM 3asBreHnemM. Ecnn 3asBneHne He oka3biBaeTCS rONOCAOBHbBIM, TO B
Xo[e paccrnefoBaHus cnegyet cobpaTe JoKa3aTenbCcTBa, HEOOXO0AMMbIE AN JOCTUXKEHUS TPEX
YEeTKUX Lenemn:

* [lpoBegeHve gMcLUMNIMHapHbIX MEPONPUATUI B OTHOLLEHMM OTBETCTBEHHbIX 3a
npoTUBONpPaBHOE OENCTBUE;

* YronoeHoe npecrnegoBaHne OTBETCTBEHHbIX 3@ MPOTUBOMNPaBHOE OENCTBUE;

» KomneHcauus notepnesLlemy, NofnHoe yaoBNeTBOPEeHNe 1 BO3MELLEHNE CO CTOPOHbI
rocygapcTsa.

4.14 KpuTepuin JOKa3aHHOCTU MOXET OTNINYATLCS MO KAKAOM M3 YKa3aHHbIX BbILLE Lernen, u
Aaxe npw npoBefeHNM OCTaTOMHO OnepaTUBHOMO paccriefoBaHUsA pasfnnyHble ero atarnbsl MoryT
ObITb pas3geneHbl 3HaYUTENbHBIMU NPOMEXyTKamn BpeMeHu. )KN3HeHHO BaXHO, YTOObI
cobpaHHble Joka3aTenbCTBa OTNMYanmMCb JOCTAaTOYHbIM YPOBHEM Ka4yecTBa, YTOObI X MOXHO
ObINO MCMONBb30BaThb ANs AOCTUXKEHMS NEPEYNCIIEHHbIX Bbile Lienen 1 Anst NOATBEPXKAEHUSA UK
ONpPOBEPXEHUS NMOObIX 3asBNEHU Ha ypoBHE TpebyeMoro ctaHgapTa.



4.15 OpawnH 13 Hanbornee BaXHbIX acnekToB NobOro paccrnenoBaHnsi BO3MOXHbIX CIy4aeB
NPUMEHEHNS NbITOK U UHBIX BUAOB NSIOXOro obpalleHns 3akniovaeTcs B CucTeMaTnyecKkom
3anucum NPUYKH, NO KOTOPbIM NPOAOIHKaNUCh NN, Ha0BOPOT, NPeKpaLlanncb pasnuyHble
HanpaeneHus paccrnegoBaHusa. Camo cobor pasymeeTcs, YTO JOSPKHA BECTUCH NoApobHas
3anncb CaMuX pPeLLEHN U MPUYMH NPUHATUS KaXXO0ro U3 HMx. Heobxoammo To4Ho m
6e30WmnboYHO perncTpmpoBaTh BCE MPOBOAMBLUNECS MEPOMPUATUS N BCIO NOMYYEHHYIO
VMHOpMaLNIO; OKOHYATEMbHbIA AOKYMEHT AOMKEH XpaHUTbLCS AN nocrneayoLero
MCMOMb30BaHWNs CYyA0M UM OPraHoOM MpaBoCyauS.

4.16 Hwxe npmBeaeH 6a30BbI NepeYeHb NpaBun A Nuy, NPOBOASALINX paccneoBaHue:

» [lo Tex nop, noka He OygeT Aoka3aHo obpaTHoe, BCe MHLUMOEHTbI HE0OX04MMO paccrnenoBaTb
Kak noTeHumarnbHble NPecTynneHnsl, CBA3aHHbIe C MPUMEHEHNEM MbITOK UMK NIIOXOrO
obpalleHus;

» PaccnegoBaHve JOmMKHO BbITb CNNaHMPOBAaHO U CTPYKTYPUPOBaHO, YTO obecneunT oxesaT BCen
nony4YeHHON UHoOPMaLMK U NPOBEAEHNE CPOYHbIX CNEACTBEHHbIX 4EVNCTBUN C Lenbio BbicTporo
M TOYHOro YCTaHOBMNEHUSA (PaKTOB;

+ ObcToATENLCTBA AENa JOSMKHBI ObITb paccrnenoBaHbl TwaTensHO 1 6ecnpuctpacTHo. Beto
WMHopMaLuto crielyeT 3anucbiBaTtb U JOKYMEHTUPOBATb, YTO NO3BONUT NPeACcTaBUTb Cyay Unu
cynebHoMy opraHy kKa4ecTBEHHbIE [OKa3aTeNbCTBa;

» Bcem cTopoHam gormkHa 6biTb NpefocTaBneHa MHpopmMaunusi COOTBETCTBYIOLLETO YPOBHS,
O[JHaKO Npuv 3TOM crefyeT usberatb 3agepKek B NPOABWXEHUN paccrnefoBaHus;

* Ha Bce Bpemsi NpoBegeHUs paccrieoBaH1s NOTEPNEBLUNM U CBUOETENSM crneayeT
NpegoCcTaBUTb COOTBETCTBYIOLLMI YPOBEHb 3aLUUThl, MPK 9TOM criegyeT NPUoXnTb BCE YCUIUSA K
TOMY, 4TODbI 3aMeLLaHHbIe B NpeanoniaraeMoM NpPecTynineHnn He MO HapyLUWTb I
nogopBaTtbh Xo4 CneacTBus;

» C noctpagaswmmMmu OT MbITOK UK NAIOXOro obpalleHus cnegyeTt obpallaTbCs O4eHb
OCTOPOXHO, OKa3blBasi UM COOTBETCTBYHOLLYIO nogaepxKy. Cnegyet no3aboTUTbCA O TOM, HYTOObI
He HaHeCTWN UM MOBTOPHYIO TPaBMy B MPOLECCe paccrneaoBaHns;

* B Tex cniyyasix, koraa nbiTKM Unn Nnoxoe obpalleHne NpuBenn K CMepTu, cneayeT NpUHATb
aHanoruyHble Mepbl NPeAOCTOPOXHOCTM B OTHOLLEHUN POACTBEHHUKOB, MAPTHEPOB U YNEHOB
ceMbM;

* [pn npoBeaeHnn paccrnefoBaHusa HeobXoANMO yUnTbIBaTb PAHUMOCTb YYaCTBYHOLLMX B HEM
iy,

» B xoge paccrnegoBaHus Heo6xoaMMOo Takke NpvHUMaTh BO BHUMaHue Takne akTopbl, Kak
paca, nosn, cekcyarnbHasi OpUueHTauns U rpaXkgaHCTBO, MONMTUYECKNE U PENUTNO3HbIE
ybexageHus, coumanbHoe, KyrbTypHOE 1 3THUYECKOe NMPOUCXOXKOEHME NpeanonaraemMbIx XepTs U
NPECTYNHNKOB.

4.17 PaccnepoBaHve NpUMEHEHUs NbITOK AOMKHO CriefoBaTh TEM Xe NPUHUMNaMm, 4To u
paccnegoBaHue noboro opyroro cepbe3Horo npectynneHna. OCHOBHOE OTNMYME 3aKknoyaeTcs B
TOM, YTO NpegnonaraeMoe NpecTynieHme Mormno ObiTb COBEPLUEHO NpeaCcTaBUTENSIMU OPraHoB
npaBonopsaka UM UHbIMU rocyAapCTBEHHbLIMU CAYXaLLMMKU, NO3TOMY UMETb AeNo C Taknmu
NpecTynneHnammn TpygHee, 4eM ¢ MHbIMU BugamMu npectynHocTu. MpectynneHns, cBa3aHHbIe ¢
NPYMEHEHNEM MNbITOK, YaCTO COBEPLUAKOTCA B MECTaxX, 3aKpbITbIX A1 BHELUHEro Mupa, npu
OTCYTCTBMM HE3aBUCUMBbIX cBuaeTenen. [lokasatenscrea MOryT ObiTb YHUHTOXEHbI UMW CKPbITHI,
a cpeau nogo3peBaeMbix NPeACTaBUTENEN OPraHoB NPaBoMoOpsiAKa Ui rocyaapCTBEHHbIX
YMHOBHMKOB MOXET LlapuTb 3aroBop Mon4vanus. [Noctpagaswumne 1 ceugetenu moryT ObiTe
3anyraHbl U XpaHUTb MOMNYaHue.

4.18 Jloboe paccnegoBaHue 3akro4vaeTcs, B OCHOBHOM, B cOope, perncrpaumm, OTCEMBaHNN U
WHTepnpeTauumn cobpaHHbIxX gokasaTtenbcTe. COop, hukcaumna n npeacraBneHne cobpaHHoOro
MaTepuana aBnsTcs 3agaden cnegosartens. Cyay npefocTaBneHo npaBo B3BECUTb
[oKasaTernbHyH LeHHOCTb NpeacTaBneHHoro matepuana. [Npu nposegeHun nodbix
paccnegoBaHumn CyLLIECTBEHHO BaXXHbIM SIBNAETCA:

* uaeHTUpMKauma "Mecra npectynneHumsa",

* 3awWmTa "MecTa npectynneHus",

* COXpaHHOCTb "MecTa npecTtynneHus".

BOMNbLWMHCTBO NBITOK NPOMCXOAUT B MECTax COAEpXKaHWs NOf CTpaXewn, NO3TOMY COXpaHeHne
PU3NYECKMX OoKa3aTeNnbCTB UM NOMyYeHNe HEOrPaHNYEHHOrO AOCTYNa K MeCTy NpecTynieHns



MOXET OKa3aTbCs 3aTpyaHUTENbHbIM. CnegoBaTtensiM AOMKHO ObiTb NPpeaoCTaBneHo NpaBo
nonyyeHnst cBOGOAHOro JOCTyNa K NOObLIM NOMELLLEHWSM U 34aHMsaM, U NpaBo obecneveHus
COXPaHHOCTU TeX MECT, rae Mormno ObITb COBEPLUEHO Npeanonaraemoe npectynnexHve. B
NPOTUBHOM Crny4dae cneactane MoxeT ObITb CKOMNPOMETUPOBAHO NyTEM NepeMeLLEHMS
NPEeAMETOB, YHUUTOXEHNS UNN NOTEPU [OKA3aTENLCTB U NPUBHECEHUSA AONOMHUTENBHbIX
JoKasaTenbCTB.

4.19 CnepoBatenu OOMKHbI 3aperncTpmpoBaTh NOCNeaoBaTeNlbHOCTL MECT 3aKSHYEHUS,
MMEILLMX OTHOLUEHME K ODHAPYXEHUIO M COXPaAHEHMIO (hM3NYECKNX OOKA3aTENBCTB, C TEM YTOObI
MCMnomnb30BaTh TAKOro poAa CBUAETENBLCTBA B OyayLmnx cyaebHbIx pa3bupartenscreax, B TOM
yncne 1 B paMkax BO3MOXHOIO YrofloBHOrO npecnegoBaHus. CnegoBartenb A0MKeH obpallatb
BHMMaHWE Ha HanmMumne nnm OTCyTCTBME 3NIEMEHTOB, KOTOPbIE NOAAEPXKMBAIOT UM OMPOBEPraoT
3asBNeHne 0 NPUMEHEHNN MbITOK, @ Takke Ha Nobble goka3aTenbCTBa CyLLEeCTBOBAHMS
YCTOMNYMBOW NPAaKTUKM Takoro poAa.

4.20 Cneposatenu AOMKHbI MOAYNHATLCA BHYTPUIOCYAAaPCTBEHHBLIM 3aKOHaM U HOMaMm, B TOM
yucre 1M B OTHOLLEHUN NPEe3yMMLUMM HEBUHOBHOCTU, U B TEX CNy4Yasx, Korga 310 yMecTHO,
oduumnansHoO npeaynpexaatb Tex Nuuy, No NOBoAY KOTOPbIX BeAeTCs paccrnefoBaHue.
CnepoBaTtenu A0MKHbI COXPaHATb 0ObEKTUBHOCTL, 06n1agaTh TEPNEeHNeM, CrbillaTb TO, YTO UM
rOBOPSAT, NPOSBMAATL TAKT U YYTKOCTb, B 0COOEHHOCTU KOr4a OHU UMEIOT A0 C KepPTBaMU MNbITOK.
4.21 Hwxe npuBefeHbl OCHOBHbIE NONOXeHUA 06 obcnenoBaHny "MecTa npecTtynneHms”, B
KOTOPOM MPOBOAUITUCH MbITKK:

* Jlloboe 3gaHne UM 30Ha, OXBaYeHHbIE paccregoBaHNEM, OOIMKHbI ObiTb 3aKpbIThbl, UTO
npeaoTBpaTUT NOTEPH BO3MOXHbLIX AOKa3aTenbCTB. [locne Toro, Kak HekoTopas 30Ha
onpegerneHa Kak nonagarowias nog paccrnegoBaHue, BXo4 B HE€ MOXET ObiTb pa3peLleH TONbKO
cnepoBaTernto U ero COTpyAHMKaM;

*» BewecTBeHHble Aoka3aTenbCcTBa JOMKHbI ObITh Hagnexawm obpasom cobpaHbl, obpaboTaHsbl,
ynakoBaHbl, CHAOXeHbl AprblkaMu U OTAaHbl HA XpPaHEHWe C Lenbio NpeaoTBpaLLeHns ux
3arpsis3HeHus1, NonbITKM NoAAenku nnu ytpaTtel. Ecnu npegnonaraemas noitka MMena MecTo
CpaBHUTENBLHO HEaBHO U Takue JoKa3aTernbCTBa MOryT OKa3aTbCH peneBaHTHbIMU, TO
HeobxoamMmo cobpaTtb, CHabAWTL APMbIKaMK U COXPaHUTL Ntobble 0BHapyxeHHble 0Opas3Libl
XNOKOCTEN opraHu3ama (Takux Kak KpoBb U criepma), BONIOC, BOFIOKOH U XKW,

* Heo6xoamnmo M3bsiTb M COXpaHWUTb BCe NpegMeThl, KOTOpble MOMyT ObiTb MCNOMNB30BaHbI A1
NbITOK;

* Ecnn cobbiTe nmeno MecTo cpaBHUTENBHO HEAABHO, TO HEOOXOANMO NEPECHSITb N COXPaHUTb
BCe OOHapy>XeHHbIe OTNeYaTKn NanbLeB;

* Heobxoaumo BbINONMHUTL B MacluTabe n cHabauTb SpribIkoM HABpOCOK MecTa Unmn NOMeLLEHMS,
B KOTOPOM NPEeANONOXUTENBHO COBEpLUanach NbiTka, HA KOTOPOM M30bpakaloTCa BCe nMmetoLmne
OTHOLLIEHME K Aeny NogpobHOCTU, TakMe Kak PacrnonoXeHne aTaxen 30aHus, pasnmyHble
nomeLLieHns1, BXoAbl, OKHa, Mebernb, oKpyxatoLLiasi TepputTopusa u T. 4.;

» Tam, rae aTo NpeacTaBnseTcsl BO3MOXHbIM, criefyeT BbIMOMHUTL (POTOCHEMKY MecTa
NPECTYNIEHNSI C MOMOLLbIO NONAPONOHON KaMepbl, YTO MO3BONIUT OTMETUTL UMW BbIABUHYTL Ha
nepBbIN NNaH COOTBETCTBYIOLLME AeTanu BO BpeMs NpoBeAeHUs OCMOTpa;

* Heobxoanmo Takke BbINONHUTL poTorpacmpoBaHne Mecta NpecTyniieHnst C MOMOLLbHO
0ObLIYHON Kamepbl, COXPaHUTb HEraTUBbI U Pa3MHOXUTb KONuu doTorpaduii, KOTopble
BMOCNEACTBUM MOXHO ByAeT Mcnonb3oBaTh B KAYECTBE A0OKA3aTeNbCTBa;

» Heobxoaumo caenatb LBeTHbIE hoTorpadmm BCEX TEMNECHDBIX NMOBPEXAEHUN U PAHEHWI,
NCnornb3ys Npu 3TOM JIMHENKY 1 Tabnuuy LUBETOB, YTO NO3BOMUT NPOLEMOHCTPMPOBATL pa3mep u
CEPbE3HOCTb TaKNX NMOBPEXAEHUN;

» CnepyeT 3anvcaTth JaHHbIe BCEX MWL, HaXo4dALWLMXCA Ha MecTe npeanonaraeMoro
NPEeCTynneHns, B TOM 4Yncre ux pamunmm, MMeHa u oT4ecTBa, agpeca, Homepa TenecgoHoB u
WHYI0 MHAOpMaLMIo, HEOBXOOUMYIO ONSA KOHTaKTa;

* Ecnn nmeeTca Takast BOBMOXHOCTb, TO criedyeT 3abpaTb BCHO ogexay npearnonaraemoro
nocTpagaBLUero oT MbITOK, NPOBEPUTL €€ B NTabopaTopun Ha Hanuumne XNOKoCTeN Tena n UHbIX
PU3NYECKMX OOKaA3aATENBLCTB;

* Heobxoanmo Takke oTNpaBuTb Ha CyaeOHYH0 aKCNepTU3y oaexay Bcex Ny,
NpeanonoXnTernibHO OTBETCTBEHHbIX 3a MPUMEHEHUE MbITOK;



* Bce oTHocswWwmecs K geny sanucu, GyMaru U JoKyMeHTbl AOIKHbI ObITb COXpaHeHb! Ans
MCMomMb30BaHWA B KA4YeCTBe [0oKa3aTenbCTB M aHanu3a novyepka.

MeguuuHckme gokasatenbcrea

4.22 MepuMuunHCKMe JoKa3aTenbCTBa UMPatoT BaXKHENLLYIO POrib B OOMNbLUMHCTBE paccrnefoBaHunm,
CBSI3aHHbIX C MPUMEHEHNEM MbITOK. [NbITKM 3a4acTyo HE OCTaBNAT HPU3NHECKUX CIEO0B MU
AONrOBPEMEHHbIX TeNecHbIX 0TMeTOK. CnpaBeannBo U obpaTHOe — He BCe crebl U TeNecHble
NOBPEXAEHWST COAEPKALLErocs nog CTpaxKen ABnsTCA pe3yribTaTtoM NPUMMEHEHMS MNbITOK,
NMOCKOJIbKY OHM MOTYT ObITb OOYCMOBNEHbI Y MHbIMK NpuYMHamMu. OgHako MeguLMHCKue
AOoKasaTenbCTBa MOryT NPOAEMOHCTPUPOBATb, UTO TENECHbIE NOBPEXAEHUS UK
3aperncTpupoBaHHble NpMMeEpPbI NOBEAEHUSA NPpeanonaraeMoro noTepnesLUero COOTBETCTBYIOT
TeM MblTKaM, KOTOPblE ONMCbIBAET NOTepneBLUNA. HoBenLLMe MeauLMHCKME TEXHOOMMN
3a4acTyr0 MOryT OOHaPYXWUTb NMOBPEXAEHUSA MATKUX TKAHEN NN HEPBOB, HE3aMETHbIE
HEBOOpPYXeHHOMY rna3sy. KoMneTeHTHbI cyaeOHO-MeANLIMHCKMIA SKCNEPT MOXET OOHaPYXNTb
Jaxe He3Ha4yuTemnbHble NPU3HaKNU NOBPEXAEHWU, ECIN OH paHee UMen Aeno C NULOM,
noABepraBLLMMCS MbITKaM MIK NI0XOMY OOpaLLeHUIo.

4.23 TbITkK 0ObIYHO NPMBOASAT K NCUXOSOTMYECKON TpaBMe, N COOTBETCTBYIOLLME
AoKasaTenbCTBa Takke MOryT ObiTb MOMyYeHbl. [CMXonornyeckne CMMNTOMbI MbITOK YAacTO HOCAT
CyOBbEKTMBHBIN XapakTep U CBsi3aHbl C UBMEHEHUEM MaHEPbl NOBEAEHNST UNN MPOABIIEHNSIMM
cTpecca, YTO MOXET ObITb BbI3BAHO MHOXECTBOM NMPUYMH. TEM HE MEHee B Tex cry4vasix, koraa
3TO MMEET MPaKTUYECKUIN CMbICH, MOXXHO 0OpaTUTbCS K NCMXONornyeckom oueHke. CoyeTaHne
PU3NYECKMX M MCUXONOTMYECKUX A0KaA3aTeNbCTB, COOTBETCTBYIOLLMX NPeabABIEHHOMY
06BUHEHNIO, yCunmBaeT OOLLy0 LLEHHOCTb MEeMLMHCKOro JoKa3aTenbCTBa.

4.24 Ecnu meguumMHCKoe 0CBUOETENBCTBOBAHME NPOBOANTCA MPU NOCTYNIIEHUN B MECTO
coepXaHusi nof, cTpaxen, To NOMNe3HO 3anpocuTb OTYET O NEPBOM U BCEX MOCNEOYIOLLNX TaKNX
ocmoTpax. Bpauen u octanbHOM MeQULNHCKUIA NepcoHan Takxke criefyeT onpocuTb MO NOBOAY
00CTOATENBLCTB, MPU KOTOPbLIX OHX NPOBOAMMAM 3TN OCBUAETENLCTBOBaHMSA. Hanpumep:

* BbIna N y HMX BO3MOXHOCTb NPOBECTU HE3AaBMCMMOE OCBMAETENBCTBOBAHME?

* MpucyTtcTBOBaN Nn KTO-NMB0O Npu Takom ocmoTpe?

* BbINO NN cocTaBNeHO MeANLIMHCKOE 3aKnoyeHne?

* O 4yem OHO roBopuT?

* imenucb nun B TO BpeEMS y NOTEPNEBLLErO O4YEBUAHbBIE MPU3HAKM TENECHbLIX NOBPEXOEHNIA?

* Vimenn nu MecTo NonbITKM BMeLLIaTENbCTBA B COCTaABNEHNE MeAULIMHCKOrO 3aKnio4YeHnsa nnm
OKa3sbIBanoch N1 JaBNeHne Ha Bpaya C Lenblo Kakoro-nnbo nameHeHnst 0GHapy>XeHHbIX UM
dakToB?

4.25 Bo MHOrMx CTpaHax kak MeguuuHCcKoe ocBuaeTensCTBOBaHME, Tak N CyaebHo-meauLmMHCKas
3KCMnepTM3a NPoBOAATCS OOHUMM U TEMMU XKe creunanuctaMmm B 06nacti 30paBooOXpaHeHust.
OpaHa 13 TpyaHOCTeN MCNOomnb30BaHMsa MeAMLMHCKOro OCBUAETENBCTBOBAHWS, KOTOPOE B
OCHOBHOM 0DYCMOBMNEHO NIEYEHNEM MALMEHTA, MOXKET 3aKIo4aTbCs B TOM, YTO TeNecHble
NOBpPEXAEHMS ONNCbIBAOTCS 6e3 NepeuncrieHnst BO3MOXHbIX MPUYMH UX BOSHUKHOBEHMS. Llernb
cynebHON MeauUMHbI 3aKNioYaeTcs B yCTAHOBNEHMN MPUYMH U MPOUCXOXKOEHUS STUX
NOBPEXAEHWI, YTO siBNsSieTCcs cneumdmyeckon obnacTbto 3HaHun. Bo Bpemsi paccnenoBaHus
npegnonaraemMoro NpMMeHeHUs MbITOK BCerga cnegyeT NpoBOAMTb Haanexatuyto cyaebHo-
MEAMLIMHCKYIO 3KCNepTm3y. 3akrnoveHne o TakoM paccrnenoBaHnm AOMMKHO coaepxarhb:

* MOMHBIN OTYET O 3aABMEHUAX NOTEPMNEBLLErO, KOTOPbIE UMEIOT OTHOLLEHNE K MEAUNLIMHCKOMY
OCBMAETENbCTBOBAHUIO (B TOM YMCIie onncaHne COCTOAHMS 300POBbS NOTEPNEBLUEro 1 NobbIX
coo6LLeHnIn 0 NIoxom obpalleHum);

* MOSHbINA OTHYET O MEAMLMHCKMX NoKasaTensax, 6asupylowmiics Ha TwaTenbHOM OCMOTpe
JaHHOro Nuua;

* 3aKIOYEHNS, YKa3bIBaKOLLME Ha CTENEHb COOTBETCTBUS BbIABUHYTLIX OOBUHEHWI U
OOBbEKTMBHbBIX MEOMLIMHCKUX NoKa3aTenen.

4.26 Tlpn cbope MeguLIMHCKUX A0oKa3aTeNbCTB, OTHOCALLMXCS K MPUMEHEHUIO MbITOK,
crnegoBaternb AOMKEH NPOSBAATE NOMHOE YBAXEHNE K MEOULIMHCKOWN 3TUKE U K Bpa4yeOHOW TanHe.
OTOT BOMNPOC, a Takke MHble NPobnembl, CBA3aHHbIE C paccnefoBaHNEM N OOKYMEHTUPOBAHUEM
3asBMEHNI O NPUMEHEHNN MbITOK, bonee noapo6HO nanoxeHol B CTambyribCKOM NpoToKone —



PyKkoBOZICTBE MO 3(EKTUBHOMY PaCCriejoBaHMIO 1 JOKYMEHTMPOBAHMIO MbITOK 1 MHOTO
KECTOKOr0, GECUENOBEYHOMO UMM YHIKAIOLLETO AOCTOMHCTBO OBpaLLEHNs UK HakasaHust.

MpoBeaeHne gonpocos

4.27 O6wme nNpaBuna NpoBeAeHMs JOMPOCOB NOCTpaZaBLUNX, CBUAETENEN U NOAO3PEBAEMbIX B
xoge noboro yronoBHOro N AMCUMNIIMHAPHOIO paccrnefoBaHUsA NPUMEHMMbI TaKkKe K
Jornpocam npu paccnefoBaHny Aen o NpMMeHeHMU NbITOK. 3agadva cregcTBEHHOro 4onpoca
3aKnyaeTcs B NONy4YeHUn OT NOAO3PEBAEMbIX, CBMAETENEN U NOTEPMNEBLUNX HAAEXKHON
WHOpMaLMK C LIeNbIo BbISBNIEHUS UCTMHHOIO NOMOXEHNs BeLen No paccnegyemoiMm genam. Bo
BpeMs NpoBeAeHUs Aonpoca BaxXHO NogaepXmBaTth AOBEpUTENbHbIE U NPOECCUOHArbHbIE
OTHOLLEHMS Mexady JonpaluMBaoLWnM 1 AonpalinBaemMblM, y4nTbiBaTb MECTO U 06CTAHOBKY, B
KOTOPOW NPOBOAUTCH ONPOC, BbITb TEPNENMBLIM Y METOAUYHBIM. OTOT acnekT Takke nogpobHO
ocselleH B CTambyrnbckoM npotokone. '’

4.28 [onpocskl MOryT oka3aTbCsl LLlEeHHbIM UCTOYHMKOM MHAOPMaLmUK, OAHaAKO OHW COCTaBNAT
n1uwb YacTb npouecca cbopa Aoka3aTenbCTB M NOSTOMY CriefoBaTenn He OOMKHbI U3MNWLLIHE
nonaraTbcs Ha pe3ynbTaTel gonpoca. OcobeHHO onNacHo Bo3naratb U3NULLIHME HadeXabl Ha
npusHaHve. bonblwoe BHUMaHVE cneQyeT yaenuTb YBaXXEHUIO MpaB NoTEHUNarnbHbIX
nogo3speBaembix. [lonpoc yenoseka, KOTOPbI BNOCNEACTBUN MOXET ObiTb OOBMHEH B
COBEpLUEHMMN CBS3AHHOMO C AaHHbIM paccneaoBaHeM YrofoBHOMO NPECTYNNeHus, He cnegyeT
npoBoANTb Npu 06CTOATENBCTBAX, CMOCOBHBIX MPUBECTU K MPU3HAHMIO €70 NOKa3aHWM
HeJonMyCTMMbIMU B KQ4ecTBe JoKa3aTenbCTB.

4.29 [onpocsl cnegyeTt NpoBOANTbL HENPEAB3ATO, a MNOSTYYEHHYHO NpU 3TOM UHOPMaLUIO
CBEPSTb C TEM, YTO Y>Ke M3BECTHO AoNnpaLumBatoLLemMy 1 YTO Ha OCHOBE pa3yMHbIX COOBpaxeHui
MOXET ObITb YCTaHOBMEHO. [lonpalumnBaroLmn JOmKeH (opMynmpoBaTh BONPOCHl YECTHO U
GecnpucTpacTHO B paMKkax 06CTOATENbCTB KaXAoro OTAENbHOro Aena, OAHaKo OH He OrpaHuUyeH
npasunamm, NpMMEHMMbIMUK K agBokaTaMm B cyaax. JonpawmBatowme He 06s3aHbl NpUHUMaTh
nepBbI NOMYYEHHbIN UMK OTBET, @ Cam A0MNPOC He ABMsSeTcs HeJoOpPOCOBECTHBIM TOMbKO
NoTOMY, YTO OKa3blBaeTCs HacTOMuMBLIM. [laxke B TOM cryyae, koraa nogo3peBaeMblii
nosb3yeTcsa NPaBoOM XpaHWTb MOMYaHWe, JONpaLLMBaOLWNA MMeET NpaBo 3aJaBaTh BONPOCHI 1
3anncbiBaTb BO3HMKAIOLLYHO HA HUX PEAKLUIO UM OTCYTCTBME peakumu.

4.30 lMNpoBogALLMN JONPOC JOIMKEH OblTh 3HAKOM C KYNbTYPHBIMU U PENUIMO3HBIMY B3rMisAamMm
JornpaiumeaemMoro. 310 MOXeT NpegoTBpaTUTb HenpaBWibHbIE NPEeANONoXKEHUSA, OCHOBaHHbIE Ha
nosegeHun nocnegHero. [lonpalunsBarolmin 4OMMKEH NPOSBNATL OCTOPOXHOCTb U HE AenaTb
NpeanonoXeHns, OCHOBaHHbIE Ha CBOEN COBCTBEHHON LKane Tpaauumi 1 KynbTypPHbIX
ueHHocTen. K nerko paHumelm nogsam, 6yab To0 nocTpagaBlume, CBMAETENN UK
nogo3peBaemble, Bceraa cnegyeTt OTHOCUTBCA C 0COObIM BHUMAHMEM U YBaXKEHMEM, CTPOro
npuaepxuBasacb nNpasun o6paLleHnsi C HAMM.

4.31 Hwxe npuBeaeH 6a30BbI NnepeyveHb TpeboBaHMI K NPOBOASALLEMY AOMNPOC, KOTOPbIV
OOIKEH:

* 3HaTb Kak MOXHO GonbLUe O npeanoniaraeMoM NPECTYMNEHNN U CBA3AHHBIX C HUM
0o6CcTOATENLCTBAX;

* 3HaTb 06 y)Xe MMeLMXCa JoKkas3aTenbCcTBax;

* 3HaTb, Kakne MMEHHO OOBSACHEHNSI OH XOYeT NMONy4YUTb OT JOMNpaLLIMBaeMoro;

* 3HaTb, YTO MMEHHO TpebyeTcsa AokasaTb MO AaHHOMY NPECTYMNEHNIO;

* 3HaTb Kak MOXHO GonbLue 0 AonpaluvBaemMoM nuue.

Bcerga cneayet pernctpuposaTb 06CTOSATENBCTBA NPOBEAEHMS JOMNPOCca, a ero CyLecTBo—
BOMNPOCHI, OTBETHI 1 Ni0BbIE CONPOBOXAAOLLNE ABMEHUSA — OOIMKHO ObiTh 3aUKCUPOBAHO UNn
3anucaHo verbatim (Bpy4Hyt0, ecrnn OTCYTCTBYIOT 3NIEKTPOHHbIE CpeacTBa perncrpauun) Bo
BpeMs NpoBeAeHus gonpoca.

174 o
Ctambynbckuin npoTokon, Pykogodcmeo 1o aghghekmusHoMy paccriedosaHuto U O0KYMEHMUPOBAHUIO MbIMOK U

Opyaux xxecmokux, becyenio8eyHbIX Unu yHUXarowux 00CmouHcmeo sudos obpalyeHus unu HakasaHusi, YnpasneHve
1Be5px013Horo kommccapa OOH no npaBam yenoseka, Hoto-Vopk 1 XXeHea, 2001 r.
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[onpoc npegnonaraemblX XXepTB NbITOK

4.32 [lonpoc npegnonaraemomn XepTBbl NMbITOK 0ObIMHO UIPaET XKUSHEHHO BaXKHYH pPOJib B NOO0OM
paccrnefoBaHUM, NOCKOMbKY BO MHOTMX Cry4Yasix B Ka4ecTBe rMaBHOro fokasaTernbcTea
BbICTYNatoT NoKasaHWs NOTEePNEeBLUEro U MeaULMHCKUE CBUAETENbCTRA.

4.33 [Jonpocsl cnegyeTt NpoBOAUTb akKypaTHO, C y4ETOM (PM3NYECKOro 1 SMOLMOHANLHOIOo
COCTOsIHMA gonpawmBaemoro. CriegyeT NposiBUTL 0CODYH OCTOPOXHOCTL, YTOBbI n3bexaTb
NOBTOPHOW TpaBMbl 4ONPaLUMBAEMOro U He NoABEpraTb €ro AOMONIHUTENBHOW onacHocTn. MoxeT
oKasaTbCst HEOOXOAMMbIM NPOBEAEHNE A0OMPOCca B HECKOIbKO 3TanNoB B TEYEHWE onpeaeneHHoro
nepvoga BpeMeHW, NOCKOSTbKY HEKOTOpble MOAPOBHOCTM NPOMCXOAMBLUETO MOTYT ObITb
NPOM3HECEHbI NULLB NMOCIE TOro, Kak AONPaLUMBAIOLLMIA 3aBOKOET JOBEpUe noTepnesLlero. B
OEeNCTBUTENbHOCTM NPOBOASLLEMY OOMPOC Jydlle NoTpaTUTb HEKOTOPOE BpeMst Ha 0BcyxaeHune
HeWTparnbHbIX BONMPOCOB, HE OTHOCALLMXCH K MAOXOMY OOpaLLeHunio C MOTEPNEBLUNM, YTO
No3BONUT YCTAHOBUTL "KNuMaT gosepusi”" n obnerynt obcyxaeHue 6onee YyBCTBUTENbHbIX
BOMPOCOB.

4.34 OcHoBHas Uenb gonpoca 3aknivaeTcs B NonyyYeHum no BO3MOXHOCTU MakCUMarbHO
noapoGHOM M OCHOBaHHOM Ha (haKkTax 3anMcy OTBETOB Ha crieaytoLme Bonpochl:

* Y10 ObINO cAaenaHo?

* Korga ato 6bino cgenaHo?

* [oe 310 Nnponsowwno?

* Kto ato caenan?

* Kak yacto ato npoucxoguno?

* MNo4yemy aTo 6bINO caenaHo?

+ KakoB 6bin pesynbtar?

4.35 Yem Gonee HenocpeaCTBEHHbIM ABMASIETCS UCTOYHMK MHAPOPMALMN, YEM BbILLE YPOBEHD
getanusaumm n yem Gonblue COrnacylTcs NoKasaHusl, TEM BbIlLe HAAEXHOCTb NMOMyYEeHHbIX
AokasatenbcTB. CnegyeT, ogHako, 4onyckaTb M HEKOTOPYHO HECOrNacoBaHHOCTL UM
HernocnefoBaTenbHOCTb. Hanpumep, noTepneBLwmMini MOXET ObITb HanyraH, NpuBegeH B
3amMeLLaTenbCTBO MM MOXKET HaXoOUTLCS B COCTOSIHMM NOCTTPaBMaTUYeCKOoro cTpecca.
HonpalumBaembivi MOr ObITb 3anyraH U NO3TOMY paHee Aar NoXHble nokazaHusa. OH Mor
OTNOXWUTb Nofavy anobbl 40 TOro MOMEHTa, Korga nocyuran 3ToT NocTynok 6e3onacHbIM.
HenocnepoBaTtenbHOCTbL BOBCE He 06513aTeNbHO O3HAYaET, YTO 3asiBNIeHME ABISETCS JTOXKHbIM.
HekoTopble BOMPOCHI MOTYT MPOCTO OKa3aTbCH TPYAHbIMW AMst ero NoHMMaHus. IHorga ot
HenocrnegoBaTeNbHOCTU N HECOOTBETCTBUSA MOXHO M30aBUTLCA MyTEM UHOM POPMYIMPOBKU TOrO
)Ke camoro Bomnpoca unu nytemM Bo3BpaTta K HeMy Ha MocneayoLwmnx dTanax gonpoca.

4.36 LleHTp no npaBam 4ernoBeka npu OCCEKCKOM YHMBEpPCUTETE pa3paboTan nepeyeHb
BOMPOCOB A CriefoBaTenei, NPOBOASALLMX AOMPOC NPEANoNaraeMblX XepTB MbIToK: 0

» O6cTOAITENBCTBA, NPUBEALLME K MPUMEHEHUIO NbITOK, B TOM YUCIEe apecT Unn NoXuLLIeHNe 1
coaepxxaHve nog cTpaxken. Yrpoxanu nu gonpawimsaeMomMy Ao ero apecta? Kakum obpasom
ObIn NpounsBedeH apecT 1 GbINM N HAHECEHbI AonpallnBaeMoMy Kakme-nmbo TenecHble
noBpexaeHus Bo Bpemsi apecta? lNpucyTcTBOBany nu Kakne-Hnbyab cBUaeTenmn npu apecre?
MopBeprancsa nu gonpatlunmBaemMblii NIIOXoMy obpaLLeHnto 4o Toro, Kak 6bin B3siT Nog cTpaxy?

* MecTo, B KOTOPOM cofeparcs Nnofd CTpaxew AonpallinBaemblii, B TOM YnUCile HAUMEHOBaHMWE U
afpec yuYpexaeHus.

* Kak ponro cogepxancsa Tam gonpawmsaembiin?

* [NepeBoguncsa N gonpawmBaembli U3 OQHOMO yupexaeHus B apyroe? Ecnv oteeT
NONOXUTENbHLIN, TO KyAa, KEM 1 NPUMEPHO Koraa? Kak gonpaluvBaembivi nonan Tyga? bbinm nu
npvBedeHbl MPUYMHbI ero nepesoga? Ecnn ato 6bINo BpemMeHHoe nepemMeLleHre, TO Kak JONro
OHO Anunocb?

* MNpumepHbIe AaTbl U BPEMsi MPUMEHEHMS Npeanonaraemblx MbiITOK, B TOM YMCrie U NocrnegHen 13
HUX.

176 . .
Kamunn Xuddpap, lNMeimku: pykogodcmeo no cocmasneHuto coobujeHull, LleHTp no npaBam 4enoBeka, CCEKCKUiA
YHUBEPCUTET B COTPyAHUYECTBE C GpuTaHcKMM MUHUCTEPCTBOM MHOCTpPaHHbIX Aen v no genam Coppyxectsa, 2000 r.



* NogpobHoe onuncaHne Tex, KTo y4acTBOBas B apecTe, COAep>KaHumn Nod CTpaken u
npeanonaraeMbiXx MbiTKax.

» CogepxaHue Toro, 4to 6bINo ckazaHO MM O YEM cnpaluvBanu onpaLliMBaemoro.

» OnuncaHune 3aBefeHHOro Nopsaka B MeCTe Coaep>KaHUa nog CTpaxemn u npumep
NPeANONOXNTENBHO NPUMEHSBLLIENACS MbITKM.

» OnvcaHune akToB NPUMEHEHUSI NPeAnonaraeMbIX MNbITOK, B TOM YMCME UCNOb3yeMbIX MpU
3TOM METOAO0B, ONUCaHNE OPYAMIA UM UHBIX UCMONb3yEMbIX NPY 3TOM NPEAMETOB.

* JTilobble oTnuYMTENBHBIE OCOBEHHOCTN MOMELLIEHUS, B KOTOPOM NPOBOAUIINCE NpeanoniaraeMble
nbITKM. ECnn 9To yMecTHO, To JoMpaLLIMBaeMOro MOXHO NOMPOCUTbL HAPUCOBATL CXEMY
pasMeLleHns U MaHNPOBKY MOMELLIEHUS, B KOTOPOM NPOBOAUNMCE NpeanosiaraeMble MbITKN.

* [MoaBeprancs nv onpaluMBaeMbli CEKCyaribHOMY HACUIn?

» TenecHble NOBpPeXAEHUS, NOMNyYeHHbIe B XOA4e npeanonaraeMbiX MbITOK.

* BoisiBrieHve nobbix Apyrnx cBmaeTenemn 3Tux COBbITUIN — Taknx Kak Apyrme 3aknoveHHbIe unm
nobble rpaxxgaHckme COTPYAHMKU YYpexXaeHus, rae BO3MOXHO NPOBOAUMNCE MbITKK.

* MpucyTtcTBOBaN NV KAKON-NMBO MEQULIMHCKUIA NepCcoHan 4o, BO BPEMs Unun nocne
npeanosiaraeMoro NPUMEHEHUS NbITOK; €CNW OTBET NOMOXUTENbHBIN, TO MOEHTUDULMPOBANIM N
OHK cebs1 1 B 4eM 3akntoyanach Ux pons?

* Bbina nu okasaHa gonpalmBaeMoMy Kakas-nmbo meauumMHckas NoMOLLb HEMeTEHHO nocne
NbITKA UK NO34HEee, B TOM Yncne nocrne ocBoboxaeHns? beina nu y Bpadya BO3MOXHOCTb
NpoBeCTW He3aBucumoe obcnegoBaHve? NpucyTcTBOBan nNu KTo-HNMOyab BO BPEMSI TAKOro
obcnegoBaHua? CoctaBun Ny Bpay MeQULMHCKOE 3akntoyeHne? YTo B HeM roBoputca?

* JKanosarncsa nu gonpalmnBaeMbii KOMY-NMG0o Ha Nfoxoe ¢ HUM obpalleHne, coodan M oH 06
3TOM KOMy-nnbo n3 HavanbcTBa? Kakoa Obina peakuma? NpoBoannock nu paccriegoBanne? B
YeM OHO 3akrtoyanocb? MNMpoBoguncs Ny gonpoc ceuaeTenen? bobinu nn gonpoLleHbl
npeanonaraeMble BUHOBHbIE?

* Mocrne aToro MHUMAEeHTa UMen Ny gonpallnBaeMblii Kakne-rnmbo KOHTaKTbl C NPeacTaBUTENs MU
opraHoB npaBonopsiaka, KoTopble B3sNN ero nog CTpaxy (Mnv ¢ MHbIMU odprLManbHbIMA fnLamMm
3TOW e cnyx0bl nnn 3aBegeHns)?

4.37 3asBneHve, NogaHHOE C LiEeNbo ero NCMonb30BaHUs B CyAeOHOM paccneoBaHnn, LOIMKHO
ObITb coenaHo OT MEPBOrO NULLA M MOXET COAEPXKaTb 3HAYUTENbHOE KONMMYECTBO nogpobHocTen
0 TOM, KaK cebs YyBCTBOBan NOTEPNEBLUMNIA Ha pa3nnYHbIX 3Tanax. Tam, rge 3To BO3MOXHO,
JomnpaLlvMBaeMoro criegyeT OpUEHTMPOBATh Ha KaXXOOAHEBHbIN XU3HEHHBIN OMbIT, B TOM Ynche
nobble 3HakoMble eMy owyLleHusx. Hanpymep, oTkyaa gonpaluvBaemMbin 3HaeT, YTO
nomeLLleHne NMeNo NMEHHO Takon pasmep? O yeM HanoMuHaeT emy onpeaenieHHbl 3anax? Ha
KOro MOXOX TOT UITM UHOW MOMMLIENCKMIA (ECnK, HAaNpMMep, OH HanoMUHaEeT KaKon-TO
TENEeBU3NOHHbIN NEPCOHaX UM MHOE XOPOLLO M3BECTHOE NnL0)? Takoro Tuna BONpoCk! NO3BONAT
Nony4nTb AOMNOMHUTENBHYIO NOAKPENMAOWY MHCbOpMaLMo, CMOTYT NOMOYb BbISIBUTb
HEeCOOTBETCTBMS NN NOMOYb JoMNpalluBaeMomMy BCNOMHUTL 6onblue NnoapobHOCTEN O TOM, YTO C
HUM npoucxoauno. CrneayeT Takke yAenuTb BHUMaHUE He TONbKO 3pEHUIo, HO ApYrMM opraHam
YyBCTB JOMpPaLIMBAEMOrO — YTO OH MOT ChibllaTb, 0GOHSTL UK oLwyLaTh? 3To 0COOEHHO BaXKHO
B TeX criyyasix, Koraa gonpalimBaeMoMy B TeYEHNE HEKOTOPOro BPEMEHU CoAepKaHUs noa
CTpakew Unm BO BPEMsi JOMNPOCOB 3aBs3bIBaNu rnasa.

4.38 Heobxogumo 3anuncatb MHOPMaLMIo criegytoLlero Tuna:

* PacnonoxeHune nomeLleHUs BHYTpU 3aBeaeHus: [JomkeH Ny O6bin gonpalumBaembii MATU
BBEPX UMW BHX3 MO NecTHUUe, ecnv Aa, TO NPUMEPHO CKOMbKO CTYNEHEN UMM NeCTHUYHbIX
nponeToB? YTo OH crbiwan nnvM oboHsAM B 3TO BPEMS; 3aMeTMWIT I OH Ha MyTK Kakne-nmbo
OPUWEHTUPbI; €CNn B NOMELLIEHNM ObINO OKHO, TO ObINIO NN YTO-HUOYAb BUOHO N3 3TOr0 OKHA?

* OnucaHmne camoro nomelleHusn: Kakos 6bin ero pasmep, Kakme CTeHbl, MO, NOTOMNOK, U3 Yero
Bbinn caenaHbl ABEPU, Kakyto (hopMy MMeno nomeLLeHne, 6bino nm B HeM YTo-Nnnbo HeobblyHOE
Unu oTNUYNTENBLHOE?

* Opyrve nuua B nomMeweHnn: Haxoannmce nu B 3TOM NOMELLEHUM ApYTUe nnua, ecnu
HaXOAWIMCh, TO CKOJIbKO YESIOBEK; MOXET NN KTO-TO U3 HUX BbICTYNaTb B Ka4eCTBE BO3MOXHOMO
CBUAETENS; MO N OHW 3aMETUTb YTO-NMBO OTHOCALLEECH K COCTOSIHUIO 340POBbS
npegnonaraeMoro NoTepneBLUEro; KakoBo BbINo COCTOSHUE 340POBbSA HAXOOALLMNXCS B
nomMeLleHum nogen?



* U3onaTtop: Ecnn gonpawmBaembin cogepxarncs B U30nsaTope, TO B TEYEHUE KaKoro BpeEMEHU 1
KakoB 6bin cnocob usonaumn?

* MpeameTbl B noMeLweHUn: Y1o Haxoannock B NOMELLEHUN — NOCTENbHbIE NPUHAAMNEXHOCTH,
mebenb, TyaneT, pakoBnHa?

* Knumat B nomeleHnn: KakoBa Gbina npumepHasi TemnepaTtypa; 6bina nM BeHTUnsaums;
owyuianacb fim cblpocTb?

¢ OcBelleHue: bBbin N B nomeLLeHnm Kakon-nmbo cBeT; Bbin Nin 3TO eCTECTBEHHbIV CBET U3 OKHA
UIN 3NEKTPUYECKOE OCBELLEHNE; ECIM 3TO BbINO aNeKTpMYECKoe OCBELLEHUE, TO B TEYEHNE
Kakoro BpeMeHU OHO ObIfo BKMOYEHO; KaK BbIMMSAEO U BOCMIPMHUMAIIOCh 3TO OCBELLEHME,
Hanpumep, ero UBeT, UHTEHCUBHOCTL?

* M'vrnena: Vimenocke nu B nomeLLeHn o6opyaoBaHne Ans NoaaepKaHns JIMYHOW TMrmeHbl; Kyaa
W Kak xogmn gonpawunBaembivi Ansi NoCeLeHns BaHHbl U TyaneTa; Kak Bbirnsaerno obuee
CaHUTapHoOe COCTOSIHME NMOMeELLEeHUS; Bbinn N1 B HEM Kakne-nmbo napasnTbl?

* Opexpa: Kakyto ogexay Hocvn gonpalinmBaeMsbin, Gbina v y Hero BO3MOXHOCTb NOCTUpaTh ee
MM CMeHNTL?

* NMutaHue n nuTbeBasa Boaa: Kak 4acTo 1 B KAKOM KONUYeCTBE NpeJoCcTaBNANUCL eaa 1 Boaa;
KakoBO ObINO MX Ka4eCTBO; KTO CHaban nuien n Bogown; 6uinm nm oHn 6ecnnaTHeIMK?

* YnpaxHeHus: bbina nu BO3MOXHOCTb NOKMAATL KaMepy, U ecrniv [ia, TO Ha Kakoe BpeMsi 1 Kak
yacTto?

* Pexxum: CyuiectBoBanm nim ocobo CTPOrne Unm MOHOTOHHbIE acneKTbl 3TOro pexnma?

* MeguuuHckue cpenctia: Mimenca nn AoCTyn K Bpady unm K nHom chopme npodeccnoHansHon
MEeOVLMHCKON NOMOLLM; NPOXOAWI N 4onpallnBaeMbli OCBUAETENBCTBOBAHNE UIN NEYEHNE B
OTOENbHOM MEOULMHCKOM YYpeXaeHUW, Hanpumep, Bpavyom obLLen NpakTukn unm B 6onbHuLE;
OblNM N B HAaNM4MM NeKapcTBa; Kem OHW NPeaoCTaBNANMCH?

* MoceweHnsa yneHamu cembm: bbinn N gonpanBaemMomy paspeLleHbl NOCELLEHUS YNEHOB
CeMbM; ecnu aa, TO rae MMEHHO NPOUCXOAWMN 3TN BCTPEYN; MOXHO Nn BbiNo noacnyaTb
pas3roBopbI C NOCeLLaBLUMMK; 3HaMNa N ceMba O MECTE €ro CoaepXaHus nog cTpaxen?

* lOpuaunyeckoe npeactaBUTeNnbLCTBO: ViMen nu gonpalumBaemblii JOCTYN K OPUANYECKOMY
NpPeACTaBUTENbLCTBY; Koraa Obin Bnepsble NpefoCTaBreH Takow 4OCTYM, T. €. Yepe3 KaKkon
OTPE30K BpeMeHU MNocre 3akmnioyeHns Noa CTpaxy; Kak 4acTo npeocTaBnsanach Takas
BO3MOXHOCTb; i€ TakMe BCTPeYn NPOMCXOANIN; UMEeNach N BO3MOXHOCTb NOACNyLWaTh
pas3roBoOpbI C OPUANYECKUM NpeacTaBnUTENEmM?

* CBuaaHue ¢ cyaebHbIM OOMKHOCTHbLIM nuuoM: Npeacran nu gonpalumBaemMbiv nepes
MarmcTpaTom Unm Cygom; Korga 370 NPOM3OLLNO, T. €. Yepes Kakon OTPEe30K BpeMeHU nocne
3aKIIOYEHMSA No4 CTpaxy?

* MpocbObI: NMogasan nu gonpawmsBaembli 4ONOMHUTENbHbBIE NPOCLOLI, ecnn Aa, To Korga u
KakoB ObIn pesynbTaT?

* BaaTku: [JomkeH nu 6611 gonpallmMBaembli AaBaTb B3ATKM 3a NONb30BaHNE KakKMMU-Nnbo
ycnyramv u TpeboBanu v y Hero koraa-Hnoyab B3ATKy?

CnepnyeT, ogHako, UMeTb B BUAY, YTO NbITKM U NIOX0e 06palleHne 3a4acTyo NPOMCXOAAT BHE
MecTa CoepXXaHWUs Nog CTpaxen, MO3TOMY CrefoBaTeb AOMKeEH obecnevnTb, YTOObI
pes3ynbTaThl JOMPOCA cogepKanu NosHbIN OTYET O BCEX NpeanoniaraeMblX BUgax nrioxoro
obpalLeHunsi, 3asiBNEHHbIX MOTEPMNEBLUNM, BHE 3aBUCUMOCTM OT MecTa AeNCTBuS.

[lonpoc npegnonaraeMblX XepTB CeKCyarnbHOro Hacunms

4.39 Ocobyto 4yTKOCTb M OCTOPOXKHOCTb CreayeT NPoSABnATL Npu onNpoce npeanonaraemMbix
XepTB cekcyarnbHOro Hacunus. Bo MHormnx coobuecTtBax Ha obcyxaeHne Takux BONpoOCcoB
HanoxeHo Taby, NMBOo OHU ABNAIOTCSA YPEe3BbIYANHO AeNMKaTHbIMW, NO3TOMY AN
AoNpalLMBaemMoro onncaHne Taknux CoObITUI MOXET OKa3aTbCs TSXKEMbIM UCNbITAHUEM.
MpeanouTnTensbHO, 4TOOLI AONPOC NPOBOAUN CrefoBaTerb TOro Xe Nona, YTo 1
npegnonaraemas xepTsa (€Cnu 3Toro Xo4eT cam NoTepnesLUnii), Npy 3TOM eLle 6ornee BaXHbIM
ABnsieTca cobnogeHne npasuna koHpuaeHumansHocTn. OgHako BONPOC 3TOT He criedyeT
06x0anTb, HE0H6X0AMMO NPEAnPUHATL BCE YCUNMA AN NONyYeHUs NoAPOBHOro 1 TOYHOro
OMMUCaHNsA CNyYMBLLUEroCs, YTO NO3BOMMUT NPMBMEYL NPECTYMHUKA K OTBETCTBEHHOCTW.



4.40 BOnbLWMHCTBO IHOAEN Ha BOMPOC O 3HAa4YEeHMM TepMMHaA "CeKkcyarbHOe Hacunmne" oTBeTHT,
YTO 3TO (PakTUYecKoe usHacunosaHue nnu cogomms. CrnegoBaTenb AOMMKEH YYUTbIBATb, YTO
CrnoBecHble ockopbreHus, pasgesaHune, owynbiBaHWe U OMOraTenbCTBO, YKYCbl, MOXOTNNBLIE U
YHWXKatoLme OeNCTBUS, Yaapbl UK SNeKTPOLLIOK B 06nacTb reHUTanunin 4acTo He
BOCMPUHMMAIOTCA NOCTPaAaBLUMM KaK OTHOCALLMECS K CEKCYyarnbHOMY Hacunuio. Tem He MeHee
BCe 3TV AENCTBUS HapyLLalT UHTUMHOCTb JIMYHOCTU N JOMXHbI paccMaTpuBaTbLCH Kak cocTaBHas
YacTb ceKkcyanbHOro Hacunuda. CnpaBeanveo u o6paTHoOe — Takme AeNCTBUS 4acTo
COMNpoBOXAAT PU3MYECKOe N3HACUTOBaHNE U COOOMMIO U MOTYT CIYXXMTb CBOEro poaa
"ynukamu", cBUOETENBbCTBYIOLWMMMN O TOM, YTO M3HACWUIOBaHe OEACTBUTENbHO NMENO MeCTO.
OueHb 4acTo epTBbl CEKCyarnbHOro HacunMs He XOTAT HUYEro rOBOPUTL Ha 3Ty TEMY UK
noHavany Aaxe NpocTo OTPULUAT cam (PaKT Takoro Hacunus. 3a4acTyio TONbKO BO BpeMs
BTOPOrO MUK TPETbEro KOHTaKTa, U NWLb NP YCROBUMW, YTO NPeAbIAYLLNA KOHTaKT Bbin
AOCTaTOYHO COMepeXmnBatoLMM U YYTKUM MO OTHOLLEHWUIO K IMYHOCTW NOoTepneBsLlero, NocneaHun
HauYMHaEeT Koe-4TO pacckasblBaTb. [103TOMy NpK Takux goNpocax crneaoBaTterb AOMKEH
NPOSIBNSATL OCOOLIV TaKT U TEPNEHME.

4.41 Bo Bcex criyyqasix npegnoraraemoro cekcyanbHOro Hacunmnst UHTUMHbBIA OCMOTP OOSKEH
NPOBOANUTLCH TOSLKO C MOMHOMO cornacus npeanonaraemMon XepTBbl Y TONbKO AOMKHbLIM
o6pa3om kBannuULMpoBaHHbIM MEANLIMHCKMM NepCcoHanoMm, npeanoyTUTesnbHO TOro e nona,
YTO 1 NOTEPNEBLUNNA.

[lonpoc geTten n HecoBepLUEHHONETHNUX

442 Z[CTI/I caMU MOI'yT IOABEPraTbCs NbITKaM, b0 uX MOI'yT 3aCTaBUThb Ha6J’IIOI[aTI> 3a IbITKaMU IPYTUX, B
YaCTHOCTH pOZ[I/ITGJ'IGﬁ WU OJIM3KUX POACTBECHHUKOB. I[J'[SI pe6eHKa 3TO MOXKET UMETHL OCOOEHHO TSIKENBIE
TpaBMaTUYCCKHUE IMMOCIEACTBUSA, [IOITOMY HGOGXOI[I/IMO NPUHATH CIICIUAJIBHBIE MEPHI, YTOOBI HE JOIyCTHUTDH HOBTOpHOfI
TpaBMBbI BO BpeMs ponpoca. Jlonpoc neTel B 3HaUUTEIbHON CTENEHH OTJIMYAETCS OT A0IPOCA B3POCIBIX, U UMEHHO
TaKUM OTIMYHBIM 00pa30M OH U JOJDKEH MPOBOAUTHCA. J{ompanMBaromuii 10KeH UMETh HEKOTOPBIN OMBIT paboThI C
JIETBMH H IPOUTH OTIPEeNICHHBIN Kypc 00yUYeHHS 10 JONpPOoCy AeTeil — B MPOTUBHOM CIIydae pe3yaIbTaThl MOTYT
IpuHECTH OOJIbIIE Bpeaa, YeM OXKuaaeMas OT Hero moiis3a. JJonpoc pebeHka Beerna ciaeayeT MPOBOIUTE B
MPpUCYTCTBUHU POAUTEIIA, POACTBCHHHUKA UJIN OIICKYHA. Ocob0e BHUMaHKE CJIIEAYCT yACIATh HEPCUCBLIM CUI'HAJIaM.
Croco0HOCTE Z[eTefI BbIpa3UTh ce0s1 CII0BaMM 3aBHCHT OT MX BO3pacTa 1 CTCIICHU Pa3sBUTHSA, a UX TOBEACHUEC MOKET
0oJIbIIIe CKa3aTh O TOM, 4YTO IIPOU301LI0, YEM CJIOBA. ,HCTI/I 0co0eHHO YYBCTBUTECJIbHBI K HE)KHOCTHU U JIACKE, HA HUX HE
CJIEAYET NaBUTh BO BPEMs 10IIpoOcCa. HeMe}lHeHHO T10CJIE OKOHYAaHUA J0IIpoca peGeHKy JOJIDKHa OBLITH OKa3aHa
MOAJICPIKKA.

[onpoc nogospeBaemMbix

4.43 BOnbLWMHCTBO OBLLMX NOMOXEHU NMPOBEAEHNST AONPOCca NPUMEHUMO U K 4OMNPOCYy
noao3peBaeMblX YH4aCTHUKOB MNbITOK KU NITOXOro 06pa|.|.|,eva. |_|pI/IHI/IMaF| BO BHMMaHUe, 410
y4aCTHUKM npenonaraemMoro npecrtynreHna ckopee BCero aBndarTCA rocyaapCTtBeHHbIMA
cnyxawmmmn, KotTopble 3a4acTtyto camun o6nanar0T 3Ha4YnUTEINbHbIM OMNbITOM O6LIJ,eHI/IF| C CUCTEMOMN
YronoBHOro NpaBocyamsi, HeobxoAuMO yaenuTb 0coboe BHUMaHUE NNaHUpOBaHMIO U
CTPYKTypupoBaHuto ByayLiero 4onpoca, a Takke TeM Bonpocam, KoTopble OyayT nocTaBneHbI
nepeg nogo3peBaemMbIM UM Nogo3peBaeMbIMU. Hagnexalee paccnegoBaHve JOMKHO
BKITHOYaTb AONPOCHI HE TONBKO TEX, KTO HEMOCPEACTBEHHO NOAO3PEBAETCS B MIOXOM 06paLLeHnu,
HO 1 BCEX HaXOASLLUMNXCS HA OTBETCTBEHHbIX MOCTaXx B y4YpeXaeHuUu, rae cogepxarncs nog
CTpakew NoTepneBLUMIA, KTO 3Han O rOTOBSILLEMCS MPECTYNIEHUN N HE NMPUHSAN Mep K ero
NpeaoTBPALLEHMNIO UMK HE COOBLLUN O HEM.

4.44 [onpocbl OOMKHbI MPOBOAUTLCSA COBEPLUEHHO HE3ABUCUMO, BECNPUCTPACTHO U
I'IpOdJeCCI/IOHaJ'IbHO. Cne,u,yeT TakKkKe umeTb B BnAy, 4TO I'IO,IJ,HHTbIVI BOMPOC MOXET UMEeTb CUITbHYIO
OMOUMOHalbHYHK OKpacKy, 1 4YTO nonasLline noa paccrnegoBaHme crniyxalime MoryT Bbl3biBaTb
3HaUUTEmNbHYIO CUMMNAaTUIO CO CTOPOHBI Konner. Heobxogumo paspaboTtaTe COOTBETCTBYIOLMNE
npoleaypbl, NO3BONSALLNE pewnTb NPobnemsl gemMapLuen, 61arococTostHUSA, KOHGITMKTOB
WHTEPECOB, KOH(PNNKTOB NOANBHOCTM M NPOYMX PaKTOpPOB, KOTOPbIE MOMYT OKasaTb BO34eNCTBUe
Ha paccnegoBaHve.

4.45 Topo3peBaeMbix BCerga cnegyeT gonpawuvBaTtb NOOOUHOYKE, UM He criedyeT paspeluaTb
CoBeLLaTbCs B NepepbiBax Mexay gonpocamu. B crniyyae HeobxoanmocTu nx cnegyeTt BpEMEHHO
OTCTPaHUTb OT UCMOJTHEHMS 0BSI3aHHOCTEN C Lienbio NpegoTBpaLLeHNst TanHOro CroBopa Mexay



cnyxawummn. Heobxogmmo Takke no3aboTuTbca 0 cobniogeHnn npae NOTEHUManbHbIX
noao3peBsaemMbiX U O TOM, YTOOBbI noJyly4eHHble Y HUX NOoKa3aHunA He OKa3annucb HegonyCTtTuMbiMU B
KayecTBe [JoKa3aTenbCTB.

BbisiBrieHve gpyrux cengerernen

4.46 Cswugetenu, KOTopble BUOENN 3a4epXXaHHOro A0 UIN HENMOCPEACTBEHHO BO BPEMS apecTa,
CKOpee BCero CMoryT onMcaTb ero oma3nyeckoe CoCTosgHME nepes apectom, ob6CcToAaTenbCTBa,
npvBedLune K apecTty, Cnocob, C MOMOLLBI KOTOPOro NPOBOAMIIOCE 3adepKaHne, a Takke
ngeHTMdnuMpoBaTh NpeacTaBuTenen opraHoB NPaBonopsaka, KOTopble MPOBOAMIIMN
3agepxaHue.

4.47 [pyrve 3aknoYeHHble, KOTopble He ObiNy HenocpeaCTBEHHbIMI CBUAETENSAMM
npegnonaraembix NbiTOK, MOryT NpeAoCTaBMTb MHPOPMALMIO O TOM, KOraa 3agepkaHHbln 6bin
BbI3BaH Ha JOMpPOC, OnucaTb ero COCTOSHME Kak Ao, Tak 1 Nocne Jonpoca, Unm cooblnTb o ToMm,
YTO 3afepKaHHbIN bonbLle He BepHyIcsa B kamepy. OHM MOryT cooBLWNTbL O 3BYKaX, KOTOpbIE
cnbllWanu, Takux Kak NMPoOH3UTENbHbIE KPUKX U TPOMKME rofioca, NMMbo o KpoBaBbIx NATHAX UNn
OpyAusIX MbITOK, KOTOPbIE OHU MOrNK BUAETb. OHM MOryT 3HaTb O HOBbIX TEMNECHbIX
NnoBpeXaeHusIX, KoTopble ObINn 3aMeTHbI N0 NPUBLITUN 3a4epPXKaHHOTO, UITN O CTapbIX
NoBpPEXOEHMUSAX, COCTOSIHUE KOTOPbIX YXYALUNIIOCE BO BPEMS cofepXaHus nog ctpaxen. OHu
MOTyT OKa3aTbCH CMOCOOHBIMW NPEAOCTABUTL KOHKPETHYHO MHGOPMAaLMIO O NpeAnofnaraemMmom
NpecTynneHnn, Hanpumep, UMeHa, MeCTO, BpEMS UNn AaTbl.

4.48 OHun MOryT Tarke COOOLWUTbL O MPUMEHEHUN MBITOK K HUM CaMUM UMW K UHBIM SiMuam,
CBMAETENSAMU KOTOPbIX OHU SABNANNCH, YTO MO3BOSIUT YCTAHOBUTbL CaM (pakT MPUMEHEHMUS MNbITOK B
AaHHOM 3aBefeHUN UMK BbISIBUTb KOHKPETHOrO NOSIMLENCKOro NN COTPYAHUKA TIOPbMbI, KOTOPbIN
paHee NpyvHMMan yyactve B MbiTKax Unun nnoxom obpatleHun.

4.49 TpaxpaHcKuin nepcoHan, apyrne nonuuenckme, COTpYAHMKU NONULENCKOro y4acTka unu
MecCTa coepXaHus nog CTpaxen MOrnv BUAETb UMK ChbIlaTh 3alepXXaHHOro Ha pasnuyHbIX
aTanax ero HaxoxaeHus nof ctpaxen. OHM MOrNKU BUAETb UNU ChbILWATh, Kak NPUMEHANNCH
NbITKA MW MHOE Nloxoe obpalleHne, OHM MOMMU CribilaTh UX 06CyXXaeHne Opyrumu
COTPYOHUKAMM UMK 3aKMOYEHHbIMKU. X MOrnn NONpoCcuTb NPUBECTU B NOPSAOK NOMELLEHNE, rae
NPUMEHSANNCH MNbITKW, UK y4acTBOBaTb B COKPLITUM CNEAOB UX MPUMEHEHMS.

4.50 B Tex cny4yasix, korga nvuoMm, npeabaBnsowmum xanoby, He siBrsieTcs caM NocTpagasBLUm,
NOCKOSbKY OH yMep, "ncyes" nnun Bce eLle CoaepXnTcsa nog CTpaxen, NpeanoXuTbs BO3MOXHbIX
CBMAETENEen UM NpegocTaBnTb NOME3HY0 MHOPMaLIMIO MOXET ero 6rvmxannin poacTBEHHMK,
coceau unu YneHbl MecTHoro coobuyecTsa.

Bonpochbl 3awmthl cBugetenemn

4.51 Csugetensm obBnHEHMs, 0COBEHHO TeM, KOTOPbIX MOrYT Bbl3BaTb AN A4a4M MOKa3aHUM BO
Bpems cyaebHoro pasbupartenbcTBa, Takasd nepcnekTnBa MOXeT NpedcTaBnsaTbCa BeCcbMa
CTpeccoBou u ycTpalatowlen. CBmaeTeny 4acto NoOABEPraroTCs LWaHTaxy, CNOBECHbIM Yrpo3am
n/vnun ou3nYecKoMy HacunmIo Co CTOPOHbI TEX, KTO MbITAETCA OTFOBOPUTL MX OT Aadyu nokasaHun
B cyae. B oTBeT Ha 3T yrpo3bl 6binun padpaboTaHbl pa3nuyHbie POopMbl 3aLnThI CBUAETENEN.

B camom npocTteiwem criydae caugetenen o6BUHEHNS MOXET CONPOBOXAaTb B CYA YerloBekK,
rOTOBbIA HAXOAUTLCHA C HUMM B TO BPEMSI, MOKa OHWM OXMOAI0T BbI30BA ANS Aa4u NOoKasaHui,
MOCKOJbKY 3a4acTylo 3TOT Nepunof okasbiBaeTcs Ans caugetenen Hambonee Hanps>KeHHbIM.

B uucno gpyrmx obblvHbIX (hopM 3almUThl CBUOETENEN BXOLAT:

*+ coBeTbl N0 coBMNOAeHMI0 NYHON Be3onacHOCTY;

+ chmsnueckme mepbl obecneyeHnsa 6e3onacHoCTM B JOME CBUAETENS, Takne Kak yCTaHOBKa
CUrHanusauum, 3aMKoB 1nn 3aCOBOB;

* CMeHa MecTa XUTenbCcTBa unun paboTol;

* MNOMHOE M3MEHEeHMe NMYHOCTU U CMEHa MecCTa MPOXMUBaHNS;

* 3awmTa cBMAeTens OT nonagaHus B CUTyaumto, Koraa npoTUB HEero MoryT ObiTb BbIABUHYTHI
NOXHble "KOHTPOOBUHEHNS";

* dm3nyeckas sawmuTa nyTem BbiAeNeHUs NUYHbIX TeNoXpaHuTenen.

4.52 Nwmes B B1AY BbllecKasaHHOE N AEWCTBYSA B paMKax CBOMX MOSTHOMOYUIA, NPOKYPOPLI 1
CyObM OOIMKHBI 06CYANTL CO CBUOETENSAMU BO3MOXHbIE (POPMbI UX 3awwmTbl. CnegyeT, ogHako,



NPOSBNSATb OCTOPOXHOCTb, YTOOLI Takne 4eNCTBUS He Bblnn HEBEPHO UCTONKOBaHbI Kak
nobyxgarowme cemgeTens K gaye nokasaHvi. [na npegoxpaHeHnst oT Takoro HEBEPHOro
NOHMMaHWNSE HEOBXOANMO BECTU TOYHYIO U CKPYMYne3Hyto (OUHAHCOBYIO OTYETHOCTb, BCE
NPUHATBIE MNONUUMEN peLLeHNs CneayeT perMcTpupoBaTth, MOryT NOHaAobUTLCA Takke
noAanucaHHble CTOpoHaMu 4OroBopbI.

4.53 3awmTa cBMaeTenen UrpaeT peLlaroLyto porb 40 U BO BpeMs cyaa Haj, NiogbMu,
nofo3peBaemMbiMU B MPUMEHEHMWU MbITOK U MHbIX 3anpeLleHHbIX BUAOB NI0X0ro obpalleHus.
Mpupoga 3TMX NPecTynneHnn TakoBa, YTO NOKa3aHWs NOTeprneBLUNX U cBUAeTenen MoryT
oKasaTbCs pellarowmmmn Ansa ycnexa cygebHoro npecnegosaHuns. OgHako noTepnesLune u
cBuaeTenu ckopee Bcero byayT cTanknBaTbCA C onpedeneHHbIM 4aBneHem B Nomnb3y oTkasa oT
Aayun nokasaHum B CyAe — YaCTUYHO B CBS3WN C OKa3aHHbIM Ha HUX BANSHWEM MPecTynneHns
Takoro pofa 1 YacTUYHO B pe3ynbTaTe BO3MOXHbIX Yrpo3 v 3anyrmsaHus. O6BMHEHHbIE B
NPUMEHEHMM MNbITOK 3a4acTyl0 OKa3bIBaKOTCH rOCy4apCTBEHHBIMU CIYXXaLLUMMU Ui
npeacTaBUTENsAMU OpraHoB NpaBonopsiaka - 3TOT YakT MOXET NPUBECTUN K TOMY, YTO
notepnesLune 1 cemageTeny ByayT YyBCTBOBaTb cebs 0cob0 ysa3BMMbIMU B CriyYae gayu
nokasaHun B cyge.

4.54 B HeKoTOpbIX Cryvasx CBUAETENN UMK NOTEPNEBLLME MOTYT COAEPXaTbCA NOA CTpaxXen 3a
COBepLUEHHbIE UMW NPECTYNIEHNS B TEYEHNE BCEro Nepnoaa NoaroToBKU N NpoBeaeHns
cyaebHoro pa3bvpartensCcTBa, Ha KOTOPOM OHW BbICTYMNAalT B KayecTBe cBugeTenen. 31o genaet
nX 0COBEHHO YA3BMMbIMUW A5 YTPO3 M NI0X0ro 06paLleHuns ¢ uenbio NPUHyaAUTb K OTKasy OT Aaun
nokasaHun. B Tex cnyyasx, koraa 3aknioyeHHble NoABepratoTca puUCKy, UX criedyeT nepeBecTy B
MHOE MeCTO COAepXaHus NoA CTpaKen U NPUHATL cneunanbHble Mepbl A4ns obecnedeHns nx
Be3onacHocTU. B MHbIX criyyasx noTepnesLlune unv ceugeTeny MoryT MMeTb NpexHue CyanmocTu
1 NO3TOMY OKa3aTbCsi UCKMIOYEHHBIMU U3 OnpedeneHHbIX TUMOB NPorpaMM OXpaHbl CBUAETENeNn.
OdeHb BaxHO, YTOOLI TakMM cBuaeTensMm Bbina obecneveHa ageksaTHas 3awWwmTa - B TakUX
obcTodATenbLCTBaxX crneayeT npegycMoTpeTb cneunanbHble Mepbl MO X OXpaHe.

4.55 Bce 3Ty Mepbl 3alUMTbI MOTYT HaYaTb NMPUMEHATLCS Yepe3 HEKOTOpPOe BpeMs nocre
MCXOQHOrO MHUMAEHTA UMW 3aBepLUEHNS paccneaoBaHns, MHOrAa BO3HMKalT 1 6onee
AnvTenbHble 3aepKKkM. Takaa cMTyaums MOXeT OKa3aTbCsl 0COOEHHO HEPBUPYHOLLEN Ans
cBugeTenen o6snHeHnsa. Ceugetenen cnegyeT MHOPMUPOBaTL O X04e NPOABWMXEHWS Aena, B
no6oe Bpems OHW JOSKHbI UMETb BO3MOXHOCTb BCTPEUM C YIEHOM CreACTBEHHON Bpurapl.
Ecnun kakoi-nnbo ceugeTenb BblpaxaeT 03ab04YeHHOCTb CBOEN NMYHOWM 6e30NacHOCTbIO Unu
€Cnu OH noABepraeTcs yrpo3aM 1 3anyrmBaHuio, TO criedyeT NPUHATL COOTBETCTBYOLME Mepbl
ONs ero 3awmTbl U ANs NPUBAEYEeHNS BUHOBHOTO B OKa3aHUM A4aBMneHNs K OTBETCTBEHHOCTY.

4.56 B Tex cny4asx, Korga B pesynbTarte MnbITOK UK NoxXoro obpalleHns HacTynuna cMepTb
noTepnesLLEro, a B kKa4ecTBe CBUAeTenen ckopee Bcero 6yayT Bbi3BaHbl bnvkanune
POACTBEHHWKN UMK YNeHbl CEMbW, HEOBXOAMMO YYeCTb AOMONHUTENbHbIE NEPEXNBaHNS U
3MOLMOHanNbHY0 TpaBMy, KOTOPbIE OHW ByayT UCMLITbIBaTb Kak BO Bpems cyaebHoro
pa3bupaTenbCcTBa, Tak 1 No ero okoHYyaHun. Ocoboe BHUMaHWe crneayeT yaenutb Hanbonee
YSI3BMMbIM CBUAETENAM, TaKUM Kak HECOBEpLUEHHONETHNE, 1 cneumdunyecknm npobnemam, ¢
KOTOPbIMU OHW MOTYT CTONKHYTLCHA NPW NOCELLEHUN cyaa C LUenbio avn CBUAETENbCKUX
nokasaHun. B Tex cnyyasx, koraa umeeTcs COOTBETCTBYIOLLEee obopyaoBaHue, NnonyyeHne
CBMAETENbCKMX NOKa3aHMM No BUAeoKaHany MoXeT NpedoTBpaTUTb HEHYXXHble CTpadaHus
ceugeTens-pebeHka, obecneymBas Npyu 3TOM HaunyyLwyo o6CTaHOBKY ONSA NOMYYEHUS CBA3HbIX U
MOMHbIX NOKa3aHWM 1 He HapyLlas npasa 06BMHAEMOro Ha cnpaBeAnuBbIi Cyd. HekoTopbiM
cBMaeTensam MoxeT noHagobuTbesa cneumanbHas NOMOLLL NPY NOAroTOBKE MX K iBKE B CyA ANs
[ayn nokasaHun, YTO CBA3AHO C UX pacomn, NOMOM, CEeKCyanbHOW OpueHTaumen, HaumoHasibHON
NPUHaANEXHOCTBLIO, NONNUTUYECKUMUN NN PENUTMO3HBIMK YBexaeHnsaMu, nMMbo ¢ nx coumanbHbIM,
KyNbTYPHBIM UM STHUYECKUM MPOUCXOXKOEHNEM.

4.57 [Oaxe ecnu xanoby Ha NpMMEHeHne NbITOK UIn Nrnoxoe obpalleHre oT3bIBaloT BO BpeMS
paccnenoBaHus Unu cynebHoro npecnefoBaHust, TO 3TO HE A0KHO aBTOMaTUYECKN NMPUBOANTL K
npekpaLieHuio gena. B HekoTopbIx criydasx Ha MOTeprneBLUNX Un cBuaeTenen MoxeT ObiTb
oKasaHo JaBrneHune, NMbo UM MOryT yrpoxaTb, 3acTaBnsas 0TO3BaTb CBOW nokasaHus. OgHako,
Kak 1 B Criy4ae MHbIX NPEeCTYNIIeHn, HUYTO He NPenaTCTBYeT NPOOOIKEHNI0 PacCMOTPeHNs Aena
Ha OCHOBE MHbIX MMEILLMXCSA A0Ka3aTenbCTB.



B. npomus 2-Ha Buxe3sekapa u Opyaux, BepxoBHbini cya, LWpwn JlaHka, 24 aBrycTa
2002 r., SC App. No. 186/2001 (Lpwn JlaHka)

B., 27-neTHAa TaMunbCkas eHwmHa 13 KanTbl, oTka3anacb BCTyNUTb B Opak no croBopy
nocre Toro, Kak y3Hana, 4Yto ee OyayLmi Myx yKe XXeHaT u umeet aByx geten. OHa 6exana
rnocne Toro, kak U3 ero ycT npo3Bsy4ara yrposa ucrnosnb3oBaTb CBOE BNUSHUE AN ee apecTa
nonvumen B Ka4yecTBe NOAO3pPEBaAEMON TEPPOPUCTKU-CamMOybuiiLbl N3 opraHmsaumm Turpbl
Tamun-unama. 21 noHa 2000 r. oHa 6bina apectoBaHa B TpMHKOManu rpynnon NofMUEncKmX B
rpaxxgaHckon ogexae. Ee 6pat Takke Obin apecTtoBaH, 06a ObINM AOCTaBNEHbI B NONULENCKNI
y4yacTok Herom6o.

Mexay 21 n 26 noHs B. HeogHokpaTHO noaBepranack NbiTkaM B 3TOM NOSIMLENCKOM
yyacTke. OHa nogepranack u3brneHusm, ee rornosa Obinia NOKpbITa MELLKOM, COAEpXKaLlum
MOPOLLOK KpacHoro nepua u 6eH3nH, B KOTOPOM OHa 3agbixanack. Ee pasgesanv v nogeelunsanm
3a 3anscTbs, NOCMe Yero BHOBb M3buBanu. 3aTem ee npwkanu K CTOMy U U3HacuUoBanu, Yto
NpYBENO K BHYTPEHHMM NOBPeXAeHMaM Bnaranuwia. B pesynbrate 9Tux nbiTOK OHa cornacunach
noanucaTb NokasaHusl, KOTOpble He MPOoYra U He MOrfa NOHATb, MOCKOMNbKY OHW BbINM HanncaHbI
Ha s3blke cuHxanu. 26 noHsa ee nepesenv B OTaen paccrnefoBaHus TEPPOPUCTUHECKNX akLUA B
Konombo, rge npogepxanu go 20 ceHtabpsa 2000 r. Tam oHa nogsepranacb HEOOHOKPATHbIM
Hanagkam n ockopbneHuam, n Gbina NpUHYXXaeHa HanMcaTb NPOANKTOBAHHBLIE €M HAa TaMUIbCKOM
A3bIKE NOKa3aHus, B KOTOPbIX MPU3HaBanachk, YTO SIBMSIETCA YNeHOM opraHusauum Turpbl Tamun-
unama. 21 uons 2000 r. oHa npeacTana nepeq cyaoMm maructparta Konombo, rae nonbitanach
pacckasaTb Cyay O TOM, KaK C Heto obpallanvcb, 0QHaKo CONpPOBOXAABLUUIA ee MONULEeNCKUA 13
OTtpena paccnegoBaHus TEPPOPUCTMHECKUX aKLMI HE NO3BONMI 3Toro caenatb. 21 ceHTAGPSA
2000 r. oHa NOBTOPHO NpeAcTana nepeg cyaoM, CO CTPOrMMM UHCTPYKLUUAMW — HE MbITaTbCs
pasroBapuBaTb C MarucTpaTtoM, nocre yero Obina Bo3BpalleHa B TIopbMy. 23 OKTS0ps ee
afBokaT nogan 3asiBneHme o HeobxoanMoCTV NpoBeAeHNS MeQNUMHCKOro obcrnenoBaHus, nocne
Yero oHa npoBerfa Tpu AHSA B rocygapcTBeHHon 6onbHuue Parambl. B TiopbMe no gpotorpacmm B
raseTe oHa Oono3Hana OfHOro 13 Tex, KTO ee nbiTan. 4 HosbpsA 6bINo NPoOBEAEHO HE3AaBMCMMOE
mMeguunHckoe obcnegosaHue B.

OTBeTYMKN, KOTOPbIE ObINKU NOMMLENCKMMU, BO3paxanu, 4To xanoba He 6bina nogaHa B
TedyeHue mecsua ¢ gaTbl M0 NepBOro NOSABAEHUS B cyAe, NMBO NepBoro KOHTakTa ¢ agBoKaToM,
kak Toro Tpedyet KoHctuTyums Wpwu JlaHkn. B. nogana koTpaddpuaesuT, B KOTOPOM ykasana, 4to
ee npefocTeperny ot nogaym xanobbl U YTO ee Nepeoe CcBMAAHWE C afBOKaTOM COCTOSINOCH B
NPUCYTCTBUK YeTbipex nonuuencknx. OHa 3asBuna, YTO HaXOASCh NoA CTpaXKen He Morna
)KanoBaTbCs U3 ONaceHUs penpeccuii u YTo He nofyyana Konuu 3aknyeHns cygebHo-
MeauumHckoro akcnepta Ao 12 mapta 2001 r., nocne Yyero B Te4eHne cemu gHern nogana
Xanooy.

HecmoTps Ha TO, YTO MEOULMHCKOE 3aKkNioYeHne B JaHHOM criyyae He 6bino peluarowmm,
Cyn OTMETUI HECKOJSbKO MPOTUBOPEYNI B MOKa3aHUSX Pa3nNmnyHbiX OTBETYMKOB, a Takxke ykasan,
4YTO NepBoe MeauLmMHCcKoe obcregoBaHmne Obino NpoBeaeHo, koraa B. Bce elle Haxogunace nog
cTpaxen B nonuumn. Bropoe meanumHckoe obcnegosaHme, NpoBegeHHOe Nocne ee
ocBObOXaEeHMS, 6bIno 6onee TwaTenbHBIM N BbIABUIO Kak TeNeCHbIE NOBPEXAEHUS, TaK U
NCUXMYECKYIO TpPaBMy, COBMECTUMbIE C €€ YTBePXAeHNEM O NpuMeHeHumn nbiTok. Cya
nocTtaHoBu, YTo B. noaBepranach NbiTkam U NPUCYAMN Camyto BbICOKYHO 32 BCE BpeMs
paccMoTpeHus Takux Aen komneHcaumo. Cyabs Takke Hanpasun reHepansHOMY NpoKypopy
yKasaHue "paccMoTpeTb BOMPOC O MPUHATUN Mep NPOTUB OTBETYMKOB U BCEX MHbIX KL,
OTBETCTBEHHBIX 32 MPMMEHEHME MbITOK K UCTLY, 6a3npysicb Ha 3akoHe Ne 22 oT 1994 . un
KoHBEHLMM NPOTUB NBITOK M OPYTNX XKECTOKUX, 6ecyenoBeyHbIX NN YHDKAKLLMX JOCTOUHCTBO
BMOOB OOpalleHnsa nnm HakasaHust".
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YronoBHoe npecnegoBsaHne nogo3peBaemMblX B IPUMEHEHUN MbITOK U

obecneyeHne BO3MeLWEeHNA nNoTepnesLLnM

5.1 B HacTosLen rmase pacCMOTPEHbl BOMPOCHI, CBA3aHHbIE C YrONOBHLIM NpecnegoBaHneM
1L, BUHOBHbIX B MPUMEHEHMU MbITOK U MHbIX BUAOB NIOX0ro obpatleHust. 3geck xe
pPasbsCHAETCS, KOro MOXHO NpU3HaTh BUHOBHbLIM B COBEpPLLEHWUM NPECTYMIEHMI Takoro poaa,
a TaKKe NpMBOAUTCS OMMCaHWE HEKOTOPLIX NPoLEeccyarnbHbIX Mep Mo OCYLLECTBIEHUIO
YronoBHOro npecnegoBaHus. B gaHHOM rmaBe pacCcMOTpeHbI Takke BOMPOChl aMHUCTUM U
YHMBEpPCarnbHON PUCONKLUN, NOOYEPKHYTA BaXKHOCTb NPEAOCTaBIEHUS XepTBaM
BO3MOXXHOCTW NMOMYYUTb KOMMEHCALMIO 38 NEPEHECEHHbIE NbITKA U UHbIE BUAbI MIIOXOr0
obpalleHus.

5.2 OcHoBHas 3agava rocygapcTBa 3akntovaeTcsi B o6ecnevyeHnmn NCnosIHEHNs YrofiloBHOMO
3akoHogartenbcTBa. Ponb cyaen n npokypopoB B obecneveHnn cobnogeHns Hopm
YrONOBHOTO MpaBa pasfnuyHa B pa3HbiX CUCTEMAaX YrofoBHOMO NponsBoacTsa. [biTkn n gpyrue
BMAbI NNIOX0Oro o6palleHus 3anpeLleHbl 3aKkoHO4aTeNbCTBOM BOMbLUMHCTBA CTpaH Mupa. B
Tex CTpaHax, rae nbiTKU He KpUMMHANU3NPOBaHbl, 0ObIYHO MMEKDTCH APYrne HOpMbI, B
COOTBETCTBMU C KOTOPbIMU HAPYLUUTENN, OTBETCTBEHHbIE 3a NMPUMEHEHUE NbITOK N APYTNX
BMAOB NSI0X0ro obpalleHnsi, MoryT 6biTb MPUBIIEYEHbBI K YTONOBHOW OTBETCTBEHHOCTH,
HanpvmMep, - HOPMbl O NPECTYNMNEeHNAX NPOTMB NMMYHOCTU. B Tex cnyyasx, korga Takue
AENCTBUS COBepLUalOT NpeacTaBuTeNy OpraHoB rocy4apCTBEHHON BnacTy unv npasonopsiaka,
ux cryxebHoe nonoxeHue criegyeT paccMaTpuBaTh Kak oTaryarolwee 06CToaTeNbCTBO,
MOCKOJTbKY Takoe JOJMKHOCTHOE MNULIO HapyLLaeT CBOW NpodeccMoHanbHbI JONT — CAYXUTb
rpakgaHam CBOW CTpaHbl U 3almLLaTh UX.

MbITKa KaK yrorioBHoe npectynrieHne

5.3 KoHBeHuUnst OOH npoTuB NbITOK rnacurT:
Kaxdoe eocydapcmeo-ydacmHuk obecrieyugaem, 4mobbl 8Ce akmhbl bIMOK
paccmampusarnucb 8 COOMEeMcmeuU ¢ e20 y20/108HbIM 3aKoHoOamesibcmeom. To xe
OMHOCUMCH K orbimKe nodsepaHyms rbimke u K eldcmausim ritoboeo nuya,
npedcmasnsouum cobol coydacmue unu yyacmue 8 ribimke. Kaxdoe aocydapcmeo-
y4YacmHUK ycmaHaesiugaem cooOmeemcmeywue Haka3aHusi 3a makue rnpecmyrnieHusi ¢
y4emom ux msixkozo xapakmepa.'’’

54 Hukakme nckniountensHble 06CTOATENLCTBA HE MOTYT CNYXWUTb ONpaBAaHWEM MbITOK,
nprikas BbILLECTOSALLEro HavanbHUKa UnNn npeacraBuTens rocya4apCTBEHHOM BNACTU Takxke He
MOXET CMy>X1Tb onpasaaHuem nbiTok.'’® Kommutetr OOH no npasam 4yerioBeka KoHCTaTupyer,

177

CraTtbs 4, KoHBeHuust OOH npoTUB MNbITOK 1 APYTNX KECTOKUX, 6ECUYENOBEYHbBIX NN YHKAIOLLUX JOCTOUHCTBO BUAOB
o6g)au.leva N Haka3aHus, 1984 r.

17 .

Tam xe, CtaTbsi 2. TOT NpMHLMN BbIn Takxke BKNtoYeH B yctaB HiopHBeprckoro u Tokuickoro TpubyHanos 1946 r. n
BrocneacTeumn noateepxaeH MeHepanbHon Accambneenn OOH. OH coaepXuTcs Takke B yCTaBax MexayHapoaHbIX
YronoBHbIX TpnbyHanos no PyaHae un ObiBluen KOrocnaeum u, ¢ HEKOTOPbIMY BUAOU3MEHEHUSIMU, B CTATyTE
MexayHapoaHoro yronioBHoro cyaa.



5.5

y10: "[O0CcyAapcTBa-y4aCTHWUKN, NPEACTaBNsAs CBOW AOKNaabl, 4OMKHbLI coobLaTh O
NMOMOXEHNSX CBOEro YroroBHOMO MpaBsa, 3anpeLlarLLmx NbiTKN 1 xxecTokoe, becuenoBeyHoe
W yHWXatoLlee JOCTOMHCTBO obpalleHne nnv HakasaHue, 1 ykasbliBaTb, Kakue Mepbl
Haka3aHus MPUMEHSIIOTCA 3a COBepLUEHUe Taknx AeUCTBUA ounLmanbHbIMU U UHBIMU
nvuamMu, BbICTyNawLWUMU OT UMEHW rocyapcTBa, a Tak e YyacTHbIMU nuuamu. Jluua,
HapyLatoLme ctatbio 7 B hopme noacTpekaTenscTBa K COBEPLUEHMIO 3arnpeLLeHHbIX
AENCTBUIA, N OTAauM NpuKasaHusa 06 NX COBEPLUEHUN, UINN NPOSIBIIEHMS TEPMUMOCTM K UX
COBEPLLEHMIO, NN COBCTBEHHO COBEPLUEHNSI Taknx AeNCTBUW, OOMKHbI HECTM
OTBeTCTBEHHOCTb. CnegoBaTtenbHo, nvua, OTKa3aBLUMECS BbINOMHATL NPMKasbl, HE AOMKHbI
noABepraTbCs HaKa3aHU UM kakoMy-nnbo npecnegosaHuto”.'”

Me>xamepukaHckasi KOHBEHLIMSA NO NPEAOTBPALLEHUIO NbITOK U HAaKa3aHve 3a ux
npumeHeHve rnacuT: "Kaxgoe rocyaapcTBo-yvacTHUK obecneymnBaeT, YTOObl BCe aKTbl MbITKA
1 NONbITKM UX COBEPLUEHWS pacCMaTpMBanucCh Kak NpecTynneHms B COOTBETCTBMU C ero
YronoBHbLIM NPaBOM; 3a Takue NPecTynHble akTbl OHO AOIMKHO NPeayCMOTpeTb CypoBble
HaKa3aHus, y4MTbIBaKOLLUE UX TSXKKUM xapaKTep'”BO. OT1a KoHBeHUUS Takke KOHCTaTUpyeT, 4YTo
"noboe rocygapcTBEHHOE UM MyHULMNANbHOE NULo, NMbo cryxaluuii, BbICTyNaoLWwuii B
3TOM KayecTBe, UMEBLLUMIA BO3MOXXHOCTb NPEeAoTBPaTUTb akT MbITKU U HE CAENaBLUniA 3TOro,
Takke byaeT cuMTaTbCsl BUHOBHbLIM B COBEPLLEHWUM TaKoro npectynnexus. Jinuo,
NoACTpeKkaeMoe rocy4apCTBEHHbIM UM MyHULMAANbHBIM SIMLIOM UK CAYXaLLMM, UK NO ero
npuKasy unm npu ero NonycTUTENbLCTBE NPUMEHSIOLLEe NbITKY, HENOCPeACTBEHHO
y4acTBYIOLLEE B TaKVX aKTax Uik SBNIOLIEECS COy4aCTHNKOM UX COBEPLIEHNS, Taloke
ABMAETCH YrONOBHLIM NPECTYMHUKOM" ™~ .

BuHOBHOCTL B NMPUMEeHeHN NbITOK U MHbIX BUOOB NJ1oxoro o6pau.|,eva
5.6 Korpa rocyapcCrtBoO nmlaeT YenoBeKka cBobobl, OHO 6epeT Ha cebst 0653aHHOCTb

3ab60TnUTbCA 00 9TOM YenoBeke, obecrnevnBas ero 6e3onacHoOCTb U BnarococTosiHMe. ATo
HaknagbiBaeT 0693aTenbCTBO Ha BCEX TEX, KTO NULLIAET Yenoseka cBobombl 1 B YbeM
BEOEHUM HAaXOAUTCS 3aKmoueHHbIn. "% Bo Bcex cryyasix npyMeHeHus NMbITOK U ApYriX BUOOB
MoxXoro obpaLleHnsi MPOKypop AOIHKEH PACCMOTPETb BO3MOXHOCTb NMpeabsaBleHs!
0BBUHEHNIN BCEM TEM, KTO HE BbINOSHUI 3TOro o6s3aTenscTBa.

5.7 B1HOBHBIM MOXeET SBAATLCS N0OON, KTO 3aHMMAaeT OTBETCTBEHHOE NOMOXKEHNE B TOM

YUpEXOAeHUU, rae HaxoauTcsa Nnuuo, NUEHHOE CBOOOAbI, KTO 3HaN Unu AOMKeH Obin 3HaTb O
TOM, YTO NMPUMEHSINNCH NbITKA UK ApYyrMe BUuabl NIoXoro obpalleHus, n He npegoTspaTus
3TW aKTbl U HE COOBLLUMM O HUX. DTO MOTYT ObITb HAYanbHUKN MNOMULIEACKMUX YHACTKOB U UX
3aMecTuTenu, camu nonuuenckne, Bpadm n Apyrom MeauUmnHCKUA nepcoHar, a Takke uHble
COTPYOHMKM M NepcoHan B MecTax coaepXaHus nof ctpaxen. Tyaa Takke cnefyeT BKIOUYNTb
NPOKYPOPOB U Cyaen nnn Apyrux nuL, OTBETCTBEHHbLIX 3a NpoBeaeHNe UHCNEKLMIA MeCT
3aKII0YEHMS!, €CIU OHU HAMEPEHHO UTHOPUPOBAaNM UM HE NPUHUMAnNU BO BHUMaHue dakTbl
NPYMEHEHNS MbITOK U APYTMX BUOOB NI0XOro obpalleHnsi B TEX MeCTax, KOTOpble OHM
WHCMNEKTUPOBANM, UM UTHOPUPOBANV BUAMMbIE criebl NbITOK y 3a4epXKaHHbIX.

5.8 [ns Toro, 4Tobbl JOKa3aTb BUHY, MPOKYpopy noTpebyeTcs nokasaTb, YTO OOBMHAEMbIV

COBEPLUMIT UINU MNbITaNCs COBEPLUUTL NMPECTYNIIEHNe CaMOCTOSITENBHO UM COBMECTHO C
APYTM NIULOM, NGO C MOMOLLBIO APYrOro NLa; OTAaN NPecTynHbI Npukas Unv nogctpekarn
K MPECTYNIIEHNIO UMW NOMbITKE €r0 COBEPLUEHNST; HENOCPEACTBEHHO NMOMOrasn U Kakum-To
APYrMM cnocoGoM COAEeNCTBOBAN COBEPLUEHWIO MPECTYNNEHUSI UMK MOMbITKE ero CBepPLUEHNS;
Nto6bIM MHBIM NyTEM BHEC BKMaj B COBEPLUEHUE WUINN NOMbITKY COBEPLUEHUS NPECTYNNEHNS.
OTO MOXET OTHOCUTLCS K OTAENBbHOMY KLY, HENOCPEACTBEHHO NPUHMMABLLEMY y4acTue B
MbITKax UMM NNoxom obpalleHmu, NMbo kakuM-To 06pa3oM cnocoB6CTBOBABLLEMY COBEPLLEHUIO
NPecCTynneHusi, Unu oTaaBLIEMY NPUKa3 O NMPUMEHEHUMN MbITKN. DTO OTHOCUTCS U K TEM
cryyasiM, Korga pykoBoAuTeNb UMW N0, Hecylllee agMUHUCTPaTUBHYH OTBETCTBEHHOCTb, He

1

Komuntet OOH no npaBam yenoseka, O6wne kommeHTapum 20, nap. 13.
CraTbsl 6, MexxamepukaHckasi KOHBEHLUSI NO NPEeAOTBPALLEHMIO MbITOK U HaKa3aHuio 3a ux npumeHexve, 1985 r.
Tam xe, CtaTtbs 3.

82 Komutet OOH no npasam yenoseka, O6wue kommeHTapum 21, Ctatbs 10 (Copok YyeTBepTOoe 3acefaHue, 1992 r.),

COOopHMK 06LLMX KOMMEHTapUEB, NMPUHATLIN OpraHM3aunsmmn B pamkax [loroBopa o npasax Yenoseka, [lok. OOH
HRNGEN\1\Rev.1 at 33 (1994 r.), nap. 3.



3anpeTuno cBonMM NoAYNHEHHbIM NPUMEHATL MbITKNU, nnbo korga 3TO NMLO 3HANO WK, B
COOTBETCTBMU C CyLleCTBOBaBLLUMMU B TO BpeMsA obcToaTenbcTBaMm, OOMKHO ObINIO 3HATL, YTO
NMPUMEHAKTCA NbITKU Unn apyrne snabl Nyoxoro O6paLLLeHVIH, HO He npeanpuHAno
HeobXxoaMMbIX U pa3yMHbIX Mep, YTOObI 3anpeTuTb nx unn nepenatb Aefio B KOMNETEeHTHbIe
OpraHbl And paccrnenoBaHuna U oCyLecTBrieHNA yroroBHOIo npecnenoBaHuA.

5.9 HepoHeceHune o NpecCTynHbIX aKkTax, AaXxe B TOM Clly4ae, eClih KOHKpEeTHOe JTMLO NpAMO
MInn KOCBEHHO He OTBeYaeT 3a COBepLUEeHHbIe NpecTyniieHna, 00ObIYHO TaKXke cunTaeTcs
YronioBHbIM MpecTyniieHnem, XoTd N MeHee TAXKOro Xxapakrepa.

BbisiBneHue BUHOBHbIX U UX yronoBHoe npecnepgosaHue

5.10  Jlvuam, n3obnmyeHHbIM B COBEPLLUEHUN NPECTYNMNeHns, 06bIYHO NpeabsBnseTcs
06BMHEHNE. DTO MOXET OKa3aTbCs 3aTPYAHUTENbHbLIM B OTHOLLEHWUM aKTOB MbITKA UMW APYInX
BMAOB NSI0XOro o6palleHnsi, Tak Kak OTBETCTBEHHbIE 3@ 3TU MPECTYNHbIE aKTbl MOryT
CKpbIBaTb CBOK MIMYHOCTb OT XepTBbl, a Takke nonaraTecs NMbo Ha "CTeHy MonyaHusa" co
CTOPOHbI CBOUX Konner, Nnbo Ha ux akTMBHOE y4yacTue B CO34aHWM NIOXHOW Bepcun
npoucxoaumsLuero. [laxxe B TOM Criydae, ecrniv XepTBa OnosHaeT NPeCcTyNHUKOB, OHU MOTYT
npnberHyTb K 3awMTHOMY MexaHu3my Tuna "noyemMy TBOEMy CIIOBY MOXHO AOBEpPSTb Gonblue,
4YyeM MoeMmy", MO3TOMY Ans AoKasaTenbCTBa BUHbI OOHOIMO TaKOro OMNO3HaHWS He[OCTaTOYHO.

5.11 Ecnn oduumansHoe nuuo 6bino naeHTMdnLnMpoBaHo No MMeHn, omusndeckomn
XapakTepuctuke, Nnbo No CepunHOMy U MHAMBUAYanNbHOMY CryXebHoMy Homepy, TO
NosIBNsSeTCA BO3MOXHOCTb 06paTUThCA K Cry>kebHbIM fokyMmeHTaM. Ecnu xxepTtBa
Haxogmnack NoA apecToM B ouumansHOM TIOPEMHOM 3aBefeHun, TO AOKYMEHTbI JOIKHbI
cogepxatb MHOPMALMIO OTHOCUTENBHO NKL, OTBETCTBEHHbLIX 3a apecT, U 0 nuuax,
BXOAMBLUMX B KOHTAKT C XXePTBOW B Yka3aHHbI nepuog. pyrue AoKyMeHTbl, UMeloLLMecs B
NONMLENCKOM y4YacTKe, TaKkKe MOryT coaepaTb HyXXHYyt0 MHdopmauuio. K Hum moryT
OTHOCUTbLCH XypHar 3anuncen, CrMcKy OeXYPCTB, YKa3biBaloLLMe KTO U3 NoNuLenckmx obin Ha
AEXYypCTBE B KOHKPETHOM Y4acTKe, XypHan 3anvcu TerieoHHbIX NePEeroBopoB U
paamocoobLLEeHNI, B KOTOPOM PerncTpupyroTcs Bce TenedOoHHbIE U PaANOKOHTaKTbl Ha
KOHKPETHOM yyacTke, OTYETbI O MPECTYNNEHNAX U BNOKHOTBI C 3annCsAMK, B KOTOPbIX
pPerncTpupyoTca KOHKPETHbIE AeNCTBUS OTAENbHbLIX MOMULIENCKMX B TEYEHME BCeN CMEHbI UX
paboTbl. Ecnu BCs 9Ta AOKYMEHTauus BeAeTCs NPaBubHO U XPaHUTCS Haanexalumm
obpa3omM, To coaepxallytocs B Hel MHOpMaLMO MOXHO MCMNOMb30BaTh B KAYECTBE YUK,
KOTOpble MOTyT COCOBGCTBOBATL YCMNELIHOMY BbISIBNEHWIO NLA, 0GBUHAEMOrO B NPYMEHEHNN
NbITOK. OTa Xe MHPOPMaLMsi NTOMOXET NOATBEPAUTL UMW ONPOBEPTHYTb KOHKPETHOE
3asiBieHne o NPUMEHEHUN NbITOK.

5.12 B Tex cnyyasx, korga OTCyTCTBYIOT HE3aBMCUMbIE CBUAETENU, NPOKYPOPY MOXET
nokasaTbCs, 4YTO LUAHCOB Ha OCY>XAEHWe HeJOoCTaTO4HO YTOObI BO3OyaUTL YronoBHoe Aeno.
HekoTopble cuMTaloT, YTO ecnv Bce AoKa3aTenbCTBa CBOAATCS K MPOTMBOMONOXHbLIM
noKasaHusaM pasHbIX 1y, To TpebyemMbli CTaHAapT AOKa3aHHOCTU AN OCYXXAEeHWUs No
yronoBHoMmy aeny ("BbllLe pa3yMHOro COMHeHuUs, ‘intime conviction’ n T.4.) He MOXeT ObITb
AoCTUrHYT. NpeanonoxeHne 0 TOM, YTO COTPYAHMK OpraHoB npasonopsaka, OOBUHEHHbIN B
COBEPLUEHNN NPECTYNNEHUS NPU UCMONHEHNUN cnyebHbix 0653aHHOCTEN, MMeeT Borblue
LaHcoB BbITb onpaBAaHHbIM, YeM 0BbIYHbIM MPECTYMHUK, TakKe MOXeT CcnocobCcTBOBaThL
HeXenaHu Npokypopa Bo30yxxaaTe yronosHoe Aeno. OaHako Bce 3TU dhakTopbl Heobxoanmo
paccmaTpvBaTh B KOHTEKCTE 3alLMTbl MHTEPECOB 0OLLEeCTBa, KOTOPOEe 3aMHTEPECOBAHO B TOM,
4yTOObI ObULManbHble NMLA He 3110yNoTPEeOnANY CBOMM MOMOXEHNEM, U UMEHHO 3TO MOXET
CNyX1Tb OnpaBAaHueM npeabsBneHns 0OBUHEHMI Aaxe B TeX Crydasx, koraa nmeeTcs
Honee Bbicokasi, YeM 0ObIYHO, BEPOATHOCTb ONpaBAaHust nogo3pesaemoro. [pu Hanuuun
BECKMX [oKa3aTenbCTB TOro, YTO KTO-TO NOCTpadan oT Nnoxoro obpalleHns Bo Bpems
3aKII0YEHMSA 1 YTO KOHKPETHbIV HaasupaTenb Uiun rpynna HagavpaTternen npucyTCcTBOBanu Bo
BPEMS TaKoro nroxoro obpaLleHns, MOXHO NpeabsaBuTb MO0 06BMHEHME B FPYNNOBOM
npecTynneHun (nnoxoe obpatlleHne, NOACTPeKaTeNnbCTBO U MONYCTUTENLCTBO NIIOXOMY
obpaleHno), nMbo nHamMBuayanbHoe 06BMHEHNE B TOM, YTO AAHHOE fNLIO HE BbICTYNUIIO B
3alMTY 3aKIMHOYEHHOrO, O KOTOPOM OHO AOMKHO ObIno 3aboTuThCS.

5.13  Koraga HeT HUKaKmx COMHEHMIN B TOM, YTO yCTaHOBINEHHOE oduLmanbHoe nuuo
NPUMEHUNO Cuny, B pesynbTaTe Yero coaepXalnncs nod CTpaxen nonyynn TenecHsle
noBpexaeHus, Aeno MoXeT "NoBUCHYTL" (eCcnu NpeanonaraemMas XepTea He Haxogunach nog



KOHTPOMNEeM AaHHOro omumManbHOro nvua) Ao BbIICHEHWS BONPOCca O TOM, ObIfo nn
NPUMeEHeHNEe curbl 06s3aTenbHbIM, Pa3yMHbIM 1 copa3MepHbIM. 3aKOHbI, onpeaensioLwme
NMPUMEHEHNE CUIbl K 3aKMOYEHHBIM, B pa3HblX CTpaHax pasnuyHbl. OgHako 3anpeT Ha
NPYMEHEeHNE NbITOK ABMsieTCA abConTHBIM. H onacHbIN xapakTep 3akm4YeHHOro, HK
oTcyTCcTBME Mep 6e30nNacHOCTM B THOPEMHOM 3aBEAEHUN HE MOTYT CIY>XUTb ONpaBAaHMeEM
nbiTok."® B COOTBETCTBUM C MEX/AYHAPOAHBIMI CTAHAAPTAMM, CUMY MO OTHOLLEHMIO K
3aKIMOYEHHBIM MOXXHO NPUMEHSITb TOMbKO B CNy4asx KpanHen HeoOXoaAMMOCTH - AN
cobntogeHns 6esonacHOCTM 1 Nopsiaka B 3aBejeHnu, B criyvae nonbiTkv K 6erctay, npu
COMPOTMBIEHMM 3aKOHHOMY NMOPSAKY, NMMBO Npu yrpo3e nnuyHon 6esonacHocTu. B nobom
cny4dae cuny paspeluaeTcs NPUMeEHATb TOMNbKO Toraa, Koraa HeHacUbCTBEHHbIE MepbI
okasanuch HeadpdekTusHbIMU, "2
5.14  YronoeHoe 006BMHEHME NPeabABASETCH TAaKKe U TEM PYKOBOASALLMM NMLaM, KOTOpble
3Hanu, Mo co3HaTeNbHO UTHOPUPOBAM MHpOpPMaLMIO O TOM, YTO UX NOAYMHEHHbIE
COBepLUAtoT NPECTYNNEHNs], 3aKnovatoLmnecss B NPUMEHEHUN MbITOK U APYrMX BUAOB
Noxoro obpalleHnst, u He NPUHSNN pasyMHbIX Mep NPOTMB 3TUX aKTOB UM He coobLLmMnn o
Hux. Ecnn B kakom-nnbo ydpexaeHnn HabnogaeTcs npakTMka NPUMEHEHUS NMbITOK U ApYTrvuX
BMAOB Nroxoro obpalleHns nnbo cuctemaTnyeckas HeCnocobHOCTL NpefoTBPaTUTL TaKoro
poJa NpecTynHble akTbl U NPUBEYb NPECTYNHNKOB K OTBETCTBEHHOCTU, TO 3TO ABNSETCS
40Ka3aTenbCTBOM TOr0, YTO PYKOBOACTBO yUpEeXAEHWS akTUBHO MOTBOPCTBYET 3TON MPaKTUKeE.
5.15  [lpe3ymnums TOro, 4YTo TenecHble NOBPEXAEHWS, HAHECEHHbIE 3aKITIOYEHHOMY, SBUIUCH
pe3ynbTaToM MbITKM WU OPYTUMX BUAOB MIIOXOro obpalleHus, MoxeT ObiTb ONpoOBEpPrHyTa,
€Cnu cyLecTByeT npaBgonogobHoe anbTepHaTMBHOE 06bsACHEHME; B 3TOM Cryyae
PYyKOBOACTBO TIOPEMHOIO 3aBEAEHUS M NpegnonaraemMble NPeCTYNHUKM 06A3aHbI
ybeamTensHO NpogeMOHCTPMpPoBaTh, YTO BCe 06BMHEHNST HEOOOCHOBAaHHbI. YunTbiBas
CNOXXHOCTb foKa3aTenbCTBa NPUMEHEHUS NbITOK B YCINOBUSIX COAEPXKaHWS MOL CTPaXxewn,
cneayeT npuaaTh OnpeaeneHHbi BEC KOCBEHHLIM Aoka3aTenscteaM. Cyabu He JOIKHbI
3aBhbllLAaTb CTAaHA4APTbl AOKA3aHHOCTU 40 TaKoW CTENEeHW, YTO foKa3blBaHWE CTAaHOBUTCS
HepearnbHbIM. TO 0COOEHHO BaXHO, Korga peyb MaeT ob ucke o komneHcauum (CMoTpum
Huxke). K dbakTopam, KOTopble MOXXHO UCMOMb30BaTh B KAYECTBE KOCBEHHLIX JOKa3aTeNbCTB,
nomMorarLLmMx 060cHoBaTb 0OBMHEHME B MPUMEHEHUN MbITOK, OTHOCATCS CrnegyoLwmne
cuUTyauuu:
e  KOrga Nuuo CoAep’Kanochb B 3aTOYEHUM B HEOULIMANIBHOM UITN CEKPETHOM MeECTe;
e  KOrga NULO coaepkanochk B 3akntoyeHur 6e3 npaBa nepenncky n obLLeHns B Te4eHne
noboro nepmona BpeEMeEH!;
KOrfa nuuo coaeparnochb B TeYEHWE ONUTENbHOro nepmoaa B U3onsiuum nnm B
OLMHOYHOM 3aKIIOYEHNN;
e  KOrga He BeeTCs NpaBWibHOW perncTpauum B TIOPEMHbIX 3aBEAEHUSAX UMK B
PEerMcTpaumoHHbIX JOKYMEHTaxX MMEETCS MHOro pacxoXaeHun;
e  KOrga nuuo, nuweHHoe ceoboabl, He BbINO NOMTHOCTLI0 MPOMHAOPMUPOBAHO O CBOUX
npaBax B Hayane nepuoga CoAepXXaHus No CTpaXKew Unv nepeg onpocom;
e  KOrga nuuy, nuweHHomy cBoboabl, oTkasanu B 4OCTyMNe K agBokaTy cpasy nocne
3agepxaHus;
e  KOrga 3agep)kaHHOMY rpaxgaHuHy MHOCTPaHHOro rocygapcTea Obinio oTka3aHo B
[OCTYyMe K KOHCYyIy;
e  KOrga Nnuuo, N1eHHoe cBoboabl, He NPOLLO MEAUNLIMHCKOrO OCBUAETENBCTBOBAHNS
cpasy nocrne apecta 1 He nogsepranocb perynsapHo MeauuMHCKOMY OCMOTPY B
nocneayLLem;

183 CraTbsl 2 KoHBeHuun OOH npoTuB NbITOK U APYrnX XeCTOKMX, HeCHenoBEeYHbIX UMM YHUXKAIOLLIMX JOCTOMHCTBO BUAOB
obpalueHusi n HakasaHus. CM. Takke oT4eTbl KomuTeTa npotus nbiTok, Mymambo npomus Llgetiyapuu (13/1993) GAOR,
49-e 3aceganve, JononHeHne Ne 44 (1994 r.); Xax npomue KaHadbi (15/1994), GAOR, 50-e 3aceganue, JJononHeHue Ne
44 (1995 r.); MpnaHdusi npomue Benukobpumaruu, ECIMNY cepusa A 25, (1978 r.); Yaxan npomus BenukobpumaHuu,
ECIMY, PewweHune ot 15 Hosibpst 1996 r.; Tomacu npomus ®paxyuu, ECMY cepust A, Ne 241-A

$1993 r.); CenmyHu npomus ®paHyuu, ECIMY PewweHune ot 28 uona 1999 r.

MwuHumanbHble cTaHgapTHblE NpaBuna 06paLIJ,eHMF| C 3aKntoveHHbIMY, Mpasuno 54; OcHoBHblE npuHUUNGI

NPUMEHEeHNA CUIbl N OTHECTPEJTIbHOIo OPYXna OAOJDKHOCTHbIMU NLaMn No noaaepXxaHuto npasonopsaaka, |-|pVIHL|,VII'IbI 4, 5
no.



Korga HeoCTaTOYHO MOJSTHO 3aNONHANUCL MEAULMHCKNE AOKYMEHTbI, UMK UX BENW He

OOMKHbIM 0bpa3om, NMbBo MX HeE3aKOHHO MCNpaBNAny unu danscnduunpoBanu;

e  KOrAa CneAacTBEHHblE OpraHbl Mosyyanu NokasaHus 3a4epXXaHHOro B OTCYTCTBUM
agBokaTa;

e  KOrAa Mony4veHHble NnokasaHusa HenpaBuibHO 3anUCbiBanmnCh 1 3anncb NPOM3BoaMnach
He B MOMEHT J0Mpoca;

e  KOrga nokasaHusi C Te4eHMEM BPEMEHU HE3AKOHHO U3MEHSIOTCS;

e  KOrAa 3agepxaHHOMY 3aBA3blBalOT rnasa, HabpacbiBaloT Ha rofoBY KantoLLOH,
BCTaBMSAOT B POT KNAM, 04EBaOT Hapy4YHWKN UK NogBepraioT APYrMM BUAam
hV3NYECKOro OrpaHNYeHnst, NMLWAtoT ero cCo6CTBEHHON oaexabl 6e3 BeCKoro Ha To
OCHOBaHUS B TeYeHWe BCero nepuoga nuwexuns ceobopel;

e  Korga bona fide npaBosalLMTHLIM OpraHn3aumnam, NoceTMTensam 1 SKcrnepTam sanpeLarT

UNy OTKNadblBalOT HA HEONPEAENEeHHbIN CPOK NOCELLEeHNE MECT 3aKMoYeHNs, NMMbo YNHAT

UM pasnuyHble NPensaTcTBuMS.

P npomuse ®patiep, Hukonb, Jlopu EWCA Crim 825, Otgen YronoBHOro anennsiuMoHHOro cyaa,
KoponeBckuit cyq, BTopHuk 19 mapta 2002 r. (BenukoGputaHus)

15 mapTta 1998 r. 3aknoyeHHbIn TIopbMbl YopMBYA-Ckpabc, HaxoamBLUMINCS B 3TOT
MOMEHT B U30nsTope, NoABeprcs 3roCTHOMY HanaZeHuIo Tpex Hagaupartenen.

3akntoYeHHbIN, B JaHHOM Cryvyae noTepneBLwnii, Bbin HanpaeeH B U3oNsTop Ans
nun4yHoro obbicka. CHavana ero ygapunum no nuuy, 3atem rpy6o cxsatunm 3a ek, pyku 1 Horu,
BbITALLUNN U3 KaMepbl B LEHTP TIOPEMHOro Koprnyca n 6pocunu Ha non. [Baxabl Hag3upatenm
npUHUManNuCb ero n3dbueaTtb, NOKa OH Nexan Ha nosy, U NPOAOoIKanM 370 A0 TeX Nop, NOKa OH He
Hayan uctekatb KpoOBbHO, MOCHE YEro ero nepeHecnn odpaTHO B kaMmepy 1 rpy0o LUBLIPHYIK O
cTeHy. Bnocnegcteum Hagaupatenu ccpabpukoBany UKTUBHYHO MCTOPUIO C kanobamu Ha
3aKIMOYEHHOTO M OH ObIN MOMELLEH B OAMHOYHYHO KaMmepy. B pesynbTate aTux o6CTOSATENBCTB OH
noTepsin BO3MOXHOCTb MOMY4YUTb CMAr4eHue npurosopa. Heckonbko Apyrnx 3aknioYeHHbIX B 3TO
Xe BpeMsi Takke Xanosanucb Ha nnoxoe obpalleHve; 3To NPUBESOo K ToMy, 4To 27
Haa3vpaTensMm Obinu npeabaBneHbl 00BUHEHUS B CBA3M ¢ 13 oTAenbHbIMM xanobamm Ha nrnoxoe
obpalLeHne 1 Hacunmne, 4acTb N3 KOTOPbIX MO CTEMEHN XECTOKOCTM MOXKHO ObINO NPUPaBHATL K
NbITKaM.

14 ceHTa6pa 2001 r. cya npusHan BUHOBHLIMU TPeX HaaaupaTenen u NpuroBopun nx K
TIOPEMHOMY 3aKMOYEHUIO CPOKOM OT TPEX C MOSIOBMHON A0 YeThblpex neT. ANennsaunoHHbIN cya,
OTKITOHMB anennsaumnio, NoOCTaHOBMI, YTO B Aene UMETCA "KOHKPETHbIE OTArollaroLime
0o6cToATENBLCTBA", K KOTOPBIM OTHOCUTCS U CEPLE3HbIV XapaKTep Hacunus, 1 ToT akT, 4YTo 3TO
OblN HE €OUHWYHBIN CrlyYar Hacuus Co CTOPOHbI Haf3upaTernen B OTHOLLEHUN 3aKITIOYEHHbIX
OaHHOW TiopbMbl. Cya Takke OTMEeTUI, YTO: "3akroyeHHbIe UMEIOT NPaBo Ha 3akoHoAAaTeNbHYHO
3alUMTY OT HanageHus TIPeMHbIX crnyxawmux. ObLecTBO AOMKHO obecneyunTb, YTOObl NnepcoHan
TIOPEMHbIX 3aBe4EeHUA JOCTONHO MCMOSHSAN CBOW TSXKENble U OTBETCTBEHHbIE 06A3aHHOCTY.
Kpome Toro, anennsiHTbl He UCMOMb30Bann NMMEBLLYIOCH Y HUX Ha paHHeM 3Tane fena
BO3MOXHOCTb B3Tb Ha Cebsi OTBETCTBEHHOCTb 3a COOQEAHHOE, OHW MbITanMcb (OUKTUBHBIMU
0BBVMHEHNSMMW U ANCUMMIIMHAPHBIMX MepaMm cnacTn COBCTBEHHOE MONoXeHne".

0O65s3aHHOCTb OCYLLECTBNATbL YrofloBHOE npecrneaoBaHue
5.16  CtaTba 5 KoHBEHUMM NPOTUB NbITOK 005s3bIBAET Kaxkaoe patudulmnpoBaslLlee ee
rocygapcTso "NMpuUHUMaTh Takne Mepbl, KOTOpPbIE MOTYT OKa3aTbCc HEOOXoaUMbIMK ANS
YCTaHOBMEHUSA €r0 IOPUCAMKLNM B OTHOLLEHUM NPECTYMNEHNA, YKa3aHHbIX B cTaTbe 4, B
crneaylowmx criyyasix:
a) Korga NpecTynieHns COBEPLLEHbI Ha MO0 TeppUTOpUM, HaXoAsLWEeNCcsa nog ero
OPUCAMKLMEN, NN Ha BOPTY MOPCKOro NN BO3AYLLHOMO CyAHa, 3aperncTpupoBaHHOrMo B
AaHHOM rocyfapcTBe;
b) korga npegnonaraembiii NPECTYNHUK SBASETCH rpaXaaHMHOM AAaHHOIO rocyaapcTBa;
C) Korga xepTBa ABMNSAETCS rpaXKgaHWHOM LaHHOro rocygapcTea M eCnu JaHHoe
rocyfapcTBO CYUTaET 3TO LieriecoobpasHbiM”.
5.17. [aHHas cTaTbsa Takke 00A3bIBAET Kaxgoe "rocyaapCTBO-y4aCTHUK aHaNnormMyHbIM
06pa3oM NpMHMMaTb TakMe Mephbl, KOTOpble MOryT 0Ka3aTbCsl HEOOXOAMMbIMU, YTOOI
YCTaHOBMWTb CBOIO HOPUCAMKLMIO B OTHOLLEHWUM TaKuX NPECTYMNEHN B Criyyasix, Korga



npegnonaraembli NPECTYMHUK HAaXoauTcsa Ha nobon TeppuTOpUN NOA ero rpucankumen”, n
OHO He BblJaeT ero ApyroMmy rocyaapctay. 3To 0653aTenbCTBO HE 3aBUCUT OT MecTa
COBepLUEHWS NPECTYNNeHus, rpaxxgaHcTBa NoTepnesLUero Unm nuua, NPeanonoXUTENbLHO
coseplumBLiero npectynnexHve. CtaTtea 7 KoHBeHUUN npegycmatpusaeT yTo, "llocygapcTeo-
YYaCTHUK, HA TEPPUTOPUN KOTOPOrO, HaXOAsALLENCs Nof Ux lpucamnkumnen, 0GHapy>xeHo nuuo,
nogo3peBaemoe B COBepLUEHMN MOBOro 13 NpecTynneHun, ykasaHHbIX B CTaTbe 4, B cryyasix,
NpeayCcMOTPEHHBIX B CTaTbe 5, eCnn OHO He BblAaeT NpecTynHuKa, nepegaeT gaHHoe N1uo
CBOVIM KOMMNETEHTHbIM BracTaM Ans cyaebHoro npecnefosaHusa”. B cooTBeTCTBUM C
KoHBeHUMeN NpoTMB NbITOK 00683aTeNbCTBO "MpecriegoBaTh N BbigaTh" pacnpocTpaHaeTcs
Ha TeppuTopMM, HaxoasaLMecs Noa pPUCcaKLMen rocygapcraa-yvyacTHuka, Kyaa Bxogdar
TeppuTOpUn, Hag KOTOPbLIMK 3TO FOCYAAPCTBO OCYLLECTBASET 3PEKTUBHBIN KOHTPOrb.
MexxamepukaHckas KOHBEHLMSA N0 NPeAOTBPALLEHNIO NbITOK U HAKa3aHWIO 3a UX NPUMEHeHne
Takke 005a3bIBaET KaXkgoe rocy4apCTBO-y4acTHMKA CyanTb Unv BbldaBaTth N,
0BHapyXeHHbIX "Ha BXOASLLEN B €ro OPUCAMKLNIO TEPPUTOPUM " BHE 3aBUCUMOCTU OT MecTa
COBEPLUEHNS MPECTYNNeHNs, rpaXAaHCTBa XepTBbl 1 rpaxAaHCTBa npeanonaraemoro
npecTynHuka". 8

5.18  Yetblpe XKeHeBckme KoHBEHLMM aHanormyHbIM 06pa3om TpebyroT NpuMeHeHus

YHMBEpPCarnbHOM IPUCONKLUN B CryHae Cepbe3HOoro HapyLueHnst KoHeeHumn. KoHBeHUmn
npegycMaTpuBaloT HEO6X0AMMOCTb PO3biCKa fnL, OGBUHEHHbBIX B COBEPLLEHWN UMK OTAAYe
npuKasa 0 COBEPLUEHNN CePbE3HbIX HApPYLLEHWUIA KOHBEHUMIA (MbITKa U Apyrue BUAbI
GecyenoBeyHoro obpatleHus), Mo B HEMCNOMHEHNM CBOMX 00S3aHHOCTEN Mo
NpeaoTBPAaLLEHMIO Takux HapyLweHuin. CornacHo XXeHeBCKNM KOHBEHLUMSIM 0653aTenNbCTBO
"pasbIickaTb U CyauTb" HEe MMEeEeT rpaHuL.

5.19 TocypapcTea, He paTudumumpoBasLlune 3T KoHBEHUMN, B TOM criyvae, ecnv nuuo,

KOTOpOE MPeAnonoXuTernsHO COBEPLIMIO NPECTYNmeHne B Buae npuMeHeHus! NbiToK,
0BHapYXXeHO Ha TeppUTOPUM JaHHOrO rocyaapcTea, MOryT UCMONb30BaTh YHUBEPCATbHYHO
HOPUCOMKLIMIO OMUPAsACh Ha MOMOXeHUs BCeoBLLEero Unm obbIYHOro MeXayHapoaHoro npasa,
No3BonALIME NPUMEHSITL YHUBEPCaNbHYIO IOPUCAMKLMIO K Aenam o nbiTkax. Cyabu n
NPOKYPOPbI UrPakoT UCKIOYMTENBHO BaXHY0 porb, obecrneynsas BbinonHeHWe 06593aTenbCTB
Mo YronoBHOMY NpecnefoBaHuWio NNLL, NOA03peBaeMblX B MPUMEHEHUM MbITOK UMN UHbIX
COMYTCTBYIOLUMX MPECTYNNEHUSIX.

CnpaBegnumBoe cyaebHoe pasbupaTtenbcTBo
5.20 CyabKu 1 NpoKypopbl OMKHLI 06ecneyunTb, YTobbI Ccya Hag nuuamm, 06BMHAEMbIMU B

NPUMEHEHWM MbITOK M COBEPLLEHUM COMYTCTBYHOLLMX NPECTYNNEHUIA, Bbin cnpaBeanvBbIM U
COOTBETCTBOBAS HALMOHANBHOMY U MEXAYyHapoAHOMY Npasy, ¥ YTOGbI MPU 3TOM NOMHOCTLHO
cobnoganuce NpaBa Noao03peBaeMbIX U UHTEPECHI MOTEPNEBLLUX U UX ceMel. Ha Bcex
aTanax yronoBHOro CyZornpov3BOACTBa NOA03pEBAEMbIE U OBBUHAEMbIE AOMKHbLI UMETH
npaBo Ha PUANYECKYHO MOMOLLb MO UX CO6CTBEHHOMY BblGOPY. HaumnoHanbHble cyapl
[OJDKHBI TaKKe 3almLaTe NOTEPNEBLUNX, CBMAETENEN U X CEMbU, B TOM YACHE U NyTEM
obecneyeHust ux 6esonacHoOCTW. Takune 3alnTHbIE Mepbl HE JOMMKHbI CTaBUTb MO COMHEHUE
npaBo NOAO3pEeBaeMbIX Ha CpaBeanvBbIvA Cy4, B TOM YMCIE U Ha NePEKPECTHbIN A0MNpocC
ceuaeTenen. OgHako Npy NpeaocTaBNeHMN Takoro NpasBa Hernb3s A0MYCTUTb HUKaKoro
3anyrMBaHvs UM HaHeCeHWs NOBTOPHON TPaBMbI NpegnonaraemMbelM XepTeam Unm
CBUAETENSM.

5.21 B Tex cnyyasx, korga npaBocyane ocyLecTBASeTCH B COOTBETCTBUN C yHUBEPCarbHON

HOPUCONKLMEN, MOXET OKa3aTbCs HeobXoaNMbIM OpraHM3oBaTb LOCTaBKY CBUAETENEN U3
OPYron cTpaHbl, Nnbo opraHn3oBaTth, ECIIN 3TO BO3MOXHO, TENEMOCT, YTO NMO3BOSMMUT
cBugeTensam gaTb nokasaHusi. B Heobxognmbix crniydasix crnegyet npeocTaBUTb NOMOLLb
nepeBoaYMKa.

MMMyHVITeT, aAMHUCTUN N CPOKN OaBHOCTU YroJIOBHOIO npecnegoBaHus
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5.22  Bnactu cTpaHbl 06513aHbl, B pamMmKax CBOEW IOPUCONKLNM, BbINOMHATL TpeboBaHNs
MeXOyHapOA4HOro npasa B YacTu paccrneoBaHus, nepeadv B pyku NpaBocyaus U HakasaHus
NAL, COBEPLUUBLLMX aKTbl MPUMEHEHUS NbITKN. HUKTO HE MOXeT npeTeHaoBaThb Ha
ocBoboXaeHNe OT OTBETCTBEHHOCTM B CUIY CBOEro CNY>KeBHOro nonoxeHns. AMHUCTAM U
Apyrue aHanornyHble Mepbl, 0CBOOOXAatoLLme OT cyaa M HakasaHusl 1L, COBEPLUMBLUNX
Cepbes3HOe HapyLLEHNe OCHOBHbIX NpaB Yenoseka nyTem NpuMeHeHUs MbIToK, HECOBMECTUMBI
¢ obs3aTenbcTBaMM rocyaapcrea, NpegyCMOTPeHHbIMY MeXayHapOoaHbIMM JOroBOpamMm no
npaBam 4YenoBeka, cpeamn KOTopbiX MMeeTcsa 0683aTenbCTBO paccrnenoBartb, CyauTb U
HakasbIBaTb NL, BUHOBHbIX B rpyOOM HapyLLeHUM Npas YyerioBeka.

5.23  CraTyT MexayHapoaHOro yrofoBHOIO Cyfa YCTaHaBMUBAET, YTO "Cy OTHOCUTCS KO BCEM
nnuam He3aBMCUMO OT 3aHMMAaeMOW AOSMKHOCTUN paBHbIM 0bpa3om, 6e3 BCAKMX pasnuuniny. B
YaCTHOCTU, B COOTBETCTBMU C 3TUM CTaTyTOM JOMKHOCTHOE NOMNoXeHue nvua, byab To rnaea
rocyaapcTsa unv npaBuUTENbCTBa, YreH NpaBUTENbCTBA NN NapnamMeHTa, BbIGOPHbIN
npeacTaBuUTeNb UMW roCy4apCTBEHHBIN CRyXalumi, He 0cBob0OXaaeT 3TO NMLO OT YrONOBHOM
OTBETCTBEHHOCTW HU camo Mo cebe, HU B CUIy 3aHUMaEMON AOIDKHOCTU, U HE CIYXUT
OCHOBaHUEM AJ151 yMEHbLLEHUS! Ha3Ha4YEHHOTO NPUrOBOPOM Cpoka. > MMMYHUTET 1
creunanbsHble npoueaypHble npasuna, KOTopble MOryT pacnpoCTPaHATLCS Ha Nnuo,
3aHMMaloLWero ouumanbHyo JOMMKHOCTb, B COOTBETCTBMU C HALMOHASBbHLIM UITN
MeXAyHapO4HbIM 3aKOHOA4ATENbCTBOM, HE MPENsTCTBYIOT CyAy OCYLLECTBNATb CBOIO
IOPUCOMKLMIO B OTHOLLEHWM 3Toro nuua'®’ . CTaTyT Aanee onpeaernsieT, YTo Ha "B OTHOLLEHUM
NPecTynneHn, Ha KOTOpbIE PACMPOCTPAHSETCS 0PUCAMKLMS Cyna, He ycTaHaBnmBaeTcs
HMKaKOro cpoka gaBHocTn". ™ X0oTa BTOPOM MNPOTOKON K YyeTblipeM YKeHeBCkMM KOHBEHLNAM
npegnaraeT rocygapcrsam npefocTaBnATb "MakCUMarnbHO LWMPOKYIO aMHUCTUIO" fvuam,
NPVHUMABLUMM y4acTue B BOEHHbIX KOH(IIMKTaX NOCrne OKOHYaHus NOCNeaHux, He cnegyet
nonaratb, YTO 3TO MOMOXEHME HanpaBneHo Ha obecneyeHne Ge3Haka3aHHOCTN OENCTBUN,
SBMSIOLMXCS| BOEHHBIMU NPECTYNNeHnsmMu.’

5.24  Komutet OOH no npaBam 4yenoBeka Takke oTMe4aeT, YTo "HekoTopble rocygapcTtea
00BABUNN aMHUCTUIO 38 MPUMEHEHMNE NbITOK. AMHUCTUSA OObIMHO HECOBMECTUMA C
00653aHHOCTbLIO rocyapcTBa paccrnenoBaTb TakvMe akTbl, rapaHTMpoBaTb CBOOOAY OT Takux
aKTOB B paMKax CBOEW lopucamKummn n obecneunsatb Ux NpegoTBpalleHne B byayLiem.
"ocypapcTBa He MOryT NULaTh rpaxaaH npaBa Ha apeKTMBHOE CPEACTBO 3aLUUThI,
BKIIOYAst KOMMEHCALMIO 1 MaKCUMATbHO BO3MOXHYIO peabunutaumio” . Komutet
KOHCTaTUpYeT, YTO Takue Buabl aMHUCTUM CMOCOBCTBYIOT CO34aHMI0 YCIOBUMA
6Ge3Hakas3aHHOCTM AN TeX, KTO HapyLLaeT npaBa YenoBeka, ¥ NogpbiBaloT BCE YCUNns,
HarnpaBfeHHbIe Ha BOCCTAHOBIEHME JOJMPKHOrO OTHOLLIEHUS K MpaBaM YenoBeka u
BEpPXOBEHCTBY 3akoHa.'®" BeHckast neknapauus BcemupHom koHdbepeHUmm no npasam
YyenoBeka Npu3biBaeT rocygapcTea "aHHynMpoBaTh 3aKOHbI, BeayLune kK 6e3HakazaHHOCTU
BWHOBHbIX B CEPbE3HbIX HAPYLLUEHUAX NpaB YenoBeka n 0693aHHbIX OTBEYaTb 3a Takue aKThl,
Kak NMpMMEeHeHMWeE MNbITOK, U HE OCTaBMATb TakMe HapylleHus 6e3Haka3aHHbIMWU, (POPMUPYS TEM
caMbIM OCHOBY /i11si BEPXOBEHCTBA 3akoHa".'®

5.25 MexamepukaHCKuin cy No npaBaM YerioBeka yCTaHOBUIT, YTO "HeJonyCcTUMO
MCMNOMb30BaTh NOMOXEHUS aMHUCTUW, 3aKOHbI O CPOKaX AABHOCTU YrONIOBHOIO
npecneaoBaHus, paBHO Kak U Mepbl, NpegHa3Ha4YeHHbIE A1 CHATUSA YrONTOBHON
OTBETCTBEHHOCTW, B KA4e€CTBE CPEACTB, MPENATCTBYOLMNX PACCNEA0BAHNIO N HAKa3aHWUIo
nvu, OTBETCTBEHHbIX 3a rpybble HapyLleHns npaB YernoBeka, Takne Kak noitka, cyq 6e3
yyYacTusi NPUCSDKHbIX, BHECYAebHbIe Ny NPOM3BOSbHbIE Ka3HW U MCHE3HOBEHWS, TO eCTb 3a

186 Cratbs 27(1), CTaTyT MexayHapogHOro yronoBHOro cyaa.

Tam xe, Ctatbst 27(2).
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KomunteT OOH no npaBam yenoseka, Obwue kommeHTapum 20, nap. 15.

BakntounteneHble 3amevaHns Komuteta OOH no npasam yenoseka: ApreHtuHa, 5 anpens 1995r., flok. OOH
CCPR/C/79/Add. 46; A/50/40, nap. 146.

BeHckasi oeknapauums o nporpamme AercTeun, BcemupHas koHdepeHLUmMs no npaBam yenoseka, BeHa 14-25 nioHsa
1993 r., Dok. OOHA/CONF.157/23, 12 nonsa 1993 r., nap. 60.



BCe, YTO 3anpeLLeHo N CYMTaeTCa HapyLLEeHMeM HEOTbEMIEMbIX Npas, NPM3HaBaembiX
MeXayHapoaHbIM npaBOM".193

5.26 Moatomy cyabl 0653aHbl, B paMkax CBOMX AUCKPELMOHHbLIX NOSTHOMOYNN,
BO34EPXUBATLCHA OT NPOBEAEHNS B XWN3Hb 3aKOHOB, KOTOPbIE NpOTMBOpEYaT
MeXayHapoaHblM 06s3aTenbCTBaM rocy4apcTsa U NPUBOAST K HApYLLEHMWIO NpaB YenoBeka,
3aWmLLaeMbIX MeXAyHapoaHbIM NPaBoM, OOBbABMATL TaKMe 3aKOHb! HAYTOXHBIMU 1 He
UMEILLMMMN CUTbI.

5.27  Komuccum no BbIACHEHWUIO UCTWHBI 3a4aCTyH0 UrpatoT BaXKHYHO pOrib B COCTaBIEHUM
3acnyxvBaroLLen JOBepUs XPOHMKM NPOLLMbIX COBLITUIA, OHM Aal0T NoTeprnesLlemMy
BO3MOXHOCTb pacckasaTb CBOK MCTOPUIO U MONYy4YMTb KOMMNeHcaumio. Ho aTn kommncenm He
3aMeHsI0T npasocyave B hopme MOSHOro 1 cnpaseanveoro cynebHoro pasbupartenscrea. B
Tex rocyaapcTBax, rae Takme KOMUCCUM CO3AaHbl, OHN AOIMKHbI CriefoBaTh onpeaeneHHbIM
npoueaypam, ycTtaHaBnNMBaTtb UCTUHY, MOMOraTb NOTEPNEBLLEMY MOSYYUTb KOMMNEHCALMIO U
BblpabaTbiBaTb pekoMeHaauum, HanpaeneHHble Ha NPeaoTBpaLLeHNe NOBTOPHbIX
npecTynneHnin. 3T KOMUCCUMKN A0IMKHbI paboTaTb COBMECTHO C CyaMu B Aene npyBrevYeHns
NPeCcTYMHUKOB K OTBETCTBEHHOCTU, @ HE UCMONb30BaTbLCA BMECTO Ccyaa.

Heno Ne 8686/2000 "CumoH, [Ixynuo, Jenb Keppo, noxuweHue demel 8 eo3pacme do 10 nem”,
3apeaucmpuposaHHoe 8 cyde Ne 7 HayuoHanbHo20 y20/108H020 cyda u 8 PedepanibHOM ucrpasumesibHOM
yupexdeHuu Ne 4,

6 mapma 2001 e. (ApeeHmuHa)

B mapTte 2001 r. denepanbHbii cyabst ApreHT1HbI NMOCTAaHOBWI CYMTATb
AHTUKOHCTUTYLMOHHBIM M NULLEHHBIM topuanyeckon curnbl OKOHYaTeNbHbIN 3aKOH [yHTO 1 3akoH
Hagnexalero NOBMHOBEHMS!, KOTOPbIE rapaHTUPOBanM MMMYHUTET OT NpecrnenoBaHus 3a
HapyLUeHWsI NpaB YenoBeKa B Nepmon NoSIHOMOYNIA BOEHHOIO NpaBUTENbCTBa. JTO
NOCTaHOBMEHME UMENO NpPsIMOe OTHOLLEHWE K YrOMNoOBHbIM NpecrnefoBaHnsiM B CBA3K C
"ncyesHoeeHneM" B 1978 r. XKose JInbepuo Mobneete Poa, ero xeHbl MepTpyanc MapThl
Xnasuuk 1 ux govepu. B Hoss6pe 2001 r. PegepanbHbivi anennsaumMoHHbIN Cya NOATBEPAWI 3TO
peLueHue.

Heno Ne 13,445/1999 "Bugena, Oxxopx Padaen n gpyrue, He3akoHHOe cogepkaHue nog
cTpaxewn", 3apernctpmpoBaHHoe B cyge Ne 14 HaumoHanbHOro yronioBHOro cyga v B
depepanbHoOM ncnpasuTenibHoM yupexaeHumn Ne 7, 20 nonsa 2001 r. (ApreHTuHa)

B ntoHe n nione 2001 r. peaepanbHbI Cyabsa Npusn Tpu cyaebHbIX pelleHns ¢
npeabsiBrieHnemM o6BnHeEHNA U TpeboBaHMEM apecTa HECKONbKUX BOEHHOCNYXalmnx ApreHTuHbI,
Yunun, Mapareas u Ypyraasi 3a ux yyactue B NpecTyrnHoOM 3aroBope, NoslyuynBLUMM KOOOBOE
Ha3BaHue "Onepauns KoHOop" N NPUBEALLEM K CUCTEMATUYECKOMY HAaCUNbCTBEHHOMY
ncyesHoBeHuo niogen. B ceoum pelueHveM cyaobs npeanucan Hayatb crnylwaHve gena no
CYLLIECTBY M NPOU3BECTM NPEBEHTMBHBIN apecT ObiBLEro npesnaeHTa Xopxe Padasna Bugeny.
Cypnpbsa Takke TpeboBan npeaBapuTeNbHOIO apecTa A0 Bblgady pacrnopsikeHus ob akcTpaguumm
ObiBwero npe3ungeHta Ynnm Ayrycto lNuHodveTa. B gekabpe 2001 r. oTAeNbHbIM peLLeHneM
cyabsa notpeboBan npegBapuTenbHOrO apecta 4O Bblgadn pacnopshkeHus 06 akcTpagnumm
ObiBwero npe3ngeHta bonneun Xetoro baHsepa Cyapesa.

HakasaHue

5.28 HakasaHwue 3a npecTynneHue, CBA3aHHOE C NPUMEHEHNEM NbITOK, onpeaensieTcs B
COOTBETCTBMM C BHYTPEHHUMM 3akoHamu rocypapctea. OgHako KoneHuust OOH npoTuBe NbIToK
npegycMaTpuBaeT, YTo "Kaxxgoe rocyapCTBO-y4aCcTHUK yCTaHaBMBAET COOTBETCTBYOLLME
HakasaHus 3a Takue NPeCTYNNeHUsl C Y4ETOM UX TSHKKOIo xapaKTepa".194 OTK NpecTynneHus,
BKIOYas akTbl (PU3NYECKOTO Y HPABCTBEHHOMO HACUNNS, YacTO CBSA3aHbl C 3roynoTpebneHem
BNacTbiO 1 NpedaTenbCTBOM 4OBEpUs, OkasbiBaemMoro obLecTBom Bractu. MNoatomy Tam, rae
3TO BO3MOXHO, CyabW 1 NPOKYPOpPbI N0 COGCTBEHHOMY YCMOTPEHMIO OOIKHBI 06ecneynTb
paccMoTpeHne 0OBUHEHUI B NMPUMEHEHNM NbITOK MMEHHO B TakoM KOHTekcTe. Ecnn oTcyTcTByeT

193 Oeno Bappwnoca Antoca (Mymbunyma Arymnpp v gpyrue npotus Nepy), MexamepukaHckun cyg CIMY., PeweHune ot 14

mapTa 2001 r., nap. 41.
KonBeHuust OOH npoTMB NbITOK U APYrMX XKECTOKMUX, 6ecYenoBeYHbIX UMK YHUXKaKLWMX JOCTOMHCTBO BUAOB
ob6palleHus n HakasaHus, 1984 r., Ctatba 4.



3aKOH, NPSAMO KPMMUHANU3MPYIOLWWUIA NbITKX, UK eCrny hakTbl He COOTBETCTBYIOT HaLMOHANbHOMY
(6onee y3komy, 4YeM MeXayHapOL4HOE) OnpeaeneHunto, To creayeT NPUMEHATb 3aKOH,
OTHOCALLMINCS K criegytoLlen Hamboree cepbe3HON kaTeropumn npecTynneHnun. 3To genaeTcsa ang
TOro, 4To6bl MO3BONUTL CYAY BbIHECTU MPUrOBOP, COPA3MEPHbIN C TSHXKECTLIO NPECTYNMNEHNS, U
npeaoTBpaTUTb NpexaeBpeMeHHoe NPUMEHEHMEe 3aKkoHa O CpoKax AaBHOCTU YroflOBHOMO
npecnegosaHus.

Bo3meuweHne notpenesLLnm

5.29. B pamkax HauuoHanbHOro 3aKoHO4aTeNbCTBA, CYyAbM U MPOKYPOPbI AOMKHbLI 06ecnevnTb
O3HaKoMIIeHWe nuL, NOCTPaAaBLUMX OT MbITOK U APYTMX HE3AKOHHbIX aKTOB, C NPaBOM
TpeboBaTb KOMNEHCALWIO HPABCTBEHHbIX Y PU3NYECKUX CTPagaHUN, 1 MOMOYb UM B
€03aHun yCroBuIn, KOTOPbIE Ha Aene crnocobCTBYIOT peanu3auun 3Toro npasa. >KepTebl
MbITOK U APYrMX BUAOB NIIOXOro obpalleHns MetoT NpPaBo 3HaThb NpaBay O TOM, YTO C HUMU
NPOU3OLLINIO, 3HATb, YTO OTBETCTBEHHbIE 3a 3TV NPECTYNNeHns 6binn NpusBaHbl K OTBETY, U
Nony4YnTb KOMMEHCaUMo 3a NPUYUHEHHBIN UM yLLep6.

5.30 UWapwud baccuynn, CneumansHbei goknagymk OOH no npaBam Ha pecTuTyuumio,
KOMMEeHcauumio 1 peabunuTaumio xxepTB rpybbix HapyLLeHW NpaB YernoBeka, B CBOEM
okoH4yaTenbHoM goknage Komuccun OOH no npasam venoseka (2000 r.) npeanoxun npoekT
OCHOBHbIX MPUHLMMNOB 1 TpebOoBaHU, OTHOCALLMXCH K NpaBaM Ha CyaebHyto 3amTy 1
BO3MeLLeHne yuiepba XepTB HapyLLEHWSA MeXAyHapoAHOro 3akoHoA4aTeNnbCTBa no npasam
yenoseka u rymanutapHoro npaea (MpuHumnel BaH BoeeHa - Baccwam)m‘r’. MpyHumnel Bax
BoseHa - bBaccroyHu, koTopble cogepxatcs B [NpunoxeHun oguH K AaHHOMY PyKOBOACTBY,
npu3HaloT cregytowmne dopmbl KOMNEHcaLnm:

e Pectutyums: cnegyet NpuHATb Mepbl Afsi BOCCTAHOBMEHWS MOMOXEHWS, B KOTOPOM
NnoTepneBLLMIN HaXOAMWICS OO TOro, Kak MMeno MeCTo Hacunue, BKNioYas BOCCTaHOBNEHWE
IOpPUANYECKMX NPaB, COLManbHOro ctaTyca, CeMenHOM XNU3HWN, MeCTa XUTenbCcTBa,
cobCTBEHHOCTU M paboThl;

o KomneHcauus: cnegyeT npvHATL Mepbl 4NA KOMNeHcauum ntoboro 3KOHOMUYECKM
oueHnBaemoro yuiepba, sBMBLUErocs pe3ynbTaToM Hacunus, BKIoYas rU3nNYecKkuin u
HPaBCTBEHHbIN Bped, SMOLMOHAnbHOe CTpaaaHune, NoTepto BO3MOXHOCTUN YUNTLCS, NOTEPIO
3apaboTka, 3aTpaTbl Ha MEAULIMHCKYIO U/UAN KOPUANYECKYHO MOMOLLb, COLManbHbIe YCNyru.
e Peabunurauus: cnefyet NpUHATbL Mepbl Ansa obecnevyeHns MeguunuHCKon n
NCUXONOrMYECKON NOMOLLM, NPY HEOBXOAUMOCTU — ANS NPUBMEYEHUS IOPUANYECKUX U
coumanbHbIX cnyxo.

e Cartucdpakuma n rapaHTUK, YTo NOAOGHbIE NPECTYNIeHUsA He NOBTOPATCA: crneayeT
NPUHATE Mepbl Ans obecrneyeHns npekpaweHns HapyLweHni, ans nybnmyHoro packpbiTus
WCTWHbI, 0nLManbHO 3as8BUTb 06 OTBETCTBEHHOCTM U/MNN NPUHECTU U3BUHEHWSA, NYBNNYHO
npu3HaTb GakTbl HAPYLUEHWIA, NPUMEHUTL CyAebHbIe NN aaMUHUCTPATUBHBIE CaHKLMK, @
Takke NpUHATbL NPEBEHTUBHbIE MEPbI, B TOM YKChe 1 06y4eHve npasam YyenoBseka.

5.31 WHoraa xepTBbl HYyX4alTca B 4OPOroM 1 AnNuTenbHOM fnederHun. B pesynbtate
nepeHeCceHHOro HaCuInsA OHU TEPSKT TPYOAOCNOCOBHOCTb, CyYaeTCs, YTO UX XN3Hb
npeTepneBaeT cepbe3Hble U3MEHEHUS. Ecnu NbITKM NpuMeHANUch ouLmMansHbIMU NMLamm
UnNun ¢ Nx Begoma, To rocyaapcTBo JOSMKHO, N0 Mepe BO3MOXHOCTU, BO3SMECTUTb HAHECEHHBIN
xepTBe ypoH. Cyabn B pamKax CBOMX NMOSTHOMOYMI AOMKHbI 06ecneynTb nonyyeHue
noTepneBLUMMW KOMMEHCALUN, B MOSTHON Mepe COBMECTUMOM C TSXKECTbIO U CEPbE3HbIM
XapakTepoM MpecTyNneHns, >xepTBaMu KOTOPOro OHKM ctanu. Ecnv xepTea npectynnexuns
normbna B pesynbTaTe NepeHeceHHbIX NbITOK, TO KOMNEHcauMs nonaraeTcsa nuuam,
HaxOAMBLLMMUCSH Ha WKXONBEHWUWN XEPTBBI.

5.32  Jlym xonH, CneuunanbHbein goknagyunk OOH no npobnemam 6e33akoHusi, paspabotan
CBOZ NPMHLMNOB AN 3aWwuThl M NponaraHapbl npas Yenoseka B npouecce 6opbbbl C

195 Nok. OOH E/CN.4/2000/62, 18 siHBaps 2000 r.



6Ge33aKkoHMeM, NpeaCcTaBUB €ro B Ka4eCcTBe MPUIoXeHus K ceoeMy goknagy Kommceum OOH
no npasam 4yenoseka B 1997 r. (MpuHUMNbI D,>K0|7|Ha)1%. STV NPUHUMNbBI BKIOYAKOT:

e  [MpwuvHuwmn 33. NpaBa n 06s3aHHOCTU, BbITEKalOLWMe U3 obasaTenbLCTBa
BbINnayvMBaTb KOMMeHcauuu. Jlloboe HapyLleHne npaB YenoBeka AaeT NpaBo
notepnesLIeMy (MNn €ro WXXAMBEHLaM) NONy4YnTb KOMMNEHCALMIO, YTO HaknagbiBaeT Ha
rocygapcTeo 0693aHHOCTb BbIMNATUTL KOMMNEHCALMIO, a MoTeprnesBLleMy AaeT
BO3MOXXHOCTb NoTpeboBaTe KOMMEHCALMIO OT HapyLUUTENS YrONOBHOIO 3aKoHa.

e  MMpwuHuun 34. KomneHcauuoHHbIe Npoueaypbl. Bce noTtepnesBLune MMeT JOCTYN K
npegocTtaensemMbiM nm 6e3 BCAkon 3agepxkm apdeKTUBHbBIM CpeacTBaMm 3alunThbI
nocpeacTBOM YroNnOBHbIX, FPpaXAaHCKMX, aAMUHUCTPATMBHbBIX UMW AUCLUMNIMHAPHBIX MEP
cyaonpoussoacTsa... [1py nonb3oBaHWM 3TMM NPaBoOM NOTEPNEBLLUM NPeAoCTaBNAeTCs
3alumTa OT 3anyrMBaHusa n penpeccun.

. MpuvHumun 35. My6nuyHocTb Npouenyp komneHcauuu. lNpoueaypsl Ad hoc
NO3BONSAKT NOTEPMNEBLUUM BOCMOMB30BaTbCS CBOMM MPABOM Ha KOMMEHCALMIO; 3TO NpPaBo
OOIMKHO HAUTU LUMPOKOE OTpaXKeHne B cpeacTBax MaccoBon MHdopMaLmm
(rocynapCTBEHHbIX M YacTHbIX). PacnpocTpaHeHne Takon MHpopmMaumm OOIMKHO
OCYLLECTBMAATLCS BHYTPU CTPaHbI 1 3a ee npegenamMu ¢ BOBIIEYEHNEM KOHCYIbCKMX
cnyx6, 0COBeHHO B Tex CTpaHax, KyAa BblHY>AeHbl Obinv aMurpuposaTtb
MHOTOYUCIIEHHbIE XXEPTBbI.

. MpuHumun 36. O6bemM npaBa Ha KoMneHcauumto. [paBo Ha KOMMNEHcaLuio
pacnpocTpaHseTcs Ha BCe BUAbl TENECHbLIX NOBPEXOEHUIN, KOTOPbLIE MONyYaeT XepTBa B
pesynbTaTte MbITKW; OHO OXBaTblBaeT MHAMBKAYalbHbIE MEPbI, OTHOCALLMECS K NpaBy
YernoBeka Ha PecTUTYLMIO, KOMMEeHcaLmio 1 peabunuTaumio, a Takke obLine cpeacTea
catucakuun... Ecrnv umeno mMecto BbIHY>XOEHHOE UCHE3HOBEHWE, TO NOCIE BbIACHEHUS
cyabObl MponaBLLEro YernoBeka ero CeMbs UMeET HEOCMOPMMOE NPaBo Ha NonyYeHne
WHopMaLUMy 0 Npom3oLlelwemM; B Criy4ae CMepTH Takoro YesioBeka ero Terno JOJPKHO
ObITb MepedaHo cemMbe cpasy nocrne o6HapyXeHus, BHe 3aBUCMMOCTM OT TOrO,
YCTaHOBMEHbI N NPECTYMHUKW, NPpeabABIeHbl S UM OOBUHEHUS 1 CYANMbI SN OHMW.

I npomus Mapkcmar & AHop, CaHT- BuHceHT 1 octpoBa 'peHaamHbl, Beicokun cya, 13 anpensa 1999 r.,
[2000] 1 LRC 1, (1999) 2 CHRLD 430, (CaHT- BuHCeHT 1 ocTpoBa 'peHaauHbl)

3akntoyeHHbin 1. obpaTunca B Bbicokuin cyf € 3asiBieHNEM O TOM, YTO BbICLLEE
OOIMKHOCTHOE NULO TIOPEMHbIX 3aBEAEHUN HAPYLLIUMO ero KOHCTUTYLUOHHOE NpaBo He
noAaBepraTbcs NbiTkam 1 Apyrum 6ec4enoBeYHbIM UIN YHUXKAIOLWMM AOCTOMHCTBO BUAAM
HakasaHusl, npukasas n3butb ero nnetkown (Cat-o-nine tails), 3akoBaTb €ro B kKaHgasnbl
NOMECTUTb B OAMHOYHYIO KaMepy Ha ANUTENbHbIN CPOK.

B nione 1997 r. cyg npusHan, 4To n3bueHve nneTkon (HakasaHue 3a HanageHue Ha
TIOPEMHOrO Hag3upaTens) NPOTUBOPEYNT KOHCTUTYLIMOHHOMY 3anpeTy MbIiTOK U ApYrnx BUO0B
nnoxoro obpatueHns. OgobpuTenbHO cebinasicb Ha bonee paHHue gena B 3umbadee n KOxHoM
Adbpuke, cyabs noctaHoBUIT: "Takoe n3brueHne HECOBMECTUMO CO CTaHA4apTamMm Nopsao4HOCTH,
KOTOPbLIM AOMMKHA cnefosath TIopemHasda cnyxba. OHO goBoAMT 40 3BepOnog0OHOro COCTOAHUA
He Tonbko n3bnusaemoro, HO U caMmo 0BLLECTBO, KOTOPOE AoMnyckaeT Takoe HakasaHne. OHO
nopoxagaet y obLiecTBa HEHaABUCTb U HEJOBEPUE K 3aKOHY. N3bueHne nneTbio oTBevaeT
onpegerneHuio "neiTka", kotopoe Mbl HaxoauMm B Ctatbe 1 Oeknapaunm OOH o npegoTtspalleHuu
NpPecTynneHni n obpalleHnm ¢ NpPecTynHuKamMu... [nsi nneTu, NpMMEHSBLLENCSA B MY>CKOM
TiopbMe CaHT-BUHCEHT, cerogHa camoe MecTo B My3ee, BMecTe C ApYrMn OpyausiMu nbITOK,
TaKMMM Kak KO3Mbl 411 NbITOK, CTONO ANS Haka3aHUs KHyTOM, BUHTbI S8 PYK U KIETKM, Kyaa
caxarnu B3byHToBaBLUMXCA )uTenen Bect-UHaum n rge oHn cogepxanuck 4o TeX Mop, Noka He
ymupanu ot ronoga".

Cypg noctaHoBwWsl, 4TO 0693aHHOCTb FOCy4apcTBa BbiNiadnBaTb KOMMEHCALMIO 3a
HapyLUeHe KOHCTUTYLIMOHHBIX NpaB 6a3npyeTcs Ha OCHOBHOW OTBETCTBEHHOCTW rocyZapcTBa 3a
CBOW NPOTUBONpPaBHbIE AENCTBUSA, @ HE Ha 3aMeLLaloLLeNn ee OTBETCTBEHHOCTU 3a rpaXkgaHckme
npaBOHapYyLUEHWs], COBEPLLEHHbIE €0 YNHOBHMKAMU. 32 CBOEBOSBHOE U XKECTOKOE NOBEAEHNE

19 nok. OOH E/CN.4/Sub.2/1997/20/Pep. 1, 2 okTGps 1997 r.



rocyAapcTBeHHbIX 1L, Heo6XxoAMMO pacnnadmeaTbes WrpadHbiMK yobiTkamu. MNpu oueHke
WTpadHbIX YOBITKOB CyA AOIMKEH YUnTbIBaTh yLiepb, HaHECEHHbIN JOCTOUHCTBY M FOPAOCTU
UCTUa, ero HpaBCTBEHHbIE CTpadaHus 1 notepto penytaumun. Cyabl, NPUHUMAs peLleHns o
WTpadHbIX YObITKaX, AOMMKHBI YpaBHOBELLMBATL MHTEPECHI FOCYAapcTBa B Aene nogaepxaHus
3aKOHHOCTU M UHTEPECHI rpaxaaHuHa, He JoMnycKas Npu 3TOM HapyLIeHUs ero KOHCTUTYLMOHHbIX
npas. YunTtbiBas pmanyeckue ctpagaHus 1 6onb, BbinasLLMe Ha AOM0 UCTUa, yaap no ero
[AOCTOVHCTBY, HPABCTBEHHbIE CTpaaaHus, HeyaobcTBa, No30p M YHDKEHWeE, Cya NPUCYANIT eMy
KoMneHcaumio. B cooTBETCTBMM C LUIMPOKMMU MONIHOMOYMSAMM CYA0B No obecneyeHunto
cobntoaeHNs KOHCTUTYLMOHHBIX NpaB, Cyabl MOTYT, inter alia, Ha4MHaTb NpoueccyanbHble
AENCTBUS NPOTMB rOCYAapCTBEHHbIX NNL, OTBETCTBEHHBIX 38 HAPYLLUEHWNS KOHCTUTYLIMOHHbIX
npas, HasHayaTb LWTPadHbIE CaHKLUM UMW HAYMHaTBL NPOTUB HUX AUCLMNIMHAPHOE
npounssoAcTeo. B gene N HWM HaYanbHUK TIOPbMbI, HU FOCYAAPCTBO HE NMPUHECN CBOMX
W3BMHEHWIN B MMCBMEHHOM BMAE 3a HapyLLUEHNE ero KOHCTUTYLIMOHHBIX NpaB, MO3TOMY Cy[
npucyaun N koMmneHcauumio yobITkoB. Kpome Toro cy usgan npukas o Hadane gucuuniamHapHoro
NPOM3BOACTBA NPOTUB HayarnbHWKa TIOPbMbI.
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anInO)KeHVIe OAUH:
HeKOTOpre MeXxayHapogHble JOKYMEHTbI

1.

KoHBeHUMA NPOTMB NbITOK U APYIUX XXECTOKMUX, 6ecyenoBeYHbIX Unu
YHUXaKLWMX AOCTOMHCTBO BUAOB OOpalleHUs N Haka3aHus

MpuHsaTa pesontounen 39/46 MNeHepanbHo Accambnien OOH oT 10 gekabps 1984 r. n
OTKpbITa A4Na noanucanus, patudukaumm n NpUucoeanHeHus.

Cratbsa 1

1.

Ona uenen HacTosiwen KoHBeHUMM onpegeneHve "noiTka" o3HavaeT noboe gevictene,
KOTOPbIM KakoMy-nnmbo nuLy yMbILNEHHO NPUYNHAETCSA cunbHasa 6onb unu cTpagaxve,
dumsnyeckoe Unm HpaBCTBEHHOE, YTOObI MOSYYUTb OT HEro UK OT TPEeTbEero Nuua CBeAeHus
Wy NpU3HaHNs, HakasaTb ero 3a AeNcTBue, KOTOPoe COBEPLLUIO OHO UMK TPETbE NNLIO UMK
B COBEPLLUEHMN KOTOPOro OHO NOAO3PeBaETCH, a Takke 3anyraTe UNv NPUHYAUTbL €ro Unu
TpeTbe NUUo, UNK no No6ow NpuYNHe, OCHOBaAHHON Ha ANCKPUMUHAaLMKU Noboro xapakTtepa,
Korga Takast 60mnb Unu cTpagaHve NPUYNHAKTCS roCyAapCTBEHHBIM JAOMMKHOCTHBIM MULIOM
UMW MHBIM NIMLOM, BbICTYNaLWMM B 0PULMANbEHOM KavyecTBe, U Mo UX
noacTpekaTensCTBy, UMM C X Be4oMa Unn Monyanueoro cornacus. B ato onpepenenve He
BKIo4akoTca 60Mb UNu cTpagaHuvs, KOTopble BO3HMKAIOT MNULLb B pe3ynbTaTe 3aKOHHbIX
CaHKUMIA, HEOTAENVMbI OT 3TUX CaAHKLUIA UK BbI3bIBAKTCA UMW CITyHanHo.

OTa cTtaTtbs He HaHOCUT yu.l,ep6a KaKOMy-ﬂI/I60 MeXxayHapoaHOMY OOroBopy Uit Kakomy-
nnbo HauMoOHanbHOMY 3aKOoHOAATENbCTBY, KOTOPOE COOEPXUT UM MOXET coepXKaTb
nonoxeHus o bonee LLUIMPOKOM NMpUMEHEHNN.

CtaTtbs 2

1.

Kaxxgoe rocyjapcTBo-y4acTHUK NpeanpuHnMaeT adhdekTBHbIe 3akoHoAaTeNbHbIE,
aAMUHUCTPaTMBHbIE, CyaebHble 1 apyrie Mepbl AN NpeaynpexaeHns akToB MNbITOK Ha
noGo TeppuTopuUmn, HaxoaAaLLeNCcs Mo, ero PUCAMKLMEN.

Huvkakne ncknounTenbHble 06CTOATENBCTBA, KakuMu Obl OHU HK Bbinu, Byab TO COCTOsIHME
BOWVIHbI UIM Yrpo3a BOVIHbI, BHYTPEHHASA NONMTMYECKast HeCTabunbHOCTbL Unu nboe apyroe
ypes3Bbl4aHOE NOMOXEHNE, HE MOTYT CNYXWUTb ONpaBgaHUEM MbITOK.

I'IpMKas BblLLUECTOALLEro Ha4alribHMKa nnm FOCyD,apCTBeHHOVI BI1aCTn HE MOXET CITyXNTb
onpaBgaHnem nbiTOK.

Cratbsa 3

Hu ogHo rocyapcTBO-y4acTHUK He OOMMKHO BbICbiNaTh, BO3BpalLaThb («refouler») nnm
BbldaBaTb kakoe-nnbo nmuo Apyromy rocyaapcTtsy, ECiv CyLLECTBYIOT Cepbe3Hble
OCHOBaHUs nonaratb, YTO eMy MOXET YrpoXaTb TaM NPUMEHEHMWE MbITOK.

Ons onpeneneHna Hanndna Takmx OCHOBaHWIN KOMMNETEHTHbIE BNacTn NPUHUMAKT BO
BHMMaHMe BCe OTHOCALUMeCA K aeny obcToaTenbCTBA, BKIKOYas, B COOTBETCTBYHOLLNX
Ccny4adx, cyuiecrtsoBaHue B JaHHOM rocygapcree NOCTOSIHHOM NPaKTUKN pr6bIX, BOMUIKOLLINX
N MacCCOBbIX HapyLLIeHVIIZ npasB 4YesioBekKa.

Cratbna 4

1.

Kaxgoe rocygapcTBo-yvacTHUK obecrneynBaeT, YTOObI BCe aKTbl MbITKU paccMaTpuBanmch B
COOTBETCTBMM C €r0 YroNOBHbIM 3aKOHO4ATENBCTBOM. TO )XE OTHOCUTCS K NOMbITKE



NnoABepPrHyTh NbITKe U K AeUCTBUSM NMoboro nuua, npeacrasnsiolme coboit coyyacTme unm
y4yacTtume B MnbITKe.

Kaxxpgoe rocyagapcCrBO-y4aCTHUK yCTaHaB1MBaeT COOTBETCTBYHOLLUME HaKa3aHUA 3a Takme
npecTyniieHna C y4eToM UX TAXKOro Xapakrepa.

Ctatbsa 5

1.

Kaxgoe rocyaapcrtBO-y4aCTHUK NPUHUMAET TakKne Mepbl, KOTOPbIE MOryT OKa3aTbCA
HeobxoaMMbIMK Ans YCTaHOBIIE€HUA €ro pncamkumm B OTHOLLEHNN ﬂpeCTyﬂﬂeHMVI,
YKa3aHHbIX B CTaTbe 4B cnenyrwwmnx cnyyasax:

Kora npecTynneHusl COBEpPLLEHbI Ha JIIOGO TEPPUTOPUU, HAXOASLLENCA Nog ero
IopUCaMKLMEN, NN Ha GOPTY MOPCKOro MMM BO3AYLLUHOMO CyAHa, 3aperncTpupoBaHHOMo B
[aHHOM rocy[lapcTBe;

Korga npep,nonaraeMan NPEeCTYNHUK ABINAETCA rpaKgaHMHOM OaHHOro rocyaapcTrea,

Korga xepTBa SBNsAETCH rpaxaaHMHOM JaHHOro rocyAapcTBea M eCnn AaHHoe rocy4apCTBO
cynTaeT 9To LenecoobpasHbIM.

Kaxkgoe rocyjapcTBo-y4acTHVK aHanormyHbiM obpasom NpuHMMaeT Takne Mepbl, KoTopble
MOryT OKa3aTbCs He06X0aNMbIMM, YTOObLI YCTAHOBUTL CBOK HOPUCOMUKLMIO B OTHOLLEHNM
TaKUX NPECTYNSIEHNI B Criyyasx, koraa npegnonaraemblii MPecTynHUK HaxoamTcst Ha NoGo
TEepPUTOPUM NOA Ero KPUCAUKLMEN, U OHO He BblJaeT ero B COOTBETCTBMUN CO cTaTbel 8
noGoMy 13 rocyaapcTB, YNOMSHYTbIX B MyHKTE 1 HAcTosLLEen cTaTbu.

HacTosiwan KoHBeHumMs1 HE ncknoyaeT OCyLlecCTBIieHuA ntobowm erJ'IOBHOIh ropucavkumm B
COOTBETCTBMN C BHYTPEHHNM 3aKOHO4ATESIbCTBOM.

Ctatbsa 6

1.

Y6eamBLunch Nocre paccMOTPEHMS UMEIOLLENCA B €r0 pacnopsiKeHnn UHopMaLmm, 4To
obcTosATenbCTBa TOro TpebytoT, Ntoboe rocy[apCcTBO-y4acTHUK, Ha TEPPUTOPUM KOTOPOro
HaxoauTcst NULO, 0GBUHSIEMOE B COBEpPLLEHNM N0BOro M3 NPECTYNNEHUiA, ykasdaHHbIX B
cTaTbe 4, 3aKn4YaeT ero nog CTpaxy Unv NnpuHUMaeT Apyrue lopuanyeckue Mepsl,
obecneuynBaroLLme ero NpucyTcTBmne. 3akroueHne nog cTpaxy u gpyrue Takue
topuanyeckme Mepbl OCYLLECTBIIATCS B COOTBETCTBUM C 3aKOHOAATENbCTBOM AaHHOIO
rocygapcTsa, HO MOTYT NMPOAOKATLCSA TONBKO B TEYEHNE BpEMEHMW, HEOBXOAMMOro Anst
TOro, YTOObI NPeanpPVHSATL YTONMOBHO-NPOLIeccyarbHble AeNCTBUS Un OEACTBUS MO Bblgaye.

Takoe rocyapcTeBo HemeaneHHO MPOU3BOAWT NpeaBapuTenbHOE paccrieqoBaHne akTos.

Jlro6omy nunuy, HaxoasILLEMYCS NoA CTPaXKel Ha OCHOBaHUM NyHKTa 1 HacTosLen cTaTbu,
oKasblBaeTcs CoAencTBMe B HeMeaIeHHOM YCTaHOBMEHUN KOHTaKTa ¢ GrvbkanLmm
COOTBETCTBYIOLUM NpeacTaBUTENEM rocyaapcTBa, rpaykaaHMHOM KOTOPOro OHO SIBMSIeTCS,
UNn, ecrnv oHo siBNseTcs nNuuUoM 6e3 rpaxkgaHcTBa, ¢ NpeacTaBuTenemM Toro rocyaapcTaa,
roe oHo OBObIYHO MPOXMBAET.

Korga rocygapcTBo B COOTBETCTBUM C HACTOSILLIEH CTaTbel 3akntovaeT kakoe-nmbo nuuo nog
CTpay, OHO HEMeAJIEHHO YBEAOMIISIET roCcyAapcTBa, YNoMsIHyThle B NMyHKTe 1 cTaTbu 5, 0
dhakTe HaxoXaeHWs1 Takoro nuua nog cTpaxen n 06 obcToaTenbCTBaXx, NMOCYKUBLUMX
OCHOBaHWEM [AJ1s1 ero 3agepxaHusi. FocyaapcTBo, NpoBoasiilee NpegsapuTenbHoe
paccrnefoBaHue, NpeayCMOTPEHHOE B MyHKTe 2 HacTosILWeN cTaTbi, He3aMeanMTernsHo
COO6LLaeT O MOMyYEHHbIX UM [aHHbIX BbILLEYNOMSIHYTbIM rOCyAapCcTBaM U yKasblBaeT,
HaMepPEHO M OHO OCYLLECTBUTb CBOIO IOPUCAUKLNIO.

Cratba 7



"locynapcTBO-y4aCTHUK, Ha TEPPUTOPUN KOTOPOTrO, HaXoadaLLEeNnCcs nog ero pucomKumen,
0obHapyxeHo n1uo, Nogo3peBaeMoe B COBEPLUEHUN NIOOOro 13 NPecTynneHum, ykasaHHbIX B
cTaTbe 4, B Cnydadx, npeayCMOTPEHHbIX B CTaTbe 5, €CIM OHO He BblgaeT NpecTynHuka,
nepenaeTt gaHHOE NMUo CBOMM KOMMNETEeHTHbIM BlacTAaAM AnA cy,qe6H0ro npecnenosaHua.

OTW BNacTu NPUHUMAIOT peLLeHne TaknM ke obpasom, Kak 1 B criyyae mnoboro obbI4HOro
MPecTyNieHnsl Cepbe3HOro XxapakTepa B COOTBETCTBUM C 3aKOHOAATENbCTBOM 3TOMO
rocygapcTea. B crniyyasix, nepeumcneHHbIx B MyHKTe 2 cTatbh 5, TpeGoBaHus,
npeabsiBrsieMble K JokasaTenbCcTBam, HE0OXoauMbIM Ans cyaebHoro npecnenoBaHus u
OCYXOEHWSs1, H/ B KOEM CIyyae He SBMATCS MEHEE CTPOrMMU, YeM Te, KOTopble
NMPUMEHSIIOTCH B CyYasiX, ykadaHHbIX B NMyHKTe 1 cTtatby 5.

J'lroGomy Jmuy, B OTHOLLEHUN KOTOPOro OCyLlecCTBIIAeTCA pa36mpaTeanTBo B CBA3U C
nobbiv 13 HpeCTyﬂﬂeHMVI, YKa3aHHbIX B CTaTbe 4, rapaHTnpyeTca cnpasennmeoe
O6anJ,EHVIe Ha BCeX CTaauax pa36MpaTeanTBa.

CrtaTtbs 8

MpecTynneHus, ykasaHHble B CTaTbe 4, CYNTAOTCH NogiexallumMmn BKITFOHYEHNIO B Ka4ecTBe
NpecTynneHni, BNeKyLLMX Bbigavy, B MoOON JOroBOp O Bblgayve, CyLLECTBYOLINA MEXAY
rocygapcresamMmu-yyacTHMkamu. FocygapcTBa-y4acTHUKM 0653y0TCA BKNOYaTh Takue
NPEeCTyNNeHnsa B Ka4eCTBE NPECTYNIEHNN, BIEKYLLUX Bblaavy, B N000M JOroBop O Bbiaave,
3aKnyaeMbll MeXay HUMWN.

Ecnn rocyaapcrBO-y4aCTHUK, KOTOpOoe o6ycnosnv|BaeT Bblga4vy Hanun4mem Ooroesopa,
nony4yaet l'lpOCb6y O Bblda4e OT ApYyroro rocygapcrtBa-y4acTHUKA, C KOTOPbIM OHO HE UMEeeT
[orosopa o Bbigadye, OHO MOXET pacCMaTpuBaTb HACTOALLYHO KoHBEHUMIO B OTHOLLEHUN
TaKnx HDECTyHﬂeHVIVI B Ka4eCTBe NnpaBoOBOro oCHoBaHusA OJ14 Bbloa4vyn. Bbligava
OCyLLeCTBJIAETCA B COOTBETCTBUN C APYTrMMU yCrnoBuAMU, npeyCMOoTpEeHHbIMAU
3akoHO4aTesNIbCTBOM rocygapcrtea, K KOTOpoMy o6pau.|,eHa FIpOCb6a O Bbigaude.

ocynapcTBa-y4acTHUKM, He 06yCcrnoBnuBatoLLmMe Bbidavy Hannynem 4oroBopa,
paccMaTpyBaloT B OTHOLLEHMWSIX MeXAy coboM Takue NPecTynreHust B kKayecTse
NpeCTyNNeHuin, BNEKYLLMX Bblgavy, B COOTBETCTBUSIMU C YCNOBUSIMU, NPeayCMOTPEHHbLIMU
3aKoHOAATENbCTBOM roCy1apcTBa, K KOTOpoMy obpallieHa npockba o Bblgave.

Takue npecTynneHus ans uenen Bblgavn Mexay rocyaapctsamMmu-ydacTHUKaMm
paccMmaTpuBaloTCs, Kak ecrniv 6bl OHM BbINM COBEPLLEHBI HE TONBKO B MECTE MX COBEPLUEHUS,
HO Takxe U Ha TeppUTOPUM rocyaapcTB, KOTOpble 00sI3aHbl YCTAHOBUTL CBOK HOPUCAMKLMIO B
COOTBETCTBMU C NYHKTOM 1 cTaTbm 5.

Ctatbsa 9

1.

ocynapcTBa-y4acTHMKM OKasblBaKOT APYr ApYry Hanbonee nomHyo NoMOLLb B CBSA3M C
YrONOBHO-MPOLIECCYarnbHbIMK OEUCTBUSMU, NPEeaNPUHATEIMU B OTHOLLEHUM Nto6oro 13
NPEeCTYNMeHn, NepeYnCreHHbIX B cTaTbe 4, BKItoYasi NpeJoCTaBNeHNe BCEX UMEIOLLMXCS B
NX pacnopshXeHnn aokasaTenbCcTB, HEOOXOAMMBbIX ANs cyaebHoro pasdupaTenscrea.

rocyﬂ,apCTBa-yHaCTHMKM BbIMOJSTHSAOT CBOM 00s13aTENbCTBA COrMacHo NYHKTY 1 HacTosiwen
cTaTby B COOTBETCTBUM C NIOOLIMK gorosopamu o B3auUMHOM HpaBOBOVI NOMOLLN, KOTOpble
MOryT ObITb 3aKITHOYEHDI Mexay HUMU.

Ctatbsa 10



Kaxxgoe rocyaapcTBo-y4acTHuK obecrnevnBaeT, YTobbl y4ebHble maTepuarnbl U MHGopMauus
OTHOCUTENbHO 3anpeLLeHUst NbITOK B MOMHOW Mepe BKNoYanuch B NPOrpamMmmbl NOArOTOBKM
nepcoHana npaBonpPYMEHUTENbHbLIX OPraHoB, rPa)aaHCKOro UMM BOEHHOTo, MeaULIMHCKOro
nepcoHana, rocy4apCTBEHHbIX JOMKHOCTHbLIX ML, U APYrUX ML, KOTOpble MOTyT UMETb
OTHOLLEHWe K COAepXXaHuIo Nof CTpaxel 1 gonpocam nuu, noaseprHyToix Nioboii opme
apecTa, 3aep)KaHusl UNn TIOPEMHOTO 3aKIoYeHWs, UM 0GPAaLLIEHMIO C HUMM.

Kaxgoe rocynapcTBO-y4acTHUK BKIOYaAET 3TO 3anpeLleHre B npaBuia unm MHCTPYKUMK,
KacaroLmecsa 06s13aHHOCTEN N PYHKLMIA MOObIX TaKnx NnL,.

Cratbsa 11

Kaxgoe rocygapcTBo-y4acTHUK CUCTEMATUYECKM pacCMaTpmBaeT Npasuna, MHCTPYKLUNK,
MeToAbl U MPaKTUKY, KacarLmecsl 4ONPOCca, a TakKe YCIoBUSA CoaepXaHusi Nog CTPaxen u
obpalleHns ¢ nuuamu, NogBeprHyTbiMuM Ntobor doopma apecTa, 3agepXaHnst unum
TIOPEMHOrO 3aKntoveHus Ha nobon TeppruTopun, HaxoasLEencs nog, ero PUCOMKUnENn, ¢
TeM 4Tobbl He AonycKaTb Kakux-nmbo cryvyaes MbITOK.

Cratbs 12

Kaxxpgoe rocygapcteo-yyacTHUK obecneunsaeTt, YTOObl €ro KOMNETEHTHbIE OpraHbl
nposoaunnu GeicTpoe 1 BecnpucTpacTHoe paccrefoBaHue, Korga MMerTcs JoCTaTouHbIe
OCHOBaHus nonaraTb, 4YTO MNbiTKa ObiNa NpUMeHeHa Ha nbon TeppuTopun, HaxoaaLWencs
noA ero 1opuUCanKUNEN.

Cratbsa 13

Kaxkgoe rocyaapcTBo-ydacTHUK obecnedmBaeT nobomy nuuy, KOTopoe YTBEPXKAAET, YTO OHO
BbINo NoaBeprHyTO NbITKam Ha Ntbon TeppuTOpPUN, HaxogdALwencs nog PUCANKLUNEN 3TOro
rocygapcrea, NpaBo Ha NpeabsiBeHNE xanobbl KOMNETEHTHbIM BNAcTSM 3TOro
rocyaapcTea 1 Ha BbicTpoe u 6ecnpucTpacTHoe pacCMOTPeHe UMK Takow >xanobbl
MpeanpvHuMatoTcs Mepbl Anst obecneyeHns 3aWwnTbl UCTLA U cBuAeTenen ot nobbix opm
nnoxoro obpalleHns nnm 3anyrMBaHus B CBA3M C ero xanobon nnm nodbimu
CBUAETENbCKMMUN MOKa3aHUSIMMU.

Cratbsa 14

1.

Kaxxpoe rocyaapcrBoO-y4acTHUK obecneynBaeT B CBOEM I'IpaBOBOIZ cucteme, YTOObI XepTtBa
NbITOK Nosny4aria BoO3MeLleHne U nMmena nogkpenndaemoe ﬂpaBOBOIZ caHKuuen npaBo Ha
cnpasennueyo N aAeKkBaTHYHO KOMMEeHCaUuko, BKIK4Yaa cpencrtea and BO3MOXHO Gonee
NoJsIHOM pea6VIJ'IVITaLI,VII/I. B Cliydae CMepTUn XXepTBbl B pe3ylibTaTe MNbITKU NMpaBo Ha
KOMMNeHcauunko npenocTaBlidE€TCA ero nxgmBeHuam.

HuuTo B HacTosLen cTaTbe He 3aTparnBaeT Noboro Npasa XepTBbl NN APYTnX N1, Ha
KOMMEeHCcaLmMio, KOTOPOe MOXET CyLLeCTBOBaTbL COrMacHO HaLMOHaNbHOMY
3aKOHOLATENbCTBY.

Cratbsa 15

Kaxxgoe NocyaapcTBo-yyacTHUK obecneunBaeT, YToObl Ntoboe 3asaBneHne, KoTopoe, Kak
YCTaHOBJ1€HO, ObIno caenaHo nopa I'IbITKOI7I, He UCMNonb30BarioCb B Ka4eCcTBe JoKa3aTelibCTBa
B xofe noboro cyaebHoro pasbupatenscTBa, 3a UCKNIOYEHMEM Cny4daes, Koraa OHO
ncnonb3yeTcs NPOTMB Nnula, 06BMHAEMOro B COBEPLUEHUN MbITOK, KaK A0OKa3aTeNbCTBO TOrO,
4YTO 3TO 3asBneHune Obino caenaxo.



Ctatbs 16

1.

Kaxxgoe rocynapcTBo-y4acTHUK 0653yeTca npegoTepaLlaTh Ha noboi TeppuTopuum,
HaxopsLencs noa ero opucankumnen, Apyrue akTbl XXeCcToKoro, 6ec4enoBe4Horo nnm
YHVDKaIOLLIEro JOCTOMHCTBO OOpaLLeHNst u HakaszaHus, KOTopble He nognagaatoT nog
onpegerneHne NbiTk1, Cogepalleecs B cTaTbe 1, KOraa TakvMe akTbl COBEpLUAOTCS
rocygapCTBEHHbIM JOJPKHOCTHBLIM JINLIOM MW UHBIM FIMLOM, BbICTYNaKLWMM B ohrLmanbsHOM
KayecTBe, Unv no nx NogcTpekaTensCTBy, UMM C MX BEAOMa UK MON4YanuBoro cornacus. B
YacTHocTK, obsasaTenbCcTBa, cogepxawmeca B ctatbsx 10, 11, 12 n 13, npumeHsaoTCA C
3aMeHOWN YNMOMWUHAHUI O NbITKE YNOMUHAHNAMW O ApYrnX oopmax eCTOKOro,
BecyenoBeYHOro UK yHMxatoLero JOCTOMHCTBO OOpaLLeHNst U Haka3aHus.

MonoxeHus HacToswen KoHBEHLMM He HAHOCAT yu.l,ep6a NOSIOXKEHNAM NHOObIX Opyrux
MeXOYyHapo4HbIX 4OroBOpPOB UMM HAaUMOHAalrbHOro 3akoHo4aTesIbCTBa, KOTOPbIE 3anpeLwarT
XecTokoe, becyenoBe4yHoe Unu YHUXKawuwiee JOCTONHCTBO o6paLu,eHV|e N HakKa3aHune unum
KacalTCA Bblga4n Uinn BbICbIJTKWN.



2.

MexxayHapo4HbI NakT O rpaXaaHCKNX u

NOJIMTUHECKUX MPpaBax

MpuHaT pesontoumen 2200A (XXI) NeHepanbHon Accambnen OOH
16 nekabpst 1966 r. 1 OTKPLIT ANs NognNUcaHus, paTuduKauumn u NPUCOeaNHEHNS

Crtatba 7
HWKTO He JoMmKeH noaBepraTbCsi NbITKaM UIK XKECTOKOMY GeCHENOBEYHOMY UM
YHWDKaKOLLEMY €ro JOCTOMHCTBO OBpaLleHnto unu HakasaHuo. B yactHocTu, HM OgHO NWLO
He gomkHo 6e3 ero cBOGOAHOro cornacusi NoABepPraTbCa MEANLUHCKAM Ui HAaYYHbIM
onbITam.

Cratbsa 10(1)
Bce nuua, nuieHHble cBo6OAbI, UMEIOT NPaBo Ha ryMaHHoe obpalleHue n yBaxeHune
[OCTOUHCTBA, MPUCYLLIEro YENOBEYECKOWN NINYHOCTM.

EBponenckaa KOHBeHUNS nNpaB vYenoseka n
OCHOBHBbIX cBO60OA

Mognucana B Pume 4 Hos0pst 1950 .

Cratbsa 3
HukTo HE T0JIKEH MOABEPraThCs MbITKAM HIIH OSCUCITOBCYHBIM HMIIH YHUKAIOIIUM €TI0 IOCTOUHCTBO
00pAIICHUIO WJIH HaKa3aHHIO.

AMepMKaHCKaFI KOHBEHLNA O rNnpaBax 4YeJyioBeKa

[TpunsaTa MexxaMepruKaHCKOW CIIeIHATU3UPOBAaHHOW KOH(EepeHIINEeH 0 mpaBaM 4yeiioBeka 22
HOs0ps 1969 1. B Can-Xoce, Kocra Puka, 22 Host6ps 1969 r.

CTtatba 5

1. Kaxgomy nuuy npvHagnexnT npaBo Ha yBaXeHue ero omsndeckomn, AyXoBHOM U MOparnbHOM
LIENIOCTHOCTW.

2. HukTO He JomkeH noaBepraTbCs NbITKaM UMK XXeCTOKMM, GecyYenoBeYHbIM MK
YHWXaoLLMM ero JOCTOMHCTBO HakasaHusiM unun obpatieHunto. C nobbiM NULOM, NULLEHHBIM
cBoboabl, HeobxoaMMo obpalaTbCs Takum obpas3om, YTOObI yBaXKanocb JOCTOUHCTBO,
npucyLLee 4YeroBe4Yeckon NMYHOCTU.

3. HakasaHuto noanexaT TOJbKO fnla, CoBepLUMBLLIME NMPECTYNIeHne.

4. O6BuHsIEMble, CoepalumMecs nog cTpaxeil, AoMmMKHbI ObiTb OTAENEHbl OT OCYXAEHHbIX U
obpalleHne ¢ HUMM JOMMKHO ObITb 0COBbLIM C YYETOM VX MOSIOKEHWUS KaK JIUL, HEOCYXOEHHbIX.

5. HecosepmeHHoneTHme OOIXKHbI ObITb OTAENEHbI OT B3POCIIbIX B YroJlOBHOM Mnpouecce “n
ObITb CyaunMbl cneynanbHbIMU CyaamMun Tak 6bICTpO, KaK 3TO TONbKO BO3MOXHO, C TEM YTOObI
C HUMIA 06pau.|,an|/|0b KaK C HeCOoBepLUEHHONETHUMMW.

6. HakazaHwne B Buge nuiieHmst ceoboapl AOMKHO MMETb OCHOBHOW LIENbIO nepesocnmMTaHna 1
counanbHy0 nepenogroTtoBKy 3aK/MOYEeHHbIX.



AdopuKaHCcKaa xapTusa npas YesioBeka u
Hapo4oB

MpuHaTta OpraHunsaunen AdppukaHckoro eauHcTea 27 uioHsa 1981 r. B barnxyne

Crtatba 5

Ka)K,EI,bIVI 4yerioBeK MMeeT NnpaBo Ha yBa)KeHne ero 4OCTOMHCTBa, npucyLiero yenoBeYyeckon
JINYHOCTHU, N Ha NpU3HaHne ero I'IpaBocy6'beKTHOCTVI. 3ar|peu.|,a+0Tc;1 BCe (*)OprI SKCnyaTauum n
YHUXXEeHUA 4YerioBeka, B 0COBEHHOCTU paGCTBO, pa6OTOpFOBJ'IFI, MbITKU, XXEeCTOKOoe, becyernoseyHoe
Unn yHmxkarulee 4yenoBevyeckoe JOCTONHCTBO ob'pau.l.eHme M HaKa3aHue.



3.

O6wasn CtatbAa 3 K yeTbipeM XKeHeBCKUM KOHBeHUusAM 1949 r.

MpuHsaTa 12 aBrycta 1949 r. gunnomaTtuyeckon koHepeHLmMen No paspaboTke MexayHapoaHbIX
KOHBEHLMI O 3aLlMTe XXepTB BOEHHbLIX KOH(MNKTOB, NpoxoameLlen B XKeHese ¢ 21 anpens no 12
asrycta 1949 r.

B cny4ae BOOpy>X€HHOro KOH(pMKTa, He HOCALLLEro MeXayHapO4HOro Xxapakrepa u
BO3HMKAIOLLIErO Ha TepputTopum ogHomn ua Beicokmx [JoroBapusatowmxca CTOPOH, Kaxaasi u3
HaXo4ALMXCS B KOHGIMKTE CTOPOH ByaeT ob6sa3aHa NPUMEHATb, Kak MUHUMYM, creayoLwine
NMoNoXeHn4:

JInua, KoTopble HeNOCPeACTBEHHO He MPUHMMAIOT Y4acTus B BOEHHbIX AENCTBUSIX, BKIOYas
Tex NnL, U3 cocTaBa BOOPYXXEHHbIX CUI, KOTOPbIE CIOXKUIN OpYXKe, a TaKkke Tex, KoTopble
nepecranu NPYHUMAaThb y4acTue B BOEHHbIX AENCTBUAX BCrneacTBne 6onesHn, paHeHus,
3agepxaHus unu no nbor gpyron NpuynHe, AOMKHbLI MPKY BCeX 0BCToATENbCTBAX
nonb30BaTbCA ryMaHHbLIM o6paLleHnemM 6e3 BCAKOM AUCKPUMMHALIMKN MO NMPUYnHaM pachl,
LBeTa KOXW, penurum unv Bepbl, nona, NPoncxXoXaeHUs Unm UMyLLLECTBEHHOTO NOMOXEHNS
unu NdbIX OPYrmx aHanornmyHblx kputepues. C 3TON LENblo 3anpeLLarTcs 1 Bceraa u
Bctody byayT 3anpeluaTbcs cneayowme AeNCTBUS B OTHOLLEHMW BbllLeyKa3aHHbIX fnL;

nocAraTesibCTBO Ha XXU3Hb U cbmamquKyro HENPUKOCHOBEHHOCTb, B YaCTHOCTU, BCAKME BUObl
YGMVICTBa, yBeub4, )KeCTOKoe o6pau.|,eHV|e, NbITKN N NCTA3AHUA;

B3ATUE 3aJ10’KHNKOB;

nocAraTenbCTBO Ha YernoBevyeckoe JOCTOMHCTBO, B YaCTHOCTM, OCKOPGUTENBHOE U
YHUXatoLlee obpalleHue;

ocy>XaeHue 1 NpuMeHeHre HakasaHusa 6e3 npeaBapuTenbHOro cyaebHoro peLueHus,
BbIHECEHHOr0 Haznexalym o6pa3omM yupexxaeHHbIM Cy40oM, MPY HanMumMm cygebHbIx
rapaHTui, NpU3HaHHbIX HEOOXOAUMBIMY LMBUIN30BAHHBIMW HALMSAMU.

PaHeHbIx 1 6onbHbIX 6yayT nogdbupatb, 1 MM OydeT oka3aHa nomolls. becnpuctpactHas
rymMaHuTapHasi opraHusaums, Takasi kak MexagyHapogHein KomuteT KpacHoro Kpecta, moxeT
NpeanioXnTb CBOM YCIyTrM CTOPOHaM, Haxogawmmcs B kKoHdnukTe. Kpome Toro,
HaxogsALmecs B KOH(MKTE CTOPOHbI ByayT cTapaTbCs NyTEM CneumnarnbHbIX CorfnalleHni
BBECTU B JIENCTBME BCE UM YacCTb OCTarbHbIX MOMOXEHUN HacToAwen KoHBeHL M.

an/IMeHeHMe npegwecTeByOLWNX NOSIOXXEHUN He 6y,D,6T 3aTtparneatb OPUONYECKOIO CTaTyCa
HaxodALINXCA B KOHd’)J‘IMKTe CTOpPOH.



4,

CTtaTyT MeXayHapoaHOro YyrofoBHOro cyaa

MpuHat 8 Pume 17 nona 1998 r.

Cratba 7. I'IpeCTynneva npoTUB 4enoBe4YHOCTHU

1. [Onsa uenew HacTosiwero CtaTyTa "npecTynneHvne NpoTMB YenoBe4YHOCTM" o3HavaeT noboe
13 cnegyrowmx AesHU, KOTOPble COBEPLUADTCH B paMKax LWMPOKOMaCLUTabHOro nnm
CMCTEMaTNYECKOro HanageHnst Ha NbbIX rpaXK4aHCKMX NnL, ecnu Takoe HanageHve
COBepLLaeTCs Co3HaATENbHO:

a) yOuWicTBO;

b) wnctpebneHue;

c) nopaboLieHue;

d) [enopTtauusi UM HACUNBCTBEHHOE NEepPeEMELLEHNE HAaCENEeHMS;

€)  3aKktoyeHVe B TIOPbMY UK Apyroe XecTokoe nvlieHne gpusmyeckoii cBoboabl B
HapyLleHe OCHOBOMOaratoLLMx HOPM MEXAYHapO4HOro Npaga;

f)  nbITkK;

g) uv3HacunoBaHue, obpalleHne B cekcyanbHoe pabCcTBO, MPUHYXAEHME K MPOCTUTYLIMM,
npuvHyauTensHas 6epemMeHHOCTb, NPUHYAUTENbHAA CTepunusaumsa nnm nobslie gpyrue
¢opMbI ceKCyanbHOMO HaCUNMA CONOCTaBMMON TSXKECTU;

h) npecnenoBaHue noboM MOAEHTUDULUPYEMON rPYNMbl UM OOLLHOCTU NO NOMUTUYECKUM,
pacoBbIM, HaLMOHamNbHbIM, 3THUYECKUM, KYNbTYPHbIM, PENUMMO3HbLIM, FeHAEPHbIM, KaK 9TO
onpegenseTcs B NyHKTe 3, Ny ApyruMm MOTUBaM, KOTOPbIE MOBCEMECTHO NPU3HaHbI
HeJonyCTMMbIMU COrMacHO MeXA4yHapoAHOMY Npasy, B CBA3W C MOOLIMU AESHUAMMN,
YyKa3aHHbIMW B JAHHOM NyHKTE, Uix MoObIMKU NPeCTynneHnamm, nognagatolmmm nog
topucaukumio Cyaa;

i)  HacunbCTBEHHOE UCYE3HOBEHWE NOOEN;
i) npecrynneHve anaptenaa;

k) AOpyrve 6ecyenoBeyHble AesHUSA aHaNorMYHOro Xxapakrepa, 3aknoyaoLlmecs B
YMbILLFIEHHOM MPUYNHEHUUN CUMBHbBIX CTPagaHUN NN CEPbE3HbIX TENECHbIX NOBPEXAEHWN
UM cepbes3HOoro yuiepba NCMxmyeckomy mnm uan4eckoMmy 300poBbIo0.

2. ns uenen nyHkta 1:

a) "HanageHue Ha NMObIX rpaXKaaHCKUX NUL" 03HaYaeT NIUHUI0 NOBEAEHUS, BKITIOYAOLLYIO
MHOroKpaTHOe COBEepLUEHWE aKTOB, YKa3aHHbIX B MYHKTE 1, NPOTMB NoGbIX rpaxaaHCKUX
n1u, NpeanpyHUMaeMblX B LENAX NPoBeAeHNs NONMMTMKM rocyaapcTea Uiy opraHusaumu,
HanpaBrneHHON Ha coBepLUEHNe TaKkoro HanaaeHus, Unu B Lienax coaencTBUS Takow
MOMUTUKE;

b) "nctpebneHne" BkNtOYaET YMbILLNEHHOE CO3AaHMNE YCIOBUM XN3HU, B YaCTHOCTU NNLLEHNE
[0CTyna K NpoayKTaM NUTaHusl U fieKkapcTBaMm, PacCYMTaHHbIX Ha TO, YTOObI YHULTOXUTD
YacTb HaceneHus;



f)

"nopaboleHne" o3HayaeT ocyLlecTBneHne noboro nnm Bcex NnpaBoMoYvnii, CBA3aHHbIX C
npaBsom COOGCTBEHHOCTUM B OTHOLLEHUMN JNIMYHOCTU, N BKIKOYaEeT B cebs ocyLiecTBlieHne
TaKnx I'IpaBOMO‘-II/IIZ B Xo4e Toproenu nioabmMu, n B HaCTHOCTU XEeHWMHaMN 1 OeTbMU;

"D,eI'IOpTaU,VIFI NN HacuJibCTBEHHOE nNepemeLleHne HaceneHusa" o3HavYaeT HacCUbCTBEHHOE
nepemMeLlieHne nuu, noaBeprnxcyd BbiCeNIEeHNUK UMM MHBIM NPUHYOUTENbHbIM DEencTBusM,
n3 pa|7|0Ha, B KOTOPOM OHW 3aKOHHO I'IpeGbIBalOT, B OTCyTCTBUE OCHOBaHWN, OonyckaemMbixX
MeXOyHapo4HbIM NPaBOM;

"NbITKM" 0O3HAYalOT YMbILLNEHHOE NPUYMHEHME CUIbHOM 6ony unn ctpagaxHun, byab To
PUNYECKMX NN MCUXUYECKMX, NULYY, HAXOOALWEMYCS NOA CTPaXKen Un Noa KOHTPonem
06BMHSIEMOrO; HO MbITKAMMK He cuyMTaeTcsa 6onb Ny CTpagaHns, KOTOpble BO3HUKAKOT NLLb
B pe3ynbTaTe 3aKOHHbIX CaHKUWUA, HEOTAENMUMbI OT 3TUX CaHKLMIA UMK BbI3bIBAOTCA UMK
Cny4vavHo;

"NpuHyauTensHas 6epemMeHHOCTb" 03Ha4YaeT He3akoOHHOe nuLieHne ceobobl Kakon-nmbo
XEHLUUHBI, KOTOpas crtana 6epeMeHHON B NPUHYAMTENbHOM NOPSAKE, C LENbio U3MEHEHMS
3THUYECKOro COCTaBa Kakoro-nmbo HaceneHns UM CoBepLUEHUS UHbIX CEPbE3HbIX
HapyLUeHWI MeXayHapoaHoro npaea. OTo OnpeAernieHne HU B KOEM Crlyyae He
NCTONKOBbLIBAETCS Kak 3aTparvBatolLiee HaLMoHanbHoe 3aKOHO4aTeNbCTBO, KacalLleecs
0epeMeHHOCTH;

"npecnegosaHne" o3HavyaeT YMbILWSIEHHOE U Cepbe3HOe NULLIEHNE OCHOBHbLIX NpPaB BOMNPeEKn
MeXayHapoAHOoe MpaBy MO NPU3HAKy NPUHAOIEXHOCTU K Kakor-nnbo rpynne unm
obLHocTH:

"npecTynneHue anaptemaa" o3HavyaeT becyernoBeyHble AeACTBUS, aHaNorMyHble Nno
CBOEMY XapaKTepy TeM, KOTopble ykasaHbl B NyHKTe 1, coBepLUaeMble B KOHTEKCTE
MHCTUTYLIMOHANU3NPOBAHHOIO PEXMMa CUCTEMATUYECKOrO YTHETEHUSI U TOCMOACTBA OOHOM
pacoBoOW rpynnbl Hag APYroi pacoBoM rpynmnoi unu rpynnamMy U coBepliaeMble C Lesbio
COXpaHeHWsl TaKoro pexuma;

"HacunbCTBEHHOE UCYE3HOBEHNE Nogen” o3HavyaeT apecT, 3agepXaHue nnm noxuuieHune
nogen rocyaapCrteoM mnum NOSINTUYECKOM opransaumeﬁ nnn ¢ nX paspeLlieHnda, npn nx
nogaepiKke 1Uimn Cc Ux cornacud, npu nocnenyruiemMm otkase npm3Hatb Takoe nuuieHme
cBoboabl unmn coodLwnTL 0 cy,u,b6e NI MECTOHaXOXAEHUN 3TUX NIOAEN C LIENbto NULLEHNSA
MX 3allnTbl CO CTOPOHbI 3aKOHa B Te4eHune aAnnTeribHoro nepmnoga spemMeHn.

Onsa yenen HacTodAwero Ctatyta NOHUMAETCS, YTO TEPMUH "reHAEepPHbIN" B KOHTEKCTE
obLecTBa OTHOCUTCH K 0BOMM Nomnam, My>XCKOMY U XXeHCKOMY. TepMUH "reHaepHbin” He
UMeEET Kakoro-nnbo MHOro 3Ha4YeHUs!, OTAIMYHOMO OT BbILLEYMNOMSIHYTOrO.

CrtaTbs 8. BoeHHble npecTynneHus

)

Cy,u, obnapaet POpMC,DMKLI,VIGI?] B OTHOLLEHNN BOEHHbIX HDECTyFIJ'IeHI/IIZ, B 4YaCTHOCTU Korga
OHUM CcoBepLUEeHbl B paMKaXx MnjiaHa nnu nonimTnukn ninn npu prI'IHOMaCLIJTa6HOM
COBEpLUEHNN TaKnX ﬂpeCTYHﬂeHMVI.

[ns uenen HacTodLero CTaTyTa BOE€HHbIE NPecCTynjieHNA O3Ha4arT:

cepbesHble HapyLleHus YXKeHeBCkux KoHBeHUMI oT 12 aBrycTta 1949 roga, a umeHHo noboe
13 cneyoLwwmx gesHUN NPOTUB NN, MU MMYLLIECTBA, OXPAHSIEMbIX COTTIACHO NMOMOXEHUAM
cooTBeTCcTBYOLWEeN KeHeBCKOM KOHBEHLMM:

YMBbILLTIEHHOE YBUIACTBO;

NbITKM UnNn 6ecyenoBeyvyHoe 06pau.|,eH|/|e, BKNtovasa buonormyeckme 9KCNepUMEeHThI,



1)

V)

V)

)

Vi)
Vi)

1)

V)

)

Vi)

VIl

1X)

YMbILLNIEHHOE NPUYMHEHUE CUIbHBIX CTPaAaHWUIA U Cepbe3HbIX TENECHbBIX NMOBPEXAEHUN
unu yuwepba 300poBbio;

He3aKoHHOe, 6eCCMbICIIEHHOE U prﬂHOMaCLLITa6HOG YHUYTOXEeHUEe N NnpucBoeHmne
nvyuiecTtea, He Bbl3BaHHOE BOEHHOW HEOOXOAMMOCTbIO;

NPUHYKOEHNE BOEHHOMMEHHOTO UK APYroro OXpaHsemMoro nnua K crnyx6e B BOOPYKEHHbIX
cunax HempusiTENbCKON AepKaBbl;

YMbILWIIEHHOE NnieHmne BOEHHOMNIIEHHOro nnmn Apyroro oxpaHAemMoro nuua npasa Ha
cnpasennmeoe n HopmMmalribHoe Cyaonpon3BoaCTBO;

He3aKOHHaA genopTtauuna nnn nepemelleHmne nnn He3akoHHoe nimieHune cBoboabl;
B34ATNE 3alI0XKHNUKOB;

Apyrvie cepbesHble HapyLLEHUsI 3aKOHOB U 00bIYaeB, MPUMEHVNMbIX B MEXAYHAPOAHbLIX
BOOPYKEHHbIX KOH(DNMKTaX B YCTAHOBEHHbLIX pamMkax MeXayHapo4HOro npasa, a MUMeHHO
nto6oe 13 cneayowmx AesHUA:

YMbILWIIEHHbIE HANaAeHNA Ha rpaKaaHCKoe HacerieHmne Kak TakoBoe Uin oTaeribHbIX
rpaxgaHckmnx nmy, He NpUHUMakLWnx HenocpenCTBeHHOro y4acTtma B BOEHHbIX DENCTBUSIX;

YMblILWIIEHHbIE HAanaaeHna Ha rpaXgaHckue 06BbEKThLI, T.€. 00BEKTHI, KOTOpble HE ABNAITCA
BOEHHbIMU LeNAaMU;

YMbILLEHHOE HaHeceHWe yaapoB Mo nepcoHarny, obbektam, Mmatepuanam,
noapasaeneHusaM Unu TpaHCrNopTHLIM cpeacTBaMm, 3a4eCTBOBaHHbLIM B OKasaHum
rymMaHUTapHOM NOMOLLM NN B MUCCKM MO NOAAEPKAaHUIO MUpa B COOTBETCTBMU C YCTaBOM
Opranunzaunm O6beanHeHHbIX Hauuid, moka oHW UMetoT NPaBo Ha 3aLLuTy, KOTOpPOoW
Monb3yHTCA rpaXxaaHcKne nuua Unv rpaxxgaHckne obbekTbl N0 MeXayHapoaHOMY NpaBy
BOOPY)XEHHbIX KOH(INKTOB;

YMBbILLIEHHOE COBEPLUEHWE HaMafeHusi, Korga U3BecTHO, YTO Takoe HanageHue SBUTCS
NPUYNHON CrydaiHOM rMbenun nnm yBeubs rpaXkaaHckux nuu nnum ywepba rpaxgaHckum
ob6bekTam 1M oBLLIMPHOro, AONTOCPOYHOIO Y CEPLE3HOIO yLlepba oKpyKatoLen
NPUPOAHON cpeae, KOTopbl ByaeT SBHO HECOM3MEPUM C KOHKPETHBLIM M HENOCPEACTBEHHO
oXnaaembiM 06LLMM BOEHHBLIM MPEBOCXOACTBOM;

HanageHvne Ha He3allMLLEHHbIE U He SABNSHOLLMECS BOEHHLIMU LensMy ropoaa, 4epeBHN,
XUMuWLLLA UK 3gaHns Unu ux obeTpen ¢ NpuMeHeHneM Kakux 6bl To HM BbIno cpeacTs;

YGMVICTBO nnn paHeHne KombaTaHTa, KOTOprI?I, CINOXXMB OpPYyXKune unn He nved bonee
cpencTB 3allnThil, 6630FOBOpO‘-IHO caanc;

HeHagnexallee ucnonb3oBaHue dnara naprnameHTepa, HauMoHanbHOro gnara nnm
BOEHHbIX 3HAKOB pasnunuusa u dopmbl HenpusaTensa unm OpraHmsaunm O6beanHEeHHbIX
Hauwui, a Takke oTnnunTenbHbIX 9MGNEM, YCTaHOBMNEHHbIX KeHEBCKUMMN KOHBEHLMNSAMU,
npusogsLlee K rmbenun nogen U NPUYNHEHNIO M Cepbe3HbIX (PU3NYECKMX YBEUUN;

nepemMeLlleHne, NPsMo UM KOCBEHHO, OKKYNUPYIOLLEN AepXaBon 4acTu ee COBCTBEHHOMO
rPaxaaHCKOro HaceneHms Ha OKKynupyeMyto ero TEppUTOPUIO, NN Aenoptauus unm
nepemMeLLeHne YacTn HaceneHnst OKKynmpyemon TeppmuToprm B Npegenax rpaHny unm 3a
npegenbsl 3TON TEPPUTOPUM;

YMblILIIEHHOE HaHeCeHe yaapos Mo 34aHnAaAM, npegHa3Ha4eHHbIM and uenemn penurnn,
O6pa3OBaHMFI, MCKyCCTBa, HayKmn nnm 6]'IaFOTBOpVITe.I'IbHOCTI/I, NCTOPNYECKUM NMaMATHUKaM,



rocnutanam n mectam cocpegoToyeHus OOnbHbIX U paHeHbIX, Npn ycrnosunn, 4YTo OHN He
ABNMAOTCA BOEHHBbIMU LleNAMU;

X) npu4nHeHmne nmuam, KoTopble HaxoaAaATCA noa BracTbio ﬂpOTI/IBHOVI CTOPOHHI, (bl/|3I/I‘-|eCKl/IX
YBe‘-IVIﬁ nnn cosepLlieHne Hag HUMn MeguLuNHCKUX Ui Hay4HbIX 3KCNepuMeHTOB noboro
poaa, KoTopble HE onpaBaaHbl Heob6Xxo4MMOCTbH0 MEANLIMHCKOTO, 3y6OBpaqe6Horo nnn
©ONBbHUYHOTO NeYeHus COOTBETCTBYHLLENO Jinua U HEe OCYLLECTBIIAKTCA B €ro nHTepecax u
KOTOPbI€ BbI3bIBAlOT CMEPTb UM CEPbEe3HO YrpoXarkoT 340POBbI TAKOro nuvua 1Uimn nuu;

XI) BeponomHoe yGuMCTBO UNWN paHeHue nuu, NpUHaanexaLmx K HenpuATEnbLCKON HaUMm unm
apmuu;

XIl) 3asBneHue o ToM, 4YTO Nowaabl He ByaerT;

XIIl) yHUuTOXEHWE MK 3axBaT UMYLLLECTBA HENPUATENS, 3a UCKITIOYEHNEM Cny4vaes, Korga
Takoe YHUYTOXEHME UNWN 3axBaT HAaCTOSATENbHO OUKTYIOTCH BOEHHON HEOBXOAMMOCTbIO;

X|V) 06bsABNEHNE OTMEHEHHbBIMU, NPUOCTaHOBJIEHHbIMU U HEOO0NMYCTUMbIMU B Cyle NpaB U
WCKOB rpaxgaH I'IpOTVIBHOIZ CTOPOHBbI;

XV) npuHy>xgeHue rpaxaaH npoOTUBHOW CTOPOHbI K y4aCTUIO B BOEHHbIX ENCTBUAX NPOTUB UX
CODCTBEHHOW CTpaHbl, faXe eCNN OHN HAaXOAMIMCb Ha crnyXbe BOLLEN CTOPOHLI 40
Hayana BOWHbI;

XVI) pasrpabneHue ropoga nnvM HaceneHHoro NyHKTa, AaXe eCrnv OH 3axXBayveH LUTYPMOM;
XVII) npumeHeHne siga unm OTPaBIIEHHOIO OPYXNS;

XVIII) npumeHeHne yaywarLwmx, S00BUTbIX UK OPYTUX ra3oB 1 Mo0bIX aHANOMMYHbIX
XNOKOCTEN, MaTeprarnoB Unu CpeacTB;

XIX) npumeHeHne nynb, KOTOPble NErko pa3pbiBaOTCS UNK CNMIOLWMNBAKOTCA B Tene YenoBeka,
Takux, kak obonoyeyHsle nynu, TBepaas 06onoyka KOTopbIX HE NOKPbIBAET BCErO
cepaeyvHuKka unu nveet Hagpessl;

XX) npumeHeHune opyxus, 6oenpnnacoB 1 TEXHWKU, a TAaKKe METOA0B BEAEHUS BOVIHbI TAKOro
Xapakrepa, KOTOpble BbI3bIBAlOT Ype3MEPHbIE MOBPEXOAEHNA UMM HEHYXHbIE CTpafaHUs
UIN KOTOpble ABNSITCS HensbupaTenbHbIMU MO CBOEN CYTU B HapyLUEHNE HOPM
MEeXAyHapOAHOro NpaBa BOOPY>KEHHbIX KOHQITMKTOB, NPW YCIOBUK, YTO TaKoe OpyXue,
Takue 6oenpunachkl, Takas TEXHUKA U Takne MeTodbl BeAeHUS BOMHbI ABMAKTCA
npeamMeToM BCEOOBEMIIOLLErO 3anpeLLEHNS U BKITOYEHbI B MPUIIOXKEHNE K HACTOSALLIEMY
CtaTtyTy nyTemM nonpasKu COrfacHO COOTBETCTBYOLLIEMY MOMOXEHUIO, U3MOXEHHOMY B
ctatbsax 121 n 123;

XXI) nocaratenbCTBO Ha YenoBe4YEeCKOe AOCTOMHCTBO, B YACTHOCTM OCKOPOUTENBHOE U
YHWXKarLee obpalleHune;

XXIl) nsHacunoBaHue, obpalleHne B cekcyanbHoe pabCTBO, MPUHYKOEHME K MPOCTUTYLIAM,
NpuHyguTensHas 6epeMeHHOCTb, Kak OHa onpegerneHa B nyHkTe 2 (f) ctatbn 7,
NpUHyAMTENbHAs CTepUnn3auus 1 nobble Apyrue Buabl CEKCyarnbHOro Hacunms,
npegcraenstowme cobon rpyboe HapylueHne XKeHeBCKMX KOHBEHLMN;

XXIII) ncnonb3oBaHne NPUCYTCTBUA FPaXKAAHCKOro Nvua unm Apyroro oxpaHsaemoro nuua ans
3alLUMTbl OT BOEHHbIX JENCTBMIN OnpeaeneHHbIX MyHKTOB, PaNoHOB MM BOOPYXEHHbIX CUIT;

XXIV) ymbILLNIEHHOE HAHEeCeHWe yaapoB No 34aHnam, maTepuanam, MeauLMHCKUM
yupexgeHusamM 1 TpaHCMOPTHBIM CpeacTBaM, a Takke NepcoHany, NCNosb3yLWUm B



COOTBETCTBUN C MeXaAyHapOoOHbIM NMpaBoOM OTIIMYUTENIbHbIE amMbnemsl, YCTaHOBJ1E€HHbIE
YKeHeBCKMMU KOHBEHLMSAMN;

XXV) yMbILLNEHHOE COBEpLUEHUE AENCTBUIA, NOABEPraloLLMX rpaXaaHCKoe HaceneHue ronoay,

B kayecTBe cnocoba BeeHus1 BOVHbI nyTem nmweHna ero npeameTosB, HeobxoauMbIX Ans
BbI’)KMBAHUA, BKITIOYaA yMbILWIEHHOE CO3JaHne I'IpeI'IFITCTBVIﬁ Aand npegocrtaBlieHnA
NOMOLLN, KaK 3TO NpeayCMOTPEHO B YKeHeBCKNX KOHBEHLUMSAX;

XXVI) Habop unu BepboBka geTen B Bo3pacTe 40 NATHagUaTK NeT B COCTaB HaLMOHaIbHbIX

c)

1)

BOOPYXEHHbIX CUIm NN nx ncnosrb3oBaHne And akTMBHOIoO y4acTtua B ©0eBbIX OENCTBUSIX;

B CINy4ae BOOPY>KEHHOIO KOH(PIMKTa HEMEXOYHAPOOHOIO Xapakrepa Cepbe3Hble
HapyLeHus ctatbn 3, obLien onsa yetblpex KeHeBCKUx KOHBEHUUI oT 12 aBrycTta 1949
roga, a UMeHHo: noboe 13 cnegyowmnx AesitHUN, COBEPLUEHHbBIX B OTHOLLEHWM UL, HE
NPUHUMAIOLLIMX aKTUBHOIO Y4acTMs B BOEHHbIX AENCTBUSIX, BKIHOYAsi BOEHHOCIYXaLUuX,
CINOXUBLLNX OPYXKe, U NUL, BbIBEAEHHbIX U3 CTPOA B pe3ynbTate 60Mne3Hu, paHeHus,
coAepXKaHus Nof cTpaxewn unum no nodon Apyron npuynHe:

nocAraTesibCTBO Ha XM3Hb U JIMYHOCTb, B YaCTHOCTU y6l/II7ICTBO B ntobon cbopme,
npu4ynHeHune yBe‘-Il/II7I, XXeCTOKoe o6pau.|,eHV|e N NbITKWU;

nocAaraTenbCTBO Ha YerioBe4yeckoe AOCTOMHCTBO, B YaCTHOCTU OCKOp6VITeJ'IbHoe n
yHUXatoLee obpalleHue;

B34ATWE 3al10XKHUKOB;

BbIHECEHWE MPUrOBOPOB 1 NMPUBEAEHME UX B UCTIONHeHWe 6e3 npeaBaputernisHoro
cyne6Horo pasbupaTtenbcTea, NPoBeAeHHOro Co3aaHHbIM B YCTaHOBIEHHOM MNopsiaKe
cynom, obecneyvBatomm cobnofeHre Bcex cyaeGHbIX rapaHTuid, KoTopble Mo
BCeobLLeMy NpU3HaHWio ABNATCA 06A3aTenbHbIMK;

NYHKT 2 (C) NPUMEHAETCA K BOOPYKEHHbIM KOH(*)J'IVIKTaM HeMeXOYyHapoa4HOro Xxapakrepa u,
Taknm o6pa30M, He NMPUMEHAETCA K CrlydadaM HapyLweHUA BHYTPEHHEro nopsdaka n
BO3HUKHOBEHUA HaNPAXEeHHOCTU, TaKUM, KakK 6eCI'IOpFI,ElKVI, oTaenbHbIEe U cnopaan4vyeckue
aKTbl HACUNnNA U NHble aKTbl aHarorM4HoOro Xxapakrepa,

Apyrie cepbesHble HapyLLEeHUsl 3aKOHOB U 00blYaeB, NPUMEHUMbIX B BOOPY>KEHHbIX
KOH(IMKTaX HEMEXAYHAPOAHOro XapakTepa B YCTaHOBIEHHbIX pamMKax MeXayHapoaHoro
npaea, a MMeHHO NoGoe 13 creayLMX AesHWIA:

YMbILLIIEHHOE HaHeCeHMe yaapoB MO rPaXkaaHCKOMY HaCENEHUIO Kak TakoBOMY, a Takke
YMbILIMEHHOE HamnageHne Ha OTAENbHbIX FpaXaaHCKMX NL, He NPUHUMALOLLIMX
HernocpeaCcTBEHHOIO y4acThsl B BOEHHbIX AeNCTBUSX;

YMblILWII€HHOE HaHeCeHe yaapos Mo 3aHnAam, Mmatepuanam, MEOUNLUNHCKUM YyYpeXaeHUAM
M TPpaHCNOPTHbLIM CpencTBaM, a Takke nepcoHarny, ncnosib3yruwmnm B COOTBETCTBUM C
MeXOyHapoOHbIM NPaBOM OTJIMHUTESIbHbIE ambnemsl, npenycMOTpEeHHblIe >KeHeBcKnMM
KOHBEHUUNAMMU;

YMBbILLFIEHHOE HAaHECEHME yaapoB No nepcoHany, obbektam, Matepuanam,
nogpasgeneHnamM Unu TpaHCNoOpPTHLIM CpeacTBaMm, 3a4eNCTBOBAHHbLIM B OKa3aHUK
ryMaHuTapHOn NOMOLLM UM B MUCCUW MO NOSAEPXKAHUIO MMpa B COOTBETCTBUN C YCTaBOM
Opranunsaummn O6beanHeHHbIX Hauwmi, noka OHM MMEIOT NPaBo Ha 3aLuTy, KOTOPOK
Nonb3ylTCH rpaXkaaHCKue nvua unm rpaxkgaHckme ob6beKTbl MO NpaBy BOOPYXKEHHbIX
KOH(NUNKTOB;

YMbILUNIEHHOE HaHEeCEeHWe y4apoB Mo 30aHNsIM, NpeAHa3HauYeHHbIM Ans Lenen penuriu,
o6pa3oBaHusi, UCKYCCTBa, Hayku Unv 6raroTBOpUTENBHOCTU, UCTOPUYECKUM NaMATHUKaM,



rocnutanam n mectam cocpegoToyeHus OOnbHbIX U paHeHbIX, Npn ycrnosunn, 4YTo OHN He
ABNMAOTCA BOEHHBbIMU LleNAMU;

V) pasrpabneHue ropoga nnvM HaceneHHoro NyHKTa, gaxe eCnv OH B3AT LUTYPMOM;

VI) u3HacunoBaHue, obpalleHne B CekcyanbHoe pabCcTBO, MPUHYXOEHNE K NPOCTUTYLMM,
npuHyguTenbHas 6epeMeHHOCTb, Kak OHa onpegerneHa B nyHkTe 2 (f) ctatbun 7,
npuHygunTenbHaa ctepunnu3auma un nodble apyrue Buabl CeKCyaribHOro HaCcunusa, Takxe
npeacrasnaowme cobor rpyboe HapylweHne ctatbu 3, obien ang yetbipex KeHeBcknx
KOHBEHLWN,

VIl) HaGop unu BepboBKa AeTeli B Bo3pacTe A0 NATHAAUATU NET B COCTaB BOOPYXKEHHbIX CUI1
WY rpynn UM UCNoNb30BaHMe KX Orsl aKTUBHOIO y4acTusi B 60EBbIX AeNCTBUSIX;

VIIl) otoava pacnopsikeHun o nepemeLLeHnn rpaXxaaHCcKkoro HaceneHms no NpuyYnHam,
CBSI3aHHbIM C KOH(ITMKTOM, €CIN TOSNbKO 3TOro He TpebyoT coobpaxeHnst 6e3onacHoCTH
COOTBETCTBYHLLErO rpaX4aHCKOro HacerneHus Unu HacTosTenbHas HeobxoanMOoCTb
BOEHHOr0 Xapakrepa;

IX) BeponomHoe yOUINCTBO UNKN paHEHNE KoMbaTaHTa HENpUATENS;
X) 3asBneHue 0 TOM, YTO nowiagpl He OyaerT;

XI) npuyMHEHWE n1uam, KOTopble HaXOA4ATCS BO BMACTU APYrOi CTOPOHbI B KOH(NNKTE,
hM3NYECKMX YBEYUMI NN COBEPLUEHNE HAZ HUMW MEOULIMHCKUX UMW HayYHbIX
3KCNEPUMEHTOB NOOOro poaa, KOTopble He onpaBaaHbl HEOOXOAUMOCTBIO MEAULMHCKOIO,
3y6oBpavebHOro unm 60rbHUYHOMO NIEYEHMS1 COOTBETCTBYHOLLETO NLA U He
OCYLUECTBIIAKTCA B €ro nitepecax n Kotopble NPpUHNHAKT CMEPTb U CEPbE3HO
yrpoXatoT 300pOBbI0 TAKOro nuua unu nuu;

X”) YHUHYTOXEHNE UInn 3axeat nMmyLlecTBa HENnpuAaTernd, 3a UCKIto4eHneMm CrliydaeB, Korga
TaKoe YHUYTOXEeHNE U 3axBaT HACTOATESIbHO OUKTYHTCA obcTosTensLCTBAMU KOH(*)J'II/IKTa;

f)  nyHKT 2 (e) NpMMEeHSAETCA K BOOPYXEHHbIM KOH(NIMKTaM HEMEXAYHapoO4HOro xapakrepa u,
TakvMm obpasom, He MPUMEHSIETCA K CryYasM HapyLLEHUs BHYTPEHHero nopsaka u
BO3HUKHOBEHWNS HaNPSXKEHHOCTU, TaknM, kak becnopsaku, oTaenbHbIe U cnopagnyeckue
aKTbl HACUIMUA UMW UHbIE aKTbl aHaNornyHoro xapakrepa. OH NPMMEHSETCA B OTHOLLEHUU
BOOPY>XEHHbIX KOH(INNKTOB, KOTOPbIE UMEKOT MECTO Ha TEPPUTOPUM OOHOTO U3 rocyAapcTB-
YYaCTHUKOB, KOraa uaet AnuUTenbHbI BOOPYXEHHbIN KOHMNNKT Mexay
NpaBMTeNbCTBEHHBbIMU BIIACTAMU U OPraHM30BaHHbIMU BOOPYXKEHHBIMUW FpynnamMun nnim
MeXay caMumm Takumu rpynnamu.

3. Hwnuto B nyHkTax 2 (c) u (d) He 3aTparMBaeT OTBETCTBEHHOCTM NPaBUTENLCTBA 3a
nogaepkaHne nnm BOCCTaHOBIEHWE 3aKOHA U NOPsiAKa B rOCy4apcTBe UNu 3a 3aluTy
€[MHCTBA U TeppUTOpUanbHON LIeNIOCTHOCTU roCygapcTBa BCEMU 3aKOHHbIMU CPeaCTBaAMM.



5.

O6wure kommeHTapumn 20 Komuteta OOH no npaBam 4yenoBeka K
MexayHapogHOMY NakTy O rpaXAaHCKUX U MNONIUTUYECKUX NpaBax

Cratbsa 7, Copok yeTBepTada ceccus, 1992 r. CO0pHMK 00OLLMX KOMMEHTaApPUEB, NMPUHSATLIN
opraHusaumsimu B pamkax [JoroBopa o npasax 4enoseka, [lok. OOH HRI/GEN/1/Rev.1,
30.

1.  Hacrosawmin koMMeHTapun 3ameHsaeT kommeHTapun 7 (16-a ceccua 1982 r.), oTpaxas
coaepkaHue nocnegHero 1 passmeas ero.

2.  Uenb nonoxeHun ctatbn 7 MexgyHapo4HOro nakta o rpaX4aHCKUX U NONMTUYECKNX MpaBax
3aKMYaeTcs Kak B 3almTe AOCTOMHCTBA, Tak 1 B obecnedeHnn onanyeckon n NCMXnMYecKomn
HEMPUKOCHOBEHHOCTM NMYHOCTU. [0CYyAapCTBO-y4aCTHUK 06A3aHO NyTEM NPUHATUSA
3aKoHodaTernbHbIX U ApYrnx Heobxoaumbelx Mep obecneunBaTh 3awmTy noboro nuua ot
OENCTBUN, 3anpeLLEeHHbIX B CTaTbe 7, He3aBUCMMO OT TOro, COBEPLLAKTCA NN 3TN OENCTBUS
nuuamu, OENCTBYOLUMM B paMKax CBOMX ohmumanbHbIX NOMTHOMOYMIA, BHE paMOK 3TUX
NOMIHOMOYMIA UK B NIMYHOM KadecTBe. Coaepkalleecs B cTatbe 7 3anpeLleHue
OOMONHAETCSA No3nTUBHBIMU TpeboBaHuamu nyHkTa 1 ctatek 10 MNakTa, B KOTOPOM
npegycmatpuBaeTcs, YTo “BCe nNuua, NNLEHHbIE cBOOOAbI, MMEIOT MPaBO Ha ryMaHHoe
obpalLeHne 1 yBakeHNe JOCTOMHCTBA, MPUCYLLETO YENOBEYECKOM NTMYHOCTU.

3. TekcT cTaTbn 7 HE JOMNYCKAET HUKAKUX orpaHnvyeHun. KommteT noaTBepXXaaeT, UTo Aaxe B
Cny4vasix Ype3BblHaMHOIO MOJIOKEHUNS, O KOTOPbIX FOBOPUTCH B cTaTbe 4 [lakTa, HUKaKMX
OTCTyI'IJ'IeHVII7I OT MNONOXEHUN CTaTbU 7 He O0nycKkaeTcda U NonoXXeHna 3TON cTaTbk OOJTKHbI
ocTaBaTbCe B cune. AHanormyHbim o6pa30|v| Komutet OTMeYaeT, YTO HMKakne onpasaaHuna
nnn cmdarvyarwme obcTodaTenbcTBa He MOryT NpuUBOANTLCA B Ka4eCTBEe OCHOBaHUA ONA
HapyLleHus cTaTby 7 No fnodbiM NpuUYMHaM, BKITHOYASA MPUKa3 BbILLECTOSALWENO AOMMKHOCTHOIO
nvua nnm opraHa rocyapCTBEHHON BNacTu.

4. B nakTe He COAEPXUTCH KaKoro-nmbo onpeaeneHnsi NOHATUIA, OXBaTbiIBAEMbIX CTaTben 7, U
KomuTeT He cumTaeT HeobxoomumMbiM paspabaTbiBaTb NepeyveHb 3anpeLleHHbIX AeACTBUN
UIn yCTaHaBNMBATb YETKME pasrpaHUYEHns MEXay pasnuyHbiMu hopMammn HakasaHus nunm
obpalLeHns: 3TU pasrpaHMYeHns 3aBUCAT OT XapakTepa, Lernmn 1 XeCToKOCTU NPUMEHSEMOro
obpaLleHus.

5. TpepycmoTpeHHoe cTaTben 7 3anpeLleHne KacaeTcs He TONbKO AeUCTBUI, NPUYNHAIOLLIMX
xepTBe dmamnyeckyto 60nb, HO U 4ENCTBMI, BbI3bIBAKOLLNX MNCUXMYECKME CTpadaHuda. Kpome
TOro, No MHeHuo KomuteTa, 310 3anpelleHne A0SMKHO pacnpoCTPaHATLCA U Ha TeNnecHble
HaKa3aHus 3a NPecTynieHne UM B Ka4ecTBe BOCNMTATENbHON UMM AUCUMNIIMHAPHOW MEpbI.
B aTOM OTHOLIEHMM cnegyeT NogvYEepPKHYTh, YTO CTaThs 7 3alMuaeT, B YaCcTHOCTU, AeTen,
yyalmuxcsl U NauneHToB B y4eOHbIX 3aBeOEHUAX U MEOULMHCKUX YYPEXOEeHUSX.

6. KomuteT oTMe4vaeT, 4To NPOJOIMKUTENBLHOE OANHOYHOE 3aKNioYeHNe coaepXKaLlerocs nog
CTPaXew Unu n1LIeHHOro ceoboapl Nnua MoXeT NPUPaBHMBATLCH K akTaM, 3anpeLueHHbIM
ctaTeen 7. Kak 6b1ro ykaszaHo KomuteTom B ero obLimx kommeHTapusx 6 (16), B ctatbe 6
MakTa B obwem rosopmTca 06 OTMEHE CMEPTHOMN Ka3HW B BbIPAXKEHMWSAX, KOTOPbIE SBHO
noapasyMeBaroT, YTO Takas OTMeHa sBMnseTcs xenaTtenbHon. Kpome Toro, koraa kakoe-nmbo
rocyaapCcTBO-y4aCTHVK MPUMEHSAET CMEPTHYIO Ka3Hb 3a caMble TSXKKME NPecTynneHns, oHa
He TOMbKO AOIMKHA CTPOro OrpaHNyYnBaTbCsA B COOTBETCTBMM CO CTaTben 6, HO U JOMKHa
NPUBOANTLCH B UCMOMHEHNE TakuM 06pasoM, YTOBbI NPUYUHSATL Kak MOXXHO MeHbLLE
HU3NYECKNX U MCUXNYECKNX CTPadaHUN.

7. Bcratbe 7 CcoaepPXnNTcd oaHO3Ha4YHOe 3anpeLlleHne nposegeHna MmeamumnHCKnX ninn
Hay4HbIX ONbITOB 6e3 cBoboaHOro cornacus COOTBETCTBYHOLLEro nuua. KomuteT oTmevaer,
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YTO B AOKIagax rocygapCrB-y4aCcTHUKOB OObIMHO COAEPKUTCHA Mano uHdopmaumm no aTomy
Bonpocy. CneayeT yaensaTtb 6onblie BHMMaHMS Heob6xoaMMocTu 1 nyTam obecneyeHns
cobrntogeHns gaHHoro nonoxeHus. KomnteT Takke oTMeYaeT, YTo 0cobyto 3alUmTy B CBA3N C
npoBedeHMeM Takux onbITOB criegyeT obecnevnTb Ans Nuu, He cnocobHbIX aBaTb
npegycMOTpPeHHOe corfacue, B YaCcTHOCTY Nul, KOTOopble NoABepratTcs kakow-nnbo dopme
3aKIIOYEHMS NOA CTPaXy NN NuwieHns cBoboabl. OTW NuLa He JOMKHbI ABMATLCH
00BbEeKTOM MEeAULMHCKMX UM Hay4YHbIX OMbITOB, KOTOPbIE MOTYT NMPUYUHUTL Bpes X
300pOBbIO.

KomuteT oTMeuaeT, 4To Ans OCyLEeCTBMNEHNS CTaTb 7 He4OCTAaTOYHO 3anpeTuTb Takoe
obpalleHne unu HakaszaHne nNnbo KBanMULUMPOBaTh UX B KAYECTBE NPECTYMEHMS.
locynapcTBam-ydacTHUKam criegyeT nHdopmupoBaTe KoMUTET 0 3aKOHOAaTENbHbIX,
agMUHUCTPATUBHBIX, CyAeOHbIX 1 MPOUYNX Mepax, MPUHUMAEMbIX UMW C LIeNblo
npegynpexaeHnst akToB MbITOK U KECTOKUX, 6ecyenoBeYHbIX UM YHUXKaKLLMX JOCTOMHCTBO
BMAOB obpalleHns Ha Nobon TeppuTopun, HaxoasLWencs nNoa Nx LPUCAMKUMEN, a Takke C
Lenbio HakaszaHWs 3a HUX.

Mo mHeHuto KomuTeTa, rocyaapctea-y4acTHUKM He AOMKHbI NOABEPraTh ML, ONacHOCTH
NPUMEHEHUS MbITOK UMW XECTOKNX, BeCHEeNoBEYHbIX UMK YHMKAIOLWMX AOCTOMHCTBO BUOOB
obpalLeHns unn HakasaHus No Nx BO3BPaLLEHUN B OPYryl0 CTpaHy obpalleHus
NoCpeacTBOM Bbiauu, BbIChINKU nnu Bo3spalleHus (refoulement). B cBonx goknagax
rocygapcreamM-yvacTHUKaM CreayeT ykasbiBaTb, Kakue Mepbl MPUHSATLI C 3TOW LENbHo.

KomuteT cnegyeT nHdopMmpoBaThb O TOM, KaK rocydapCcTBa-y4acTHUKM pacnpoCTPaHA0T
cpeau LWMPOKMX CMOEB HacerneHnsi COOTBETCTBYHOLLYIO MH(OPMALIMIO O 3anpeLleHnm NbiToK 1
onpeaerneHHbiX BUaoB obpalleHns B COOTBETCTBMM CO cTaTben 7. COTpyaHNKK
NpaBOOXPaHUTENbHBIX OPraHoOB, MEAMLUUHCKMI NepcoHan, COTPYAHUKM NonMummn n nobble
apyrve nuua, umeroLne OTHOLLEHNE K COAEPXXaHUIo Nog cTpaxen nboro nuua,
NoABEPrHyTOro apecTy, 3a4epPXKaHnio UNKn NULWEHMIO cBobOAbI B Kakow Bbl TO HK 6bINo
dhopMe unun K 06paLLeHnto C HUM, JOSMKHbBI MPONTN COOTBETCTBYIOLLMIN MHCTPYKTaX U
nony4nTb Haanexatlyto NoAroTosky. [ocyaapcTBaM-yyacTHMKaM crnegyeTt nHpopmuposaTtb
KomuteT 0 npoBeAeHHbIX UHCTPYKTaXe U NOAroTOBKE U O TOM, SBNSIETCA N cogepxalleecs
B CTaTbe 7 3anpeLleHne COCTaBHOWN YacTbio MOOXEHWUI O PYHKLMOHANbHbIX 06513aHHOCTAX
TaKuX UL U 3TUHECKUX HOPM, KOTOPbIX OHU AOMKHbI NPUAEPXNBaTLCS.

MommuMo onncaHusa mep, obecnedmBaroLLmnx o6LLYIO 3aLMTY OT AEMNCTBUM, 3anpeLLeHHbIX
cTaTben 7, Ha YTO MMeEeT NpaBo KaxAdbli, rocygapCcTBam-y4yacTHVUKaM criegyeT
npeacTaBnsaTb NOAPOOHY0 MHOPMaLMIO O rapaHTUSX cneumnanbHOW 3awmTbl A4ns 0CO6eHHO
ys3BUMbIX Nuy. CnegyeT OTMETUTb, YTO CUCTEMaTUYECKUIA KOHTPOIb 3a cobnioaeHnem
npaswun, UHCTPYKUMIA, METOAOB 1 NPAKTUKW NPOBEAEHMS JOMPOCOB, a TaKkKe MONTOXEHUN,
KacaloLmMxcsa cogepxaHns Nnod CTpaxken nuu, nogsepraeMbix apecTy, 3agepxaHuio unu
nuweHuto ceoboabl B kKakon 6bl TO HY GbIno hopme, 1 06paLleHns ¢ HUMK, NpeacTaBnaeT
cobo achekTnBHOE CPeACTBO HEAOMYLLEHUS NbITOK U Noxoro obpalueHns. Ons
obecneyeHns adPeKTMBHOW 3almUTbl COAepXKaLLUMXCa Nog CTpaxen nuy Heobxoanmo
NPUHMMaTL Mepbl K TOMY, YTOObI OHW cogepXanuncb B MecTax, ouumansHO NPU3HaHHBLIX B
KayecTBe MeCT cogepaHus nod cTpaxen, a ux damvnmm u mecta cogepxaHus nog
CTpaXkeun, paBHO Kak 1 hamunnm nuu, OTBETCTBEHHbLIX 3a UX CcoaepXXaHne nog CTpaxen,
yKasblBanucb B peecTtpe, 4OCTYNHOM AN 3anHTepecoBaHHbIX NuL, B TOM Yucrne ans
POACTBEHHUKOB U Apy3en. B aTux xe uensx 4omkHO UKCUPOBaTLCH BPEMS U MECTO
npoBedeHns BCeX AOMNPOCOB, a Takke haMmnmm Bcex NpUCyTCTBYIOLWUX Tam nuu, 1 3Ta
nHdOopMaLMsa Takke AoMmKHa ObITb 4OCTYMHOW And Lenen cyaebHoro u aaMMHUCTPaTUBHOMO
pa3bupaTtenbcTBa. CnegyeT Takke NPUHUMATL Mepbl B LENsX 3anpeLleHnst coaepkxaHus
nop, cTpaxen 6e3 npaBa nepenuckn n obLLeHns. B aTo cBA3KM rocygapcTBa-y4acTHUKM
OOIMKHbl obecneynTb, YTOObI BO BCEX MeCTax 3afepXaHns He yCTaHaBMBanocCh Kakoro-
nmMbo 06opyaoBaHNs, KOTOPOE MOXHO BbIfo Bbl MCNonb3oBaTh AN MbITOK UIN MIIOXOro
obpalleHuns. 3awumTa cogepxallerocs nof cTpaxen nuua npegnonaraet Takke
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obecrneyeHre CBOEBPEMEHHOIO U PErYNSPHOro A4OCTyMNa K BpayaM 1 agBokatam u, nog
HagnexalyM KOHTPOMeM, ecrv Toro TpebytoT MHTepeck CreacTBUs, K YleHaM CEMbM.

[na npoTuBOOENCTBUA HapYLLEHWAIM CTaTby 7 Ba)kHO, YTOGbI 3aKOH 3anpeLlarn
MCMorb3oBaHWE UM NPUHSATUE B Ka4ecTBe NpuemnemMblx B cyaebHbix pa3bupatenscTeax
3aABNEHUIA UMW MPU3HAHWIA, NOMYYEHHbIX MyTEM NPUMEHEHNS MbITOK U OPYIUX
3anpeLleHHbIX BUAOB obpalleHns.

locynapcTBa-yvyacTHUKM, MpeacTaBnss CBoM AoKaAbl, AOMKHbI COOOLLATb O MONOXEHUSIX
CBOEro YrofloBHOro nNpaea, 3anpeLlatoLLmX MnbiTKU U XKecTokoe, 6ecyenoBeyHoe U
yHUXKatolLee AOCTOMHCTBO obpalleHme Unu HakasaHue, U ykasblBaTb, Kakme Mepbl
Haka3aHWs NPUMEHSIIOTCS B OTHOLLEHMMN TakuX AeNCTBUI, COBEPLUEHHbIX OuLIManbHbIMU
WY VHBIMW NiMLIaMW, BbICTYMNaoLWMMK OT MMEHW FroCyAapCTBa, UK YacTHbIMK nuuamu. Jnua,
HapyLiatowue cTaTbio 7 B oopme NobyKaeHWsl K COBEPLLEHMIO 3anpeLLeHHbIX AeNCTBUN,
Wnn oTAaum npukasaHusi 06 UxX CoBEpLLEHWU, UMW NPOSIBIIEHUSI TEPMUMOCTM K UX
COBEPLUEHMIO, UM COBCTBEHHO COBEPLLEHUSI TaKUX AENCTBUN, AOIHKHBI HECTM
OTBETCTBEHHOCTb. CriefjoBaTeNbHO, NLA, OTKa3aBLUMECS BbIMOSHATL NPUKasbl, He AOMKHbI
noaBepraTbCs HakasaHUo UM KakoMy-nnbo npecnefoBaHuto.

CTtaTtblo 7 cnepgyeT paccMaTtpuBaTth B cOMeTaHUU ¢ NyHKTOM 3 cTaTbm 2 lNMakTta. B cBounx
JOKnagax rocygapcTBa-y4acTHUKU OOMKHBI yKasbiBaTb, Kakum obpa3om nx npaBoBas
CcMCTEMA Ha NpaKTUKe rapaHTUpPyeT He3aMeanMTenbHOe NpekpaLleHne Bcex JeNCTBUN,
3anpeLLeHHbIX CTaTbel 7, paBHO Kak U BO3MOXXHOCTb COOTBETCTBYIOLLENO BO3MELLEHNS
yuwiepba. Bo BHyTpEHHEM 3aKOHOAATENbCTBE OOJPKHO ObITh MPM3HAHO NPaBo nogayn
anobbl B OTHOLLEHUN obpalLeHus, 3anpeLleHHoro ctatben 7. Kanoodbl OOMmMKHbI
paccnegoBatbcsa 6e3oTnaratenbHO 1 6ecnpucTpacTHO KOMMETEHTHBIMW OpraHamu C Lienbio
obecneyeHnst a¢hpHeKTUBHOIO NCNONb30BaHNS AAaHHOIO CPeACTBA NPABOBOW 3aLLMTDI.
[oknagpbl rocygapcTB-y4acTHUKOB AOMKHbI coAepXaTbh KOHKPETHYH MHhopmMaLmio o
cpeacTBax NpaBoOBOM 3aLUUThLI, MMEIOLLMXCHA B PACNOPSHKEHNN XEPTB 3anpeLleHHOro
obpalLeHunst, 1 0 npoueaypax, KOTOpbIX AOMKHbI MPUAEPKMBATLCSA NogaTenm xanobsbl, a
TaKkKe CTaTUCTMYECKME AaHHbIE O KONMYeCTBe Xanob 1 pesynbtatax MX pacCCMOTPEHUS.

KomuTeT oTMeTnn, 4To HEKOTOpbIe rocyaapcTBa 06bABMNN aMHUCTUIO B OTHOLLEHUW aKTOB
MbITOK. AMHUCTUN OBBLIYHO HECOBMECTVMbI C 06A3aHHOCTbLIO rOCY4apCTB NPOBOAUTL
paccrnefoBaHve Takux AesHUA, rapaHTUpoBaTh CBOBOAY OT Takux akToB B NpeAenax CBoen
topucankumn, n obecneunsaTh, YHTOOLI OHWM HE NoBTOPANUCHL B ByayLlem. [ocyaapcTea He
MOTyT NuLWaTh NnL NpaBa Ha apHEKTUBHOE NCMONb30BaHMeE Kakoro-nnbo cpeactea
3alUWThbI, BKMOYas KOMMEHCaUMIo U Takyto NOMHy peabunurauuio, Kotopas MOXeT
oKasaTbCs BO3MOXHOMW.



6.

CBop NpUMHLMNOB 3alMTbl BCeX Nuu, NnogBepraeMbiX 3agepKaH1io Unum
TIOPEMHOMY 3aKJTHO4YEHUI0 B KaKon Obl TO HU ObIno chopme

MpuHaT pesontouuent eHepansHon accambnen OOH 43/173 ot 9 nekabpsa 1988 r.

Cdepa npumeHeHns Ceoga NpUHLMNOB

HacTtoswme MprHUMNbI NPUMEHSAOTCA ANS 3alUMThl BCEX NUL, NOABEPraeMbIX 3a4ePXXaHuIo Un
3aKIIH0YEHMIO B Kakol Bbl TO HM BbINo dhopme.

Ynorpeb6neHue TepMUHOB
[Ons uenen CeBoga NnpUHLMNOB:

a) CITOBO «apecCT» O3Ha4aeT aKT 3aaepXXaHuna nmua no nogo3peHnto B cCoBepLLEeHN Kakoro-
nnéo npaBoOHapyLweHna nnm no peeHunto Kakoro-nmbo opraHa;

b) cnoea «3agepxaHHoe NMLO» 03HA4YalT Nboe N1LO, NMWEHHOE NMYHON cBO6OAbI HE B
pes3ynbTaTe OCY)XAEeHUs 3a COBEpLUEeHNE NpaBoHapYLUEHWS;

b) cnosa «3akntoyeHHOEe NULO» 03HaYaloT NBOoe NULO, NULLIEHHOE NMMYHOK cBOGOabI B
pesynbTaTe OCYXOEHUs 3a COBEpLUEHIE KAaKoro-nnbo npaBoHapyLIeHns:;

C) CroBO «3afep)KaHue» 03Ha4yaeT COCTOsiHME 3afepXKaHHOro nvua, onpeaeneHne KoToporo
NPVBOAUTCS BbILLE;

d) CINOBO «3aKIto4eHne» o3Ha4YaeT COCTOoAHME 3aKIto4YeHHOro nmua, onpeneneHmne Kotoporo
NPUBOANTCA BbILLE;

e) cnoBa «cyaebHbI UM MHOWM opraH» 03Ha4alT cyaebHbI UM MHOW OpraH B COOTBETCTBMM C
3aKOHOM, CTaTyC U NOJIOXKEHME KOTOPOro 06ecrneynBaoT MakCMarbHO MPOYHbIE rapaHTMK
KOMMNETEHTHOCTU, 6eCnpUCTPacTHOCTU M HE3ABUCUMOCTH.

MpwvHumn 1

Bce nuua, nogBepraroLwmecs 3agep>KaHnio U 3akno4eHnto B kakor Obl TO HK Bbino
dopmMe, UMEKT NpaBo Ha ryMaHHoe obpalleHne 1 yBaXeHne JOCTOMHCTBA, NPUCYLLEro
YerioBEeYEeCKOn JINYHOCTMU.

MpwuHumn 2

ApeCT, 3afepXXaHmne nnu 3akrnr4vyeHmne ocyLecCTBNATCA TONIbKO B CTPOIroMm CoOoTBeTCTBUA C
NONOXEeHUAMU 3aKoHa U TOJNTbKO KOMMEeTEHTHbIMU AOJTKHOCTHBIMU NnuamMun nnn nmuamu,
YNONMHOMOYEeHHbIMW AnA 3TOW Lienn 3aKOHOM.

MpuHumn 3

B vHTepecax nuu, noaBepraembix 3afepXKaHuio UK 3aKIlo4YeHWIo B Kakol Bbl TO Gbiro
dopme, He JoNyCKaeTCs HUKAKoe OrpaHnyeHne Unn yMmareHue kakux 6bl To HY Bbinio npae
yenoseka, NPU3HaBaeMbIX UMW CYLLIECTBYIOLLIMX B KAKOM-NMBO rocy4apcTee B COOTBETCTBUU
C NpaBoOM, KOHBEHLIMSIMM, NPaBuaMmn Unmn obbl4asammn, Ha TOM OCHOBaHWUK, YTO 3T Npasa He
NPU3HAIOTCA UMW NPU3HAIDTCA B MeHbLLEM 06beMe B HacToslem CBode NpUHLUMNOB.

MpuHumn 4

3agepkaHve unu 3aknioyeHne B kakom 6bl To HY Bbino dopme, 1 BCe Mepbl,
3aTparmBaroLime npasa Yyenoseka NPUMEHUTENBHO K 3adepXaHHbIM U HaXOAALWMMCS B



3aKMYEeHMN NnLam, AOMKHbI OCYLLIECTBASATLCH B CUIY NMOCTAHOBIEHNUS UNW NoAnexaTtb
adhheKTUBHOMY KOHTPOSHO cyaebHOro nnmn gpyroro opraHa.

MpuHuun 5

1.

HacTtoswme npyHUmnbl NPUMEHSIOTCA KO BCEM NLAM B nNpegenax Tepputopmm nobdoro
[aHHoro rocygapctea 6e3 kakoro Obl TO HM 6bIfo pasnuMumns, kak TO B OTHOLLEHUW pachl,
LBeTa KOXWu, nona, A3blka, penmrmm nnn sepoBaHnd, NOJIMTUYECKNX UITN UHbIX y6e>|<,quv||7|,
HaUuMOHalnbHOIo, 3THMYECKOro Uim counaribHoOro NnponcxoxaneHnda, UMyLecTBeHHoro,
COCJ10BHOIO Ui MHOIO NONOXEeHU4.

Mepbl, NpUMEHsiEMbIE B paMKkax 3akoHa U NpeAHa3Ha4YeHHble crneumarnbHo Ans 3aWwuThl npas
1 ocoboro crtaTyca XeHLWH, B 0COBEHHOCTU BepeMeEHHBbIX XXEHLLMH U KOPMSILLMX MaTepeit, a
Takke geTeun, NoApPOCTKOB, NpecTapesibiX, 60MbHbIX UM UHBANWAOB, HE paccMaTpUBalOTCS
KaK AUCKPMMUHALMOHHBIE. Bonpoc 0 Heo6XxoaMMoCcTu 1 MPYMEHEeHN Takux Mep Bceraa
NOAJSIEXXUT PACCMOTPEHUIO CyAeOHbIMU U APYTMM OpraHoM.

MpuHUuMn 6

Hu ogHo 3agepxaHHOe Unu HaxoasLWeecs B 3aKMOYEHUN ML He JOMKHO NoABepraTbCcs
MbITKAM UIX XECTOKUM, 6ecyenoBeYHbIM UMM YHUXKaLWUM JOCTOMHCTBO BuaaM obpalleHnus
Unn HakasaHus. Hukakue obcToaTenbCcTBa He MOTYT CMNYXXUTb ONpaBAaHneM NbiTOK UK
OPYIUX XXECTOKUX, BecyenoBeyHbIX UMy YHUKaKLWMNX JOCTOUHCTBO BUOOB 06paLLeHNs unu
HakasaHus.

MpuHumn 7

1.

locypapctBam cnefyeT 3anpelaTb B 3akoHOA4aTENbHOM nopsiaka Nnobble AencTeums,
npoTMBopevallue npasam n 06a3aHHOCTSM, cogepKalmmcs B HacToawmx MNpuHumnax,
HanaraTtb 3a Takune ,EI,eIZCTBI/IFl COOTBETCTBYHOLLME CaHKUMN N NPpOBOANTb 6ecr|p|/|CTpaCTHoe
paccnegoBaHue no xanobam.

[oMmKHOCTHbIE NuLA, UMetoLLMEe OCHOBAHWUS CYMTaTh, YTO MPOU3OLLIIO UM MOXKET NPOU30ONTK
HapylueHue HacTosLero Ceoda NPUHLUMMNOB, AOMKHbI COOBLLNTE 06 3TOM BbILLECTOSALLUM
BNacTaM WU, Korga aTo HeobXxoauMo, APYrMM COOTBETCTBYIOLUM BNACTAM UMW opraHam, Ha
KOTOpbIe BO3MOXXEHbl MONTHOMOYMS MO HAA30PY UMK UCMPABIEHMIO MONOXEHWS.

TNio6oe apyroe NULIO, MMEIOLLIEE OCHOBAHWE CYMTATb, YTO NPON3OLLIIO UMM MOXKET NPOU30NTH
HapylleHue HacTosiero Ceoaa NpvHLUMMIOB, UMEET NPaBo CoobLWUTL 06 3TOM B
BbILLECTOSILLME MO OTHOLIEHWIO K MPUYACTHLIM AOMMKHOCTHLIM NLAM MHCTaHUMKM, a Takke
APYrIM COOTBETCTBYIOLLMM BIACTAM WIM OpraHam, Ha KOTOpble BO3M0XeHbl MOSTHOMOYUSI MO
Haa30py VN UCMIPABMEHMIO NMOMOXKEHWSI.

MpwvHuun 8

K Sa,lJ,ep>KaHHbIM nmgam I'IpVIMeHFleTCFl pe)KVIM, COOTBeTCTByPOLIJ,VII7I nx CTaTyCy
HeoCyXAEeHHbIX Nuu. B 3ToM CBSA3M OHKM BCeraa, Korga 370 BO3MOXHO, NMOMELLaTCA
OTAENbHO OT NUL, HaxXo4ALLUUXCA B 3aKIM0YEHUN.

MpwvHuun 9

Bnactu, nponssoasiune apecT nuua, ero sagepxxaHue unuv sedyLume paccnegosaHune gena,
OCYLLECTBASAIT NWLWb NOMHOMOYMS, MPegoCTaBseMble UM MO 3aKOHY, 1 OCYyLLIeCTBIeHne
3TUX NONTHOMOYNIA MOXET BbITb 0BXxanosaHoO B CyaeBHOM 1nmn MHOM opraHe,
npeayCcMOTPEHHOM 3aKOHOM.



MpuvHumn 10

Kaxxgomy apectoBaHHOMY coo6LUaloT Npy apecTe NpuUYuHbI ero apecta u 6e3 npomeaneHus
coobuatoT noboe npeabsSBNeHHOe eMy 06BMHEHME.

MpuHumn 11

1. Jlnuo He MOXeT HaxoanTbcA Nog apectom 6e3 npegocTaBneHms emy ahOEKTMBHON
BO3MOXHOCTM ObITb B CPOYHOM MOpsAKe 3acryllaHHbIM CyaeOHbIM U MHbIM OpraHoM.
3agepxaHHoe N1 MMeeT NpaBo Camo BbICTYNaTb B CBOKO 3aLLUTY UMK NOMNb30BaTLCSA
NMOMOLLIbIO afiBOKaTa, Kak 3TO NpefyCMOTPEHO 3aKOHOM.

2. [o cBegeHus 3agep)kaHHOro nviua unu ero agsokarta, ecrnv TakoBol nveetcs, 6e3
npomeaneHns AoBoaMTCs NorHas MHopMaums o NoGoM NOCTaHOBMNEHUN O 3aAepXXaHuu, a
Takke 0 NpuYMHax 3agepXKaHus.

3. Cy,Cl,e6HbII7I WA NHOM opraH OJIKeH UMETb NOJTHOMOYUA OJ14 paCCMOTPEHUA, B Cllydae
HeobXxoaMMOCTWN, OCHOBaHUN AJ1s npoaneHna Cpoka 3aaepxaHud.

MpuHumn 12
Hapnexalumm o6pasomM 3aHOCATCA B NPOTOKONM:
a) MpUYMHbI apecTa;

b) BpeMA apecTta 3TOoro nuua n Bpemsd, Korga takoe oo ObIno npenpoBoXgeHo B MECTO
coaepxaHud, a Takxke BpeMd nepBoro nodBiieHna nepea Cy,El,e6HbIM NI HbIM OPraHomMm;

C) aMunMM COOTBETCTBYIOLLMX AOMKHOCTHbIX AL, MPaBOOXPaHUTENbHbIX OPraHoB;
d) TOuYHble gaHHbIe B OTHOLLEHMU MEeCTa CoaepXKaHus.

2. Takue NpoTOKOMbl NPEACTaBNSAITCSA 3a4epKaHHOMY UMW ero agBoKaTy, eCiiv TakoBOW
nMmeeTcs, B NpeanucaHHoi 3akoHOM chopMe.

MpuHumn 13

J_“060My imuy B MOMEHT apecCTa U B Ha4dane 3agep>XaHusa Unm 3aknyveHna nnn BCKkope
nocne 3Toro opraHom, OTBETCTBEHHbIM 3a apecCT, 3adep>XaHne unmn 3aknyeHume,
COOTBETCTBEHHO, OBOOATCA A0 CBEAEHUA U Pa3bACHAKTCA €ro npaBa N Kak OHO MOXET
OCyLLeCTBUTb 3TU NpaBa.

MpuHunn 14

JInuo, KOTOpoe HEAOCTAaTOYHO XOPOLLUO MOHMMAaET UM TOBOPUT Ha A3bIKE, UCMOMb3YEMOM
BMacTsiMK, OTBETCTBEHHbLIMU 32 €r0 apecT, 3agepXXaHne Unu 3aknoyeHme, MMeeT NpaBo Ha
nosiy4eHne Kak MOXXHO CKopee Ha s3blke, KOTOPbI OHO NOHUMAaET, MHOpMaL MK, YKa3aHHON
B npuHumnax 10, 11 (nyHkT 2), 12 (nyHKT 1) 1 13, 1 Ha nony4YeHne NOMOLLM NepeBoaYMKa,
ecnvn Heobxoaumo GecnnaTHON, B CBA3U C OPUAMYECKMM pa3bmpaTenbCTBOM MOCre ero
apecra.

MpuHumn 15



HecmoTpst Ha UCKMoYeEHMs, codepkalumecs B NyHKTe 4 npuHumna 16 1 B nyHkTe 3 npuHumna
18, 3agep>xaHHOMY UMK HaxoAsLEMYCS B 3aKITIOYEHMN LY MOXET ObITb 0TKa3aHo B CBA3U
C BHELLUHUM MMPOM, U B YaCTHOCTW C €ro CEeMbeN U afBoKaToM, B TEYEHNE Nepuoga, He
MpPeBbILLAIOLLErO0 HECKONMBKUX AHEW.

MpwvHumn 16

1.

Bckope nocne apecta 1 nocrne kaxgoro nepesoa U3 04HOro MecTa 3afepxaHunsa nunu
3aKrnyeHns B Apyroe 3agepXXaHHoe Unu Haxodsweecs B 3aknioYeHnn nuuo nmeeT npaso
06paTUTLCH B KOMMNETEHTHBIN OpraH ¢ NPocLOoN yBEAOMUTb YNIEHOB €ro CeEMbMU UNKU APYrnxX
COOTBETCTBYHOLUMX NUL, MO ero BbIGOpY O ero apecTte, 3afepXXaHny Unu 3aknioYeHnn Unm xe
0 rnepeBo/ie 1 0 MecTe, B KOTOPOM OHO COAEPXKMUTCS.

Ecnu 3agepkaHHoe nnu Haxogsieecs B 3aKMYEHUN UL SBASIETCA MHOCTPaHUEM, TO emMy
[OIDKHO ObITh 6€3 NpomeanieHns coobLLEHO O ero nNpaee CBA3aTbCS C MOMOLLbHO
Haanexawunx cpeacts C KOHCYNbCTBOM U anninomMaTtny4ecknmMm npencrtaButenibCTBOM
rocyaapcTBa, rpakgaHUHOM KOTOPOro OHO SIBMISIETCS, UMW KOTOPOE UHbIM 06pa3omM
NpPaBOMOYHO MOJTYy4YUTb Takoe COO6LLLeHI/Ie B COOTBETCTBUM C MeXAyHapOoaHbIM NMpaBOoM,
nnbo ¢ npeacTaBUTENEM KOMMETEHTHOW MEXAYHAPOAHOW OpraHn3aLmmn, ecnm OHO ABNSIETCS
OexeHUeM Unn Kaknm-nnbo MHbIM 00pa3oM HaxoAMUTCS Nop, 3aLLUUTOMN
MEeXNpaBUTENbCTBEHHOW OpraHn3auun.

Ecnun 3apepxaHHOe nnn HaxoasLweecs B 3aKIYeHUN NULO SBNSeTCS
HeCOBEpPLLEHHONETHUM UMK He CMOCOBHO 0CO3HAaTb CBOU NpaBa, TO YNOMSHYThI
KOMMEeTEHTHbIN OpraH no cBoew nHnumnatuee 6epet Ha cebs 0b6a3aTenscTBO NO
yBEeOOMIIEHUIO, YKa3aHHOMY B HacTosweM npuHumne. Ocoboe BHMMaHue yaenseTcs
yBEOOMITEHUNIO POAUTENEN UM ONEKYHOB.

Nio6oe yBegomMneHne, yroMsiHyTOe B HACTOSILLIEM NMPUHLMIE, AOSHKHO OTNPaBAATLCS U
paspeLuaTbCs KOMNETEHTHbIM opraHoM 6e3 npomeaneHusi. KoMneTeHTHbIN opraH MOXET,
OZHaKo, OTCPOYUTL YBEAOMIIEHNE Ha pa3yMHbI Nnepuon, ecnv Toro TpedyoT
UCKItOUMTENbHBIE 0O6CTOSTENBCTBA pacciiefoBaHus.

MpuHumn 17

1.

3agepxaHHoe N1LO UMEET NpaBo Ha NosyYeHne PULNYECKON NMOMOLLM CO CTOPOHBI
apaBokata. OHO BCKope nocrne apecta MHOPMUPYETCS| KOMMNETEHTHLIM OPraHOM O CBOEM
npaBe, U eMy NPefOCTaBNATCA pa3yMHblIE BO3MOXHOCTM AMs OCYLLECTBMNEHUS 3TOro
npasa.

Ecnv 3agepxaHHoe NnuLo He MMeeT afBokaTta Mo CBoeMy BbiGopy, OHO BO BCEX Cryyasx,
Kora aToro TpebyoT MHTepeckl MpaBoCcyausl, MMEeT NPaBO BOCMOb30BATLCS YCyramm
afBokara, HasHa4YeHHOro Ans Hero cyae6HbIM UMK MHLIM opraHoMm, 6e3 onnaTbl ero ycnyr,
€Cnuy 3T0 N0 He pacnonaraeT AOCTaTOYHbIMU AEHEXHbLIMW CpeacTBaMu.

MpuHumn 18

1.

3a,u.ep>KaHHoe nnn Haxopgsuieeca B 3aKno4YeHnn nnmuo MMeeT NMpaBo CBA3bIBATbCA U
KOHCYJ1bTUPOBATbCA C a[JBOKATOM.

Sap,epmaHHomy nnn Haxoasdawemycs B 3aKkrno4eHnn nmuy npenocTtaBrAlTCA Heobxoammoe
BpemA 1 ycrnosua ans KOHch'IbTaLl,MIh CO CBOMM aiBOKaTOM.

MpaBo 3agepXXaHHOro UMM HAaXOASALWErocs B 3aKIMOYEHUN NULa Ha ero nocelleHne
a[BOKaTOM, Ha KOHCYMbTAaLMW 1 Ha CBA3b C HUM, 6e3 NpoMeaneHnst UNu LEeH3ypbl U B
YCMNOBUSAX NOMHOM KOHDUAEHLUMANBHOCTU, HE MOXET BblTb BPEMEHHO OTMEHEHO UMK



OrpaHuyeHo, KpOMe UCKIYMTENbHBIX 06CTOATENBCTB, KOTOPbIE ONPeAenstoTCA 3aKOHOM
UNn yCTaHOBMEHHbIMW B COOTBETCTBMM C 3aKOHOM NpaBuiamu, Koraa, no MHEHWHO
cyAaebHoro nnmn MHOro opraHa, 3To HeobxoAMMO AN noaaepKaHns 6esonacHoOCTH u
nopsiaka.

4. CswugaHus 3afepKaHHOro nin Haxogdawerocq B 3akino4eHnn nmua ¢ ero agBokaTtomMm MoryT
MMETb MeCTO B YCI1I0BUAX, NMO3BONTALLNX OOJI)KHOCTHOMY MUY NPaBOOXpPaHUTESIbHbIX
OopraHoB BUOETb UX, HO HE CIbllLlaThb.

5. Cessb 3afepXXaHHOro Unm Haxogdaulerocqa B 3akrno4eHnun nmua ¢ ero ajBokatomMm He MoXeT
MCNoJ1b30BaTbCA KakK CBMAOETENTbCTBO NPOTUB 0OBUHSAEMOrO MNN HaxoadsLLIerocs B
3aKrn4eHun nuua, eciim oHa He UMeeT OTHOLLUEHUA K coBepLlaeMoMy UM 3amMblilLNAeMOMY
npecTynrieHnio.

MpuHumn 19

3ap,ep>|<aHHomy Mnn Haxogdwemyca B 3aKn4YeHn nuuy npenocrtaBndeTcAd, B HaCTHOCTH,
npaBo Ha noceLieHne 4neHamm ceMmbun U Nnepernncky C HUMHM, a Takke Ha COOTBETCTBYHOLLYHO
BO3MOXHOCTb CHOCUTbCA C BHELWHM MUPOM COrfaCHO pa3yMHbIM YCIOBUAM U
OorpaHn4eHunAam, cogepxawmmcad B 3akKkOHe 1 B YCTAHOBJIEHHbIX B COOTBETCTBUM C 3aKOHOM
npasunax.

MpuHumn 20

Mo I'IpOCb6e 3adepPXKaHHOro Unm Haxogdwerocd B 3akrimifo4eHnn nmua OHO COAEPXKNTCA, eCIN
3TO BO3MOXHO, B MeCTe, HaxoaduemMcd Ha pa3yMHOM yaaneHnun ot ero 0o0bI4YHOro MecTa
NPOXnBaHUA.

MpuHunn 21

1. 3anpeluaeTcs 3noynoTpebnaTb NONoXeHWeM 3a4epXXaHHOro UMM HaxoasLLerocs B
3aKIOYEHMN N1LA C Lenbio NPUHYXOEHUS ero K NPM3HaHUIO, KaKoMy-nnGo MHOMY
n306nMyeHno camoro cebsa unu gade nokasaHuii NPOTUB Moboro gpyroro nuua.

2.  Hv ogHo 3agepxaHHOe NULO He J0MKHO NoABepraTbCs BO BPeMsi JONpoca Hacumnuio,
yrpo3am unv Takum MeTogam A03HaHUSA, KOTOpble HapYLLAOT ero cnocobHOCTb NPUHMMAaTh
PeLLEHNs UMK BLIHOCUTb CYXOEHUS.

MpuHUuMn 22

Hwn ogHo 3afepXXaHHoe nnn Haxogdilieecqd B 3aKnvYeHnn nnuo He OO0JMKHO, AaXe C ero
cornacua, nogeepratbca KaKMm-rinbo mMeanLmnHCKUM Unu Hay4HbIM ONbiTaM, MOTyLLNM
noBpeanTb ero 34opoBbHO.

MpwvHuun 23

1. TpogomkuTensHOCTb Ntoboro gonpoca 3agep)KaHHOro Uy HaXoasILWEerocs B 3aknoyeHum
nvua n nepepbIBOB MEXAY Aonpocamu, a Takke dhamMunmm JOMKHOCTHBIX MWL, NPOBOAALLMX
[0npoc, 1 Apyrnx NPUCYTCTBYOLUX NPU JONPOCe NUL, PETMCTPUPYIOTCSA U yOOCTOBEPSAIOTCH B
Takon popme, kakasg MoXeT ObITb NpegnucaHa 3akoOHOM.

2. 3apepxaHHOe MUN HaxoAsLLeecs B 3aKMHOYEHUM NNLO U ero agBoKaT, Koraa a1o
NpeayCMOTPEHO 3aKOHOM, UMEIOT AOCTYN K MHGOPMaLMm, O KOTOPOW rOBOPUTCS B NMyHKTE 1
HacTosILLero npuHUMna.



MpwvHuMn 24

3ap,ep>|<aHHomy Mnn Haxogdwemyca B 3aKn4eHnn nuuy npeanocrtaBndaeTCcA BO3MOXHOCTb
ﬂpOVITI/I Hagnexallee meguumHckoe obcrefoBaHne B BO3MOXHO KpaT‘-IaIZLIJVIe CpPOKM nocrne
ero I'IpVI6bITVIFI B MeCTO 3a4epXaHna Unmn 3akrno4eHnd; Brnocrnencrtsnn emy
npegocTtaBlidAloTCA MeanUnNHCKoe OGC.I'Iy)KI/IBaHVIe N fieYyeHne BCAKUM pas, Korga B 3TomM
BO3HMKaeT He0OX0aNUMOCTb. O6CJ'IY)KVIBaHVIe N nedvyeHne npenocTtaBiiATCA BecnnaTHo.

MpuHuMn 25

3afepkaHHOE Uy HaxodsLWeecs B 3aKI0YEHWN NMLIO UK ero agBokaTt, Npuv YCroBum
cobntoAeHNs NyLLb pasyMHbIX YCIOBUIA, HEOOXOAMMBIX AN NoAAepKaHUst 6e30nacHOCTU 1
nopsiaka B MecTe 3agepXKaHusi Unn 3akiiodeHnsl, UMetoT npaBo obpallatbesl B CyaAeOHbIN
WV MHOW OpraH ¢ Npocb60M Un NPOLLEHNEM O NMOBTOPHOM MEAULIMHCKOM ob6creoBaHm
U 3aKMHYEHUN.

MpuHumn 26

dakT NpoxoxaeHus 3agep>kaHHbIM UM HAXOAALWMMCS B 3aKMHOYEHUM NINLIOM MEANLIMHCKOrO
obcnenoBaHusi, hammnnmsa Bpaya u pesynbTaTbl Takoro obcrnefoBaHns AOMKHBIM 06pa3om

dukcupytroTcs B npotokone. ObecneumBaeTca 4OCTYN K 3TOMy npoTokony. Cnocobbl Takoro
[ocCTyna onpeaensioTcsl COOTBETCTBYOLWMUMM HOPMaMK HALMOHANbHOMO 3akoHO4ATENbCTBA.

MpuHuun 27

HecobniogeHune atux NPUHUMNOB MPU Nony4vYeHnn gokas3atesibCTB NpUuHNMaeTCcAa BO
BHMMaHMe npu onpegeneHnn AonyCtMMOCTU TakKnX AOKa3aTes1bCTB NPOTUB 3a4epXaHHOro
Mnn Haxogsuwerocd B 3aKrn4vyeHun nuua.

MpuHuMn 28

3agepkaHHOE UK Haxoasieecs B 3ak/04YEeHUN L0 MMEET NPaBo NoslyyaTb B PasyMHbIX
KonnyecTBax (ecnu 13 rocyapCTBEHHbIX MCTOYHMKOB, TO B MpeAernax MMEeoLLMXC CPeacTB)
y4yebHble, XyOOKEeCTBEHHbIE M MHPOPMAaLMOHHbLIE MaTepuarbl Npu coboaeHnN pasyMHbIX
ycrnoBuiA, oGecneunBaronx 6€30MacHOCTb M NOPAA0K B MeCcTax 3afepXkaHus unm
3aKI0YEHMS.

MpuHumn 29

1. B uensix HabnogeHnst 3a CTporMm cobngeHNeEM COOTBETCTBYHOLMX 3aKOHOB U NPaBuIi
MecTa CoepXXaHusl Nog CTpaxKeln perynsipHo noceLLarTcs kBanuumMpoBaHHbIMU 1
o6nap,arou.u/|MV| 0O0CTaTOYHbIM ONbITOM NUaMn, HadHav4aemMbiMN U OTBETCTBEHHbIMU Nepen
KOMNEeTeHTHbIMX BNactaMuy, OTriM4YHbIMA OT BJ'IaCTeIZ, B HenocpeacTtBeHHOM BejeHUU
KOTOPbIX HAXOOATCA MeCTa 3aepXXaHUA UInn 3aKknnyveHus.

2. 3apgepxaHHOe UNM HaxoasLLeecs B 3aKMHOYEHWMN NULO MMeeT NpaBo CBOGOAHO U B YCNOBUSIX
NosfHOM kKoOHpMAEeHUMANbHOCTM 06LWAaTLCS C NMLaMm, KOTopble NoceLlatT MecTa
3aepXaHus Unn 3aKYeHNss 0 COOTBETCTBUM C MYHKTOM 1 AaHHOro npuHUMna, npu
cobnogeHnn pasymMHbIX YCroBuin, HeobxoamMMblx aAnsa obecneyeHns 6e30nacHOCTU u
rnopsiaka B Takmx MecTax.

MpuHumn 30



Xapaktep noBegeHus 3agep>KaHHoro Nnm HaxogsaLwerocs B 3akmoveHumn nuua,
npeactasnsaoLWLni cobon aAncumnnMHapHoe NpaBoHapyLLEHNE BO BPEMS 3a4epXaHus unm
3aKnYeHns, BU4 1 NPOSOIMKUTENBHOCTL ANCUUMITMHAPHOMO HaKa3aHus, KOTOpoe MOXeT
ObITb HANOXEHO, a Takke BNacTh, B KOMNETEHLMIO KOTOPbIX BXOAUT Ha3Ha4YeHne Takoro
HakasaHus, LOMKHbI ObITb TOYHO OonpeaeneHbl B Haanexalmm o6pasom onybnmkoBaHHbIX
3aKOHax UNn YCTaHOBIMEHHbIX B COOTBETCTBUM C 3aKOHOM Npasunax.

3apepxaHHOE VI HaxoasLLeecs B 3aKMYeHUM NULO UMeeT NpaBo GbiTk 3acnylaHHbIM 0
HanoXeHUs AUCLUNIIMHAPHBIX caHKumii. OHO MeeT NpaBo obXarnoeaTtb Takue Mepbl nepes
BbILLECTOALLMMM BNACTAMMU.

MpuHumn 31

CooTBeTCTBYOLWME BMACTU NPUHUMAIOT Mepbl A4St obecneyeHnsi CornacHo HalMoHanbHOMY
3aKoHOAATENbCTBY, B Crlydae HEOOX0AMMOCTM, MOMOLLM YrieHaM ceMelt 3adepKaHHbIX UK
HaxoAALLMXCA B 3aKMOYEHUN NUL, HAXOOALMNXCHA Ha UX MXXOUBEHUKN, B OCODEHHOCTU
HeCcoBepLUEHHONETHUM fnLaM, U yaensoT ocoboe BHUMaHWe Hagnexallen oneke Hag
AeTbMu, ocTaBiMmucs 6e3 npucmoTpa.

MpwvHumn 32

1.

3agepxxaHHOe NUUO UK ero agsokaT MMEKOT NpaBo, B COOTBETCTBUM C HALMOHAIbHbIM
3aKoHo4aTenbLCTBOM, B Moboe Bpems Bo3byanTb B cyaebHOM unmn nHom opraHe
pa3bupaTensLCTBO, OcnapuBaroLLee 3aKOHHOCTb 3afepXaHus 3Toro nuua, ¢ Lenbo
HeMeaneHHoro ero ocBoboOXAeHUS, eCny Takoe 3adepKaHne ABNSeTCH HE3aKOHHbIM.

YnomsiHyToe B NyHKTe 1 pa3bupaTenscTBO A4OHKHO ObiTh NPOCTLIM, GLICTPLIM U 6ecnnaTHbIM
ONs NUL, He UMEIDLLIMX COOTBETCTBYIOLLMX CpeacTB. BnacTtu, ocyulectensowme
3agepxaHue, OMKHbI 6e3 HeonpaBAaHHbIX 3a4epXXek NPeAcTaBUTb 3aAepXXaHHoe N1LOo
opraHy, paccmaTtpuBatoLLemMy ero erno.

MpuHumn 33

1.

3apepxaHHOe Unu HaxodsLueecs B 3aKMOYeHNM NULIO Unu ero agBokaT MMEIoT NpaBo
HanpaBWTb B OpraHbl, OTBETCTBEHHbIE 33 YNpaBneHne MeCTOM 3afepXaHnsa nnm
3aknioyeHns, n B bonee BbICOKME MHCTaHLMW, a B Criyv4ae HeobxoanumocTH -
COOTBETCTBYIOLLUM OpraHam, yrnoriHOMOYEHHbIM paccMaTpmBaTh anobbl nnm
NpeaocTaBnaTb CPeacTBa 3alUmThI, - IPOCLOY MKW xanoby oTHOCUMTENbHO ObpaLLeHns ¢
AaHHbIM NULIOM, B YaCTHOCTY B Clly4ae NbITOK UMW OPYroro XXecTokoro, 6ecyenoBe4Horo nnm
YHUXaIOLLLEro Yenoeeyeckoe AOCTOMHCTBO BuAaa obpalleHus.

B Tex cnyyasix, korga HU 3agepXaHHOe UM HaxoAsLleecs B 3aKMo4YeHnn Lo, HU ero
agBoKaT He UMelT BO3MOXXHOCTW OCYLLIECTBMTbL CBOU NpaBa B COOTBETCTBUM C MYHKTOM 1,
Takoe NpaBo MOTyT OCYLLECTBUTb YNEeH CeMbM 3afepXKaHHOro U HaxoasLLerocs B
3aKIOYEHNN LA, UK Kakoe-nnbo apyroe nuuo, KOTopoe ocBeaoMIIeHo 06 aTom aerne.

Ob6ecneurBaeTcs KOHUAEHUMANbHbIN XapakTep NpockObl UNK Xanobbl, ecn 06 3Tom
npocuT nogaTtenb NpocbObl UNK anoobbl.

Kaxxgas npocbba unum xxanoba 6e3 npomenneHnin paccmaTpmBaeTcs, U OTBET gaeTcs 6e3
HeonpasgaHHON 3adepxkn. B cnyyae oTKNOHeHNs 3Ton Npocbbbl UnNu xanobbl nnu B cnyvyae
HeonpasAaHHON 3adepXKkn nogatenb NpocbObl UNM Xanobbl MOXET HanpasuTb ee B
cyaebHbIn nnn nHou opraH. Kak sagepxaHHOe Unu Haxoasueecs B 3aKknoyYeHn Nnuo, Tak 1
nto6or nogaTernb NPocbObl MKW anobbl B COOTBETCTBMM C MYHKTOM 1 He MoryT
noaBepraTbCs nNpecneaoBaHnsam 3a nogadvy npocbobl Unu Xanobbl.

MpwvHuun 34



Ecnn cmepTb unm ncyesHoBeHWe 3aepXaHHOro Uy HaxoasLWEerocs B 3akrnoveHnn nuua
nponucCxoaunT BO BpeMA ero sagepxaHnusa nnm 3aknndveHund, 1o Cy,El,eﬁHbIIZ W NHOM opraH
nNpoBOAUT paccriegoBaHue nNnbo no ceoen CobCTBEHHON MHMUMaTMBeE, NMBO No npocbbe
YrieHa ceMbU TakKoro nmua unnun ntoboro nnuda, pacnonaratouiero ceegeHmamm no gaHHomy
Aeny. Ecnu ato onpaegaHo obcTosiTeNnbCTBaMu, TO Takoe paccrnefoBaHne NpoBOANTCS Ha
TOW e npoLiefypHON OCHOBE BCAKMI pas, Korga cMepTb UM UCHE3HOBEHME MPOUCXOaUT
BCKOpeE MocCrie UCTeYEHWs CpoKa 3afepXaHnsa nnm 3aknodeHunsi. PesynbTtartbl Takoro
paccnefoBaHus Uy OT4ET O HEM NPeAoCTaBNATCSA No Npocbbe, ecnn 3TO He HAHOCUT
yepba NpoBOAMMOMY YrONOBHOMY paccrnefoBaHuio.

MpuHumn 35

1.

Yuep0, NpUYNHEHHBIN B pe3ynbTaTe AENCTBUA UNKN YNYLLIEHUA TOCYAapCTBEHHOMO
OOIMKHOCTHOTO NMLA B HapyLLEHWNE NpaB, COAEPXKALUNXCS B HACTOALLMX NPUHLMNAX,
NnoasIeXUT BO3MELLIEHMIO COTMacHO NPUMEHUMbLIM HOPMaM OTBETCTBEHHOCTM,
NpeayCMOTPEHHbIM BHYTPEHHUM 3aKOHOLATENbCTBOM.

NHdopmaums, koTopyto TpebyeTcs 3adMKCMpPOoBaTh COrMacHO HACTOALLMM NMPUHLMMAaM,
npeaocTaBnsieTcs B COOTBETCTBUM C NpoLleaypamu, NpeaycMaTprBaeMbiMy HaLoHanbHbIM
3aKoHOAAaTeNbCTBOM, AN UCTONb30BaHNA NpY NpeabaBEeHUN UCKOB O BO3MELLEHUN
yuiep6a B COOTBETCTBUM C HACTOSALLMM MPUHLATOM.

MpuHumn 36

1.

3agepxaHHoe NnLo, Noago3peBaemMoe U 06BUHAEMOE B COBEPLLEHUM YTONOBHOMO
NPecTyNNeHnsl, CYNTAETCA HEBUHOBHBLIM U UMEET NpaBo Ha obpalleHne C HUM Kak ¢
TaKoBbIM [0 TeX Mop, NoKa ero BUHOBHOCTb He ByaeT [okasaHa CornacHoO 3aKoHy B Xoae
OTKPbITOro cyaebHoro pa3bupatenscTea, Ha KOTOPOM OHO pacnoiarano BCemMu rapaHTusiMu,
HeoBXoaMMbIMKU AN CBOEW 3aLLUThI.

ApecT unu 3agep>xaHvue Takoro fnvua Ha nepuog NpoBeaeHns cneacTems 1 cynebHoro
pa3bupaTenbCTBa OCYLLECTBSIOTCS TONBbKO B LENSAX OTNpaBneHns npaBocyaus Ha
OCHOBaHUSIX M B COOTBETCTBUM C YCIIOBUSIMW 1 NPOLIEAYPaMM, YCTAHOBNEHHbLIMW 3aKOHOM.
3anpelyaeTcs BBeAeHNEe OrpaHMYeHnin B OTHOLLEHUIN TaKOro NnLa, B KOTOPbIX HET
HenocpeaCTBEHHOW HEOOXOAMMOCTM C TOYKM 3PEHUSA LiENe 3aepXXaHus, Unmn ycTpaHeHust
nomex Ansi Xofa paccrnefoBaHusi, N OTNpaBIeHnst NPaBoCyaus, U NOAAEPKAHNS
Ge3onacHOCTU 1 Nnopsiaka B MecTe 3agepkaHust.

MpuHuun 37

Jwuo, 3apepkaHHoe Mo yronoBHOMY OOBMHEHMIO, BCKOPE MOcne ero apecta
npeacraensieTcs cyaebHomMy unm uHoMy opraHy, onpegeneHHoMy 3akoHoM. Takol opraH
OomkeH 6e3 npoMeaneHns NPUHSITL PeLlEHNEe OTHOCUTENBHO 3aKOHHOCTU U HEOBXOAMMOCTM
3agepkaHusl. HUKTO He MOXeT BbITb 3aaepkaH Ha nepro NPOBEAEHNS CNEACTBUSA UK
cynebHoro pasbupatenscTea 6€3 NMCbMEHHOrO MOCTaHOBIIEHNS TAKOro OpraHa.
3apepxaHHoe n1uo, Korga ero A0CTaBsAT B TaKOW OpraH, MMEeT NpaBo BbICTYNUTL C
3asBIeHNEM No NoBoAy 06palleHusi ¢ HUM B Nepuos 3agepXKaHusl.

MpuHumn 38

Nuuo, 3agepxaHHoe Mo YrofioBHOMY 0BBUHEHUIO, UMEET NpaBo Ha cyaebHoe
pa3bupaTenbCTBO B pa3yMHble CPOKM UK Ha 0CcBOGOXAEHWe A0 cyaa.

MpwvHuMn 39

3a ncKntoYeHneM ocobbIX criyyaeBs, MPEeAYCMOTPEHHbIX 3aKOHOM, U ecrv cyAeGHbI Unu
WHOW OpraH He NPVMET MHOIO PeLLEHNs B MHTepecax OTNpPaBreHusl NpaBoCyaus, nvuy,



3agepkaHHOMY MO YrofloBHOMY OOBUMHEHWIO, MPeAOCTaBNAETCH BO3MOXHOCTb MOMNyYnTb
ocBoboXxaeHVe Ha nepuos NPOBeAEHUs Cya Ha YCIOBUSIX, KOTOPble MOryT
yCTaHaBnMBaTbCS B COOTBETCTBUM C 3aKOHOM. TaKoW opraH AepXXWT BOMPOC O
HeoBGX0AUMOCTU 3aAepXKaHus B Nore 3peHust.

OOuwee nonoxeHne

Hwnuto B HacTosawem Ceoge NPMHUMNOB HEe OOJ1KHO UCTOJIKOBbIBATbCA B CMbICIie
orpaHu4eHuna nnm oTxoga ot noboro npaea, Kak OHO onpeaerieHo B Me>|<,uyHapo,qHOM nakTte
O rpaxXgaHCKnx n nonnTu4eCcKux npasax.



7.

PykoBogsime npvHLUMNbI, Kacalolmecs posiv nuu, ocyLeCTBAAIOLWUNX
cynebHoe npecnegoBaHne(OCHOBHbIE MPUHLMMBLI POSIU NPOKYPOPCKUX
paboTHUKOB) (BblaepXKKWN)

MpuHaTel BocbMbiM KoHrpeccom OOH no npegynpexaeHunio npecTynHOCTU n

obpaleHuto ¢ npaBoHapywmTtensamu, 1990 r.

Ponb yronoBHoro nponssogcrtea

10. [domkHOCTb nuLu, OcyLLecTBRsAWLWMX cyaebHoe npecrnegoBaHue, CTporo otaensdercs ot
BbINOJSTHEHUA CyAEeOHbIX DYHKLNNA.

11.  Jlvua, ocywiecTBnsiowmne cyaebHoe npecrneaoBaHue, UrpatoT akTUBHYHO POSib B YTONTIOBHOM
pasbupartenbcTBe, BKovas Bo3bygeHve gena v, Korga aTo paspeLluaeTcs 3aKOHOM Unm
COOTBETCTBYET MECTHOW NpaKkTUKe, B paccrnefoBaHUN NpecTynneHns, Hag3ope 3a
3aKOHHOCTbLIO 3TUX paccnefoBaHnii, HaA30pe 3a BbINONIHEHMEM PELLEHMI cyaa U1
OCYLLECTBNEHUN APYrMX PYHKLMI B Ka4eCcTBe NpeacTaBUTenen MHTepeCcoB rocyaapcTB.

12.  Jlvua, ocyuwecterstowme cynebHoe npecnefoBaHve, B COOTBETCTBMM C 3aKOHOM
NCMNOMHAIOT CBON 00513aHHOCTU CNpaBeAnvBo, NOCNef0BaTENBHO U OLICTPO, yBaXatoT U1
3alLMLLA0T YernoBeYyeckoe JOCTOUHCTBO M 3alUMLLaloT Npaea YenoBeka, cnocobcTBysi Tem
cambiM obecnedeHunio Hagnexatllero npouecca n 6ecnepeboHoOMy PyHKLUOHMPOBAHNIO
CMCTEMbI YTONIOBHOIO NpaBoCyaus.

13. Tpu BbINOMHEHMM CBOMX 0DA3aHHOCTEN N1La, ocyllecTBnsAwmne cynebHoe
npecnegoBaHue:

(@) BbINONHAKT cBOM PYHKUUKM BECNPUCTPACTHO 1 N30erarT BCAKOM ANCKPUMMHALMM Ha
OCHOBE MOMNUTUYECKUX YOEXOEHWIN, COLManbHOro NPOMCXOXAEHUS, pachl, KynbTypbl, nona
unu nodon gpyron ANCKPUMUHALINY;

(b) sawmwaloT rocyaapCTBEHHbIE MHTEPECHI, AENCTBYIOT OO BEKTUBHO, AOMKHBIM 0Opa3om
YUYUTLIBAIOT NOSIOXEHNE NOA03PEBAEMOrO U XepTBbl M 06paLlaloT BHUMaHMe Ha BCce
MMetoLLMe OTHOLLEHWE K Aeny 00CcToATeNbCTBA, HE3aBUCUMO OT TOTO, BbIFOAHbI UK
HEBbIFOAHbI OHWU ANS NOA03PEBAEMOrO;

(c) cobnogaloT npodeccMoHanbHy TarHy, eCNN TOMbKO BbINOMHEHNE UX 06S3aHHOCTEN Unn
coobpaxkeHus npaBocyans He NOTPEBYIOT NHOTO;

(d) paccmaTpmBaloT MHEHUSI 1 03aD04YEHHOCTb XEePTB, KOraa 3aTparuBaroTCs UX NUYHbIE
nHTEpecol, 1 obecnevmBaloT 03HaKOMIIEHME XKEPTB C NX NpaBaMu B COOTBETCTBUM C
Jeknapaunen 0CHOBHbIX NPUHLMMNOB NPaBoCyaus AMs XepTB NPEeCTYNeHns n
3rn0ynoTpebneHns BNacTblo.

14. Jlvua, ocywiecTBnsilowmne cyaebHoe npecneaoBaHune, He Bo3byaatoT Unv He NpoaomKalT
cynebHoe npecneoBaHue Uy genatT Bce BO3MOXHOE 4111 TpUoCcTaHoBNeHus cynebHoro
pa3bupaTtenbCcTBa B TeX cry4asix, koraa 6ecnpuctpacTHoe paccrefoBaHue ykasbiBaeT Ha
HeoDOOCHOBaHHOCTbL OOBUHEHUS.

15.  Jlvua, ocyuwecterstowme cynebHoe npecnenoBaHve, yaensoT JOIKHOE BHUMaHne
cynebHoMy npecnenoBaHnio 3a NPecTynieHnsl, COBEpPLUAEMbIE roCy4apCTBEHHBIMU
cryXalumu, B 4aCTHOCTU KOPPYMUMIO, 3NoynoTpebneHne BrnacTblo, CEpbe3HbIe
HapyLUeHWs NpaB YenoBeka 1 Apyrne NpecTynneHnsl, NpU3HaHHble MEXAYHAPOAHbIM
npaBoM, 1, KOrga 3To paspeLlaeTcs 3aKOHOM Ui COOTBETCTBYET MECTHOW MPaKTUKeE,
paccnegoBaHuio TakMX NPaBOHAPYLLEHWIA.

16. Korna B pacnopspkeHue Jinl, OCylIecTBISIONINX CyAe0HOoe MpecieloBaHue, IOCTYIAIOT YIUKY IIPOTUB
MOA03PEBAEMBIX, IMTOJTYUYEHHBIC, KaK 3TO UM U3BECTHO UJIKM KaK OHHU UMCIOT pa3yMHBIC OCHOBAHUS CUUTATD, C
IIOMOIIBIO HE3AaKOHHBIX METOA0B, ABJISAIOIIUXCA pr6I>IM HapyLICHUEM IIpaB Y€JIOBEKA IIOA03PEBACMOTO,
0COOEHHO CBSI3aHHBIX C TMPUMEHEHUEM IIBITOK UJIN )KECTOKUX, 0OecueIOBEYHBIX UIH YHMXKAIOMINX
JIOCTOMHCTBO OOpaIIeHNsI WM HaKa3aHHs, WK JPyTUX HapyIICHUH TpaB 4yeloBeKa, OHH OTKA3bIBAIOTCS OT
HCIIOJIb30BaHUA TaKUX YJIMK IIPOTHUB J1I000T0 JIMIAa, KPOME TE€X, KTO IPUMEHSI TAKUE METOABI, NN
COOTBCTCTBCHHO I/IH(i)OpMI/IpyIOT Cya U IIpUHUMAIOT BCE HeO6XOI{I/IMLIe MEPLI UIsL 06ecnequH$1 TOTrO, LIT061>I
JiMga, OTBETCTBCHHLBIC 3a IPUMEHECHNUE TaKUX METOA0B, IIPUBJICKAJIMCH K Cyly.






8.

OCHOBHbI€ NPUHLUUNBI HE3aBUCUMOCTU CYyleOHbIX OPraHoB (BbIAEPXKKKU)
MpuHaTel ceabMbiM KoHrpeccom OOH no npeaynpexaeHuto NpecTynHOCTU 1
obpalleHu1to ¢ npaBoHapyLwmMTensiMm 1 ogobpeHbl pesonounammn F'eHepanbHon
Accambnen OOH 40/32 ot 29 Hos6ps 1985 roga n 40/146 ot 13 nekabpsa 1985 roga

1. HesaBncumocTb Cyﬂ,e6HbIX OpraHoB rapaHTnupyeTcd rocyaapCTtBOM U 3aKpensdaeTcd B
KOHCTUTYUUN UITN 3aKOHaX CTPaHbl. Bce rocygapCrtBeHHbI€ U Opyrne yuypexageHud 00s13aHbl
yBaXaTb " cobntogaTtb HE3aBNCUMOCTb Cy,El,e6HbIX OpraHoB.

2. CypeGHble opraHbl pellatoT nepegaHHble Um gena 6ecnpuctpactHo, Ha OCHOBE (DaKTOB U B
COOTBETCTBUM C 3aKOHOM, 6e3 Kaknx-nnbo orpaHnYeHnin, HeNPaBOMEPHOrO BINSHUS,
noby>xaeHus, aBneHus, yrpo3 unm BMeLlaTensCcTBa, NPSIMOro U KOCBEHHOTO, C Ybel Obl
TO HM BbINO CTOPOHBI U MO KakMM Bbl TO HY BbINO NpUYUHaM.

3. CypnebHble opraHbl 06nagatoT KOMMNEeTEHUMEN B OTHOLLIEHUN BCEX BOMPOCOB cyaebHoro
xapakTepa 1 UMelT UCKMYMTENBHOE NpaBo pellaTb, BXOAWUT N nepedaHHoe UM Aeno B UX
YCTaHOBMEHHYHO 3aKOHOM KOMMETEHLMIO.

4. He pomxHo nmeTtb mecTa HenpaBomMmepHoe Ui HeCaHKLUMOHMPOBAHHOE BMeLLaTeNIbCTBO B
npouecc npaBocyaud, un cyp,e6Hb|e peweHus, BbiIHeCeHHble CygaMu, HE noanexart
nepecMoTpy. o107 npnHUMN He NpenAaTCcTByeT OCyLllecTBlideMOMY B COOTBETCTBUN C
3aKOHOM cy,qe6Homy nepecMoTpy UM CMArYeHU0 NpMroBopoB, BbIHECEHHbLIX Cy,L'J,eGHbIMVI
opraHamu.

5. Kaxpgbii Yenosek nmeeT npaBo Ha cyaebHoe pas3bupatenbCTBo B 00bIYHBIX CyAax unu
TpnbyHanax, NpMMEHSIOLLMX YCTaHOBMNEHHbIE opuanyeckne npoueaypbl. He gomkHo
co3aaBaTbCsi TPMOYHAaNoB, He NMPUMEHSIOLLMX YCTAaHOBMNEHHbIX JOMKHBIM 06pa3om
IopManYeckMx nNpoLeayp, B Lensx nogMeHbl KOMIeTeHUUM 0ObI4HbIX CYA0B UNn CyaAeOHbIX
OpraHoB.

6. [MpuHuUMn He3aBMcUMOCTU cyaebHbIX opraHoB AaeT cyaeOHbIM opraHam npaeo u TpebyeT oT
HUX obecneveHnsi cnpaBenMBOro BefeHnsi cyaebHoro pasbrpaTtensctea 1 cobniogeHms
npae CTOPOH.

7. Kaxgoe rocyaapcrtBoO-4i1eH 006s13aHO npeaocTaBlidTb COOTBETCTBYHOLWME CpeacTea,
no3pondwwmne CyD,EGHbIM OpraHam Hagnexawum o6pa30M BbIMOJTHATb CBOU CbYHKLI,VIVI.



9.

OCHOBHbIe NPUHUMUNbI, KacaroLWwmnecs ponun IPUCTOB (BbIAEPXKKK)
MpuHaTLl BocbMbiM KoHrpeccom OOH no npegynpexaeHuio npecTynHOCTH
n obpalleHunto ¢ npaBoHapywmntenamu, 1990 r.

ﬂOCTyn K Opuctam u opnanyveckmm ycnyram

1.

Kaxgbln YenoBek nmeet npaso O6paTVITbCFI K J'IPOGOMy HOPUCTY 3a NOMOLLbIO A4 3alnTbl
M OTCTanmBaHWUA €ro npae 1 3alTbl €ro Ha BCexX ctaanAax yrorioBHoro pa36V|paTeanTBa.

MpaBuTenscTBO 0becneunBaeT adpeKkTMBHbIE NpoLeaypbl U TMBKMe MexaHu3mbl
3(pheKTUBHOIO 1 paBHOrO AOCTYNa K IOPUCTaM Ans BCex N, Haxogawmxcs

Ha X TeppuUTOpPUN 1 NoNagatLwmx nog pucankumio, 6e3 kakoro-nnbo pasnuunsi, Takoro,
Kak OUCKpMMMHALMS NO NPU3HaKY pachl, LBETa KOXW, STHUYECKOrO NPOUCXOXAEHUS, nona,
A3blKa, PENUInm, MONUTUYECKMX UMW UHBbIX YOEXaAeHWI, HauMoHanbHOro Unn coumanbHOro
NPONCXOXAEHNS, UMYLLECTBEHHOIO, COCNTOBHOMO, S3KOHOMUYECKOIO UMM MHOTO MOMOXEHNS.

MpaBuTenbcTBa ob6ecneynBaloT NpeaocTaBneHme 4OCTaTOUHbIX (OMHAHCOBbBIX U NHbIX
CpeacTB ANd OKka3aHWs topUanYecknx ycnyr 6egHoim 1, B criyyae Heo6xoaumMocTu, Apyrum
nuuam, Haxogawmmcsa B HebnaronpuaTHOM nonoxeHuu. NpodeccuoHanbHble accoumaumm
IOPUCTOB COTPYOHUYAIOT B OpraHM3aumm n obecnevyeHmmn ycnyr, CpeacTB U ApYrux pecypcos.

MpaBuTenbcTBa U NPOGECCHMOHAaNbHbIE accoumaLm OPUCTOB COAENCTBYIOT
OCYLLIECTBMEHWIO MPOrpamMm Mo MHAPOPMUPOBaHUIO Ntofel 06 ux npasax 1 06s13aHHOCTAX

B COOTBETCTBMM C 3aKOHOM W O Ba)XHOW pOMM FOPUCTOB B 3aLLMTE X OCHOBHbIX CBOOOA.
Ocoboe BHUMaHWe crieayeT yaensaTb oka3aHuio NoMoLm 6eaHbIM U ApyrMM nvuam,
HaxoZsLWwmMmcs B HebnaronpmMaTHOM NOMNOXEHUN, C TEM, YTOObI OHM MOFM OTCTanBaTb CBOU
npaea u, Korga 3T1o Heobxoaumo, obpallaTbCs 3a MOMOLLLIO K FopUCTaMm.

CneuuanbHble rapaHTUM B BONPOCax yroroBHOro npaBocyaus

5.

MpaBuTenscTBa obecneunBatoT, YTOObI KOMNETEHTHbIE BNAcT HEMEANEHHO
MHOPMUPOBaNM Kaxgoro YernoBeka O ero npaBe Nnofb30BaTbCs NMOMOLLBIO OpUCTa

no cBoemy BbIOOPY Npu apecTe unu 3agepxaHnm nnbo Nnpm 06BUHEHNM €ro B COBEPLUEHNN
YrONOBHOIO NPECTYNNEHNS.

Bo Bcex cnyyasix, korga Toro TpebyroT MHTepeckl NpaBoOCyaus, KaXabl Takow YEroBekK,

He VIMEIOLLMIA HopUCTa, UMEET NPaBO Ha NOMOLLb FOPUCTA, ONbIT U KOMNETEHTHOCTb KOTOPOTO
COOTBETCTBYIOT XapakTepy NpaBOHapYLLEHNs, HA3HAYEHHOrO B LeNsX NpegocTaBneHns emy
3 heKTUBHONM HOPUOMYECKOM NMOMOLLM BECNIAaTHO, ECIIN Y HETO HET AOCTATOYHbIX CPEeACTB
AN onnarbl yCryr opucTa.

Kpome TOro, npaBuUTeNbCTBa obecneunBatoT, YTOObLI BCe apecTtoBaHHbIEe U 3aJep>XaHHble
mga, He3aBnMCcMo OT TOro, npegbAaBrieHO NN UM 006BUHEHME B coBepLueHnn yronoBHoOro
npecTynieHnd, nony4anm HeMeas1eHHbIN 0OCTyn K 0PpUCTy n B nobom Clny4yae He no3gHee,
4YeM 4yepe3 COPOK BOCEMb HYacoB C MOMEHTa apecTta Uinmn 3agepxaHu.

Bcem apecToBaHHbIM, 3aAepXXaHHbIM UMK 3aKNt4YeHHbIM B THOPbMY NLaM
npeaocTaBndarTCA HagneXawne BO3MOXHOCTU, BpeMaA U yCrnoBuA Ana noceleHnsa
IOPUCTOM, CHOLLEHUA N KOHCYIbTauun ¢ HUM bes3 3adepPXXK1, BMellaTernbCTBa Uinn LeH3ypbl
1 ¢ cobntogeHnem nosnHom KOH(bI/Iﬂ,eHLI,VIaﬂbHOCTI/I. Takue KOHCYyJbTaunn MOryT npoBoAnTbCA
B NMPUCYTCTBUN OOJIKHOCTHbIX UL, NO NogAep>XaHUo npaBonopsdaka, Ho 6€e3 BO3MOXXHOCTHU
ObITb yCnblWaHHbIMU NMN.

10.

PekomeHgauun CneuymanbHoro goknagumka OOH no nbiTkam (BblgepiKKu)



OTyeT cneumanbHOro goknagymka capa Hangxkena Poanu, npeacraBneHHbI B
COOTBETCTBMM C pe3ontoumen Komuccum no npaeam yenoeeka 2001/62, E/CN.4/2003/68,
17 pekabps 2002 r., MNpunoxeHne 1

CneumanbHbI OOKNaA4YMK BKITHOUNIT B CBOM OTYET, NpeacTaBreHHbIi Komuccmm no npasam
yenoseka (cMm. E/CN.4/2001/66), nepecMOTPEeHHbIV BapuaHT pekoMeHaaunn, CoCTaBneHHbIX UM B
1994 r. (cm. E/CN.4/1995/34). Kak yxe ObIfio yka3aHo paHee, BCe 3TU pekoMeHaaumm MoryT 6biTb
cBedeHbl K 04HoM obLen pekoMmeHgauum — nonoxuTb de facto unu de jure koHel,
6e3HakasaHHoCTW. [Joknagumk xoTen Obl NpeanoXuTe rocygapcream obpatuTees K 3TUM
pekoMeHRJaumaM Kak K Nofe3HoMy MHCTPYMeEHTY B 6opbbe 3a npegoTBpalleHne NpUMEHEHUS
NbITOK. HXe cnegyeT NnepecMOTPEHHbIM BapMaHT 3TUX PEKOMEHOALNN:

(a) NNocymapcTBa, KOTOpbIE HE ABNSATCA y4acTHUKaMu KOHBEHLMM NPOTUB MbITOK U APYInX
XKECTOKMX, 6eCHENOBEYHbIX UMW YHMKAKOLWMX JOCTOMHCTBO BUOOB 0OpaLleHns 1 HakasaHusl, nmbo
MexayHapoOHOro nakra o rpaXgaHCKMX 1 NONUTUYECKMX NpaBax, AOIMKHbI NoAnucaTh u
paTMdULMPOBaTh 3T KOHBEHLMM, NMBO NpUcoeanHUTLCS K HUM. B HaumoHanbHOM
3aKoHoAaTenbCTBe crieqyeT OTAENbHO BblAENUTb MbITKA U ONpeaennTb NX Kak NpecTynneHue
ocobon TspkecTn. B Tex cTpaHax, rge 3akoHogaTenbCTBO He AaeT BNacTsaM npasa npecrnefoBaTb
B cynebHOM nopsifke 1 HakasblBaTb 3a NPUMEHEHWE NbITOK BHE 3aBUCUMOCTM OT TOrO, rae
COBEpLUEHO Takoe NpecTynieHrne U KakoBO rpaXKgaHCTBO NPeCcTyMNHMKAa Ui NOTEPNEBLLEro
(yHMBepcarnbHasi FopPUCONKLUS), MPUHATME COOTBETCTBYHOLLIErO 3aKOHa LOIMKHO paccMaTpuBaTbCst
B Ka4yecTBe NPUOpPUTETHON 3agauu;

(b) TocymapctBa OomkHbI nognucatb U paTnuuMpoBaTh UM NPUCOEeaUHUTLCS K PUMCKOMY
cTaTyTy MeXQyHapOA4HOro YronoBHOIO CyAa, YTO MO3BOMMT NPUBIEYb K OTBETCTBEHHOCTH
BMHOBHbIX B MPUMEHEHNM NbITOK B KOHTEKCTE reHouuaa, NPeCcTynieHnin MpoTUB YENTOBEYHOCTU U
BOEHHbIX NPECTYMMEHUN, U B TO e Bpems 06ecneyunT pUCAMKLMIO HaLMOHalbHbIX Cy0B B
OTHOLLUEHMMN TAaKOro poaa NpecTyniieHMn Ha OCHOBE YHUBEPCAaNbHOWM IOPUCAMKLUNN;

(c) Bbicume opraHbl BMactu JOMKHbI Ny6NNMYHO KNENMNTL MbITKM BO BCEX MX hOpMax npu
KaxgoM oBGHapyXeHun Takoro dakTa. Beicwime opraHbl Bnactu, B 0COOEHHOCTM Te, KOTopble
OTBEYaloT 3a AeATEeNbHOCTL OPraHoB NPaBoNoOpPsiAKa, AOMKHbI OTKPLITO 3asiBUTb, YTO
pPYyKOBOAUTESb, OTBEYAIOLUNIA 32 MECTO COAEPKaHNS NOA CTPaXken BO BPEMS COBEPLUEHNS B HEM
Hacunusi, bygeT HeCTU 3a 3TO NEPCOHaNbHY OTBETCTBEHHOCTb. YTOObI AaHHbIe pekoMeHaaLmm
Havyanu gencTBoBaTb, PYKOBOAUTENWN OOIMKHBI, B YHaCTHOCTU, MPOBOAUTE HEOOBABIEHHbIE
WHCMNEKUMN NOSNIMLLEACKUX Yy4acTKoB, MECT JOCYAeBHOro cogepxaHus nog cTpaxen u
NeHMTEHLMAaPHLIX 3aBeeHNA, U3BECTHBLIX NIIOXUM obpalleHneM ¢ 3akntodeHHbIMU. Heobxogmmo
NPOBECTM OOLLECTBEHHbIE KAMMNaHUK, HanpasfieHHblE HA UHPOPMUPOBAHME LLMPOKNX MACC
rpakaaHCKoro HaceneHms 00 Mx Npaeax Npu apecTe U cogepXaHun nog CTPaxem, B YacTHOCTH, O
npaBe nogasaThb xanobbl Ha obpalleHne ¢ HAMU NPeAcTaBUTENEN OPraHoB NPaBONOPSAKA;

(d) Oonpoc gomkeH NpoBOANTLCHA TOMBKO B OPULMATIbHBIX LEHTPAaX, HanMyme CeKpeTHbIX
MECT cogepXaHus nog CTpaxen JOMKHO ObITb 3anpeLyeHo 3akoHom. CogepxaHue
3agepKaHHoro ovumanbHbIM NULOM B CEKPETHOM W/UNn HeoumLmansHOM MeCTe 3aKiioYeHns
OOIMKHO paccMaTpmBaTbhCs Kak HakadyeMoe npectynneHue. Jliobble nokasaHusi, NonyYeHHble y
3aJepXXaHHOro BO BPeEMS ero Aonpoca B HeopmumnansHOM MecTe 3aKMoveHNs 1 He
NOATBEPXKAEHHBIE UM BO BPEMS JoNpoca B ohuLManbHbIX MECTax, HE LOIMKHbI NPUHMMATLCS
CyJOM B Ka4yecTBe [oKkasaTenbCTB. Hukakoe npu3aHaHue, caenaHHoe NyeHHbIM CBODOoAbI NMLOM
B OTCYTCTBWM CybMW UNW afBokKaTa, He JOIMKHO obnagaTth JoKa3aTenbHOW CUITON B Cyae, OHO
MOXET CNY>XWUTb NLLb CBUOETENbCTBOM NPOTUB TEX, KTO 0OBMHAETCSA B NONMYyYEHUN NPU3HAHNS
He3aKoHHbIMM MeTogamu. Cepbe3Hoe BHMMaHWE crieayeT YAenuTb UCMONb30BaHNIO CPEACTB
BMAEO- M ay4M0o3anucu B NOMELLEHNSIX AN JONPOCOB;

(e) PerynsipHble MHCMEKUUN MECT COAEPKaHMSA Nog CTpaXKen, 0COBEHHO eCnn OHM
NpOBOASATCS B KAYECTBE COCTABHOW YacTN CUCTEMbI MEPUOANYECKNX MOCELLEHUI, NpeacTaBnsaoT
cobon ogHy M3 camMbix 9PPEKTMBHBLIX MPEBEHTUBHBLIX MEP NPeaoTBpaLLEHNS MbITOK.
HesaBuncuMble 06LLECTBEHHbIE OpraHM3aumnn AOMKHbI MMETb NPaBo MOSTHOrO 4OCTYNa KO BCEM
MecTam coaepKaHus Nof CTpaxen, B TOM YMcre K NOSIMLEACKUM ydacTkam, LieHTpam
pocyaebHoro cogepxaHusi nog CTpaxen, nomeLleHmam cnyx6 6esonacHoctn, Mectam
agMUHUCTPATUBHOTO 3a4epXXaHusl 1 TIopbMaM, C Lenbto HabnoaeHus 3a obpalleHem ¢
3aKMOYEHHBIMU U YCNOBUSAMW UX coaepkaHust. Mpu NpoBeAeHUN NHCMEKUMIA YeHaM



npoBepSIoLLEN rpynnbl cnegyeT NpeaoCcTaBnTb BO3MOXHOCTb MOTOBOPUTL C 3aA4epXaHHbIMU C
rnasy Ha rnas. [posepsioLme JOMKHbI OTKPLITO coobLaTe 06 0bHapyXeHHbIX UMK hakTax.
lMomMmmo aToro, Ans NpoBeAeHUs NPOBEPOK AOIMKHbI ObITb CO3A4aHbI 0OULManbHble opraHbl, B
COCTaB KOTOPbIX BXOASAT YNeHbl CyAenCKoro kopnyca, NpeacTaBuTen opraHoB Npasonopska,
afBoKaTbl U Bpayuy, a Takke He3aBNCHMMble IKCMepPTbl U NpeacTaBUTENN rpaxaaHCcKoro obLecTsa.
OmGyacmaHy, rocyaapCTBEHHbIM U UHLIM OpraHn3auusiM no npaBam YernoBeka LOSKeH ObiTb
npegocTaBneH A0NycK KO BCeEM MecTaM CoAepXaHus noa CTpaxen C Lenbto HabnogeHus 3a
ycrnoBuamn cogepxanus. o 3anpocy gormkeH 6biTb NpegocTaBneH AOCTYN NPeacTaBUTensam
MexgyHapogHoro KomuteTa KpacHoro Kpecra;

(f) MbITkN YaLle BCcero NPakTUKYIOTCA B YCIOBUAX coaepXaHus 6e3 npasa nepenncku u
obLeHus. Takoe cogepxaHne AOMKHO ObITb MPU3HAHO HE3AaKOHHLIM, @ CoaepXallumecs B Taknx
yCrnoBuaX Nuua AOMKHbl 6bITb HEMeANEeHHO BbiBeAeHb! 13 3Toro pexuma. Heobxogmmo
TWaTenbHO perncTpmpoBaTb UHOPMALMIO O BpEMEHWN U MECTe apecTa, a Takke BCe AaHHble
npeacTtaBuTenen opraHoB NpaBonopsiaka, KOTopble OCYLLECTBASANM apecT; aHanornyHas
WHopMaLNsS OOIPKHA PErMCTPUPOBAaTLCS U B Criyvyae hakTUYECKOro CoaepKaHns nog CTpaxen.
3akoHoOaTeNbCTBO AOMKHO rapaHTMpoBaTb AOCTYN K agBoKaTy B TedeHue 24 yacoB C MOMEHTa
3agepxaHus. lNMepcoHan, KOTopkIN He cobrnogaeT 3Ty NpasBuna, 4oKeH ObiTb HakasaH. Mpu
UCKITIOYMTENbHBIX 0BCTOATENbCTBAX, KOrga MOXHO yTBEpXAaTb, YTO HEMEANEHHbIV KOHTaKT
3aJepXXaHHOro C ero afBoKkaToM MOXeT Cepbe3HO HapyLwnTb 6e3onacHoCTb, K Korga Takoro poga
orpaHnyeHue ogobpeHo B cyaebHoM nopsake, 3agepXaHHOMY AOMKHO ObiTb Kak MUHUMYM
paspeLueHo CBuaaHne ¢ He3aBUCUMbIM aABOKaTOM, Harpumep, PeKOMeHA0BaHHbIM Konnervew
apBokaToB. [py Bcex 0b6CcToATenbCTBaX POACTBEHHVK apeCTOBaHHOMO AOMKEH ObiTh N3BELLEH O
hakTe 3afepxaHns n MecTe CoaepXxaHusa noa cTpaxen B TedeHne 18 yacos ¢ MOMeHTa apecTa.
HemeaneHHo nocne 3agepxaHna apecTtoBaHHbIN JOMMKEH NPONTU MEOULIMHCKOE
0OCBMAETENLCTBOBAHUE, KOTOPOE AOMKHO NOBTOPATLCS PErynsipHO U ABMAseTca 06a3aTenbHbIM
npv nepesoje B MHOE MECTO CoAaepaHusa nog cTpaxen. Kaxxabii 4oNpoc AOMKEH HAYNHATBLCS C
npeacTaBneHns BCex NPUCyTCTBYOWMX Nuu. Bce gonpockl 4omKHbI BbITh 3anncaHbl,
npeanoYTUTENbHO Ha BUAEOMNSEHKY, B 3TY 3anUCh JOMKHbI ObiTb BHECEHbI AaHHbIE BCEX
NpuUCyTCTBOBaBLUMX Npu gonpoce. [lokasaTenbCcTBa, NofyYyeHHbIe B Xoae
He3arnpoTOKONMPOBaHHbIX AONPOCOB, AOMKHbI ObITb MCKMOYEHb! U3 cyaebHoro pasbupaTtenscTaa.
MNpakTyka 3aBA3bIBaTH [Ma3a Unm ogeBaTthb KamntoLOoH Ha 4OMNpaLllMBaeMoro 3a4acTyto NpMBOAUT K
MOSTHOM HEBO3MOXHOCTM CyAeBHOro npecrnefoBaHWs 3a NPUMEHEHNE MbITOK, MOCKOSbKY
nocTpafasLUVe OKa3biBaTCA HECMOCOBHbLIMM ONO3HaTb CBOUX My4yuTenewn. Noatomy Takas
npakTuka AormkHa BbITb 3anpelyeHa. 3aKkOHHO apecToBaHHbIE NLa He AOMKHbI COAepXaTbCs B
MecTax, HaxoAALWMXCA NOA KOHTPONeM crieqoBaTenein unu gonpalumsaroLmnx, AonbLe, Yem
TpebyeTca no 3akoHy Ans nonyvyeHns cyaebHoro opaepa Ha cogepaHue nof cTpaxen 4O cyaa,
T. e. B ntobom cnyyae - He 6onee 48 yacos. 3agepxaHHble JOMKHbI BblTb HEMeANeHHO
nepesefeHbl B MeECTO gocyaebHoro cogepxaHns nog CTpaxken, nogvymHsaoLWweecs Apyrum
opraHam, nocne 4Yero He criegyeT gonyckatb 6€3Haa30pHbIX KOHTAKTOB 3afepXKaHHOro co
cnegoBaTenamMu unu gonpallnsaroLLmMMu;

(9) AoMuHMCTpaTMBHOE 3aJepKaHue YacTo BbIBOAWUT Takunx nuuy n3 cdepol cyaebHoro
KOHTpon4. Jlnuam, nogsepriummcsa agMMHUCTPATUBHOMY 3aepXKaHunio, AOSKeH OblTb
npegocTaBneH Takon e ypPOoBeHb 3aluThbl, KaK 1 B Criyyae 3agepXaHus no nogo3peHuio B
yronosHoM npectynneHunn. CornacHo TpeboBaHNAM COOTBETCTBYIOLLNX MEXAYHAPOOHbIX
CTaHAapToB rocyapcTea AOMKHbI PacCMOTPeTb BONpoc 06 0TMeHe BCcex BMOOB
agMMHUCTPaTUBHOIO 3adepKaHus;

(h) MonoxeHwnst 3akoHa AOMKHbI 06ecnevnTb 3aKNoYEeHHBIM BO3MOXHOCTL 00XKanoBaHuWs
3aKOHHOCTU COAepXaHus Nof cTpaxew, Hanpumep, nytem habeas corpus unu amparo. Takue
npouenypbl AOMKHbI paboTaTb onepaTmBHO;

(i) FocypnapcTeBa JOMKHBI NPUHATL 3PEKTUBHBLIE Mepbl AN NPeAoTBpaLleHUs Hacunms
O[HMX 3aKIOYEHHbIX MO OTHOLLEHMIO K APYrMM MyTeM paccrieoBaHUsa COOBOLLEHUI O Taknx
cnyyasx, NpuBMeYeHns K Cyay U Haka3aHWs BUHOBHbIX, 3aKIMIOYEHUS YA3BUMbIX NNLL N0 CTPaxy C
obecneyeHnem nx NUYHoN 6e30nNacHOCTK, MPY 3TOM He OTAENSAS NOCNeAHUX OT OCTarbHbIX
3aKnioYeHHbIx 6onbLue, Yem Toro Tpebyet obecneyeHne nx 6esonacHOCTU, U He noaseprast ux
pucky nrnoxoro obpalleHus. Heobxognmo npegycMoTpeTb NporpaMmmbl 00yyYeHus, KoTopble
no3BONuUNY 6bl TIOPEMHBIM YUHOBHUKAM OCO3HaTb BaXKHOCTb NMPUHATUS 3PMEKTUBHBLIX Mep ANs



npeaoTBpaLLEeHNs HaCUIMMSA OOHUX 3aKIMYEHHbBIX MO OTHOLLEHMIO K APYTMM U UCNOMNb30BaHNS
cpeacTs cyaebHou 3awwmThl, a Takke ganu 6bl B X pyku CpeacTBa Ans UCNOMHEHUS 3TON
06sa3aHHocTW. CornacHo Ceody NPMHUMMOB 3aLUMThLl BCEX ML, NoABepraeMbIX 3aaepKaHuio unm
3aKMYEHUIO B Kakon 6bl TO HM BbINO (bopme1, 3aKmnoYeHHble OMKHbI BbITb pasfeneHbl B
COOTBETCTBUM C NOSIOM, BO3PAaCTOM U TSXKECTbIO COBEPLLUEHHOrO NPECTYNIEHNS, PaBHO Kak
OOIMKHbI ObITb OTAENEHbI BNEPBbIE COBEPLUMBLLME NPECTYNSIEHNE OT PELNANBUCTOB, a
coAepxalumecs nop cTpaxen Ao cyaa - OT OCY>KAEHHbIX 3aKITOYEHHbIX;

(i) Ecnuv 3agepxaHHbIN, ero poACTBEHHMK UMW afBOKaT NOAAET Xanoby 0 NpMMEHeHUN
MbITOK, TO BO BCEX CNy4Yasx crieqyeT NpoOBOAWTbL paccrnegoBaHme (ecnm Tonbko 06BUHEHME He
NpeacTaBNAeTcs 0O4EBMAHO HEOOOCHOBAHHbLIM), 3aMeLLAaHHbIE B 3TOM Jerle rocy4apCTBEHHbIE
OOMKHOCTHbIE Nnua AOMKHbI BbiTb OTCTPaHEeHbl OT CBOUX 0653aHHOCTEN BNNOTb 40 3aBepLUeHns
paccregoBaHus n nboro nocnegyoLLero cygebHoro nnu gucumninHapHoro pasbvpaTenscrea.
Ecnn 06BUHEHME B NpUMEHEHNN MBITOK UK NITIOXOM obpalLleHun BbiagBUraeTcs 06BMHSIEMbIM BO
BpeMs cyda, To bpems JokasaTenbCTB nepexoauT K 06BMHEHMWIO, KOTOPOE OOSMKHO HE OCTaBUTb
HUKaKMX pasyMHbIX COMHEHWUI B TOM, YTO NpuU3HaHMe Gbino nonydeHo 6e3 npuMeHeHus
He3aKOHHbIX METOA0B, B TOM YMCIIe NbITOK K aHanornyHoro nnoxoro obpatleHunsi. CepbesHoe
BHMMaHWe cnegyeT YAENUTb CO34aHMI0 NPOrpamMM 3aLLmTbl CBUAETENEN NbITOK U MHOTO MIOXOro
obpalLeHnsi, KOTopble JOSMKHbI OXBaTbIBATh TaKKe UL, C YrONOBHLIM NpoLnbiM. B Tex criyyasix,
Korfa puvcKy NoOBEpPratTCs 3aKIMYEHHbIE, UX criegyeT NepPeEBECTU B UHOE MECTO COAEPXKaHUS
Nnoa CTpaXkew, rae OOJMKHbI ObITb MPUHSTHI cneynanbHble Mepbl No obecneyeHno 6e30MacHOCTY.
>Kanoba, npuaHaHHas 060CHOBAHHOW, AOMKHA NPMBOAWTL K KOMMNEHCALMM NOTEPNEBLLEMY MITN
€ro poacTBeHHUKaM. Bce cnyyan cmepTuy BO BpeMsi cogepKaHus nog cTpaxemn unu Bckope nocre
0CBOOOXAEHMSA OOIMKHbI ObITh paccnenoBaHbl CyaeOHbIM UM MHBIM BECMPUCTPACTHLIM OPraHoM.
JIMuo, B OTHOLLEHMU KOTOPOIo MMEITCS JOCTOBEPHbIE AOKa3aTeNbCTBa ero OTBETCTBEHHOCTU 3a
NPUMEHEHKE NbITOK UK NI1I0X0ro obpalleHuns, 4OMKHO ObiTb NpeaaHo cyay U, B cnyvae
Npu3HaHWs BUHOBHbIM, Haka3aHo. 3akoHoAaTerbHble akTbl, NpedycMaTpuBatoLLMe NCKYeHne
YronOBHOW OTBETCTBEHHOCTU 3@ NPUMEHEHWE NbITOK, TAKNe KaK aMHUCTMM, 3aKOHbI O
BO3MELLLEHMUN YObITKOB U T. A., JOJMKHbI ObITb OTMEHEHLI. Ecnu nbiTka npumMeHsanack B
odmumansHOM MecTe coaepaHus noa CTpaxen, To PyKOBOAUTENb 3TOro 3aBefeHUs JOSMKEH
ObITb NOABEPTrHYT OUCUUMNIIMHAPHOMY B3bICKaHMIO UK HakasaH. [1na cyaa Hag nuuamu,
0GBVMHEHHBIMY B NPUMEHEHNN NBITOK, HE CriegyeT NCMOoNb30BaTb BOEHHbIE TpubyHanbl. [Ons
npvemMa u paccrnegoBaHus Takux anob AoMmKHbI ObITb CO34aHbl HE3aBUCKMMbIE
rocygapCTBEHHbIE OpraHbl, Takue Kak rocygapCTBeHHast KOMUCCUS Unm ombyacMeH, HagerneHHble
npaBoM paccnegoBaHvsa n/mnu HakasaHus. >Kanobbl Ha NpuMeHeHne NbITOK criegyeT
paccMaTpvBaTb He3amMeanuTenbHO, paccnegoBaHne AomkKeH NPOBOANTb HE3AaBMCHMMbIN OpraH,
He MMEIOLLMIA HUKaKOW CBA3M C TEMW OpraHamMu, KOTopble BeA4yT paccriegoBaHue nnu cygebHoe
npecnegosaHue no geny, Bo3dyxaeHHOMY NpoTUB NpeanonaraeMoro notepneswero. Kpome
TOro, cyaebHo-meanumMHCKas aKkcnepTm3a AormkHa NOAYNHATECS cyaebHOn nnm MHowm
HEe3aBMCUMOW BETBU BIIACTU N HE HAXOAUTLCS B MOAYMHEHMM TOrO XXe rocyaapCTBEHHOIO OpraHa,
KOTOPOMY MOAYMHAETCS NONULMA U NEHUTEHUMapHasa cuctema. FocynapcrTBeHHas cynebHo-
MeOULUMHCKas 3KCcnepTn3a He AoMmkHa obnagaTb MOHOMONMEN Ha NPEAOCTABNEHNE MEQNLIMHCKNX
[oKa3aTenbCTB B MHTepecax cyaebHoro pa3bupartensctea. B aTom nnaHe rocygapcTea SOSKHbI
pykoBoacTBoBaTtbcA [NpnHLUMnamm acpeKTMBHOIO paccrnefoBaHus U JOKYMEHTUPOBAHNS MbITOK U
OPYTUX XKECTOKNX, 6eCHENOBEYHbIX UMK YHMKAIOLWMX JOCTOMHCTBO BUOOB 0OpaLLeHnst unm
HaKa3aHUsi, KOTOPbIE SBASIOTCS MOME3HbIM MHCTPYMEHTOM B Gopbbe C NPUMEHEHUEM MbITOK.?

(k) B cnyyae HeobxoaumMoCTK Ansi NONIMLENCKUX U NepcoHana oxpaHbl AOSMKHbI ObITb
CcoCTaBneHbl PyKOBOACTBA M OpraHM3oBaHbl Kypcbl 00yyYeHuns; cnegyeTt opraHM3oBaTb
cogewncTame co cTopoHbl Mporpammbl OOH no okaszaHMo NOMOLLM M TEXHUYECKON NOALEPXKKN.
MepcoHan oxpaHbl U NPaBOOXPaHUTENbHLIX OPraHoB cregyeT 06y4nTb MUHMMaNbHBIM
CTaHOapTHbIM NpaBunam obpalleHns ¢ 3akntodeHHbIMK®, Kogekcy noBegeHnst 4OMKHOCTHBIX NN

: Pesontoumns 43/173 MeHepanbHon Accambnen OOH, MpunoxeHne
2 Cm. Pesontouuto 55/89 MenepanbHon Accambnen OOH, MNpunoxexne

3 MpuHaTo nepBbiM KoHrpeccom OOH no npegoTBpalleHntio NpecTynneHnii u obpalleHuto ¢ npectynHukamm, XKeHeBa,
1955r.



no nogaepkaHuio npaBonopﬂ,u.Ka“, OCHOBHbIM NPUHUUNAM NPUMEHEHWUSI CUMbl U OTHECTPENBLHOIO
OpPYXuA OOSMKHOCTHBIMU NLaMn No NoanepXaHuio I'IpaBOI'IOpFl,IJ,Kas 1 Ceoay NpMHLMNOB 3aLuUThl
BCEX ML, NOABEpPraembIX 3a4epXXaHnio U TLOPEMHOMY 3aKMOYEHNIO B Kakor Obl TO HW BbIno
d.)OpMe; BCe 3TN AOKYMEHTbI AOJT>KHbI ObITb nepeseneHbl Ha COOTBETCTBYHOLLNE
rocygapcTBeHHble A3blki. B npouecce obyvennst cnegyeT yaenute ocoboe BHUMaHne npuHumny,
B COOTBETCTBUMN C KOTOPbLIM 3anpeT NPMMEHEHUS NbITOK HOCUT abCOMNOTHLIN XapakTep 1 He
MOXET ObITb YaCTUYHO OTMEHEH, M Ha 00A3aHHOCTb HE MOAYMHATLCSA NPUKa3y CTapLUero no
3BaHWI0, ECIIM OH OTHOCUTCS K MPUMEHEHUIO MbITOK. [MpaBMTenbCTBa AOSMKHBLI CKPYMNYe3HO
nepeHecTV B 06nacTb rocy4apCTBEHHbIX rapaHTUii Bce MeXayHapoaHble cTaHaapThbl, KoTopble
ObINV UMW NPUHATBI, U A0MKHbI 03HAKOMUTL NEPCOHa OpraHoB NoAAepXKaHus NpaBonopsiaka ¢
TEMM NpaBunamm, KOTopble OH AOMMKEH NPUMEHSTD;

(I) NMepcoHan MeanUMHCKOro cekTopa AomkeH 6bITb 06yyeH MNMpuHUMNam MeguLMHCKON
3TUKM, OTHOCSLLMMCS K pOonn paboTHMKOB 34paBOOXpaHeHns, B 0COGEHHOCTU BpaYen, B 3almTe
3aKIMKYEHHbIX NN 3aep>XaHHbIX UL, OT NbITOK U OPYINX XXeCTOKUX, OecyenoBeYHbIX Unun
YHUXaoLWMX AOCTOMHCTBO BUAOB 0bpalleHus n HakasaHus . lNpasuTtenscTea u
npodeccuoHanbHble MeauLUMHCKME accoumaumm A0MKHbI NPUHATL CTPOrne Mepbl NPoTUB
MeOMULMHCKOrO NepcoHarna, KoTopbI NPAMbIM UMM KOCBEHHLIM 06pa3oM y4acTByeT B MblTKax.
Takoe 3anpeLleHre JOSMKHO pacnpoCTPaHATLCS M Ha NPAKTUKY 06cnefoBaHMs 3aepKaHHbIX C
Lienbto onpeaenenns nx "MpurogHoCTM Ans gonpoca”, Ha npoueaypbl, CBA3aHHbIE C
NMPUMEHEHNEM MNbITOK U NMOXOro 06paLleHnsl, a Takke Ha okazaHue NOMOLLM NoABeprinMmcs
nroxomy obpaLLeHnIo 3aKIMYEHHBbIM C TEM, YTOObI OHM MOTTM BblAepXKaTb AanbHelLlee
Hacunue. Bo Bcex ocTanbHbIX Criydasix 0Tkas MeguLUMHCKOro nepcoHarna B okasaHuu
COOTBETCTBYIOLLEN MEANLIMHCKOM NOMOLLM OOSBKEH BECTU K HAaKa3aHUto.

4 Pesonioumns 34/169 MeHepanbHon Accambnen OOH, MpunoxeHne

5 MpuHaTo BocbMbIM KoHrpeccom OOH no npegoTBpalleHuto npecTynneHun n obpalueHnto ¢ npectynHukamm, FaBaHa,
1990 r.
6 Pesontoumnsa 37/194 MeHepanbHon Accambnen OOH, MpunoxeHne



1.
NMpaBo Ha Bo3meLleHne yuepba, KoMneHcauumo n peabunurtauuio ans
XXepTB rpyobIX HapyleHU NpaB YenoBeKa U OCHOBHbIX cBob6oA,
OKOHuYaTenbHbIN aoknag CneunanbHOro goknag4vuka npodeccopa M.

Wapuca BaccuyHm.

MpeacTtaeneH B cootBeTcTBUM C Pesontoumnen 1999/33 56-n ceccumn Kommncecmm no
npasam 4enoseka, NyHKT 11.d npegBapuTenbHon nosecTkn AaH4, 18 aHesapsa 2000 r.
(E/CN.4/2000/62)

I. OBASAHHOCTb COBJTIOAATb, OBECIMEYNBATL COBINKOOEHNE U MPUHYONTENIBHO
NPOBOONTL B >KM3Hb MEXKAYHAPOHBLIE NPABA YEJTOBEKA N HOPMbI
NYMAHUTAPHOI O MPABA

Kaxxgoe rocyaapcTteo 0b6a3yeTcs cobnogate, obecnevmBaTs cobnogeHune m
NPVHYAUTENBHO NPOBOAMTL B XMN3Hb MEXAyHapodHble NpaBa YerioBeka U HOPMbl F'yMaHUTapHOro
npasa, KoTopble inter alia:

(a) copepxaTtcsl B MeXAYHapOOHbIX AOroBOpax, y4aCcTHUKaMM KOTOPbIX ABMsieTcs
rocygapcrBo;

(b) npemycMoTpeHbl OObIYHBIM MEXAYHapPOAHbIM NPaBoOM; Uin

(c) npeaycMOTpeHbl HAaUMOHANbHbLIM 3aKOHOAATENBCTBOM.

C y4eTom aTOro TpeboBaHms rocygapcTea AOSMKHbI (ECNY OHU eLlle He caenanu 3Toro)
obecneyunTb, YTOObI HALMOHaNbHOE 3aKOHOA4ATENBCTBO COOTBETCTBOBANO MEXAYHAPOAHbIM
npaBoBbIM obsizaTenbcTBam nyTem:

(a) BKMHOYEHUS HOPM MEXOYHaPOAHOro Npasa Nno npaeam YenoBeka U MexayHapoAHOro
r'yMmaHUTapHOro npaesa B CBOM HaUuMOHalbHbl€ 3aKOHbI, NN o0bIM apyrum cnocobom
obecneynTb X NPUMEHEHME B CBOEN HaLMOHANBbHOWM NPaBOBOW CUCTEME;

(b) nNpYHATKA COOTBETCTBYHOLLUMX 3PEKTUBHBLIX CYAEOHbIX 1 aAMUHUCTPATUBHbLIX Npoueayp v
OpYrux Hagnexaiumx Mep, KotTopble obecneumBatoT cnpaBeanBbIi, 3PEKTUBHDBIN U
ObICTPbIN AOCTYN K NPaBOCYAMIO;

(c) obecne4veHns agekBaTHOro, 3hMEKTUBHOIO M BLICTPOro BO3MELLEHMS B COOTBETCTBUM C
NpuBEOEHHBIM HXE ONpeaeneHnem; m

(d) npUMeHeHUs HOPM, KOTOpPbIE rapaHTUPYOT HanbonbLUYO CTEMEHb 3alUMThl B TOM Cryyae,
€CINN HauMOoHanbHbIE U MeXAyHapOoaHblE HOPMbI HE COBMaaatoT.

Il. OB bEM OBA3ATEJILCTB

ObsasatenbcTBo cobnogatb, obecneunBaTtb CObNOAEHNE U NPUHYAUTENBHO NPOBOAUTDL B
XM3Hb MeXAyHapoadHble NpaBa YenoBeka 1 HOPMbl 'YMaHUTapHOro npasa, koTopoe inter alia
BKItOYaeT 06s3aHHOCTb rocyaapcTaa:

(a) npeanpuHMMaThL Hagnexalyue NpaBoBble U aAMUHUCTPATMBHbLIE MEPbI, HaMpaBrieHHbIe Ha
npefoTBpaLLeHe HapyLLEHWN;

(b) paccnegoBatb criyvan HapyLLEHWIA U B TEX Crydasix, Korga aTo HeobxoanmMo, NpUHMMaThb
Mepbl MPOTUB HapyLUMTENen B COOTBETCTBUM C HOPMaMM HALMOHANbHOMO U
MeXayHapo4HOro npaea;

(c) obecneumBaTb NOTEPMNEBLLMM PaBHbIA 1 3PMEKTUBHBIN JOCTYM K NPaBOCyAnMt0 BHE
3aBMCUMOCTM OT TOrO, KTO B KOHEYHOM CYETE HECET OTBETCTBEHHOCTL 3a HAPYLLUEHWE;

(d) npemocTaBnATb NOTEPMNEBLUMM HaaneXallne Mmepbl 3aunTbl U

(e) npemocTaBnATb BO3MELLEHWE NOTEPNEBLUNM UMM CNOCOOCTBOBATH MM B NONyYEHUU
TaKOBOTO.



. HAPYLWWEHWNA MEXXAOYHAPOOHbLIX NMPAB YENOBEKA N TYMAHUTAPHOI O MNMPABA,
ABNAOWNECA MPECTYIMNEHNAMW B COOTBETCTBUAM C MEXXKOYHAPOOHLIM NMPABOM

HapyLieHust MmexxayHapoaHbIX Npae YerioBeka 1 ryMaHUTapHOro npaea, siBnstoLmecst
npecrynieHnamMmm B COOTBeTCTBMN C MeXAYyHapoaHbIM NpaBoM, npeaycMaTpuBaroT
005s13aTENbCTBO Cy,u,e6Horo npecneagoBaHna nuu, 0OBUHSAAEMbIX B HapyLweHNN, Haka3aHuA
npecTynHMKOB, BUHA KOTOpPbLIX YCTaHOBI1€HaA Cya4OoM, COTpyAHMYECTBa U OKa3aHUA POpI/I,D,VI‘-IeCKOIZ
nomMoLuin rocygapcresam M COOTBETCTBYHOLLMM MeXAyHapO4HbIM Cyﬂ,e6HbIM OopraHam B
paccrnegosaHnn n 00OBUHEHNN My, OTBETCTBEHHbIX 3a 3TN HapPyLUEeHNA.

JInst [OCTHKEHUsST 3TOM LIeNU roCy1apcTBa BKIIIOYAIOT B CBOE HAI[MOHAIBHOE 3aKOHOAATENbCTBO
COOTBETCTBYIOIINE MONOKEHUs, 00ECTIEUNBAIOINE YHHBEPCATIbHYIO IOPHCANKIIMIO OTHOCUTENLHO MPECTYILICHUH MO
MEKIyHapOAHOMY NIPaBY, © COOTBETCTBYIOIIHE 3aKOHBI, CIIOCOOCTBYIONINE SKCTPAAUIINH HUIIH Niepejade IPeCTyTHUKOB
B JIpyTHE TOCYAapCTBa H MEXIyHapOIHBIE CyAeOHbIe OpPraHbl, 00eCIEUEHHIO IOPUIIIECKON TOMOIIN U HHBIX (GOpM
COTPYAHUYECTBA AJISI JOCTIDKEHHS MEXIyHapOIHOH CIIPaBeUIMBOCTH, BKIIIOYAs TAKKEe ITOMOIIb ITOCTPAaBIINM,
3aIIUTY NTOCTPaJaBIINX M CBHIETEICH.

IV. OrTPAHUYUTENBHBLIE CTATYThI

OrpaHnunTenbHble CTaTyTbl HENMPUMEHUMbI NPU cyaebHOM NpecnefoBaHWmM N,
06BMHSIEMbIX B HApPYLUEHUN MEXAYHaPOAHbIX NpaB YenoBeka U HOPM r'yMaHWTapHOro npasa.

OrpaHnunTenbHble cTaTyThl ANs cyaebHoro npecrneaoBaHus Apyrux HapyLUeHni unu
BeeHVs Aer No rpaXkaaHCKUM UCKaM He JOSKHbI U3NWLLHE orpaHM4mMBaTh CNOCOBHOCTb
noTepneBLLEro BECTU Aerio NPOTUB NPECTYMHUKA, OHN HE OTHOCATCS K nepuoaam, Koraa He
cyLiecTBoBano adeKTUBHbIX CPEACTB 3alUmUThI NPU HAPYLLUEHUSX NpaB YenoBeka 1 HOPM
MeXayHapoaHOro ryMaHWTapHoro npaea.

V. NOTEPMEBLME OT HAPYWEHWA HOPM MEXXOYHAPOHbIX MPAB YEJTOBEKA U
MEXOYHAPOOHOIO r'YMAHUTAPHOI O MNMPABA

JInuo cumtaetca "notepneBwnM” B pesynbtaTte 4encTBun nnn 6esgencrteuns,
NPUBOASALLNX K HAPYLLEHMIO MEXAYHAPOAHbIX NpaB YenoBeka Unm HOpM MexXayHapoLHOro
rymMaHuTapHoro npaea, B TOM Crny4dae, korga aToMy nuuy Unuv rpynne nuy, NpuYnHeHbl CTpagaHus
HP13N4ECKOro UM HPaABCTBEHHOTO MOPsSAKA, AMOLMOHASbHbBIE CTPaf4aHUS, 9KOHOMNYECKUI
ywep6, NMbo nmeno MecTo HapyLLEHNE OCHOBHbIX lopuandeckux npae. "lMoTepneBmnm” MoxxXHO
cuMTaTb WXAMBEHLUA Unu Gnmxkanero poaAcTBeHHUKA HenocpeaCcTBEHHOro nNoTepneBLUero, nMbo
YenoBeka, KOTOpbIN caM noctpagan u3nveck, HpaBCTBEHHO UMM SKOHOMUYECKM, NbITasACb
NMOMOYb NOTEPNEBLLUEMY UM NPEAOTBPATUTL MOBTOPHbBIE HAPYLUEHWS.

CraTyc "notepneBLuero” He JOMKEH 3aBUCETb OT B3aMMOOTHOLLEHWI, KOTOPbIE MOTYT
CyLLleCTBOBaTb MeXAy HapyLuMTernem 1 NoTepneBLUUM, UM OT TOro doakTa, yCTaHOBMEH Nn
BMHOBHUK HapyLLeHUs, Obin 1 OH 3a4epXKaH, Cyanm UIn OCYXXOeH.

VI. OBPALLEHWE C NOTEPIEBLLMMA

lFocynapcTBO AOMMKHO COYYBCTBEHHO 06paLlaTbCsl C NoTepneBLIMMM, YBaXaTb UX
[LOCTOMHCTBO U Npaea YenoBeka, TaKoe Xe OTHOLUEHWE, TaM, rae 3TO NPUMEHUMO, AOMKHbI
NposiBNATb OBLLECTBEHHbIE Y YACTHbIE OpraHn3aLum; HeobxoaAMMOo NpeanpUHUMaTh Haanexalime
Mepbl, YTOGEI 06ecneunTs 6e30MacHOCTbL NOTEPNEBLLUMX, HEMPUKOCHOBEHHOCTb UX YaCTHOW
XU3HM 1 6e3onacHoCTb Ux ceMel. FocyaapcTBO AOMKHO o6ecneunTb, YTOOL! HaLMoHarNbHoe
3aKoHOAaTenbCTBO NpedycMaTpuBaro, No Mepe BO3MOXHOCTU, 0COG0E OTHOLLEHMWE K XXepTBe
Hacunvs unu TpaBMbl, U NMPUHSATL MEPbI K TOMY, YTOGbI B MPOLIECCe HpUANYECKUX UK
aAMUHUCTPaTMBHbIX NpoLeayp, HanpaBleHHbIX Ha OCTUXEHWE CNpaBearnMBoCTy U
KOMMeHcauum, noteprnesllemMy He Gbiia HaHeceHa NoBTOpHas TpaBma.

VII. MPABO MNOTEPTEBWWX HA CYOEBHYIO SAWNTY
CpeqacTea 3aWwuThl NPU HapyLLUEHUM MeXOyHapOaHbIX NpaB YenoBeka 1 ryMaHUTapHOro
npasa BKIOYaloT NPaBo NOTepnesLUero:
(a) Ha pocTtyn K npaBocyauio;
(b) Ha Bo3MmeLLeHMe yLiepba K
(c) Ha pgocTyn K hakTM4eckon UHopmMaLMm OTHOCUTENBbHO AOMNYLEHHbIX HapyLUEHUN.
VIII. OOCTYI K MPABOCYONIO



HpaBo NOTEPNEBUICTO HAa NOCTYII K MPABOCYJUIO BKIIHOYACT BCC UMECIOIIUECS CyZ[e6HLIe, AIMUHUCTPATUBHBIC
" Ipyrue Hy6J’[PI'-IHI)Ie npoueaypsl, NpeayCMOTPEHHLIC HALTMOHAJIbHBIMU 3aKOHAMH 1 HOpMaMHu MEXKAYHapOHOI'O
Ipasa. O6H3aTeJ’ILCTBa, BBITCKAIOIIHUE U3 MEXKIYHAPOJIHOI'O IIpaBa U BKIIOYAIOUIUE rapaHTUU J0CTYyIia OTI[eJ'ILHOﬁ
JIMYHOCTH WJIM KOJJIEKTUBA K MPABOCYAMIO, K CIIPABEUIMBOMY U HETIPEB3SATOMY PACCMOTPEHHIO /1€, JOKHBI HANTH
OTpa)KeHUE B HAIIMOHAIBHOM 3aKOHOoJaTenbeTBe. C 3TOM 1eIbI0 FOCYJapCcTBa TOJDKHBIL

(@) OnosewaTb rpaxaaH ¢ NOMOLLLIO Pa3fMYHbIX FOCYAapCTBEHHbIX N YaCTHbIX MEXaHU3MOB
0060 BCEX MMEILLMXCHA CPeACcTBax 3aLUUTbI MPU HAPYLUEHUN MEXOYHAPOLHbIX NpaB
YyernoBeka U rymaHUTapHOro Npaea;

(b) B nepwopg oo Havana, B NpoLecce v nocrne 3aBepLlieHns cygebHoro, aqMUMHUCTPaTUBHOIO
W MHOTO NPOM3BOACTBA, 3aTparMBaroLEero MHTepechl MOTEPNEBLUNX, MPUHMMAaTb MepbI,
MO3BOMSOLLNE CBECTU K MUHUMYMY Heyaob6CcTBa NoTepneBLInX, Haanexalwmm obpasom
3awmwaTb HEMPUKOCHOBEHHOCTb MX YaCTHOM XN3HW, obecneunsaTth 3awmuTy OT
3anyrMBaHns U OTBETHbIX AEWCTBUN, TaKMe e Mepbl MPUHUMATb B OTHOLLEHNE NX CEMEN U
cBuaeTenem;

(c) [lpepoctaBuTb B pacnopsikeHue NoTepneBLUMX BCE NMEIOLLMECS ANMNOMATUYECKNE U
topugudeckme cpeacTaa, obecnedunTb BO3MOXHOCTb MCMONb30BaHUS npaea Ha cyaebHyto
3aLluUTy U BO3MELLIEHME 3a HapyLLEeHUs NpaB YenoBeka Unu ryMaHMTapHoro npasa.

B gononHeHve K MHOuBMAyanbHOMY OCTYMy K NpaBoCcyanto Heobxoammo npeaycMoTpeTb
afeKBaTHblE YCIOBMS, MO3BOMSAOLLME FPynne NoTepneBLUMX NogaBaTh KOMNMNEKTUBHBIE UCKM Ha
BO3MELLEHME U MOSyYaTb KOJINIEKTUBHOE BO3MELLEHNE.

MpaBo Ha gocTaTo4vHoe, 3PEKTMBHOE 1 ObICTPOE CPEACTBO 3alUMThLI OT HAPYLLEHUS
MeXOyHapOAHbIX NMpaB YenoBeka U ryMaHUTapHOro npasa BKMOYaeT BCE MMEILINECs
MeXOyHapOAHbIE MPOLLECChI, B KOTOPbIX JINLO MMEET IOPMANYECKYHO NPaBOCNOCOBHOCTb, U
KOTOpble JOMKHbI NMPUMEHATLCA 6e3 yuwepba B OTHOLEHUN NOOOro Apyroro cpeacTea 3allmThbl,
npeaoycMoOTpeHHOro HaunMoHarnbHbIM 3aKOHOOATENMbCTBOM.

IX. MPABA NMOTEPMNEBWMX HA BOSMELWWEHWE

OCHOBHOM LieNblo OCTaTOMHOMO, 3MEKTUBHOIO 1 BLICTPOro BO3MELLEHNS SBNSIETCS
cofeincTBre NpaBocyamio MyTeM KOMMEHcaLMUn HapyLLIEeHUs MeXayHapoaHbIX NpaB YenoBeka u
HOPM r'yMaHUTapHOro npasa. BosmelleHne OOMKHO ObiTb COPa3MEPHO TKECTU HAPYLLEHWIA 1
NPUYMHEHHOMY Bpeay.

B cooTBeTCTBMU C HAaUMOHAaMNbHLIMI 3aKOHAMM1 UITU MEXAYHapOAHbIMU NPaBOBbLIMU
obsizaTenbCcTBaMu, rocyaapcTBo obecrneymBaeT BO3MELLEHNE NOCTPaAaBLLMM 3a AEACTBUS UK
Ges3pelricTBUE, COCTaBNSIOLME HApYLUEHVE MeXAYHAapPOAHbIX MPaB YerioBeka 1 HOpM
rymaHuTapHoro npaea. B Tex criyyasix, korga rocyjapCTBo He NMPUYacTHO K HapyLUEHUHo,
CTOpOHa, OTBETCTBEHHAs 3a HapyLleHue, AoMKHA NPeAoCTaBUTbL BO3MeELLIeHe NocTpagaBLlemMy
Unv rocyaapcTBy, €CNn rocyapcTBO yXKe NPefoCTaBUO Takoe BO3MELLEHME.

B ToM cnyuae, ecnu cTopoHa, OTBETCTBEHHAs 3a HapyLUeHWe, He cnocobHa Unu He
)KenaeT BbIMONHATL CBOU 06513aTeNbCcTBa, FOCYy4apCTBO AOMKHO NocTapaThCsl NPeaoCcTaBUTb
BO3MeLLleH1e NoTepneBLLUM, KOTopble M3NYeckn UM MoparnbHO NocTpadanu B pesynbTaTte
3TUX HapyLUEHWUA, NGO UX CEMbSIM, B YaCTHOCTM WKAMBEHLIAM 1L, KOTOpble B pesynbTaTte
HapyLleHNs yMeprv Ui ctany ousnmyeckn unm yMcTBEHHO HegeecrnocoBHbiMU. C 3ToN Lesbio
rocygapcTsBa AOSIKHbI CO3AaBaTh HaLMoHarbHble (hoHAbI BO3MELLEHUS MOTEPMNEBLLUM, a TaKkkKe
N3bICKMBaTb ApYre UCTOMHUKN CPEACTB noaaepKaHus 3TuxX OOHAO0B.

locyaapcTBO NPUHYAUTENBHO NPUBOAUT B UCMOMHEHNE cyaebHble pelleHus o
NpefocTaBneHUN BO3MELLIEHMS] YaCTHBIMU MUAMU U OpraHu3aumsiMm, OTBETCTBEHHBIMU 33
HapyLweHus. FocygapcTBa A0MKHbI CTPEMUTLCS NPUBOANTL B UCTIONHEHWEe 3aKoHHble cyaebHble
peLLeHns Opyr1mx rocyapcTs OTHOCUTENBHO NPeaoCcTaBNeHNs BO3MELLEHMS YacTHBIMU NLamMm
WY OpraHn3aunsaMmn, OTBETCTBEHHBLIMM 3a HapYLLIEHWS.

B Tex cnydvasix, Kora rocy1apcTBO MM IPAaBUTEIBCTBO, IIPH KOTOPOM IPOM30IILIO HApYIIeHUE, Ooie He
CyHIECTBYIOT, I'OCY 1apCTBO WJIU MMPABUTCILCTBO—IIPABONIPEEMHUK JOJIKHBI ITPEAOCTABUTh BO3MCIIICHUE MTOTCPIICBIINM.

X. Bnabl BOSMELLEHNA

B cooTBeTCTBMN CO CBOMMW HALMOHAMbHBIMW 3aKOHAMUW Y MEXAYHapOAHbIMU
obsazatenbLCcTBaMu, 1 ¢ yHeTOM MHAMBUAYASbHBIX 06CTOATENLCTB, FOCyJapcTBa 0653aHbI
npenocTaBnATbL NOTEPMNEBLUNM B pe3ynbTate HapyLleHUs MexayHapoaHbIX NpaB Yernoseka 1



HOPM MeXAYHapOA4HOro ryMaHUTapHOrO NpaBa HkecneayoLme Buabl BO3MELLEHUS:
pecTUTyLUsl, KOMMeHcauus, peabunuTtaums, caTucakumnst U rapaHTum, YTo nogobHbIe
npecTynneHns He NOBTOPSITCS.

e  Pecturynus 10JKHA BOCCTAHOBUTB, €CIIM 3TO BO3MOXKHO, TO MOJIOKEHHE,
B KOTOPOM IIOTEPIEBLINI HAXOMIICS 10 HAPYILIEHUS MPaB YeJIOBEKAa U HOPM
MEXIYHAPOAHOTO0 TYMaHUTAapHOTO Mpasa. PeCTUTyLHs BKIIIOYaeT BO3BpAILCHUE
cBO0O/1bI, BOCCTAaHOBJIEHNE IOPUIMUECKUX MIPAB, COLUAIBHOTO CTaTyca, IPEXHUX
YCJIIOBUH CEMENHOM J)KU3HU, TPAXKAAHCTBA, BO3BPAT Ha IIPEKHEE MECTO
JKHUTEIbCTBA, BOCCTAHOBJIEHUE HAa pabOTE U BO3BPAT COOCTBEHHOCTH;

e  KomneHcanus 10/KHA IPEAOCTABIATBCS 32 TH000H SKOHOMUYECKU
OLIEHUBAaeMbIil yI1epO, HAHECEHHBIH B pe3yIbTaTe HAPYLIEHUs IIPaB YEJI0BEKa U

HOPM MEXIYHApPOIHOTO I'YMaHUTAPHOTO [IpaBa, B TOM YHCIIE:
(a) dwmsMyeckun nnu HpaBCTBEHHbIN ywepb (6onb, CTpagaHMs 1 SMOLMOHanNbHbIA CTPECC);
(b)  ynyweHHasi BO3BMOXHOCTb, B TOM YMCIE NOMNyYEHUsi 0O0pa3oBaHus;
(c) wmaTepmanbHbIn ywepb n noTeps 3apaboTka, B TOM YMCre NOTEHUMAnbHOro;
(d) yuwepb penyTaumm nnn OCTOUHCTBY; U
(e) 3aTpaTbl Ha lopuMANYECKME YCIYTU NN NOMOLLIb 3KCNEPTOB, HA MeONKaMEHTbI U
MeOULMHCKUE YCryri, onnarta NCcMxonormyeckmx U coumanbHbIX YCIyr.

Peabvnutauusa gomkHa BKoYaTb MEeONUNHCKYH U NCUXOJNIOrM4eCKyto NOMOLLb, a Takxke
npaBoBble N counaribHble YCIyru.

CaTncdakumsi u rapaHTum, 4To NoAo6OHbIE NPECTYNIEHNS HE NOBTOPSTCH, AOMKHbI BKIIOYaTh, MO

obcTodATenbLCTBaM, Noboe nnm Bce U3 HUXKE NepPednCrieHHOro:

(a) npekpalLeHNe NPOAOIHKAOLMXCSA HAPYLLEHNI;

(b) npoBepka hakToB 1 NONHOE NYGNIMYHOE PackpbiTUE UCTUHBI 4O TAKOW CTENeHn, YToObI He
NPUYYHUTE OOMOMHUTENBHOrO HEHYXXHOIO Bpeaa Uiv He yrpoXaTb >XU3HW NOTEpPMeBLLEro,
cBugeTenen u apyrmx nuu;

(c) nowck Ten youtbix UNmM NCYE3HYBLUMX, MOMOLLb MPU YCTAHOBNEHWUMN JIMYHOCTY U
3aXOPOHEHUN B COOTBETCTBUM C TPAAULMNSAMU CEMbU Y MECTHOIO COOBLLIECTBA;

(d) odmumanbHoe 3asiBreHne unu cyaebHoe peLleHne 0 BOCCTaHOBNEHUN AOCTONHCTBA,
penyTauun, FOPUANYECKMX U CoLMarnbHbIX MpaB NOTepPMneBLUEro UK NNLL, TECHO CBA3aHHbIX

C HUM;

N3BWHEHWS, BKITtoYas NybnmyHoe npusHaHne akToB U NPUHATME OTBETCTBEHHOCTMY;

cyaebHble UMM agMUHUCTPATUBHBIE CaHKLUMK NPOTUB ML, OTBETCTBEHHbIX 3@ HAPYLUEHUS;

MOMVHKN 1 JaHb YBaXXEHUSA NOTEPNEBLUNM;

BKITHOYEHNE TOYHOIO M JOCTOBEPHOro ONMCaHUsA NpoucLuewero B ydebHble MaTepuarnbl

AN KypcOB MO MeXAyHapoOHbIM NpaBam YernoBeka M ryMaHuTapHoOMy npaBy BCEX

YPOBHEW;

(i) npemoTBpalleHME NOBTOPHbLIX HAPYLUEHUI MYTEM:

() obecneyeHns adhHPEKTUBHOIO rPadKAaHCKOro KOHTPOMS Hag BOOPYXXEHHbIMU CuUrammn un
cneucnyxbam;

(k)  pecTpyKTypupOBaHWs IOPUCONKLUN BOEHHbIX TPMOYHANOB TONbKO B OTHOLLUEHUN
onpeaeneHHbIX BOEHHbIX NPECTYNMeHNI, COBEPLLUEHHbIX NPeACTaBUTENSMN BOOPY>KEHHbIX
cun;

()  ykpenneHus He3aBMCMMOCTM CyaebHON cucTemsl;

(m)  3awmThl 1L, 3aHMMAOLLIMXCS PUONYECKON NPaKTUKON, NpeacTaBuTenen cpeacTts
MaccoBOW MHpopMaLmn 1 NPaBO3aLLUTHUKOB;

(n)  nNpvopuUTETHOW OpraHM3auun U paclUMPEHMs MOCTOAHHO AENCTBYIOLEN CETU 00yYeHns
npaBaMm YenoBeka B pa3Hbix CekTopax obLiecTBa, 0COBGEHHO cpean BOEHHOCYXXaLluX,
npeacTaBuTenen CneLcnyxo n NonMUencKux;

(0) nponarangbl HEOOXOONMMOCTM COOMOAEHNST KOOEKCOB MOBEAEHNS U YECTU, B OCOBEHHOCTM
MeXayHapoaHbIX CTaH4APTOB, FOCYAApPCTBEHHBIMU CYXaLUMMU, NpeacTaBUTeNsiMun
OpraHoB NMpaBonopsiaka U NCNpaBUTENbHOM CUCTEMbI, NPeACTaBUTENSAMMU CPEACTB

EASSIO

A~ A~~~
~ ~—



(P)

MaccoBOW MHOPMaLMW, MEQULMHCKAM NepCoHanoMm, NpeacTaBuTensmMy NCMxonorn4eckmx
N coumanbHbIX CNyX0, B TOM YMCre BOEHHOCNYXXaLUUMK, a Takke NpeacTaBuTensmm
KOMMepPYECKUX NpeanpusaTui;

C034aHUsi MEXaHU3MOB MOHUTOPWHIa paspeLleHnst KOH(IMKTOB U NPEBEHTUBHOIO
BMelLaTenbCTBa.

XI. MYBIMYHBIA LOCTYM K UHOOPMALIN

26.

"ocypapcTBa gomkHbl paspaboTaTe cpeacTsa MHPOPMUPOBAHNS HAceNeHus 1, B
YaCTHOCTU, MOCTPaAaBLUMX OT HapyLUEHUN MeXayHapoaHbIX NpaB YernoBeka 1 HOpM
ryMaHWTapHOro npasa, O NpaBax U CpeAcTBax cyaebHOM 3allmThl, KOTOPbIE COAEPXKATCS B
3TUX NPUHLMMNAX U PYKOBOASALLMX MaTepmanax, a Takke O CYLLECTBYIOLLMX MPaBOBOMN,
MeANLMHCKON, MCUXONOrMYeCcKon, coumanbHON, agMUHUCTPATUBHOM U APYIrMX aHanorMyHbIX
cnyxbax, B KOTOpble UMEIOT NpaBo 0bpaTnTbLCHA NoTepneBLUVE.

Xll. OTCYTCTBUE ANCKPUMNHALINK MOTEPTMEBLUNX

27.

MpuMeHeHWe 1 nHTepnpeTaumsa 3TUX NPUHLIMMNOB U PYKOBOASLLMX YKa3aHUA LOIDKHbI
COOTBETCTBOBATbL MOSb3YOLUMCH MEXAYHAaPOAHBbIM MPU3HAHNEM HOPMaM O npaBax
YyernoBeka U He JOJMKHbI JOMNYCKaTb HUKAKUX OTKITOHEHWUI MO TakMM OCHOBaHMAM, Kak paca u
LiBET KOXM, MON, CekcyarbHas opueHTaLus, BO3pacT, s3blK, PENUrus, NonnTuyeckne unm
pPenUrmosHble B3rnsabl, HaLMOHaNbHOE, 3THUYECKOE MIN CoLManbHOE NPOUCXOXAEeHNE,
NUMYLLEECTBEHHbIV CTaTyC, MECTO POXAEHMS, CEMENHOE UNN MHOE NONoXeHNe, NMbo
HeaeecnocobHOCTb.



12.

MpuHUKMnbI 3chpeKkTUBHOro paccneaoBaHUsa U AOKYMEHTUPOBaHUS NbITOK U
APYInX XXeCTOKUX, 6ecyenoBeYHbIX U YHUXKAKOLWMX JOCTOUHCTBO BUAOB

obpaweHnsa n HakaszaHnsa (CTamOynbCKUA NPOTOKON) §
YnpaBneHue BepxoBHoro kommccapa OOH no npaBam 4yenoBeka, Hoto-Uopk n XKeHeBa,
2001 r.

Komuccus no npaeam venoBeka cBoer pesontouunen 2000/43 n NeHepanbHasa Accambnes
OOH cBoen pesontouunen 55/89 obpaTunu BHUMaHNE 1 HACTOATENBHO PEKOMEHOOBANN
npaBUTENbLCTBaM ONMpaTbCs Ha 3TW MNprMHUMNBI, NCNOMb3YS MX B KAYECTBE MONE3HOro
WHCTpYMeHTa ans 60pbbbl C NpUMEHEHEM MbITOK.

1. Llenb achdpekTBHOro paccnenosaHns U JOKYMEHTUPOBAHUSA MbITOK W APYrNX XXECTOKMX,
GecyenoBeYHbIX UMK YHUXKaKOLWMX JOCTOMHCTBO BUAOB 0bpalleHus N HakasaHus (aanee
MbITOK UM MHOTO MITOXOro OOpaLLeHns) 3akniovaeTcs B CrieayoLeMm:

(i) Knaccudumkanmsa gakros, ycTaHOBMNEHWE U NOATBEPXAEHNE OTBETCTBEHHOCTU OTAENBHOIro
nvua v rocygapctea nepef noTeprneBLUNMN N UX CEMbAMU;

(i) BbisBNeHve mep, HeobXxoaUMbIX ANs NPeAoTBpaLlEHNS peLmamnBa;

(i) CopencTBME NPUMEHEHMIO YTONOBHBIX U/MMX, TaM rAe 3TO NPUEMIIEMO, OUCLUNIMHAPHBIX
CaHKLUIM K TEM, KTO B pe3ynbTaTe paccrieqoBaHus 6bin BbISBIIEH B KAYECTBE BUHOBHOIO, U
yKasaHue Ha HeobXo4MMOCTb MOSIHOro BO3MeELLLEeHMS yuepba 1 KOMNeHcaumm CO CTOPOHbI
rocygapcraea, B TOM YMCre YeCTHOW N afekBaTHON (OMHAHCOBOW KOMMEHcaummn, n
npegocTaBneHns CPeAacTB Ang MeAULMHCKOro yxoaa u peabunutaumm.

2. ocypapctea obecneuvmBatloT HGbICTpoOE 1 ahhekTBHOE paccrnenoBaHme Bcex xanob un
coobLLEeHUI O NbITKax 1 Nnoxom obpalleHnn. PaccnegoBaHne npoBognTcs faxe npu
OTCYTCTBMM NOAAHHOW Xarnobbl, eCrM UMEKTCSI UHbIE CBUAETENBCTBA BO3MOXXHOMO
NPUMEHEHMSA MbITOK UK MITOXoro obpalleHus. CnegoBaTteny SOMKHbI ObITb
KOMMETEHTHbIMU 1 6EeCNpMCTPACTHLIMU, OHU HE3ABUCUMbI OT NOS03PEBAEMbIX
HapyLUMTENEN 1 OT OpraHoB, KOTOPbIM NocriegHne nogunHsaTcs. OHM UMEKT AOCTYN Unm
obragaloT NONHOMOYNSAMY AN NPUMBIEYEHNS K paccrnegoBaHuio 6ecnpucTpacTHbIX
MEeOULMHCKUX NN MHBIX 9KcnepToB. MeToabl Be4eHWs Takoro paccrnefoBaHus oTBevaroT
BbICOYaNLLIMM MEXAyHapOAHbIM CTaHAapTam, a OGHapyXeHHble hakTbl CTAHOBATCSH
O0CTOSAHNEM OBLLIECTBEHHOCTH.

3. (a) MpoBogsawmi paccnegoBaHne opraH obnagaeT OMMKHbIMU NOMIHOMOYMAMU U 006a3aH
nony4nTb BCIO MHpOpMaLmio, KoTopas Heobxoauma ansa 4o3HaHus. Jlvuam, NpoBoAsLNM
paccrnegoBaHue, NPeAoCTaBNsATCA BCe HeoOxoammMble ansa apdeKTUBHOTO
paccrnefoBaHusi GrooKeTHbIE U TEXHUYEeCKMe pecypcebl. OHKM Takke obnagatoT
MOSTHOMOYMSIMU, NMO3BONSAOLLMMU UM 06eCnevnTb SBKY ANs 4avn NoKasaHUn Bcex
omumanbHbIX 1L, KOTOPbIEe NPEANONOXUTENBHO NPUHUMANM y4acTUe B NbITKaX U NIIOXOM
ob6paLleHun. 3To e OTHOCUTCA K NtobomMy CBMAETENH. B 3TOM OTHOLLIEHWM OpraH,
npoBOASALIMIA paccrnefoBaHne, MMeeT NPaBo pacchinaTb CBUAETENSIM NMOBECTKM, B TOM
yncne nobbiM No03pPEBAEMbIM B COyHaCTMN OohuLManbHbIM Nuuam, 1 TpeboBaTtb OT HUX
Ja4n rnokasaHun.

3. (b) MNpeanonaraembiM XepTBam NbITOK UNKN NNOXOro obpalleHuns, cangeTenam, nuuam,
NPOBOAALLMM paccrnefoBaHue, a Takke UX CEMbsIM obecrneynBaeTcs 3alimuTa OT Hacunus,
Yrpo3 NPUMEHEHNA HaCUNng U UHbIX HOPM 3anyrmBaHusl, KOTOpblEe MOTYT BO3HUKHYTb B
CBSA3U C NpoBefeHneM paccnenosaHus. Bee nuua, nogospesaemMble B MPUMEHEHUM NbITOK
UM NIIOXoro obpaLlleHns, nuwatoTcs nobon BO3MOXHOCTU YNPaBeHNsT UIN MPOSABIEHNS
BNacTtu, byab TO NPSMbIM UMM KOCBEHHBIM 06pPa30M, MO OTHOLLEHWUIO K UCTLIaM,
CBUAETENAM, UX CEMbSM, a Takke nuuam, NpoBoASALUM paccrnefoBaHue.



MpeanonaraemMbIM XepTBaM MbITOK MW MIIOXOr0 OOPALLEHNS U UX 3aKOHHBIM
npeacTaBUTENsIM NPeaoCTaBnsAeTcs NHopmaums 1 OCTyn K NobbIM CnylwaHvsaMm, a Takke
BCst MHhOpMaLMS, OTHOCSLLASACA K paccrnefoBaHuWIo, MM Takke AaHO NpaBo NpeAcTaBrneHns
AoKa3aTenbCTB.

5. (a) B Tex cnyyadx, Korga yCtaHoBJeHHbIe npouenypbl paccnenoBaHUA OKa3biBakdTCA

HeageKkBaTHbIMW B pe3ynbTaTe HeAOCTAaTOYHOW KBanudukaLmm, BO3MOXHOWM
NPUCTPACTHOCTMW, BUAMMbIX MPMMEPOB 3noynotpebneHmsa nnbo no nobdon NHom
CYLLLECTBEHHOW NPUYKNHE, rocygapcTea obecneynBaoT NpoBeeHNE paccrefoBaHNs
HEe3aBNCUMOW CNEeACTBEHHON KOMUCCUEN NI NyTEM MPUMEHEHMUS aHANOTMYHON
npoueaypbl. YneHbl Takom KOMUCCUKN BbIOMPAKTCA HA OCHOBE U3BECTHOW JIMYHOWN
BecnpncTpacTHOCTU, KOMMETEHTHOCTU U HE3aBUCUMOCTU. B yacTHOCTH, OHM OMKHBI BbiTh
He3aBUCUMbI OT NOObIX nogo3peBaemMbiX B NpaBOHapyLleHnun, n ot opraHmsaLwM nnn
y‘-lpG)Kp,GHI/IVI, B KOTOPbIX NocrneaHne MoryTt Cnyxuntb. Komuccusa o6nap,aeT NOoNTHOMO4YNAMU
nony4yartb BCHO H806XO,EI,I/IMyIO ana npoeeneHnda paccrnenosaHna MH¢)OpM3LI,I/IIO M nposognT
CNeACTBUE B COOTBETCTBUM C AaHHbIMU [NpuHUmMnamu. MNpu HekOTopbIX 06CTOSATENBCTBAX
npodeccuoHarnbHas aTrka MOXeT NoTpeboBaTb COXpPaHEHMS KOHPMAEHLMANbHOCTH
nHdopmaummn. Takne TpeboBaHMA He cnedyeT HapyLuaTb.

5. (b) CocTaBneHHbIN B TeYEHNe npmnemMmnemMmoro BpeMeHn OT4eT COOEepPXUT onncaHne TenecHbIX

noBpeXaeHuin, Npoueaypbl U METOAbI, UCNONb30BaHHbIE AN1S NOMYyYeHUst JoKa3aTenbCTB, a
TakkKe 3aKMoYeHns 1 pekomeHaaumm, 6asunpyrolmecss Ha obHapyXeHHbIX hakTax u
OeNCTBYyIOLLEM 3aKoHoAaTeNbCTBE. 3aBEPLUEHHbIA OTYET CTAHOBUTCS JOCTOSIHUEM
obLecTBeHHOCTU. B oTUeTe cogepxutcs nogpobHoe onmcaHve MMEBLUMX MECTO
KOHKPETHbIX CO6bITI/II7I, OoKa3aTtesnbCTBa, Ha OCHOBaHNUU KOTOPbIX Oblnn YCTaHOBJIEHbI 3TN
CO6bITVIF|, nepeyvyeHb MMeH CBVI,IJ,eTeJ'IeVI, KOTOpble aBanu nokasaHud, 3a UCKI4YeHneMm Tex,
YbM MMEHA COXPAHSOTCS B TalHe C Lienbto obecneyeHns 6esonacHocTn. Yepes pasymHbiin
NPOMEXYTOK BPEMEHMN rOCYAAapPCTBO pearnpyeT Ha OTYET O pacciefoBaHnM U yKasbiBaeT
MEepOonpUSATUS, KOTOpble B pe3yrnbTaTe AOIMKHbI ObITb NPEANPUHSITDI.

6. (a) MeguumnHckue 9KCNepThbl, y4acTeyroLMe B pacciieaoBaHUM NbITOK UK NI10X0ro

obpalleHusi, Bcerga BeayT cebsi B COOTBETCTBUM C BbICOYANLLMMW STUHECKUMMU
cTaHAapTamu 1, B YaCTHOCTM, Neped Hadanom noboro o6eneqoBaHusi Nosy4atoT Ha Hero
cornacue noTepneBLIero, OCHOBaHHOE Ha Nony4YeHHo UM nHdopmaumm. O6enegosaHne
[AOITKHO NPOBOANTLCS B COOTBETCTBMM C YCTAHOBIIEHHBIMM CTaHAapTaMu BpavebHow
npakTukn. B yacTHocTu, o6crneaoBaHe NPOBOANTCS NMPU 3aKPbITLIX ABEPAX, NOA
KOHTPONEeM MeAMLMHCKOro 3KCnepTa v B OTCYTCTBUM NpeacTaBuTeneil opraHos
npaBonopsaaka Unm NpPaBUTeNbCTBEHHbIX YNHOBHUKOB.

6. (b) MeguumHCckun aKcnepT AOMKeEH ObICTPO NOArOTOBUTL TOYHOE NMUCbMEHHOE 3akKmoyeHne. B

(i)

9TOM 3aKIMK4YeHNN COOEPKNTCA, Kak MUHUMYM, crnefylLlee:

O6cToATENLCTBA NPOBEAEHMS onpoca: dhamunust cybbekTa, hamunnm n 4OMKHOCTU BCEX,
KTO NpucyTcTBOBan npu obcrnenoBaHnm; TOYHOE BPEMS U AaTa; MECTOMOSIOKEHMWE,
XapakTep 1 agpec yypexaeHus (B TOM Yucre, eCcrim 3T0 BO3MOXHO, U1 HOMEP NOMeLLEeHUs!),
B KOTOPOM NpoBOANTCSA 0OGcrneaoBaHne (Hanpumep, LEHTP ANs COAepXaHusi nof, CTpaxen
3ajiepXKaHHbIX NpaBoOHapyLUMTENEN, KIMHUKA, AOM U T. 4.); 06CTOATENBCTBA, CBA3AHHbIE C
cybbekToM B npouecce obcnenoBaHus (Hanpymep, onucaHme cpeacTB U3NYECKoro
orpaHun4yeHusa, KoTopble Oblnn Ha naymneHTe no I'IpVI6bITI/II/I nnn B npouecce O6CJ‘Ie,lJ,OBaHVIF|,
NMPUCYTCTBUE OXPaHbl U NOBeAEHME COMPOBOXAABLUNX 3aKIMHOYEHHOr0, yrpoxatoLme
3amMeyvaHusl B CTOPOHY NpOBOAMBLLErO 0OcrneaoBaHve U T. 4.), a Takke Nnbble UHble
UMetoLLne OTHOLLEHME K aeny hakTopsl.

ﬂpe/:l,blcmpmq: nop,poGHoe onuncaHme npowucluealiero c Cy6'beKTOM, nosfiy4eHHoe OT Hero B
npotecce onpoca, B TOM 4Ynucrie onncaHHble UM MeToAbl NbITOK KU MNIIOXOro o6pau.|,eHV|9|,



BpeMms, Koraa Npoucxoaunm aTv npeanonaraemele cobbiTus, 1 BCe Xanobbl, CBA3aHHbIE C
PU3NYECKUMUN NN MCUXONTOMMYECKUMY CUMMTOMaMK;

(i) ObcnepoBaHWe PMU3NYECKOrO U MCUXOMNOrMYECKOr0 COCTOSHMSA: ONUCaHNE BCEro
OBHapy>XeHHOro Npu KNMHUYECKoM obcregoBaHun, B TOM YMCIE COOTBETCTBYHOLLMX
ANarHoCTUYeCKUX TeCTOB, U B Cryvyae BO3MOXHOCTU — LBETHble boTorpadum Bcex
TernecHbIX MOBPEXAEHNUN;

(iv) 3aknioyeHue: BeposiTHas cBA3b 0GHapY>KeHHbIX hakTopoB U3N4ECKOro u
MCKXONOrMYECKOro xapakrepa ¢ BO3MOXXHOCTbIO MPUMEHEHMS NbITOK UK NI0XOro
obpalueHns. PekomeHgauum o npoBeeHUN MeQULMHCKOIO U NMCUXONOrMYeCcKoro fneyeHns
n/vnu o HeobxoAMMOCTU AanbHewwero obcrnegoBaHUS;

(v)  ABTOPCTBO: B 3aKMOYEHNM OOMKHbI ObITb YETKO YKa3aHbl AaHHbIE TeX, KTO MPoBOAW
obcnepgoBaHue, 3akntoYeHne A0MKHO ObITb NOANMMUCaHO.

6. (c) 3aknto4eHne JOMKHO HOCUTbL KOH(bMAeHUManbHbIN XapakTep, ero cnegyet nepegaTb
CcybbeKTy unm HasHavyeHHOMY UM npegcTtasuTento. Cnegyet MCNPOCUTbL MHEHWE cyObekTa
1 ero nNpeactaBuTens o npouecce 0bcnefoBaHMs 1 3aHECTU ero B oT4yeT. Tam, rae a1o
YMECTHO, 3aKfoyeHne B MMCbMEHHOM Buae AOMKHO OblTb NepefaHo pyKOBOACTBY,
oTBevaloLleMy 3a paccriefoBaHue 3asiBreHns 0 NPUMEHEHUM MNbITOK UK MIIOXOro
obpalueHus. B 0693aHHOCTb rocyaapcTBa BXoAMT obecneveHne HaaexHoOM A0CTaBKu
3aKroYeHns aTum nuuam. He cnegyet nepefasaTh 3akroyeHne Kakomy-nnbo gpyromy
nuuy 6e3 cornacus camoro cyobekTa unm pacnopsikeHust cyaa, obnagatoLlero
MOSTHOMOYMAMU ANIA NPUHYAUTENBHONO OCYLLIECTBIEHWS Takon nepeaayun.



MpunoxeHue aBa:
CtaHgapTtbl EKTII — Bblgepxku

“CymectBenHbIe” pasaens! oouux mokiaamnos EKIIII (Beraepskku u3 ctannapToB EBponeiickoro
KomuTera 1o npeynpexIeHUIO MBITOK U 0€CYSIOBEUHOTO WM YHIDKAIOIIETO JOCTOMHCTBO
oOparmenus uiu Hakazanwus, CymiectBeHHbIe paznensl oomux noxmanos EKIII, Coser EBporsr,
okTsa6ps 2001 1., CPT/Inf/E (2002))

|. CopepxxaHue nop cTpaxen B NosiMumn
Bbigepxku n3s aseHaguartoro O6uwero otyeta [CPT/Inf (2002) 15]

33.

34.

35.

36.

37.

[nsa HopmanbHOro PYHKLUMOHNPOBaHUSA OOLLECTBA OYEHb BaXKHO, YTOOLI nonvumsa obnagana
NOMTHOMOYMAMUN apeCTOBbIBATb, BPEMEHHO 3aepXXUBaThb U JOMpalLIMBaTh NO403PEBAEMbIX B
COBEpLUEHMN NPECTYNNEHNI 1 N Apyrmx kateropmi. OgHako 3TU NOFTHOMOYMS MO CBOEN
npupoae HecyT ¢ cOOON pUCK 3anyrmBaHMsa u Nnoxoro obpaweHus (Hacunmst). CyLHOCTb
paboTbl EKII cocToMT B MOMCKe NyTen CHWKEeHUS NOAOOHOro pucka 4o abcornoTHOro
MUHUMYyMa 6e3 HenpaBOMEPHOro NPENATCTBOBaHUS NONMLMM B HageXxallemM UCNONTHEHUN
€lo cBoux 0bs3aHHOCTEN. B psige cTpaH Obinn oTMeYeHbl BCENsALME Haaexay 3mMeHeHnst
B cdhepe coaepxaHus nog cTpaxen, ogHako nonyvyaemble EKIMIM gaHHbIE Takke 04YeHb
4acTo NoAYepKMBaOT HEOOXOAMMOCTb COXPaHATbL 6ANTENBHOCTD.

Honpoc nogo3peBaembIx B COBEPLUEHUN NPECTYNMNeHU — 3afada cneumanncta, Kotopbii
JorkeH obnagaTth cneumanbHON NOATOTOBKOM AN1S ee Haanexallero BoinonHeHus. MNpexae
BCEro, HEOOXOAMMO COBEPLLUEHHO YETKO ONpeaennuTb yesib Mo0obHbIx A0Npocos: Lernb
OOIMKHa COCTOATb B NOMYYEHUM TOYHOW U HaAEeXHON MHGopMaLmMm Aris oOHapyXeHus
WCTWHbI MO CYLLECTBY Aena B Xo4e paccrnefoBaHus, a He B NOMyYeHnn NpusHaHms ot nuua,
CUYUTAIOLLLErOCs BMHOBHbBIM C TOYKM 3pEHUS AONpaLUnBaoLLIMX €ro COTpyaHMKoB. B
OOMOSTHEHME K NPedoCTaBNEHNIO COOTBETCTBYOLLEN NOATOTOBKN, COCTaBMNEHME Kogekca
npoBeAeHns JONPOCOB NO4O3PEBAEMbIX B COBEPLLUEHMM NPECTYNNEeHUn nuy, byaeT B
BbICLLEN CTENEHN CNOCOBCTBOBaTL CTPOron NPUBEPKEHHOCTU COTPYAHUKOB
NPaBOOXPaHUTENbHLIX BEAOMCTB BhILLIEYNOMSHYTON Lienw.

3a roabl cBoero cyulectsoBaHua generauuu EKIMIM onpocunu sHaunTensHoe KONM4ecTBo
NULWEHHbIX CBOGOAbI MWL, B pa3HbIX CTpaHax, KoTopble NPUBENWN JOCTOBEPHbIE YTBEPXKAEHUS
no noBoAy NPUMEHEHUSI B OTHOLLEHNM HUX (PU3NYECKOr0 HaCUNust unu apyrux opm
3anyrMBaHus NOMMLENCKMMM, NbITaBLUMMUCS NOMYYnTb NPU3HAHWS B XOA4E OO3HaHUS.
CoBepLUeHHO 04EeBMAHO, YTO CUCTEMA YrOMOBHOIO NPaBOCYANsi, KOTOpasi AeNnaeT CTaBKy Ha
rpu3HaHue 8uUHbI 8 Kadecmee eé€ doka3amesibcmea, co3gaeT CTUMYN ANsi COTPYOHWKOB,
BOBJIEYEHHbIX B paccregoBaHme NpecTynieHns — 1 3a4acTylo No4 AaBneHneM nonyyvyeHns
pe3ynbTaTtoB — A4S UCMOMb30BaHNS PU3NYECKOTO UITN MCUXONOrMYECKOro NpUHyXaeHus. B
KOHTEKCTE NpeoTBpaLLEHUS MbITOK U APYrMx hOpM NIoXoro obpalLeHnss Ype3BbliHanHo
Ba)XXHO pa3BmMBaTb TakMe METOAbl paccnefoBaHUs NPecTynfeHni, KOTopble CNOCOOHbI
CHU3UTb 3aBUCUMOCTb NPU3HAHMS NOACYANMbIX BUHOBHLIMU OT MX COBCTBEHHbIX MPU3HAHWIA
N Opyrux AokasaTenbCTB U CBeAEHWI, NofyvyaemMblX MOCpeacTBOM AOMNPOCOB.

OneKTpOHHbIE (T.€. ayano n/unu BUAEO) 3anMcy 4ONPOCOB NONMUUKN NpeacTaBnaT cobon
OOMONHUTENbHBLIE FApaHTMM OTCYTCTBMS XKeCTOoKoro obpatleHus ¢ 3aknoveHHsiMu. EKIMIMN ¢
yOOBMETBOPEHMEM OTMEYAET, YTO BHEAPEHME NOJOOHbIX CUCTEM paccMaTpuBaeTcs Bce
fonbLmnm ymcrom ctpaH. NogobHasa TexHuka MoxeT o6ecneynTb NOMHYK U JOCTOBEPHYIO
3anuck npoLecca Jonpoca, 3HaunTenbLHO obneryas Tem cambiM paccriegoBaHme xanob Ha
XecTokoe obpalleHve. Hanvune nogobHbIX 3anucen coBnagaeT C MHTEpecamm Kak nuu,
NOABEPILUNXCS KECTOKOMY 0OpaLLeHMI0 CO CTOPOHbI MOAWLMM, TaK U COTPYAHUKOB MONMLUUN,
NPOTUB KOTOPbIX BblABUHYTbl HEOOOCHOBaHHbIE 0OBMHEHMS B NPUMEHEHNN (PN3NHECKOTO UMK
NCUXONOrMYecKoro Bo3aencTana. QNeKTpoHHbIE 3anMCy NOMULIENCKMX AOMPOCOB
YMEHbLLAKT Takke BO3MOXHOCTU OOBUHSIEMbIX JTOXKHO OTpULAThL CBOM NpeabiayLine
Npu3HaHus.

EKII oBHapyxwun B uenom psife criy4aeB U B LENIOM psiie CTpaH KOMHaTbl st 4ONPOCOB C
yCTpalleHMeM: Hanpumep, KOMHaTbl, MOMTHOCTbIO BblKpaLLEHHbIE B YEPHBIN LBET U
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060pyaoBaHHbIE OCBETUTENbHBIMUY NTamMNamMuy y3KOHanpaBeHHOro CBeTa, OCBELLAaLLMMU
NULWb MECTO pacnosioXeHnsa gonpawmnsaemoro nuua. NpucnocobneHnsam Takoro poga He
[OIMKHO ObITb MecTa B NOMULENCKNX yYacTKax.

MoMnmo Hannumsa B KOMHaTax Ang AONPOCOB OCTAaTOYMHOIO OCBELLEHUS, OTOMMEHUS U
BEHTUNALMM, NS BCEX YHACTHMKOB JOMPOCA JOSMKHBI ObITb NPeayCMOTPEHbI CTYNbS OOHOIO
CTUNSA 1 YpOBHA koMdpopTa. MNMpoBogsaLLmiA AONPOC COTPYOAHUK HE AOMMKEH HaXOAUTbCS B
OOMUHMpYtoLLen (Hanpumep, Gornee BbICOKOW) UNW yaaneHHOW No31LUMM No OTHOLLEHMIO K
nogospesaemomy. Kpome Toro, LiBETOBasi ramma JOIKHa ObITb HEMTPanbHOMN.

B Heckonbkux ctpaHax EKII cTonkHyncsa ¢ NpakTUKoW 3aBsA3blBaHMA rnas nuuam,
COAEepXaLLMMCs NMOA CTPaXKen B MOMMULENCKMX yYacTKax, B YACTHOCTM, B NEPMOAbI AOMPOCOB.
Henerauun EKMIM nonyyanu pasHbie — 1 4acTo NPOTUBOPEYNBLIE — OO BSICHEHMS
COTPYOHMKOB MONMMUMM B OTHOLLIEHUW Liernen nogobHom npakTukn. M3 nidopmavmu,
cobpaHHoM 3a nocnegHue Heckonbko net, EKIMI ctano scHo, 4TO BO MHOTUX, €Cnn He B
OonbLWMHCTBE Cny4vaes Mo4saM 3aBA3bIBAOT rnasa, YTobbl He aTb BO3MOXHOCTb
naeHTurumMpoBaTh COTPYAHNKOB NPaBOOXPAHUTENBHBLIX OPraHoB, NPOU3BOAALLNX Hag,
HUMK Hacunue. [axe B cnyyasx, koraa pMsmyeckoro Hacunnst He NPOUCXOAMT,
3aBsI3blBaHNE IMa3 HaXOLALEMYCS B 3aKIIOYEHNM NMLY — U 0COOEHHO NoaBeprarLemycs
gonpocy — aABnsieTcst OPMOM KECTOKOro 0bpalLeHusi, BIUSIHNE KOTOPOro YacTo
paBHOCUIBHO XeCTOKOMY ncuxonornyeckomy sosgenctaunto. EKIMI pekomeHayeT B iBHOWM
dopme 3anpeTnTb 3aBA3bIBaHNE IMa3 HaXOAALWMMCS No4 CTPaXen nuuam.

Ona EKIIM ctano npmBbIYHLIM HAXOAWUTL NOAO3PUTENBHBIE NPEAMETLI B 34aHMAX NONMLMN,
Takve Kak gepeBsHHbIe Narnku, YepeHkn ang metern, 6erncbonbHble BUThbl, MeTannmyeckme
NpyTbl, OTPE3KN TOMNCThIX ANEKTPUYECKMX Kabenen, nogaensHoe OrHeCTpernbHOE OpyXue nnm
HOXW. Hannune TakMx npeameToB B psSAe CryyaeB NoATBEPXKAano nofyvyeHHble
peneraunamun EKMIM yTBepxaeHusa o Tom, 4To nuuam, cogepkaBLUMMCS B AaHHbIX
yupexaeHusx, yrpoxanu n/vnu ux noaesepranu n3bneHnsiMm ¢ NoMOLLbIO 3TUX NPeaMeTOoB.
O6bl4HOE 06BACHEHNE COTPYAHMKOB MOMMLMM NO NOBOAY BbiLLENepeYMCrieHHbIX NpeaMeToB
3aKnoyasnoch B TOM, YTO OHM KOH(UCKOBaHbI Y MO403PEBAEMbIX M OyaAyT UCNOSMb30BaHbI B
KauecTBe [JoKa3aTenbCTB. TOT (pakT, YTO YNOMSHYTble NpeaAMeTbl HEU3MEHHO OKa3blBanuch
6e3 Brpok 1 3a4acTyto Obinv pa3dpocaHbl N0 NOMELLEHUSAM (MHOTAA CnpsiTaHbl 3a 3aHaBECKU
1 WwKadbl), MOXET BbI3BaTb N1LIb HeAoOBepME K NogobHbIM 06 bACHEHMAM. YTOOLI pa3BesTb
npeanonoXeHus o HenogobaroLem NoBeAeHNN YacTu COTPYAHMKOB NOMULMU U YCTPaHUTb
NnoTeHUManbHble NCTOYHMKN ONacHOCTM AN NepcoHana v CoAepXallnxcs nog CTpaxKen nuu,
n3bATble NpegMeThl, C LeNblo UX JaNbHEeNLEero NCnonb30BaHUA B Ka4ecTBe AoKa3aTenbCTB,
OOMKHbI 6bITb NPOMaPKMPOBaHbI B YCTAHOBMEHHOM MOPSAKE, NepenncaHbl U MOMELLEHbI B
crneumnanbHO OTBeAeHHOe XpaHunuwe. Bece apyrme npegmMeTsl, aHanornyHble
BblLLENEPEYNCTIEHHBIM, JOIMKHbI ObITb YAaneHbl U3 NONULENACKUX YHaCTKOB.

C camoro Havana coen geatensHocty EKII oTcTanBan TpmeamMHCTBO Npas N,
apecToBaHHbIX MNonuLMen: NpaBo 4OCTYMNa K agBokaTy, NpaBo AOCTyna K Bpaydy 1 npaBo
coobWKnTb 0 hakTe apecTa KoMy-NnMbo M3 POACTBEHHMKOB UMW TPETLEN CTOPOHE NO
cobcTBEHHOMY BbIGOpPY. BOo MHOMMX cTpaHax Obinv NpeanpuHATLI LWark no NpeaoCcTaBeHuno
UNu yKkpenneHuio aTnx npas B cBeTe pekomeHgauun EKIM. Ecnv roBopuTb KOHKPETHO, TO
npaBo AOCTyna K afBoKaTy BO BPEMS COAEPKaHUA Nog CTPaXen B NONMLUMM B HacTodLlee
Bpems cobniogaeTcs NoyTyM NOBCEMECTHO B CTpaHax, nocewaembix EKIMM, a B Tex
HEMHOIMX CTpaHax, rge Takoe NpaBo MoKa He CYLLEeCTBYET, yXKe NIaHNpyeTcs ero BBegeHe.
OpHako B psge cTpaH HabnogaeTcs OWwyTUMOe HeXenaHme BbINOMHATL peKoMeHaaLmm
EKIM oTHOCUTENBHO NpaBa rapaHTUPOBAHHOMO JOCTYNa K agBokaTy ¢ caMoro Havana
npebbiBaHNs Noa cTpaxen. B HeKOTopbIX CTpaHax nuua, 3agep>KaHHble nonuunen, MoryT
BOCMOMb30BaTbCS 3TMM MPaBOM TOSIbKO Yepes onpeaenieHHbI Nnepuos BpeMeEH!,
NpoBeAeHHbIV Nog cTpaxen. B apyrux ctpaHax 3To NpaBo BCTynaeT B CUYy NOCne Toro, Kak
cofepKalleecs noa CTpaxern NUuUo oduLmnanbHO 06bsSBNEHO NOAO3PEBAEMbIM.

EKTIM HeogHOKpaTHO nogyepKkMBarn, YTo CornacHo ero onbITy, nepuon, HenocpeacTBeHHO
crnegyoLwnn 3a nuiieHnemMm ceobobl, xapakTepmuayeTcs HamboNbLUMM PUCKOM 3anyrmBaHunst
n comanyeckoro Hacunusa. CnegoBaTtenbHO, AN NyL, 3adepXaHHbIX NONUUnen,
BO3MOXHOCTb MOMYYUTb JOCTYN K aABOKaTy BO BPEMS 3TOro nepuoga sABnsieTc OCHOBHON
rapaHTMen oTCyTCTBMSA Nnoxoro obpalleHus. Hannune Takor BO3MOXHOCTU UrpaeT porib
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caepxuBatoero paktopa ans Tex NofMLENCKNX, KOTOPbIE CKIOHHBLI K MPUMEHEHUIO
HacunMsa No OTHOLUEHMIO K 3agepKaHHbIM nNuuam; Kpome Toro, afBoKaTt B COCTOSIHUN
npeanpuHATbL COOTBETCTBYHOLLME AENCTBUS, €CMNN BCE XXe MMENO MECTO nnoxoe obpalleHue.
EKMIM npuaHaeT, 4To ANng 3amTbl 3aKOHHbIX MHTEPECOB NONULENCKOro paccnenoBaHus B
UCKIMIOYUTENBHBIX Cry4Yasix ObiBaeT HEOOXOAMMO OTIIOXMTb Ha onpederneHHbIA Neprog,
BCTpeYy 3aZlepXXaHHOoro nuua ¢ Ha3BaHHbIM UM afBokaToM. O4HAKO 3TO HE AOMKHO
NPUBECTU K NONMHOMY 3anpeLLeHuUio Npasa 4OCTyNa K afBoKaTy BO BpeMs A0onpocoB. B Takmx
cny4asx JormkeH ObITb obecneyveH JOCTyN K APYroMy HE3aBMCMMOMY afiBOKaTy.

lMpaBo gocTyna k agBokaTy AOMMKHO BKINoYaTh B ce0si NpaBo pa3roBapmBaTth C HUM
HaeguHe. 3anHTepecoBaHHOE NULO OOIMKHO, B MPUHLUMNE, UMETb TakkKe NpaBo Ha
npuCyTCTBUE agBoOKaTa BO Bpemsi Ntoboro gonpoca B nonvumn. ECTeCTBEHHO, 3TO He
[OOJDKHO MeLlaTh Nonuuumn gonpalumeaTth 3agepKaHHbIX L, MO CPOYHBbIM BOMPOCaM Aaxe B
OTCYTCTBMM afBokaTa (KOTOPbIN HE MOXET SIBUTbCS HEMEANEHHO), NN NCKMNoYaTb 3aMeHY
afiBokaTta, KOTopbl NPENSATCTBYET NPaBUIIbHOMY X0y OO3HAHUS.

EKIMIT Takke nogyepknBaeT, YTO NpaBo AOCTYMNa K afBoKaTy AOMKHO NPeAoCTaBnAaTbCA He
TONbKO NMOAO3PEBAEMbBIM B COBEPLLEHUN NPECTYMNEHUIA, HO Takke Nobomy nuuy,
06513aHHOMY MO 3aKOHY NMOCETUTL NOMULENCKNIA YHaCTOK UMM HAXOOUTLCA B HEM, HanpumMep,
B kavecTBe "cBuaetens”. bonee Toro, 4TOObLI MPaBO JOCTYNA K aABOKaTy ObINIO NOMHOCTLIO
peanu3oBaHO Ha NpPaKTUKe, Takas BO3MOXHOCTb JOJKHA ObITb NpeaocTaBneHa u nuuam,
KOTOpbI€ HE B COCTOSIHUM ONNaTWUTb YCNyri agBokaTa.

Jlnua, Haxoaswumecs nog cTpaxken, OOMKHbI MMeTb oduLManbHO NPU3HaAHHOE NPaBo
poctyna K Bpady. [lpyrumu cnosamu, Bpad 4ormkeH 6biTb Bbi3BaH Oe3oTnaraTenbHO, ecnm
Takoe nuuo TpebyeT MeguLMHCKOro OCBUAETENBCTBOBAHMWS; COTPYAHMKN NONULMN He
OOJDKHBI M3bICKMBATDL NTA3enkn ang otkasa B nogobHbix TpeboBaHusax. [lanee, npaBo
[OoCTyna K Bpady OOIDKHO BKIOYaThb M NpaBo Bbibopa N0 CO6CTBEHHOMY YCMOTPEHUIO Bpaya
Ons NpoBefeHnsa MeguLMHCKOro OCBUAETENbCTBOBAHMSA (B 4ONONTHEHNE K NM06oMy
MeauumMHCKoMy ob6crnefoBaHuto, BbINMOMHEHHOMY BpayoM, KOTOPOro Bbi3Bana nonuums).
Bce meanumnHckmne obcnegoBaHus Ny, HAXOASLWMNXCS NoA CTpaxer B NONULNA, AOMKHbI
NPOBOAUTLCS BHE 30HbI CMbILLIMMOCTU COTPYOHUKOB NPaBOOXpaHUTENbHbIX OPraHoB, a
Takxke, ecrnv Bpad He nNoTpebyeT MHOrO B KAXKOOM OTAENbLHOM Cly4vae, 1 BHE Mons 3peHus
3TUX COTPYAHUKOB.

BaxxHo Takke, 4Tobbl N1Ua, 0CBODOXAEHHbIE U3-NOA CTPaXW U He NpeAcTaBLUne nepen
CyOoM, MMenu npaeo NoTpeboBaTb NPOBEAEHUS MEeOULMHCKOTO
OCBUAETENLCTBOBAHUSA/CNpaBKy odmumanbHoro cyaebHoro Bpava.

B npuHUMne npaBo HaxoasLWerocs nog cTpaxen nuua coobLmnTb 0 hakTe CBOEro apecrta
TpeTben CTOPOHE AOMKHO OblTb rapaHTUPOBAHO C CaMOro Havana HaxoXxaeHus nog
apectoM. KoHeuHo, EKTIIM npusHaeT, 4To Mcnonb3oBaHWe Takoro npasa AOSMKHO JonyckaTb
onpeeneHHbIe UCKIMOYEHNs], HanpaBneHHbIE Ha 3aLUUTY 3aKOHHbIX UHTEPECOB
nonuuewnckoro paccrnegosaHusi. OaHako NodobHbIe UCKTOYEHNS A0MKHbI OblTb YEeTKO
onpeneneHbl 1 CTPOro orpaHnYeHbl No BPpeMeEHN, a obpalleHne K HUM A0SKHO
CONpPOBOXAATbCA COOTBETCTBYIOLLMMM rapaHTusiMm (Hanpumep, niobasi sagepxka B
COoO0LLEHNN O coaepXKaHUN NOA CTpaXken AormkHa BbITb MMCbMEHHO 3adMKCMpOBaHa C
yKasaHueM NpuyrH, KpOMe Toro, oHa TpebyeT ogobpeHns CO CTOPOHbI CTapLUero
NOMMLENCKOro JOJMKHOCTHOO NnLa, He CBA3aHHOIO C AEIOM, UM MPOKypopa).

MpaBa nuu, N1weHHbIX CBODOAbI, YTPauMBaAOT CBOK LIEHHOCTb, €CNn 3TW Nnua He 3HaKT 06
NX cyLLecTBOBaHMN. [03TOMy BaXkHO, 4TOObLI LA, B3ATbIE NO4 CTPaxy nonuvuuen, oouinm
yeTko, 6e3 3agepXKeK U Ha NOHSATHOM MM sI3bIKe NMPOUH(OPMMPOBaHbLI O CBOMX Npasax. [ns
obecneyeHnst 3TOro 3agepXKaHHbIM NONULMEN N aM B CaMOM Havarne HaxoxXxaeHus nog
CTpaxen LOMKHbl CUCTEMATUYECKUN BblAaBaTbCs (POPMbI, HEMOCPEACTBEHHO U3nararoLme
ux npasa. [lanee, ykasaHHble n1ua AOMKHbI NogNucaTh 3asBneHne, nogTeepxaanLLee, 4To
OHM BbINK NPONHGOOPMMPOBAHBLI O CBOUX NpaBax.

EKIMMN HeopgHOKpaTHO nogyepkmBan ponb cyaebHbIX BNacTen n npokypaTypsl B 6opbbe ¢
nnoxmm odpalleHnem B Nosmumn.

Hanpumep, Bce 3agepkaHHbIe NONMUMEN NULA, KOTOPLIX HAMEPEBAKOTCA 3aKITHUYNTL Noa
CTpaxy, OOMKHbI hranydeckun npeacTatb nepeq cyaben, KOTopbii paccMmaTpyBaeT
xo4aTtancTeo 00 M3bMpaHuM B Ka4eCTBE MepbI MPEeCeYeHUsT 3aKIYEHNs Mo, CTPaxy.
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OpaHako cpeam cTpaH, kotopble noceTun EKIIM, ectb u Takme, roe 3Toro He NPOUCXoauT.
Ecnu 3agepxaHHbIN, nogBepraBLLUMNCA NAOXOMY obpalleHuto, npeacTaHeT nepeq cyabewn,
TO 3TO 4ACT eMy BO3MOXHOCTb CBOEBPEMEHHO NMoAaTh xanoby. fanee, aaxe npu
OTCYTCTBUM 3asIBNEHHbIX Xanob cyabsi 6yaet umeTb BO3MOXHOCTb BOBPEMS NPeanpuHaTb
HeobXoaMMble Mepbl, €CIM HaNULLO UMEKTCH NPU3HaKK Noxoro obpalleHns (Hanpumep,
BMOUMbIE TeNecHble NOBPeXAeHWs, OOLLMIA BUA 3aKITKOYEHHOTO UMK ero noBeaeHve).
EctecTtBeHHO, cyabs 4OMKEH NpeanpuHATbL COOTBETCTBYIOLLME LWaru, eCnv NpUCyTCTBYIOT
np13Hakn nnoxoro obpalleHns ¢ 3agep>xaHHbIM B nonuumn. Bo Bcex cnyyasx, korga
NnoJo3peBaeMble B COBEPLLEHNM NPECTYMNEHNUS, NPeAcTaBLUne Nepes Cyaben, 3asiBNAT O
NMOXOM C HAMMK 0BpaLLeHnm, Cyabs AOMKEH NMMCbMEHHO 3aperncTpupoBaTh Xanobbl, 0TaaTh
npvkas 0 HemeaneHHoMm cygebHOM MeaNLMHCKOM OCBMOETENbCTBOBAHMMN M MPEANPUHATD
HeobxoaMMble Wwaru, rapaHTupyloLwue TwartenbHOe paccregoBaHne Takmx xanoo.
Moao6HbIN Noaxod AOMMKEH OCYLLECTBNATLCSA BHE 3aBMCMMOCTM OT TOro, MMEET NN AaHHoe
N1LUO BUAMMbIE BHELLHWE noBpexaeHus. [lanee, Aaxe B OTCYTCTBUM SIBHO BbICKa3aHHbIX
Xanob o nnoxom obpalleHnn, cyabsa JormkeH notpebosatb cyaebHoe MeanLmMHCcKoe
OCBMAETENbCTBOBAHNE BCAKWUIA pa3, Koraa CyLLeCcTBYIOT Apyrme OCHOBaHMs nonaratb, YTO
npeacTaBneHHoe eMy Nn1LO MOFNO CTaTb XXEePTBOW NIOX0ro obpalleHus.

TwartenbHoe paccMoTpeHue cyaebHbIMY 1 APYTMMU COOTBETCTBYIOLLMMN OpraHaMm BCcex
Xanob o Nnoxom obpalLeHnn Co CTOPOHbI COTPYAHMKOB NMPaBOOXPaHUTENbHBLIX OPraHoB U
HanoXxeHue, Npy He0HXOANMOCTH, NONararLLIErocs B3bICKAHWSI NMPOVU3BEAET CUSbHbIV
caepxusatolmi agddekT. N HaobopoT, ecrnm COOTBETCTBYHOLLME OpraHbl HE NPeanpumMyT
3(pdPeKTUBHBIX MEP B OTBET Ha aApeCcoBaHHbIe UM anobbl, TO COTPYAHUKM
NpaBOOXPaHUTENbHbBIX OPraHOB, CKITOHHbIE K MPUMEHEHWIO HACUMNWS K apeCTOBaHHbIM, O4EHb
CKOPO MOYYBCTBYIOT, YTO MOTyT 6e3HaKka3aHHO NPOSBMATb )KECTOKOCTb.

B HeKoTOpbIX Cryyasix MOryT oka3aTbCsl He0OXOAMMbBIMM OOMONHUTENbHbIE AOMPOCHI
nonuumen nuu, cogepxatumxcs nog crpaxen. EKMNIM npugepxmeaeTca MHeHWS, 4TO Ans
npeaoTBpaLLeHns Nnoxoro obpalleHns 6bino 6bl NpeanoYTUTENbHEN OPraHn3oBaTh Takne
[ONpoChl B 34aHNM TIOPbMbI, 8 He B NOMMLUENACKOM yyYacTke. HanpaBneHve cogepxaliumnxcs
noA, CTpakew nuL, B MONMULENCKMI y4acToK AN AanbHenWnX 4ONPOCOB MOXHO TOMNbKO B
cny4yae abcontoTHom HeobxoagnmocTu. Camo cobon pasymeeTcsl, YTO B TEX
UCKIMIOYUTENBHBIX CyYasx, Koraa HaxogaWwmMnes nog CTpaXken 3akimoYeHHbIN BO3BpaLlaeTcs
B MOJSIMLIEACKUI y4aCTOK, OH AOMMKEH NOfb30BaThCA TPEMS NMpaBaMu, Ha KOTopble
npuBeaeHbI cebinkn B naparpadax 40 - 43.

CopeprkaHune Noa CTpaxken B Nonuuumn saensieTcst (Mnu, no KpamHen mepe, A0SMKHO BbiTb)
OTHOCUTENBHO HEeJONTMM. TeM He MeHee, YCITOBUS CoAepXXaHUs B MOMMLENCKUX kamepax
OOMMKHbI yOOBNETBOPATL OnpeaeneHHbIM OCHOBHLIM TpeboBaHMsAM.

Bce nonuueiickue kKaMepbl AOMKHbI BbITb YMCTBIMU U JOCTATOMHO NPOCTOPHLIMK'Y Anst TOro
yucna nuu, KOTOpoe B HEW pasMeLLaeTcs, U MMeTb afleKBaTHOE OCBeLLeH e (T.e.
[O0CTaToO4HOE ANS YTEHUs], UCKIoYast NepUoAbl CHa); ECTECTBEHHbIV CBET B KaMepax
npegnoytuteneH. fanee, kamepbl 4OMKHbI ObITb OCHALLEHbI CpeacTBamMm A oTAbixa
(HanpumMep, NPUKPENSIEHHBLIM K MOy CTYSIOM UM CKaMENKOM), a NnL, KOTopble AOMMKHbI
OCTaBaTbCs NO4 CTPaXKen HOYblo, crefyet 06ecneynTb YUCTbIMU MOCTENBHBIMU
npyHagnexHoctTamu. Jlvua, 3agepxaHHble NONMUUEN, JOIDKHbI NONb30BaThCA TyanetaMmu B
nogobatoulert 06CTaHOBKE N MMETb BO3MOXHOCTb NOMbITbCHA. Heobxogmmo obecneunTs
cBobOAHBIN AOCTYN K MMTbEBOM BOAE, e4a AO0MKHa Bbl4aBaTbCs B MONTOXEHHOE BPEMS 1 NO
KpaHeln Mepe OAVH pa3 B A€Hb BKIOYaTh NITOTHYHO NuLy (T.e. YTo-nmbo Gonee
cyllecTBeHHOe, YeM byTepbpon). Jluam, cogepxalummcs B MONMLIENCKOM yvacTke 24 yaca
n 6onee, [OMKHA ObITb NPeAIoXeHa, NPy HaNMYUM Takon BO3MOXHOCTN, eXeaHeBHas
nporyska Ha CBeXeM Bo3ayxe.

MHorve nonuuenckme obbeKTbI, KOTOpble noceTunu aeneraumu EKIM, He yooBneTBopsitoT
yKa3aHHbIM MYHUMarbHbIM TpeboBaHNAM. 3TO oka3blBaeT 0COOEHHO oTpuLaTenbHoe
BO3[eNCTBME Ha NL, KOTOpble BNOCMEACTBMU NPeACTaloT nepes cyaebHbIMU BnacTsamu;
OYEHb YaCTO 3TK Nuua NpeacTaroT nepeq cyabsamn, NpoBeas AeHb v 6onee B rpsi3HbiX 1
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48.

49.

50.

HeobopyQoBaHHbLIX KaMepax, He UMest BO3MOXXHOCTU HOPMarsibHO OTOOXHYTb, MOECTb U
NOMbITbLCS.

0O653aHHOCTb NONMUMK 3a00TUTBLCA O 3a4EePXKaHHbIX NULAX BKNtoYaeT B ceba 1 rapaHTuo nx
©e30nacHOCTU U PN3NYECKON HEMPUKOCHOBEHHOCTU. CnegoBaTenbHO, AOSMKHBIN KOHTPOSb
3a COCTOSIHUEM NOMELLEHMI AN apeCTOBaHHbIX ABNAETCA HEOTbEMIIEMbIM 35IEMEHTOM
0653aHHOCTM NPOSsIBNATL 3ab0Ty, Bo3naraemon Ha nonuumio. Heobxoanmo npeanpuHAThL
COOTBETCTBYIOLLME LLarn, obecneynBatoLLme 3agepaHHbIM NONMLMEN NULaM NOCTOSTHHYHO
BO3MOXHOCTb 6€e3 Tpyga BONTW B KOHTAKT C MEPCOHANoMm y4yacTka.

B psige cnyyaeB generauumu EKIMT obHapyxuBanu, 4To kamepbl 3HAYUTENBHO yAaneHbl OT
MeCT 0BbIYHOIO HaXOXAEHWNST COTPYOHWKOB NONULMM, a TakkKe NuLEeHbl CPeacTB (Hanpumep,
CUCTEMbI BbI30BA), MO3BOJIAIOLLIMX apECTOBAHHBIM MPUBIIEYb BHUMAHNE COTPYOHUKA
nonuuun. B Takmx ycrnoBusx CyLLecTByeT 3HAYMTESbHbIA PUCK TOFO, YTO peakuus Ha
pasnuyHble NHUMOEHTbI (Hacunue cpeam 3akntoYeHHbIX, NOMbITKM CaMoyOUNCTB, NoXapb! 1
T.4.) 6yaeTt HecBOEBPEMEHHOMN.

EKTIIM Takxe BblpaxkaeT onaceHns B OTHOLLEHUN NPaKTUKW, HabnogasLencs B HEKOTOPbIX
CTpaHax, korga kaxgbli cneumanmanpoBaHHbii oTaen (6opbbbl ¢ HApKOTUKaMK, 6GopbObI C
OpraHM30BaHHOMN NPECTYNHOCTLI0, 60pbLOLI C TEPPOPN3MOM) MMEN B 34aHMU NONMLUN CBOU
CODCTBEHHbIE YYaCTKM AN COAEPKaHUS 3aJePXXaHHbIX, YKOMMIEKTOBAHHbIE COTPYLHUKaMMU
[aHHoro otaena. KomuTteT cumMTaeT, 4To oT NogoOHoro noaxoaa Heob6xoAMMo OTKasaTbCs B
nonb3y yeHmpasbHO20 y4yacmka Ot cooepaHusi 3a0epKaHHbIX, YyKOMMIIEKTOBAaHHOIO
0CObObIM MEPCOHaNoM, cneumanbHO 00yYeHHbIM OOpaLLEHUNIO C COAEPXKALLMMUCS NO4
cTpaxen nuuamu. Moyt HaBepHsika Takon NoaxoA4 okasancs 6bl 611aroTBOPHBIM C TOYKU
3peHuns NpegoTBpaLLeHns nNnoxoro obpaweHus. Kpome Toro, ocBoboxaeHme
crneumanm3MpoBaHHbIX OTAENOB OT 0653aHHOCTEN MO COAEPXKaHNIO apeCTOBAHHbBIX MOXET
UMETb CBOM NPEUMYLLIECTBA C TOYKM 3pEHNS yNpaBneHus n matepmanbHoro obecneyeHus.
HakoHeLl, MHCNEeKLMM NONNLENCKUX YYPEXOEHNN HE3AaBUCMMbIMU MOFTHOMOYHBIMWU OpraHamm
MOryT BHECTU BaXXHbIN BKNaA B NpeoTBpaLleHne nioxoro odpalleHns no OTHOLLEHUIO K
nuuam, coaepXxalumcs B nonuuun, 1, B bonee LUMPOKOM CMbICIe, MOMOYb B obecrneveHnn
YOOBNETBOPUTENBLHBIX YCNOBUIA cogepxanus. [na 6onbwen adpekTMBHOCTM Takue
noceLleHnst OSMKHbI HOCUTL PErYNAPHBIN XapakTep U He 06bsABNATLCA 3apaHee, a
noceLllarLme JOMmkHbI obragaTb NOHOMOUYMAMK A4S NpoBeAeHus becef € 3aaepXaHHbIMU
nvuamu HaeguHe. [lanee, oHW OOIMKHBI M3Y4XUTb BCE BOMPOCHI, OTHOCALLMECS K 0OpaLLeHnto
C 3afiepXaHHbIMU: perMcTpaumsa MOMeHTa 3aepXaHus, [oBeAeHNe nHopMaummn 0o
3aepXKaHHbIX Nny, 06 nx NpaBax N AENCTBUTENbHOE OCYLLECTBINEHNE 3TUX NpaB (B
YaCTHOCTK, TPEX Npae, yNoMsiHyTbIX B naparpadgax 40 — 43), cobnogeHme npasun,
pernameHTUpYLLMNX ONPOC NoJ03peBaeMbIX B COBEPLUEHUN NPECTYNMEHUI, a Takke
MaTepuanbHble YCNOBUS COAEPXKaHUSA NOA CTPaXKeN.

BbiBOAbI BbiLLEyKa3aHHbIX OPraHoB AOMKHbI HANPABASATLCA HE TOMLKO B NOMULNIO, HO Takke
Opyrum BracTtam, He3aBNCUMbIM OT NOMAULINN.



lll. O6yuyeHue nepcoHana opraHoB npaBonopsAaKa
Bbigepxku n3 2-ro O6wero otyeta [CPT/Inf (92) 3]

59.

60.

HakoHeu, EKII nogyepknBaeT 6onbLloe 3Ha4yeHne, KOTOPOe OH NpuaaeT obydYeHunio
rnepcoHana opraHoB npaeonopsigka (OHO JOJMKHO BKMYaTh Takke 00ydeHne Bonpocam,
CBsI3aHHbIM C NpaBamMu YenoBeka, cM. Takke CtaTtbio 10 KoHBeHunn OOH npoTMB NbITOK U
OPYIUX XKECTOKUX, DeCYETOBEYHbIX UITK YHIDKAOLMNX JOCTOMHCTBO BUAOB O0OpaLleHnst 1
Haka3aHus1). MoxHO yTBepXdaTh, UTO HE CYLLIECTBYET fy4llein rapaHTum NpoTMB NI0XOro
obpalleHnst ¢ NULWEHHBbIM CBOGOAbI YENTOBEKOM, YEM AOMMKHbIM 00pa3oM O0yYEHHBbIN
NOMULENCKNIA UNK TIOPEMHbIN COTPYAHMK. KBanuduumpoBaHHbie 1 0ByYeHHbIe COTPYAHUKM
CMNOCOBHbI YCMEeLHO NCMONHATL CBOM PyHKUMN, He Npuberas K nnoxomy obpaLleHuto u
cobntogasa doyHaameHTanbHble rapaHTuu, NpeaocTaBneHHble 3a4epXXaHHbIM U
3aKMOYEHHbIM.

B cBsi3u ¢ atum EKII cumTaeT, 4To cnocobHOCTb K MEXITMYHOCTHON KOMMYHMKaLLMK
[OJIKHA urpatb poflb OCHOBHOMO chakTopa B npoLecce Habopa nepcoHana opraHoB
npaBonopsiaka, 1 YTo B Nepunod 00yyYeHus 3Ha4YUTENbHOE BHUMAHWE JOJPKHO ObiTh
yOeneHo pasBUTUIO YMEHUST U CMOCOOHOCTU K MEXITUYHOCTHOM KOMMYHUKaLUK,
GasvpyloLenca Ha yBaXXeHUn K JOCTOMHCTBY YenoBeka. Hannune Takoro ymeHust 4acto
No3BONsieT NOSIMLIENCKOMY UITN COTPYAHMKY THOPbMbI paspaauTb CUTyaLuio, KoTopas B
NPOTMBHOM Cllydae MOXET nepepacTu B Hacunme; B 6bonee obLiem criydae Takoe ymeHue
NPUBOLMUT K CHUXKEHMIO HANPS>)KEHHOCTM Y MOBbLILLEHWNIO KaYeCTBA XXN3HM B NOMULIENCKUX
y4acTkax U MecTax CooepXaHus No4 CTpaxewn, YTo NPUHOCUT NOSb3y BCEM y‘-IaCTHVIKaMz

' B 3ToM oT4eTe BbIpaKeHMe "NepcoHarn opraHoB NpaBonopsiaka” nogpasyMeBaeT Kak MonuLEeNcKUX, Tak 1 nepcoHan
TIOPbMbI.

2 EKTM Takke NOOLLPAET NPaBUTENLCTBA B NOMBITKE MHTErPUPOBAThL KOHLIEMLMIO MPaB YerioBeka B NpakTUYecKoe
npodeccroHansHoe o6yyeHre cnocobam paspeLleHnst CUTyaUuin, CBA3aHHbIX C MOBbILLIEHHLIM PUCKOM, TakUX Kak
3afiepXKaHune 1 [onpoc Nnoao3peBaeMbIX YroNOBHbIX MPECTYMNHUKOB; 3TO OKaxeTcsl 6oree apdeKTUBHLIM, YEM OTAESbHbIE
Kypcbl 06y4eHnsi NpaBam Yernoseka.



VIl. HecoBeplieHHONEeTHNe, NULLIEHHblIe CBOGOAbI
Boigepxxkm 13 9 Obwero otyeta [CPT/Inf (99) 12]

20.

21.

B HekoTopbIx M3 cBOMX npeablaywmnx obwmx goknagos EKIMIM chopmynmposan kputepum,
KOTOPbIMW OH PYKOBOACTBYETCH B CBOEN paboTe B pasnuyHbiX MeCTax NuwieHnsi ceoboabl,
BKITHOYas MOMMLUENCKME YyHaCTKK, TIOPbMbI, LEHTPbLI 3a4epXaHns HeneranbHbIX UMMUIPaHTOB,
a TaKkKe NCUXNaTPUYECKNE YUPEXKOEHNS.

KomuteT ncnonb3yeT BbiLLEYNOMSHYTbIE KpUTEPMU B TOW CTENEHW, HACKOIBKO 3TO
HeobX0AMMO, U B OTHOLUEHUN HECOBEPLUEHHOMNETHUX (T.€. NnL, He JOCTUrLINX
BOCEMHagLaTUNeTHero Bo3pacra), HaxOAsLWNXCH B YCNOBUSX NMLIeHnsa ceoboabl. TeM He
MeHee, HE3aBMCMMO OT NPUYMH, NO KOTOPbIM OHU MONK ObITh NULEHBI CBOGOAbI,
HecoBepLUEHHONETHME NpaBoOHapyLLUUTENN NO Npupoae ceoen bonee ya3BuMbl, YeEM
B3pocnble. Bcneactaue aToro He06xoauMO yaensatb ocoboe BHMMaHMe obecneyeHunto
afeKBaTHOM 3awmnTbl UX hM3NYECKoro 1 Ncuxmnyeckoro Gnaronony4yms. nsa Toro 4Tobbl
noa4YepKHYTb TO 3HA4YeHWe, KOTOPOE OH NpuaaeT BONPOCY O NpeaynpexaeHnn Xectokoro
ob6palLeHnsi C HeCOBEPLLEHHONETHUMW B YCNOBUSIX NyieHus ceoboapl, EKIMIM pewwun
NOCBATUTb AaHHYHO rMaBy cBoero aesaToro O6Llero Joknaga pacCMOTPEHUIO HEKOTOPbIX
KOHKPETHBIX aCneKToB CBOEW AeATENbHOCTM B 3TOM obnacTu.

B nocnepgywowmx naparpadax, npexge 4em cocpeaoTo4UTb CBOE BHUMAHWE Ha YCINOBUSIX,
KOTOpble HEODXOAMMO co3faBaTb B LIEHTpax 3agepkaHus, cneyunanbHoO npegHasHavyeHHbIX
ONns HecoBepLUueHHoneTHUX, KomnteT npeactaBuT psa rapaHTUn NpoTUB KECTOKOTO
obpalleHus, KoTopble, N0 ero MHEHUIO, LOMKHbI NPUMEHATLCS B OTHOLUEHMU BCEX
HeCOBEpPLUEHHONETHUX, NULLIEHHbIX cBOBoAbI. Taknm obpasom, KommuteT HageeTcs siCHO
NPOAEMOHCTPUPOBATL HaLMOHANbHbLIM BMACTAM CBOW B3rNnsabl Ha TO, KakuM 06pa3om
OOIMKHO obpalaTbes ¢ ykazaHHbIMU nuuamn. Kak n B npegpiayume rogbl, Komutet byget
NpPMBETCTBOBAaTb KOMMEHTAPUM K AaHHOMY CyLLeCTBEHHOMY pa3geny cBoero ObLero
noknaja.

C camoro Hayana KomuteT xoTen 6bl Nog4epKHYTb, YTO BCe pa3pabaTbiBaemble UM
CcTaHgapTbl B JaHHOM obnactn Heobxoanmo paccMaTpuBaTh B Ka4ecTBe AOMNOMHEHUS K
Habopy NPMHLMNOB, coaepXXalumnxcs B APYrnx MexayHapoaHbIX JOKYMEHTax, BKroyasi
KonBeHumto OOH o npaBax pebeHka (1989 r.); MuHuManbHble CTaHAapTHbIE NpaBuna
OOH, kacatowwmecs oTnpaBneHns NpaBoCcyams B OTHOLLEHUN HECOBEPLUEHHONETHUX
(MekunHckme npasuna (1985 r.); Npaesuna OOH, kacatowuecs 3alwmThbl
HeCoBEepLUEHHONETHUX B yCcnoBusix nuwenus csobogpl (1990 r.) n Pykosoasiume npuHUMnbI
OOH no npegynpexaeHuto NpecTynHOCTU HecoBepLUeHHONEeTHUX (Punaackne npuHumnbl
(1990 r.).

KomuTteT Takke xoten 6bl Bblpa3utb cBoe 000bpeHne byHaaMeHTanbHOro NpuMHUmna,
3aKpEenneHHOro B BbILLEYNOMSIHYTbIX JOKYMEHTaX, @ UMEHHO, YTO NuLLeHne ceoboabl
HecoBepLUEHHONETHNX JOIMKHO NPUMEHSATLCS TONBKO B KAYECTBE KpanHen Mepbl U B
TedeHue KkpaTyanwero nepyvoga spemenn (cM. CtaTteto 37 b. KoHBeHUMM 0 npaBax pebeHka,
a Tarxe lNpasuna 13 n 19 lNekuHckux npasur).

FapaHval NPOTUB XeCTOKoro OspaLIJ,EHVIﬂ C HecoBepLeHHOoNeTHNMHN

22.

23.

MpuHumas Bo BHMMaHue maHgat EKIMM, ero rmaBHbIM NpMopuMTETOM B X04€ MOCELLEHMS
MECT nuLeHnsa cBoboabl AN HECOBEPLLUEHHONETHUX SABMSETCS OTBET HA BOMPOC O TOM,
noaBepranucb N OHU NpeaHamMepeHHOMY XeCTOKOMY obpaLlleHuto. Mmetowmecs B
pacnopsxeHun Komuteta Ha cerogHsLWHWUI AeHb AaHHblIe CBUOETENLCTBYIOT O TOM, YTO B
DOONbLUMHCTBE NOCELLABLUMXCS UM YYpexaeHun nogobHoe siBneHne BCTpeyaeTcs
CpaBHUTENBHO peakKo.

Tem He MeHee, KaK U B crly4yae Co B3pOCbiMU, Hanboree BbICOKOMY PUCKY
npeLHaMepEHHOrO XXEeCTOKOro obpalleHus (B CpaBHEHUN C APYIMMU MECTaMU NNLLEHNS
cBob0bl) HECOBEPLUEHHOMNETHNE MOABEPraloTCsl, CKOpee BCEro, B NMOMULIENCKNX
yypexaeHusx. encreutensHo, generaunm EKMIM HeogHOKpaTHO nonyyanu
HEOoMNpOoBEPXUMbIE CBUOETENBCTBA TOrO, YTO HECOBEPLUEHHONETHME DUTYPUPYIOT Cpeaun



24.

25.

26

nvu, NogBepraBLUMXCS NbITKaM UK OPYrmM Buaam nioxoro obpalleHms co CTOPOHbI
npeacrasuTenen NonmMumm.

B atou cBAsm EKIMIN nogyepkHyr, 4TO MMEHHO B HaYarnbHbI NEPUOA Nocre 3agepXKaHus
PUCK NPUMEHEHMS NbITOK N XXECTOKOro 0bpaLleHns aBnaeTca MmakcumarbHbiM. [loaTomy
Ba)kHO, 4TODbI BCE NuLa, NULLIEHHbIE CBOOOAbLI (B TOM YMCIE U HECOBEPLUEHHONETHME), C
TOro MOMEHTA, KaK OHU BnepBble ObINy 3agepkaHbl nonuuueit, obnagany npaBomM coobLmTb
CBOEMY pOACTBEHHUKY UIK TPeTbEMY NULY O haKkTe CBOEro 3afepXaHus, a Takke nmenu
OOCTyn K adBOKaTy 1 Bpady.

Kpome 1 NoMMMO ykasaHHbIX rapaHTUi, HEKOTOPbIE NPaBOBblE CUCTEMbI MPU3HALOT, YTO B
CWMy OpraHWYHO NPUCYLLIEN HECOBEPLLUEHHOETHUM YSI3BMMOCTM CriefyeT NpUHNMaTh
OOMOSTHUTENbHbIE MePbl NPeAOCTOPOXHOCTU. ITO NpeanonaraeT opMarbHYo
0653aHHOCTb MONMMLENCKMX CnyXallmx caMmMm obecneunBaTb yBegOMIEHNE
COOTBETCTBYIOLLIErO NMLia 0 hakTe 3aepaHnsa HeCcoBepLUEHHONETHero (He3aBMCcUMO OT
TOro, obpaTnncsa M HeCoBEPLLUEHHONETHUI C MPOCLOON O TOM, YTOOLI 3TO ObINO cAenaHo).
MHorga nonuuenckum 3anpeLLaeTcs NpoBOAUTb JOMNPOC HECOBEPLUEHHOMNETHENO B
OTCYTCTBME COOTBETCTBYIOLLErO nuua n/mnu agsokata. EKIMIM npuBeTcTBYyeT NogobHbIN
noaxon.

B psage yypexaeHuin, nocewaembix EKIMIM, ero uneHam npuxogmnock crelwathk, YTO
[JOBOJSIbHO PacnpOCTPaHEHHONM NPaKTUKOW CPeauW nepcoHana B criyyae nioxoro noBegeHnst
HEeCOBEpPLUEHHONETHUX ABNSAETCA "negarornyeckas noweynHa". KomuteT cuntaeT, 4To B
uensax npefoTBpaLLeHnst )XeCTOKOro obpalleHns Bce hopmbl PU3NYECKOTO HakasaHust
OOMXKHbI 6bITb OhMLManbHO 3anpeLLeHbl U He MPUMEHATBCS Ha NpakTuke. C 3aKMnioYeHHbIMA,
KOTopble OypHO cebs Be4yT, Hy>KHO 0bpallaTbCsi B COOTBETCTBUM C NPEeANMCaHHbIMM
ONCUMMAVHAPHBIMU HOPMaMM.

OnbIT paboTbl KomuteTa Takke nokasbiBaeT, YTO B TEX Cyyasax, Korga MMeeT MecTo
XeCcTokoe obpalleHne ¢ HECOBEPLLUEHHONETHUMM, 3a4acTyi0 3TO ABMSIETCS ckopee
pe3ynbTatoM OTCYTCTBUS afdeKBATHOM CUCTEMbI 3aLUUThI 3a4EePKaHHbIX NUL, OT
3r10ynoTpebneHnii, 4em HaMepPEeHHbIM XXeNnaHneM NPUYMHUTL CTpadaHue. BaxHbim
anemeHToM nobow cTpaTerMun, HanpaereHHON Ha NPeaoTBpaLleHe NoAoOHbIX
3roynoTpebnennii, ABNseTca cobnoaeHne NpuHLMNa, CornacHo KOTOPOMY 3a4epKaHHble
HeCoBepLUEHHONETHME OOJKHBI pa3MeLlaTbCsa OTAENbHO OT B3POCHbIX.

Mpumepbl HeCOBNOAEHUSA YKa3aHHOTO NPUHLMNA, C KOTOPLIMU MPULLINTOCH CTOMKHYTHCS
EKIIT, Bkntoyanu B cebs crneayowme: B3pOCrblie MyXYMHbI pa3MeLLanmcb B Kamepax
BMECTE C HECOBEPLLUEHHONETHNUMM IOHOLLIAMM, YacTo C HAMEPEHNEM, YTO OHM ByayT
noaaepKmBaTb NOPSAOK B 9TUX KaMepax; HECOBEPLUEHHONETHME OEBYLLUKM pa3MeLLanuch
BMECTE CO B3POCIIbIMU XEHLLMHAMN; HECOBEPLLEHHONETHUE NCUXmMaTpu4eckme nauneHThbl
Haxo4uMnMCb B OOHOM MOMELLIEHWUM C XPOHNYECKN BONbHBbIMK B3POCIbIMU NaLUEHTaMu.
KomuTeT npusHaeT BO3MOXHOCTb CYLLECTBOBAHUS UCKMOUYUTENBHBLIX O0OCTOATENBLCTB
(Hanpumep, oeTn u poauTenn 3agepXaHbl B Ka4ecTBe HenerarnbHbIX UMMUIPaHTOB), Npu
KOTOPbIX COBEPLUEHHO AACHO, YTO paau Grnara HeCOBEPLUEHHONETHUX NPaBOMEPHO UX HE
n3onupoBaTb OT onpefeneHHon kateropun B3pocnbix. OgHako pasMeLleHue
HECOBEPLLEHHONETHNX BMECTE CO B3POCIbIMU NMLAMMU, HE CBSA3AHHLIMU C HAMU
pPOACTBEHHBIMM y3amu, HEM3BEXKHO NPMBOAMNT K PUCKY NMOAABIEHMS N 3KCMyaTauun.
CwmelLLaHHbIV Mo NPU3HaKy nofa CocTaB NepcoHarna SBMseTcs elle O4HOW rapaHTUen NpoTmB
XKECTOKOro obpalleHnsi B MecTax nueHnsa cBoooabl, 0COOEHHO B OTHOLLEHUM
HecoBepLUeHHOoNeTHMX. [pncyTcTBME B KAYecTBe COTPYAHMKOB nNpeacTtasntenen oboero
nona MOXeT Oka3blBaTb ONaroTBOPHOE BO3AeNCTBME, CNOCODCTBYOLLIEE CO3OaHMI0
BrnaronpuATHON NCMXonorM4yeckon atmocdepb! 1 OLLYLLIEHNIO HOPMAaNbHOCTY B
NEHNTEHLMAPHOM YUYpexaeHuu.

CwmelLaHHbIM cOCTaB NepcoHana no3BongeT Takke 6onee apdekTBHO OCYyLLECTBNATL
Takue genukaTtHble 3agayu, Kak Hanpumep, nposeaeHue nM4YHoro ocmoTtpa. B atom
oTHoweHumn EKIIM xoten 6bl nog4epkHyTb, YTO BHE 3aBUCUMOCTM OT Bo3pacTa, obbick
NVLWEHHbIX cBOOOAbI MWL, OIMKHBI NPOBOANTL TONMLKO NPEACTaBUTENN NepcoHana O4Horo ¢
HUMW nona, 1 4YTo Ntobon obbICcK, TpebyoLwMi, YTODbI 3akKYEHHbIN CHAN ¢ cebsa ogexay,
OOIMKEH NPOBOANTLCS BHE MOJIS 3pEHNsSI COTPYOHWKOB NPOTMBOMOJIOXKHOIO NOMa; 3Tu
NpUHUUNBI a fortiori AOMKHbI MPUMEHATECA B OTHOLLEHWUN HECOBEPLUEHHONETHMX.



27. HakoHeu, B psae nocelasumnxcs yupexageHumn npeacrasutenu EKIMIM obHapyxunm, yto
nepcoHarn, HaxogsALWmMCca B HENOCPEACTBEHHOM KOHTaKTE C HECOBEPLUEHHONETHUMM,
COBEPLUEHHO OTKPbITO HOCUT AyOuHKkK. MNogobHas npakTuka He MoXeT cnocobcTBoBaThL
pPasBUTUIO NO3UTUBHbBIX B3aMMOOTHOLLEHUIA MeXy NePCOHANoOM U 3akmnioYeHHbIMN.
MpepnoyTuTEnbHEe, ecny NepcoHarn ykasaHHbIX y4pexaeHun BoobLe He OyaeT HOCUTb
ny6uHkun. Ecnu Bce e Hanuune gybuHok npeacraenseTca Heobxoammbiv, To EKIM
pekoMeHAyeT, YTOObl X HOCKITN He CTOJb OTKPbITO.



VIII. XKeHWMHBI, NULIeHHbIe cBoboAabI
Boigepxxka 13 10 O6wero goknaga [CPT/Inf (2000) 13]

MpeaBapuTenbHble 3amMmeyvyaHus

21. B HekoTopbIXx U3 cBOMX npexHux otyetoB EKIIT ns3noxumn kputepum, KOTOPbIMU OH
PYyKOBOACTBYETCS B CBOEW paboTe B pasHOOOpa3HbIX MecTax NULEHNs cBOOOAbI, B TOM
yncne B NOMMLENCKNX yHacTKax, TIopbMax, LEHTpax CoOAepXXaHWs apecToBaHHbIX
UMMUIPAHTOB, NCUXMATPUYECKNX 3aBEdEHMSAX U LEHTpax ANns COAepKaHus Nof cTpaxen
HECOBEPLUEHHONETHNX NpaBoOHapyLUUTENEN.

PasymeeTcs, KomnteT NnpuMEHSsIET BbILLEYNOMSAHYThbIE KPUTEPUN KaK B OTHOLLEHWNN XKEHLLIMH,
Tak 1 My>X4YUH, N1LeHHbIX cBoboabl. OgHako Bo Bcex rocygapcrBax-vneHax Coseta Esponbl
XKEHLLMHbI-3aKMIOYEHHbIE COCTABNAT OTHOCUTENbHO HEBOMbLUOE MEHBLUMHCTBO OT 06LLen
YUCMEHHOCTU NKL, NULEHHBbIX cBOBoAabIl. [1oaTOMy rocygapcteam MOryT OdeHb JOPOro
060MTHCE 0CcObLIE NMpaBuna B OTHOLLEHWUM COOEPXKaHUS XKEHLLMH B 3aKMOYEHWM, NMPU TOM YTO
MX 4acTo cogepkaT B HEOOMbLIOM KONMMYECTBE YUYpEXAEHU (PacnonoXeHHbIX NOPoN BAanu
OT Nx coBCTBEHHOIO AOMa M BAaANM OT AETEN-WXAMBEHLEB), IA€ OHN OKa3bIBalOTCA B
NoMeLLEeHNAX, U3Ha4YanbHO NpegHa3HavYeHHbIX 4119 MY>XYWH, U MHOrA4a BMECTE C HAMM U
cogepxarcs. [Mpu Takmx obcTosiTeNnbCTBax He06xoaMMo 0cobo No3aboTUTbLCA O TOM, YTOObI
XKEHLUMHAM, NULeHHbIM cBoboabl, bbinn obecnedeHbl 6e3onacHble U JOCTOWHbIE YCIOBUS.
YT06bl NOAYEPKHY T, HACKONBKO BaXKHOE 3HaYeHue npugaeT KomuteT npegoTBpaLLeHunto
N0Xoro obpaLLeHns C XXeHLWUHaMK, NuweHHbIMu ceoboapl, EKIMI pewmnn nocBatuTh 3Ty
rnasy coero 10-ro O6Lero otyeTa OCBELLEHNIO HEKOTOPbLIX KOHKPETHBLIX BOMPOCOB,
KOTOPbIMU OH 3aHUMaeTcs B 3Ton obnactu. Takum obpasom KomuteT HageeTca pasbsacHUTb
HaUWOHanbHbIM OpraHam BfacTu CBOE MHEHME B OTHOLLEHUM METOA0B 0OpaLLleHust ¢
KEHLWMHaMK, NUweHHbIMU cBoboapl. Kak n B npegbiaywime rogel, EKMM npegnaraet um
NpeacTaBUTb KOMMEHTapPUK MO NOBOAY 3TOro BaXkHOro pasgena ceoero O6Lero otyeTa.

22. C camoro Ha4varna criegyeT NogYepkHyTh, YTo o3aboyveHHocTb EKIMI npobnemamu,
nepeyvncrieHHbIMY B JaHHOW rMaBe, pacnpoCTPaHAETCA Ha BCe MeCTa nviieHus cesobopl,
He3aBMCMMO OT UX xapakTepa. TeM He MeHee, Kak nokasbiBaeT onbIT padoTsl EKIIM, umeHHO
B Nepvof, HEMOCPEeACTBEHHO CNeAyOLLMA 3a apeCTOM, XXEHLLMHbI, NM1LIEHHbIE cBOBOAbI,
noasepratTcs HanbonbLeMy pUcKy HaAHECEHUS UM OU3NHECKUX /MMM NCUXOSNOTNYECKMX
ockopbneHun. MNMoatomy cnegyeT yaennte ocoboe BHUMaHNe ToMy, YToObl obecneunTb
cobrnogeHne Ha 3Tov CTagun TeX KpUTEPMEB, KOTOPbIE N3MOXKEHbI B MOCHEOYHOLLMX
pasgenax.

KomuTeT xoTen 6bl Takke OTMETUTb, YTO Ntobble CTaHAapThl, KOTOPbIE OH pa3pabaTbiBaeT B
aTom obnacTu, cneagyeTt pacueHBaTb Kak JOMOMHEHME K TEM, YTO 3aKpenneHbl B ApYrnx
MeXayHapoaHbIX AOKYMeHTax, Bkrtoyas Esponeickyto KoHBeHLUMIO O npaBax YernoBeka,
KoHBeHumto OpraHusaumm O6beanHeHHbIx Haumim o npaBax pebeHka, KoHBeHLMIO
Opranusaunn O6beanHeHHbIX Haumii o nukBngaumm Bcex hopm gUCKpMMmMHaumm B
OTHOLEeHMW XeHWwuH 1 Ceog npuHuunosB Oprannsaumn O6beanHeHHbIX Hauui o 3awmTe
BCEX NWLL, NOABEPralLmnXCcsa 3a4ep>KaHnio NN TIOPEMHOMY 3aKIIOYEHNIO B KaKOW Obl TO HY
ObIro dhopme.

MNMepcoHan, cocTosAWwMN U3 NpeacTaBuTeNien o6omx NonoB

23. Kak ykasbiBan EKIIN B cBoem 9-m O6Liem oTyeTe, KOMNNEKTOBaHNE Kagpos U3
npeacrtasuTenen obonx NOMoB ABNAETCS BaXXHOW rapaHTMen npeoTBpaLleHnst Nioxoro
obpalleHns € 3aKnyYeHHbIMM B MecTax nuiieHusa csoboabl. Hanvune cpeamn nepcoHana kak
XKEHLUMH, TaK U MY>XYMH MOXET MMETb ONnaroTBOpHbIE NOCNEACTBUS Kak Ais
3MOLMOHanNbLHOro KnuMaTa 3aBefieHus], Tak U AN AOCTUXEHUST onpeaerieHHOro ypoBHS
"HopmarnbHOCTU" B MecTax nuiueHust ceoboapl.
Hanuume cMellaHHOro nepcoHana no3BonisieT Takke Hagnexawum obpasom pacnpeaenntb
0053aHHOCTH, YTO BaXKHO MPU BbIMOMHEHNW TaKMX LLENETUMNbHbBIX (YHKLMI, KaK NINYHbIN
o6bick. B aTon ceasn EKIIM xoTen 6bl elle pa3 nog4epKHYTb, YTO NIMYHBIA OObICK KL,
NVLWEHHbIX cBOOOAbI, AOIMKEH NMPOU3BOAUTLCSA COTPYAHMKOM TOrO Xe Nnona, Yto 1
06bICKMBaEMbIN, 1 YTO MO0 0OLICK, KOTOPLIN TpebyeT, YTOObI 3aKITHYEHHLIN CHAN OOEXAY,
Henb3s OCYLEeCTBNATh B MPUCYTCTBMM COTPYOHMKA MPOTUBOMOSIOXKHOIO nona.



OTpenbHoOe pa3MelleHUe XKEeHLWMWH, JIULLIEeHHbIX cBObOoAbI
24. O6s3aHHOCTbL rocygapcTea 3aboTUTbCH O Nuuax, NuUeHHbIX cBoboAabl, nogpasymesaeT

0053aHHOCTb 3alMLLaTh UX OT APYIrUX fKL, KOTOPbIE MOTYT 3aX0TEeTb NMPUYUHUTE UM yLLEepO.
Wuorga EKIMIM npuxoanTes BeicnywmnBaTh xanobbl 06 ockopbneHnmn XeHLWUH ApyrumMm
XeHwmHamun. OaHako anobbl Ha Nnoxoe obpalleHne ¢ 3aKoYeHHbIMN XEHLLMHaMK CO
CTOPOHbI MYXX4UH (B YaCTHOCTU, CEKCyarbHble JOMOraTenbCTBa, BKNOYasi CroBecHbIe
OCKOpOMeHUs ¢ cekcyarbHbIM NOATEKCTOM) CIy4arloTCsi ropas3go valle, ocobeHHo Korga
rocyapcTBO He BbIMOSHAET obsi3aTenbcTBa No 06ecneyvyeHnto oTAeNbHOro pa3MmeLleHns
YKEHLLUMH, NULLIEHHbLIX CBOOOALI, N BO3MOXEHWIO KOHTPOSSA 3a TaKUM pasMeLLeHMeM Ha
COTPYOHMKOB >XEHCKOro nona.

B npuHUMne, XXeHLWMHbI, NMULWeHHbIe cBOBOAbI, AOJMKHbI COOEPXKATbCA B MOMELLIEHWM,
KOTOpOe (hU3NYECKN U30NMPOBAHO OT MOMELLEHUN, rAe HAX0oOATCA MYXXUYUHBbI,
coaepkalumecst B 9TOM Xe yupexaeHun. Ho HekoTopble rocyaapcTea ctanv npuHUMaTh
Mepbl, HaNpaBfieHHbIE HA COBMECTHOE coaepxaHue nap (koraa oba napTHepbl NULLEHbI
cBobogbl), a Takke JoNycKaTb ONPeAeneHHy0 Mepy 06LLeHMS MeXay nonamMu B TOPbME.
EKTIIM npuBeTCcTBYET Takne NporpeccuBHbIE MHULMATUBLI, NPU YCNOBUU, YTO
COOTBETCTBYIOLLME 3aKIIOYEHHbIE Janu CBOe corfiacue, a Takke C y4eTOM KX TLaTernbHOro
oTOOpa 1 Hagnexallero KOHTPonNs 3a HUMMW.

PaBHOI'IpaBHbII;l AOCTYyn K aKTUBHOM AesiTeNIbHOCTH

25.

JKeHLWWHbI, NneHHbIe cBODOAbI, AOMKHbI UMETb AOCTYMN K aKTUBHOM M NOJE3HOM
nedarenbHocTu (paboTa, npodeccuoHanbHoe obyyeHne, obpasoBaHme, CNOPT U MNp.) Ha
OCHOBE paBHonpasus ¢ MyxxinHamn. Kak otmeyan KomuteT B cBoemM nocnegHem Obwem
otyeTe, aenerauumn EKIMIM cnmiukom 4acTo CcTankmMBaloTCA C TEM, YTO KEHLUMHAM-
3aknYeHHbIM nNpegnaraeTcs paboTa, koTopas cumMTaeTcs "noaxoasawen” ang HUX (LWntbe u
pykogenue), B TO BpEMS KakK 3aKIoYeHHbIE MY>XXYMHbI MONY4aloT NpoecCuoHanbsHyo
NnoAroToBKy 6onee BbICOKOW KBanudukaumm.

Mo mHeHuto EKIMIM Takon AUCKPUMUMHALNOHHBIA NOAXOA MOXET NULLb 3aKpenuTb yuleawne B
NPoLUSIoe CTEPEOTUNHbBIE NPEACTaBNEHNSA O coLManbHON ponu XeHwmH. bonee Toro, B
3aBMCUMOCTM OT OOCTOATENLCTB, OTKA3 XEHLMHaM B 4OCTYNe K NpedyCMOTPEHHON
PEXMMOM AeATENBbHOCTU MOXET pacLieHNBATBLCS Kak yHWXKatollee JOCTOMHCTBO obpalleHue.

Yxop 3a 6epeMeHHbIMU XEeHLWMUHAMM U POXXKEeHULaMu
26. CnepyeT npeanpuHATL BCE YCUIUS, HanNpaBlieHHbIE Ha YAOBETBOPEHME NoTpebHocTeln

6epeMeHHbIX XXEHLUMH B NMUTaHWUK; OHW JOJKHbI MONy4YaTh NuLLy ¢ 6onee BbICOKUM
copepxaHvem berka, a Takke C NMOBbILLEHHbIM KONMYECTBOM CBEXMX OPYKTOB M OBOLLEW.

27. AkcrmomoW NpusHaeTcs To, YTO AeTU He AOMKHbI poXaaThbecs B THOPbME, 1 B rocygapcTBax-

28.

yneHax CoeeTa EBponbl cnoXxunacb NpakTuka, CorfacHo KOTOPOW B COOTBETCTBYIOLLUIA
MOMEHT BepeMEHHbIX KEHLLMH-3aKMIO4YEeHHbIX NepeBoasAT B 00bIYHbIA POAAOM.

Tem He MeHee, BpeMsi oT BpemeHn EKII ctankuBaeTcs ¢ xanobamu Ha To, YTO BO BpeMst
MMHEKOOrM4YeCcKoro OCMOTPa U PoA0B BEPEMEHHBIX XKEHLLMH NMPUKOBLIBAOT HApPYy4YHUKaMM
UM MHBIM 0OpPa3oM NPUBSA3LIBAKOT K KPOBATU Uv Apyrum npegmeTtam mebenu. Takue
MeToAbl ABNSATCS abCOMOTHO HENPUEMIIEMbIMU U OOIKHbI PacLEeHNBATLCS Kak
DecyenoBeYvyHoOe N yHUXKarlLlee AOCTOMHCTBO obpalleHne. Bo3aMoXXHO 1 HeO6X0aMMo
HaxoauTb Apyrue cnocobbl obecneyeHnsa 6e3onacHOCTM.

MHorune XeHLWMHbI-3aKIYeHHbIe ABNAITCSA OCHOBHBIMU KopMuinbuamMuy CBOUX neten un

OPYrMX pOACTBEHHUKOB, U UX NPeObiBaHNe B THOPbME MOXET HeraTMBHbIM 06pa3om
OTPasUTLCS Ha BIArononyyYnn NNLL, HAXOAALLMXCS Ha WX WKAMBEHWN . B aTol cBSian
BO3HWKaeT OAMH 13 Hanbonee NpobrnemMaTUYHbIX BOMPOCOB: MOXHO NN OCTaBaTbCH
HOBOPOXAEHHbLIM M ManofieTHUM AEeTsIM B TIOPbMe BMECTe C UX MaTepsiMu 1, ecnv aa, To
Kak gonro? He Tak nerko oTBETUTb Ha 3TOT BOMNPOC, €CMN YYECTb, YTO, C OAHON CTOPOHHI,

1 .
Mo Bonpocy 0 cogepXaHum B TOPEMHOM 3aKIOYEHUN MaTepen C ManeHbkMMK AeTbMu CM. Takke PekomeHgauuo 1469
(2000) NMapnameHTckon accambnen Coseta EBponbi.



HOBOPOXAEHHBLIM 1 ManoneTHUM AeTAM He MeCTO B TIOPEMHON 0BCTaHOBKe, HO, C APYrOn
CTOPOHbI, MPUHYAUTENbHOE pasfnyvyeHne Matepen u MnageHueB KpanHe HexenaTensHo.

29. Mo mHeHuto EKTTI Bo BCex cnyvasx cneayeT pyKOBOACTBOBATLCH MMaBHbLIM MPUHLMMIOM, a
UMEHHO UHTEepecamun 1 bnarononyynem pebeHka. ATOT NPUHUMN NOApa3yMeBaeT, B
YaCTHOCTU, YTO yxof 3a 6epeMeHHbIMU XKEHLLMHAMUN 1 POXXeHWULaMK B THOpbMe JOIDKeH ObITb
obecrneyeH Ha TakoOM Xe YPOBHe, 4TO 1 B 0bLLecTBe B LierioM. Ecnv HoBOpoXaeHHbIe 1
mMarioneTH1e AeTu CoaepXaTcs B THOPEMHbIX YCIOBUSAX, CneumManucTbl B obnactu
coumanbHon paboTbl U pa3BUTUA AeTeln OOMKHbI OCYLLEeCTBATb KOHTPOMb 3a obpalleHnem
¢ Humun. CnegyeT caenatb Bce Heobxoaumoe Ans Toro, Y4Tobbl co3aaTte GnaronpuATHyO Ans
pebeHka 06CTaHOBKY, NPV 3TOM [MaBHbIM NPUOPUTETOM ABMSIOTCH €r0 UHTEpeChI; criegyeT
caenarb Tak, YToObl OHWM He CTankMBanuchb C ABHbIMU NPU3HaKaMy TIOPEMHON OBCTaHOBKY,
TakKMMK Kak YHUGopMa 1 CBA3KU KItoYen OT Kamep.

Heobxogumo Takke no3aboTnTbCa 0 HOPManNbHOM PasBUTUKN ABUraTeNbHbIX U
nosHaBaTernbHbIX HABbIKOB AeTen. B 4acTHOCTW, OHW AOMKHBI MMETb A4OCTaTOYHbIE YCOBUS
ONa vurp 1 MU3NYECKUX 3aHATUN B TIOPbME, @ Takke, eCrivn 3To BO3MOXHO, BbIXOAUTb 3a
npegenbl yupexaeHus, 4Tobbl NobbiBaTh B 06bIYHOM 06CTAHOBKE Ha cBoboae.

YuyacTune poacTBeHHUKOB B 3a60Te 0 pebeHke 3a npeAenamu yupexaeHus MOoXeT Takke
cnocobcTBOBaTL COBMECTHOMY BOCMUTAHMUIO (HAanpMMep, CO CTOPOHbI oTua). Ecnn ato
HEBO3MOXHO, criegyeT paccCMOTPeTb BOMPOC O HanpasneHn pebeHka B Acnv. 3TO NO3BONUT
3aKnioYeHHon MaTtepn 6onee akTMBHO 3aHUMATbLCS TPYAOBOW Y MHOM AeATENbHOCTbLIO B
TIOpbME.

MpobnemMbl caHUTapUK U OXpaHbl 340POBbA

30. KomuteT xoTen 6bl Takke 00paTUTb BHUMaHUE Ha psg npobrieM, CBA3aHHbIX C
obecneyeHnemM CaHUTapHO-TMMIMEHNYECKNX YCITOBUIA N OXPaHOW 340POBbS A1 KEHLNH-
3aKIMoYeHHbIX, NOTPEBHOCTN KOTOPLIX B 3TOM OTHOLUEHMMW 3HAYUTENbHO OTNNYalTCS OT
MY>XCKMX.

31. Cneumdunyeckne NOTPeOHOCTU XKEHLLMH B TMTMEHE OOMMKHbI YOOBNETBOPATLCS B
JocratovHon ctenenn. OcobeHHO BaXXHOE 3Ha4YeHne NMetoT BecnpensaTCTBEHHbIM 4OCTYN K
caHuTapHo-npave4yHoMy obopyaOBaHWIO, HAaNMMYMe Hagnexawmx npucnocobnexHnn ons
BbIOpOCa McnaykaHHbIX KpOBbIO MPEAMETOB, a Takke obecneyeHne HeobXxoanMbIMK
rMMrMeHNYecKUMmn cpeacTBaMm, TakKMMKM Kak NPOKNaak/i U TaMMOHbI.

OtcyTCcTBME 3TUX NPEOMETOB NEPBOWN HEOOXOANMOCTM MOXET caMo Mo cebe pacLeHMBaTbLCS
KaK YHWKatoLee JOCTOMHCTBO obpalleHue.

32. OyeHb BaXHO Takke, YTOObI MeguLMHCKoe 0b6CnyXuBaHme L, NULWEHHbIX CBOOOAbI,
NpefoCTaBnANoCh Ha YpoBHe, 3KBUBANEHTHOM TOMY, YTO obecrneyvmBaeTcs naumMeHTam B
obuiecTBe B LiENIOM.

Uto KacaeTcs XeHLUMH, NMLIEHHbIX CBOOOALI, COBNaeHMe 3TOro NpuHUmMna
3KBUBAINEHTHOCTU MEONLIMHCKOrO 06CnyXmMBaHMsA TpebyeT Hanmums Bpadern u mnagLero
MeaMLMHCKOro nepcoHana, kotopble 0bnagatT cneunansHOn NoAroToBKoM B 06nacTsix,
CBS13aHHbIX C OXpaHOW 3[10POBbSI XKEHLLUWH, B TOM Yucre B rmHekonorn. bonee toro, B Tol
Mepe, B Kakow B 00LlecTBe B LIENIOM NPOBOAATCS NpoduUnakTuieckue MeponpusTus,
uMetoLLIme ocobeHHoe 3HaYeHMe OIS XKEeHLLMH, TakMe Kak obcnenoBaHme ¢ Lenblo
OMarHoCTUKN paka rpyay 1 WENKM MaTK1, 9TU Mepbl JOJKHbI ObITb 06ecneyeHbl 1
XEeHLLUMHAM, NULLIEHHbIM CBOOOAbI.

OKBMBANEHTHOCTb MEAMLIMHCKOrOo 06Cny>XMBaHMSA nogpasymMeBaeT Takke, YTo B THOpbMe
NPaBO >XXEHLLUMHbI Ha PU3NYECKYH HEMPUKOCHOBEHHOCTL AOMKHO COONogaTbCAa B TOM Xe
CTeneHu, kak n B obectse B LienoM. Taknum obpasom, eCriv XXEHLUUHAM, XUBYLLMM Ha
csoboge, 4OCTYNHbI NUMoNK "Ha cneaylowee yTpo", NpuMeHseMble Ans npekpaweHns
GepeMeHHOCTH, U/unn gpyrme cpegctea abopTta Ha NO34HUX CTagusix 6epeMeHHOCTH, OHU
OOMKHbI ObITb NPefOoCTaBNEHbI 3aKIIOYEHHBIM XEHLLMHAM Ha TEX XKe YCIOBUSIX.

33. B npuHuMnNe, 3aKMYeHHbIE, KOTOPLIE MPUCTYMUIIN K JIEYEHUIO A0 THOPEMHOIO 3aKIIOYEHNS,
OOJMKHBbI UMETb BO3MOXHOCTb MPOAOIMKNUTL €ro B MecTax NnuieHust ceoboapl. B aTon cBsA3mn
Heo6XxoaMMO NPUHATL MepPbl MO 0OeCMNeYeHNto TOro, YToObl B MecTax NMeHns cBoboabl
UMEeNuNcb B 4OCTAaTOYHOM KONMYECTBE CreuunanbHble NIEKapcTBa, B KOTOPbIX HYXXOakTCs
YKEHLLWHBI.



Y70 KacaeTCcss KOHKPETHO NPOTUBO3a4aTOUHbIX TabNeTok, crneayeT HaNnOMHUTb, YTO 3TOT
npenapar UHorAa BbINUCbIBAKOT MO MEAMLUHCKMM COOBpaXeHusam, a He ansg
npeaoTBpaLLeHns 3a4atus (Hanpumep, Ans yCTpaHeHUs MeHCTpyanbHbIx 6onen). ToT gakT,
4YTO caMo no cebe 3aKnYeHne XeHLWNHbI HAMHOTO YMEHbLLAET BEPOATHOCTL 3a4aTus BO
Bpems npebbiBaHUsl B MeCTax nuiieHus cBoboabl, He ABMSETCA BECKOW NPUYMHOW Anis
OTKasa B NpefoCcTaBreHnn aToro npenapara.



MpunoxeHune Tpu:
NononHuTtensHasa nHopMaumsa 1 opraHusauun, ¢ KOTOPbIMU MOXHO
CBSA3aTbCH

MexnpaButenbcTBeHHble opraHusauum (IGO)

AdopukaHcKkasa KoMmMccud no npasam YerioBeka um
Hapo4OoB

90 Kairaba Avenue

P.O. Box 673

Barxyn

Mambus

Ten.: +220 392962; 372070
dakc.: +220 390764

Agpec an. noytsl: idoc@achpr.org
http://www.achpr.org

MexamepukaHckas KOMUCCUA NO NpaBaM YerioBeKa:
MexxamepukaHcKasi KOMUCCHsS MO NpaBam YernoBeka
1889 F St., NW, BawwnHrroH, O.K., CLUA 20006.

Ten: +1-202-458 6002

dakc: +1-202-458 3992.

Agppec an. noutbl: cidhoea@oas.org
http://www.cidh.oas.org/

Me>KaMepI/IKaHCKI/II/I MHCTUTYT MNpaB 4YeJjioBeKa
A.P. 10.081-1000

CaH Xoce, Kocta Puka

Tel.: +506-234 0404

dakc: +506-234 0955

Agpec an. noytsl: instituto@iidh.ed.cr

http://www.iidh.ed.cr/

MexxamMmepukaHCKUi cyq No nNpaBam YesoBeka:
MexxamepukaHCKuiA Cya No npaBam YenoBeka
Apdo 6906-1000

CaH Xoce, Kocta Puka

Ten: + 506-234 0581 or +506-225 3333

dakc: +506-234 0584

Agpec an. noytsl: corteidh@sol.racsa.co.cr
http://www1.umn.edu/humanrts/iachr/iachr.html

OpraHunsauma no 6e3o0nacHOCTN U COTPYAHMNYECTBY B
EBspone

YnpaBneHve AeMoKpaTUYeCcKnxX MHCTUTYTOB M NpaB YenoBeka
Aleje Ujazdowskie 19

00-557 Bapwasa

Monbwa

Ten: +48-22-520 06 00

dakc: +48-22-520 06 05

Agpec an. noytsl: office@odihr.osce.waw.pl



http://www.osce.org/odihr/




CoseT EBporibl
F - 67075 Strasbourg-Cedex
dpaHuma

Ten: +33-3-88 41 20 18
dakc: +33-3-88 41 27 30
http://www.echr.coe.int/

Ynpaenenne BepxosHoro kommccapa OOH no

npaBam 4YenoBeka
OHCHR-UNOG

CH 1211 XeHeBa 10, Weenuyapus

Ten: +41-22-917 9000

dakc: +41-22-917 0099

Agpec an. noytsl: webadmin.hchr@unog.ch
http://www.unhchr.ch/

O6wwecTBeHHble opraHm3aummn (NGO) n npogeccrmoHanbHble 06beanHEHUS

MexpyHapogHasa AMmHucTua (Al)
MexayHapoaHbIn cekpeTapuat

1 Easton St

Jlongon WC1X 8DJ

BennkobpuTtaHus

Ten: +44 20 7413 5500

®akc: +44 20 7956 1157

Agpec an. nouTbl: amnestyis@amnesty.org
http://www.amnesty.org/

Accoumauus no npegynpexaeHuto nbitok (APT)
Route de Ferney 10

MoyToBLIN ALWMK 2267

CH-1211 XKeHeBa 2

LWsenuapus

Ten: +41-22-734 2088

dakc: +41-22-734 5649

Appec an. noutel: apt@apt.ch

http://www.apt.ch/

Peppecc

3rd Floor

87 Vauxhall Walk

JloHpoH SE11 5HJ

BenvkobpuTtaHus

Ten: +44 207 7793 1777

dakc: +44 207 7793 1719

Appec an. noutbl: redresstrust@gn.apc.org
Web URL: www.redress.org

Bpauu 3a npaBa yenoseka (PHR)
100 Boylston St.

Suite 702

BoctoH, MA 02116

CLIA



Ten: +1-617-695 0041

dakc: +1-617-695 0307

Agpec an. noytsbl: phrusa@igc.apc.org
http://www.phrusa.org/

BcemupHasa meauumHckas accoumauus (BMA)
PO Box 63

01212 Ferney-Voltaire Cedex

dpaHuus

Ten: +33-4-50 407575

dakc: +33-4-50 40 59 37

Agpec an. noytbl: inffo@wma.net
http://www.wma.net/

BcemupHasa opraHmsauus no npeaynpexaeHuto nbitok (OMCT)
MexayHapoaHbli cekpeTapuat

PO Box 35 - 37 Rue de Varembé

CH1211 Xenesa CIC 20

LBsenuapus

Ten: + 41-22-733 3140

dakc: + 41-22-733 1051

Agpec an. noytbl: omct@omct.org

http://www.omct.org/

KomuTeT topnctoB 3a npaBa 4yenoBeka (LCHR)
333 Seventh Avenue, 13th Floor

Hbto-Mopk, NY 10001

CLLIA

Ten: +1-212-845 5200

dakc: +1-212-845 5299

Agpec an. noytsl: Ichrbin@lchr.org
http://www.Ichr.org/

MexxgyHapogHasa accoumauns cygemn

Palazzo di Giustizia

Piazza Cavour

00193 Pum

WNTanunsa

Ten.: +39 066 883 2213

dakc.: +39 066 87 1195

Agpec an. noytsl: secretariat@iaj-uim.org
http://www.iaj-uim.org

MexxayHapoaHas Konnerns agBokaToB

271 Regents Street
JlonpoH W1B 2AQ
BennkobpuTtaHus

Ten.: +44 20 7629 1206
dakc.: +44 20 7409 0456
http://www.ibanet.org

MexayHapogHast KOMUCCUA FOPUCTOB
P.O. Box 216



81a Avenue de Chatelaine
1219 YKeHeBa

LWsenuapus

Ten.: +41 22 979 3800

dakc.: +41 22 979 3801
Agpec an. noytsl: info@icj.org
http://www.icj.org
MexpgyHapogHas cnyx6a no npaBam YenoBeka
1 Rue de Varembé

P.O. Box 16

Ch-1211 Xenea CIC
Lsenuyapus

Ten: +41-22-733 5123

dakc: +41-22-733 0826

MexxgyHapogHasa TropeMHasa pedopma
Unit 114, The Chandlery

50 Westminster Bridge Rd

JlongoH SE1 7QY

BennkobpuTtaHus

Ten: +44-171-721 7678

Pakc: +44-171-721 8785

Agpec an. noytbl: Headofsecretariat @pri.org.uk
http://www.penalreform.org

MexpgyHapogHas cdegepaums nvr no 3awmre npas YenoBeka (Fidh)
17 Passage de la Main d’Or

75011 Mapwx, PpaHuusa

Ten: +33-1-43 55 25 18

dakc : +33-1-43 55 18 80

Agpec an. noytsl : fidh@csi.com

http://www.fidh.imaginet.fr/

MexxayHapogHas xenbcuHckas cegepaums no npaBam YeroBeka
Rummelhardtg. 2/18

A-1090 BeHa

ABCTpUS

Ten: +43-1-408 88 22

dakc: +43-1-408 88 22-50

Agpec an. noytsl: office@ihf-hr.org

http://www.ihf-hr.org/

MexayHapogHbin KomuteT KpacHoro Kpecra
19 Avenue de la Paix

CH 1202 XKeHeBa

LWsenuapus

Ten: +41-22-734 60 01

dakc: +41-22-733 20 57 (Public Information Centre)

Agpec an. noytkl: webmaster.gva@icrc.org

http://www.icrc.org/

MexxgyHapoaHbIN LeHTp peabunutauum xepTB NbiToK (IRCT)
P.O. Box 2107
DK-1014 KoneHrareHn K



HaHunga

Ten: +45-33-76 06 00

dakc: +45-33-76 05 00

Agpec an. noytsl: irct@irct.org

http://www.irct.org (Copepxunt agpeca v nHyto MHPOPMaLMIO ANst KOHTAKTOB C LeHTpamm
peabunuTaunm xepTB NbITOK BO MHOTUX CTpaHax)



XblomaH pantc Bot4 (HRW)

350 Fifth Avenue, 34th Floor
Heto-Mopk, NY

10118-3299 CLUA

Ten: +1-212-290 4700

dakc: +1-212-736 1300

Agpec an. no4tsl: hrwnyc@hrw.org
http://www.hrw.org/



MpunoxeHue YyeTbipe:

Tabnuvua patudukauum HEKOTOPbIX AOKYMEHTOB Mo npaBam

YeJrioBEKa

PaTI/ICt)I/IKaLLI/IFl HEKOTOPbIX MeXOyHapOoAHbIX 4OroBOpoOB Mo npaBam 4erioBeka no COCToOAHUIO Ha

21 aBrycta 2002 .

(1) MexayHapoaHbIii NakT O rpaxaaHckux 1 nonutudecknx npasax (CCPR)

(2) MexagyHapoaHas KOHBEHLUSA O NMKBUAALMM Bcex hopM pacoBon ANCKPUMUHALIMM
(CERD)

(3) KoHBeHUMs1 0 nukBMAaaumMm Bcex hopM ANCKPUMUHALMM B OTHOLLEHUN XeHLwmH (CEDAW)

(4) KoHBeHUMs NpOTUB NbITOK M OPYINX XKECTOKUX, 6eCHENOBEYHbIX UMW YHIDKAKOLLIMX
OOCTOMHCTBO BUAO0B obpalleHus n Hakasanus (CAT)

(5) KoHBeHuus on npasam pebeHka (CRC)

B npuBeneHHon HWXKe Tabnuue rocyfapcTB NoOKa3aHo, Kakme N3 HUX SBNSTCSA y4acTHUKaMMU
(ykasaHbl faTon npucoeanHeHus: patudukaumm, NpUCoeanHEHUs NN NpeemMcTea) unu
noAnucaBLLENCHA CTOPOHOM (yka3aHbl BykBow "s" 1 AaTon NognucaHms) nepeymncreHHbIX
Bblle koHBeHUm OOH no npaBam 4YenoBeka.
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[ononHutenbHas nutepaTypa no teme

Mexnynaponnast AMaucTHS, Koney besnaxazannocmu. Cnpageonugocms 0a dicepme nvimok, ACT/40/024/2001
MexayHapoaHas AMHUCTHSI, Pykogoocmeo no cnpagedausomy cyoebnomy pazoupamenvcmey, POL 30/02/98

Wuxke Bépdun (pen.), [lpedynpescoenue nvimok, cooprux npeyedenmos Eeponetickoco komumema no
npeoynpescoenuro noimok u Komumema OOH npomug nvimok, ['onnanackuii UacTuTyT npas yenoseka (SIM) u
HuctutyTt OTKpBITOE 0011ecTBO, 2001 T.
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Bopbba ¢ nbITkamu

PykoBoacTBo ans cygem
N NPOKYpPOpPOB

KoHop ®onu

LleHTp no 3awute npas YenoBeka, ACCEKCKUI YHUBEPCUTET



B naHHOM pykoBoACTBe npuBeaeH 0030p 06a3aHHOCTEN Cyaen u NpoKypopoB Mo
nNpeaoTBpaLLEeHNIo 1 paccnefoBaHWIo CriydaeB NPUMEHEHUS MbITOK N MHbIX (DOPM MI0XOro
o6pau.|,eH|/|;|, HanpaBJieHHbIX Ha TO, YTOOBbI coBepLuMBLLME TAKOro poaa nocTynku Obinn
npueneyeHbl K OTBETCTBEHHOCTU, a noTepnesLune nofyynnn so3mMeLleHumne. B pykoBoacTee
coAepXaTcs Takke npakTnydeckme, 6asvpylowmnecst Ha NepefoBoOM OnbiTe paboTbl COBETHI NO
6opbbe c NpMMeHeHMEM MNbITOK Ha NpoLEedyPHOM YpoBHE. XOTA JAaHHOE PYKOBOACTBO
npegHasHayYeHo npexzae BCero Ansi cyaen n npokypopoB, TEM HE MEHEE OHO MOXET CMYXWUTb B
KayeCcTBe UCTOYHMKA MHAOPMAaLMKN NS afBOKATOB U APYTUX ML, UMEIOLLMX OTHOLLEHME K
NPeaoTBPALLEHMIO N paccrefoBaHWI0 akTOB MbITOK. XOpoLo MHAOPMUPOBAHHBIN 1 YYTKUIA FOPUCT
UrpaeT BaXkHYI0 pofb B AeNie UCKOPEHEHUS MbITOK, MO3TOMY JAaHHOE PyKOBOACTBO HanpaBreHo
TaKke Ha Ooka3aHue NOMOLLM TakvM opucTam B Aerie UCMOMHEHNs nx NpodeCcCnoHarnbHbIX
06s3aHHOCTEN.

PykoBoaCTBO cnegyeT paccmaTpmBaTh B KA4ecTBe JOMNOMNHEHUs K nsaaHuto "MNsimku:
pyKogodcmeo o cocmassieHuo coobuweHul", BbiNyLLEHHOMY OCCEKCKUM YHUBEPCUTETOM.
BTopoe pykoBoacTteo 13 aton cepun — "Omyem o6 ybulicmeax Kak 0 HapyweHuUU rnpas
yesiogeka" - ObINO BbiNyLleHO LieHTpoM no 3aluute npas YerioBeka.

Place for picture

YyacTHUKM cemuHapa, koTopbii npoBoauncsa 1 Hosiops 2002 r. B MMHUCTEPCTBE MHOCTPaHHbIX
aen B JloHaoHe, o6cyxaatoT NepBbIv BapuaHT pyKOBOACTBA.

Cniesa Haripasgo:

EynkmHno Aparo (rocyaapcTBeHHbIN 06BuHUTENb M3 bpasunuu), Yanngep Tennop (XbtomaH
Pantc BoT4), npoceccop Mankonm MBaHc, Mapam Kymapacsamu (CreLmanbHbli AOKNaaunK
OOH no Bonpocam HesaBuCcMMOCTU cyaen u topuctos), ldensug Mvp (KoHcynstaHT MWOa no
npaeam 4yenoseka), npodgeccop cap Hangxen Pognu (beiBlumnin CneumansHbii goknagymk OOH
no nbiTkam, B HacTosilee BpeMmsi — yneH Komnteta OOH no npaBam 4yenoBeka).



