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I. INTRODUCTION

1. The Special Court for Sierra Leone (“Special Court”) was established in 2002 by an
agreement between the United Nations and the Government of Sierra Leone (“Special Court
Agreement”)."! The mandate of the Special Court is to prosecute those persons who bear the
greatest responsibility for serious violations of international humanitarian law and Sierra
Leonean law committed in the territory of Sierra Leone since 30 November 1996.* In
particular, the Statute of the Special Court (“Statute”) empowers the Special Court to
prosecute persons who committed crimes against humanity, serious violations of Article 3
Common to the 1949 Geneva Conventions for the Protection of War Victims and of
Additional Protocol 11, other serious violations of international humanitarian law and specified

crimes under Sierra Leonean law.’

2. It is under this mandate that the Accused were arrested, charged and the trial hearings
were conducted. Accordingly, under the mandate given to the Chamber by the United Nations

and the Republic of Sierra Leone the Chamber delivers this Judgement.

3. The Special Court is an international court, independent from the domestic legal
system in Sierra Leone. It is for this reason that the Special Court Ratification Act (2002)
provides that “Offences prosecuted before the Special Court are not prosecuted in the name of
the Republic of Sierra Leone,” Section 13 Special Court Ratification Act, 2002. Nevertheless,
the Chamber pronounces this Judgement in the name of the people of Sierra Leone, knowing
that it delivers the even-handed justice they sought when their Government requested the

United Nations, after eleven years of conflict, to establish the Special Court.

4, The trial, officially titled the Prosecutor v. Sesay, Kallon and Gbao, has commonly been
referred to as the RUF trial due to the fact that the three Accused persons were members of the

Revolutionary United Front (“RUF”). The Trial Chamber (“Chamber”) observes that this trial

! Agreement between the United Nations and the Government of Sierra Leone on the Establishment of a Special
Court for Sierra Leone, United Nations and Sierra Leone, 16 January 2002, 2178 U.N.T.S. 138 [Agreement]. The
Agreement entered into force on 12 April 2002.

2 See Special Court Agreement, Art. 1; Statute of the Special Court for Sierra Leone, annexed to the Agreement
Between the United Nations and the Government of Sierra Leone on the Establishment of a Special Court for Sierra Leone,
United Nations and Sierra Leone, 16 January 2002, 2178 U.N.T.S. 138 [Statute], Art. 1.1.

3 Statute, Articles 2 to 5.
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is not a trial of the RUF organisation itself, but rather a trial against three individuals, Issa

Hassan Sesay, Morris Kallon and Augustine Gbao.

5. The Chamber notes that there were originally two other individuals indicted by the
Special Court for Sierra Leone who were alleged to be more senior members of the RUF -
Foday Saybana Sankoh and Sam “Mosquito” Bockarie. The Indictments against these

individuals were withdrawn on 8 December 2003 after the Prosecution had confirmed their

deaths.

6. Each of the three Accused was charged with eight counts of crimes against humanity,
eight counts of war crimes (violations of Article 3 common to the Geneva Conventions* and
Additional Protocol II’) and two counts of other serious violations of international
humanitarian law. The charges relate to violations against civilians and civilian property and
include acts of terrorism (Count 1), collective punishment (Count 2), extermination (Count 3),
murder (Count 4 and 5), rape (Count 6), sexual slavery and other sexual violence (Count 7),
inhumane acts (Count 8 and 11), outrages upon personal dignity (Count 9), mutilation (Count
10), enlisting or conscripting children under the age of 15 or using them to participate actively
in hostilities (Count 12), enslavement (Count 13) and pillage (Count 14). The charges also
include the offences against UNAMSIL peacekeepers including intentionally attacking
personnel on a peacekeeping mission (Count 15), murder (Count 16 and 17) and hostage-

taking (Count 18).°

* Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the
Field, 12 August 1949, 75 U.N.T.S. 31 (entered into force 21 October 1950); Geneva Convention (II) for the
Amelioration of the Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces in at Sea, 12
August 1949, 75 U.N.T.S. 85 (entered into force 21 October 1950); Geneva Convention (III) Relative to the
Treatment of Prisoners of War, 12 August 1949, 75 U.N.T.S. 135 (entered into force 21 October 1950); Geneva
Convention (IV) relative to the Protection of Civilian Persons in Time of War, 12 August 1949, 75 U.N.T.S. 287
(entered into force 21 October 1950) [Geneva Convention IV].

> Protocol Additional to the Geneva Conventions of 12 August 1949 and Relating to the Protection of Victims of
Non-International Armed Conflict, 8 June 1977, 1125 U.N.T.S. 609 (entered into force 7 December 1978)
[Additional Protocol II].

¢ Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-PT, Corrected Amended Consolidated Indictment, 2 August
2006 [Indictment].
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II. CONTEXT

1. The Political Context of the Conflict in Sierra Leone

7. Sierra Leone achieved independence from Britain in 1961.7 It is comprised of the
Western Area and three Provinces: the Northern Province, the Eastern Province and the

Southern Province which are divided into thirteen districts and subdivided into chiefdoms.®

8. In the decades following independence, the country suffered several military coups and
a one-party State was established in late 1978.” Despite its rich natural resources, which include
diamonds and other minerals, Sierra Leone experienced an economic decline throughout the

1980s, largely attributable to rampant corruption."

9. As a result of this flagrant corruption an armed opposition group, the Revolutionary
United Front (“RUF”), was formed in the late 1980s with the aim of overthrowing the one-
party rule of the All Peoples Congress (“APC”) Government."' The principal leader of the RUF
was Foday Sankoh, a former member of the Sierra Leone Army (“SLA”)."* The leadership of
the RUF accused the APC of endemic corruption and oppression of the people of Sierra
Leone.” The RUF professed that the use of arms was the only way to bring democracy to Sierra

Leone and to fight the injustice, nepotism and penury they claimed was prevailing.'*

10.  The RUF was originally composed largely of former students of middle class origin;

7 Exhibit 146, Human Rights Watch, “We will kill you if you cry, Sexual Violence in the Sierra Leone Conflict”,
Vol. 15, No.1 (A), January 2002, p. 9 [Human Rights Watch, We will kill you if you cry).

8 Consequential Order on Judicial Notice, Annex II, Part II, Tab 88: Map of Sierra Leone, Scale 1:350,000,
UNAMSIL Geographic Information Service, 6 May 2002.

? See Bankole Thompson, The Constitutional History and Law of Sierra Leone (1961-1995) Lanham: University Press
of American Inc., 1997.

1% Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 9; Exhibit 175, Human Rights Watch, “Sowing
Terror, Atrocities against Civilians in Sierra Leone”, Vol. 10, No. 3 (A), July 1998, p. 19437 [Human Rights
Watch Sowing Terror]; Exhibit 181, No Peace Without Justice, Conflict Mapping in Sierra Leone: Violations of
International Humanitarian Law from 1991 to 2002, p. 24234 [NPW] Conflict Mapping Report].

" Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 9; Transcript of 3 May 2005, Issa Sesay, p. 41;
Transcript of 29 July 2005, TF1-036, p. 5 (CS).

12 Consequential Order on Judicial Notice, Annex I, Fact J.

B Exhibit 174, Human Rights Watch, “Getting Away With Murder, Mutilation, and Rape: New Testimony From
Sierra Leone,” Vol. 11, No. 3(A), June 1999, p. 19375 [Human Rights Watch, Murder]; Exhibit 181, NPW]J
Conflict Mapping Report, p. 24258; Transcript of 3 May 2005, Issa Sesay, p. 41. See also Exhibit 38, RUF Training
Manual, p. 11072.
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alienated and impoverished youths; former members of the SLA; and Liberian fighters from
the National Patriotic Front of Liberia (“NPFL”)."” The NPFL was a rebel group led by Charles
Taylor that initiated and fought in the Liberian civil war. The NPFL provided important
military and logistical resources to the RUF thereby creating an intimate link between the civil

wars in Liberia and Sierra Leone.'®

11. Certain core members of the RUF, including Foday Sankoh, were trained in Libya'’
alongside other West African revolutionary leaders, including Charles Taylor and Blaise
Campaoré.' The fighters who were trained in Libya were called the Special Forces and held the
highest status within the movement.” In 1990 and 1991, the RUF were trained at Camp
Naama in Liberia.”® Those trained at Camp Naama were called Vanguards, and held the

second highest status within the RUF.*!

2. The Armed Conflict from 1991 to 1996

12. In March 1991, the RUF supported by members of the NPFL launched their first
attack in Sierra Leone from Camp Naama.” By the end of 1991 the RUF had consolidated
control over Kailahun District in the east and parts of Pujehun District in the south of Sierra
Leone.” As the RUF spread throughout the country, they set up bases and captured civilians

who were trained in the fighting techniques, war tactics and ideology of the movement.** Those

" Transcript of 28 July 2005, TF1-036, p. 14 (CS); Transcript of 29 July 2005, TF1-036, p. 5 (CS); Transcript of 3
May 2007, Issa Sesay, pp. 50, 86; Transcript of 5 November 2007, DIS-149, pp. 24, 71.

 Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 10; Exhibit 174, Human Rights Watch, Murder
p. 19375 [Human Rights Watch, Murder]; Transcript of 11 July 2005, TF1-361, p. 42 (CS).

18 Exhibit 35, Salute Report of Sam Bockarie, p. 2359-2372; Transcript of 4 October 2004, John Tarnue, pp. 104-
105; Transcript of 20 July 2006, TF1-371, pp. 34-36; Transcript of 24 July 2006, TF1-371, pp. 57-66.

7 Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 10.

'8 Transcript of 4 October 2004, John Tarnue, pp. 61, 79.

¥ Transcript of 18 July 2005, TF1-361, p. 119 (CS); Transcript of 8 November 2005, TF1-366, p. 84 (CS);
Transcript of 3 May 2007, Issa Sesay, p. 57.

2 Transcript of 20 July 2006, TF1-371, p. 20 (CS); Transcript of 3 May 2007, Issa Sesay, p. 44.

2 Transcript of 25 April 2005, TF1-362, p. 49 (CS); Transcript of 12 July 2005, TF1-361, p. 12 (CS); Transcript of
8 November 2005, TF1-366, p. 84 (CS); Transcript of 3 May 2007, Issa Sesay, p. 57.

22 Exhibit 174, Human Rights Watch, Murder, p. 19375; Exhibit 181, NPW] Conflict Mapping Report, p. 24258;
Transcript of 20 July 2006, TF1-371, p. 22 (CS); Transcript of 3 May 2007, Issa Sesay, p. 56.

2 Exhibit 181, NPWJ Conflict Mapping Report, p. 24236; Transcript of 19 July 2005, TF1-360, pp. 9293 (CS).

# Transcript of 20 April 2005, TF1-362, pp. 4-7; Transcript of 20 July 2006, TF1-371, p. 21 (CS); Transcript of 3
May 2007, Issa Sesay, pp. 48, 55; Transcript of 25 October 2007, DIS-069, pp. 11-12; Transcript of 5 May 2008,
DMK-032, pp. 7-9.
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trained in Sierra Leone were called Junior Commandos.”

13.  In April 1992, the APC government of President Joseph Momoh was overthrown in a
military coup by Captain Valentine Strasser.”® Strasser formed the National Provisional Ruling
Council (“NPRC”) and ruled until January 1996 when he was overthrown by his deputy,
Brigadier Julius Maada Bio.”

14. In 1994 the RUF established a main base called Camp Zogoda in the south-west of
Kenema District.”® By the end of the year the RUF had extended its forces into the western and
southern areas of Tonkolili District.” Even though the RUF were dislodged from parts of
Kailahun by government troops in June 1993 and briefly in the early part of 1996, the RUF

remained largely in control of Kailahun District throughout the conflict.*

15. By 1995 the RUF controlled the southern and eastern Districts of Kailahun, Pujehun,
Bo and Kenema.” The RUF also attacked areas in Port Loko District, Kambia District and the
Western Area.”” From their south-eastern stronghold the RUF moved into Bonthe and
Moyamba Districts, which were financially important to the Sierra Leone Government.” The

RUF also moved north into Kono District from Kailahun, eventually occupying Koidu Town.’

16.  The inability of the Government forces to independently repel the RUF triggered the
emergence of civilian-led paramilitary groups.” The main regional groups were the Kamajors in
the East and the South, the Donsos in the remote East, the Gbettis or Kapras in the North and

the Tamboros in the far North of the country.”® These pro-Government militias eventually

B Transcript of 12 July 2005, TF1-361, p. 12 (CS); Transcript of 8 November 2005, TF1-366, p. 84 (CS);
Transcript of 3 May 2007, Issa Sesay, p. 57.

26 Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 10.

27 Exhibit 181, NPWJ Conflict Mapping Report, p. 24236; Transcript of 24 January 2005, TF1-071, p. 30.

2 Exhibit 181, NPW] Conflict Mapping Report, p. 24237; Transcript of 19 July 2005, TF1-361, p. 107 (CS);
Transcript of 27 July 2005, TF1-036, p. 25 (CS).

2 Exhibit 181, NPW] Conflict Mapping Report, p. 24239; Transcript of 26 February 2008, DIS-063, pp. 112-113.
3 Exhibit 181, NPW] Conflict Mapping Report, p. 24237; Transcript of 23 October 2007, DIS-069, pp. 3-5.

31 Transcript of 19 July 2005, TF1-360, pp. 105-108 (CS); Transcript of 28 July 2005, TF1-036, p. 24 (CS);
Transcript of 22 November 2005, TF1-071, pp. 38-39; Transcript of 4 May 2007, Issa Sesay, pp. 19, 49; Transcript
of 24 January 2008, DIS-157, pp. 36, 43-44.

32 Exhibit 181, NPW] Conflict Mapping Report, p. 24240.

3 Exhibit 181, NPW] Conflict Mapping Report, p. 24240.

* Exhibit 181, NPW] Conflict Mapping Report, p. 24240; Transcript of 30 June 2006, TF1-117, pp. 103-104.

% Exhibit 181, NPW] Conflict Mapping Report, p. 24239; Transcript of 19 May 2008, DMK-444, p. 15 (CS).

3¢ Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 10; Exhibit 181, NPW]J Conflict Mapping
Report, p. 24243.
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became collectively known as the Civil Defence Forces (“CDF”) and fought on behalf of the

Government after the May 1997 coup.’’

17.  The RUF’s military successes also led to a contract between the Government of Sierra
Leone and a private security company, Executive Outcomes, in March 1995 in order to repel
the rebels.”® Executive Qutcomes formed and trained a “Special Task Force” (STF), using a
large number of demobilised Liberian militia from the United Liberation Movement of Liberia
for Democracy (“ULIMO”)*” who were fighting the NPFL of Charles Taylor. The combined
forces of the SLA, the local militias, the STF and Executive Outcomes were able to displace the
RUF from the Western Area and push them back into the provinces.”” From 1995 to 1996,
these combined forces gained ground in many Districts held by the RUF.* The RUF managed
to retain control of most of Kailahun District, while elsewhere its area of control decreased to

isolated pockets within a few districts of Sierra Leone.*

18. In February 1996, democratic elections were held. Despite its professed ideological
commitment to democracy, the RUF boycotted the elections and continued active hostilities.*
Ahmad Tejan Kabbah of the Sierra Leone People’s Party (“SLPP”) was elected President.**
During this period the CDF gained increased prominence, causing acrimony between the SLA
and the new Government, as the SLA believed that the Government was neglecting the
Army.¥ Tensions between the local militias and the SLA fomented as they argued with the
Government over key resources and policies, including military cutbacks by President Kabbah

which were perceived as preference for the local militias.*

37 Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 10.

38 Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 10.

% Exhibit 181, NPW] Conflict Mapping Report, p. 24241. See also Exhibit 119, AFRC Transcript of 25 May 2005,
TF1-334, pp. 27-28.

“ Exhibit 181, NPW] Conflict Mapping Report, p. 24241; Transcript of 19 July 2005, TF1-360, p. 108 (CS).

1 Exhibit 181, NPW] Conflict Mapping Report, p. 24243; Prosecutor v. Sesay, Kallon and Gbao, SCSL 2004-15-T,
Kallon Defence Filing in Compliance with Scheduling Order Concerning the Preparation and Commencement of
the Defence Case, 5 March 2007, Annex H, para. 2 [Kallon Agreed Facts]; Transcript of 19 July 2005, TF1-360, p.
107 (CS).

# Kallon Agreed Facts, para. 2; Transcript of 19 July 2005, TF1-360, pp. 106-108 (CS); Transcript of 4 May 2007,
Issa Sesay, p. 58; Transcript of 24 January 2008, DIS-157, pp. 43-44.

# Exhibit 174, Human Rights Watch, Murder, p. 19375; Exhibit 181, NPW] Conflict Mapping Report, pp. 24236,
24242-24243; Transcript of 29 February 2008, DIS-89, p. 2; Transcript of 16 May 2008, Tejan Kabbah, pp. 7-8.

# Exhibit 174, Human Rights Watch, Murder, p. 19375; Exhibit 181, NPW/] Conflict Mapping Report, pp. 24236,
24242-24243; Transcript of 29 February 2008, DIS-89, p. 2; Transcript of 16 May 2008, Tejan Kabbah, pp. 7-8.

# Exhibit 181, NPW]J Conflict Mapping Report, pp. 24243-24244.

# Exhibit 174, Human Rights Watch, Murder, p. 19375; Exhibit 181, NPW] Conflict Mapping Report, p. 24244.
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19.  With mounting international pressure and in an effort to put an end to the civil war,
peace talks were initiated in May 1996 between the Government and the RUF. On 30
November 1996 in Abidjan, Cote d’Ivoire, President Kabbah and Foday Sankoh signed a peace
agreement.”” The “Abidjan Accord” called for a ceasefire, disarmament and demobilisation,
and the withdrawal of foreign forces including Executive Outcomes from Sierra Leone.* The
Abidjan Accord also called for the cessation of hostilities on both sides, with the Government

extending amnesty to RUF members in return for peace.*

20.  The temporary cessation of active hostilities brought by the Abidjan Accord ended in
January 1997.%° In February 1997, while returning to Sierra Leone from Cote d’Ivoire, Foday

Sankoh was placed under house arrest in Nigeria for alleged weapons violations.”*

3. AFRC/RUF Junta Period (May 1997 to February 1998)

21. On 25 May 1997, President Kabbah and his Government were overthrown by SLA
soldiers who formed the Armed Forces Revolutionary Council (“AFRC”).”” The coup members
appointed Johnny Paul Koroma, a retired SLA officer who had been incarcerated for a failed
coup attempt in September 1996, to lead the AFRC as its Chairman.” The AFRC immediately
suspended the Constitution of Sierra Leone, dissolved the Parliament and banned all political

parties.’* President Kabbah fled into exile in neighbouring Guinea.”

22. Shortly after the AFRC seized power, Johnny Paul Koroma invited the RUF into a

governing alliance.”® Foday Sankoh, who was under arrest in Nigeria at the time, accepted the

T Consequential Order on Judicial Notice, Annex I, Fact N.

# Exhibit 181, NPW] Conflict Mapping Report, p. 24244.

# Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 11.

% Consequential Order on Judicial Notice, Annex I, Facts M and N.

5! Transcript of 25 April 2005, TF1-362, p. 3 (CS); Transcript of 22 November 2005, TF1-045, p. 35 (CS);
Transcript of 31 March 2006, TF1-168, pp. 53-54 (CS); Transcript of 1 August 2006, TF1-371, p. 78 (CS).

52 Consequential Order on Judicial Notice, Annex I, Fact O. The Chamber also took Judicial Notice of the fact
that the Junta Period was from 25 May 1997 to about 14 February 1998 (Consequential Order on Judicial Notice,
Annex I, Facts P-V).

3 Consequential Order on Judicial Notice, Annex I, Fact P; Transcript of 28 July 2005, TF1-036, p. 52 (CS);
Transcript of 5 December 2005, TF1-184, p. 69; Transcript of 20 July 2006, TF1-371, pp. 24-25 (CS).

* Exhibit 149, Proclamation, Administration of Sierra Leone (Armed Forces Revolutionary Council)
Proclamation, 1997, Public Notice No. 3 of 1997, 28 May 1997; Transcript of 20 July 2006, TF1-371, p. 31 (CS).
% Transcript of 16 May 2008, Tejan Kabbah, p. 86.

56 Transcript of 28 July 2005, TF1-036, p. 19 (CS); Transcript of 4 May 2007, Issa Sesay, pp. 70-72; Transcript of 9
November 2007, DIS-281, p. 3 (CS).
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invitation.”’ After announcing by radio broadcast that they were joining forces with the AFRC
coup plotters, the RUF joined them in Freetown.” The Supreme Council, which was the
governing body of the Junta regime, included members of both the AFRC and the RUF and
was the sole executive and legislative authority in Sierra Leone.” Government positions were

subsequently divided unequally between the AFRC and the RUF, with the AFRC receiving the

. . 60
more senior pOSItIOHS.

23.  Asthe SLA forces were widely deployed throughout Sierra Leone prior to the coup, and
the AFRC was largely comprised of former SLA soldiers, the SLA was a major source of
strength to the Junta Government.®" Throughout 1997 the AFRC gained control of the major
towns throughout the country, including Freetown, Bo, Kenema, Koidu, Pujehun and
Bonthe.®” The addition of the RUF strongholds, including Kailahun District, further extended
the Junta’s control over the country.”” The AFRC/RUF also controlled the diamond mines,
including those in Tongo Fields in Kenema District, and used the proceeds to finance their

. . 6
objectives.**

24.  While the two groups initially had a functioning relationship, over time it began to sour
and disagreements between the AFRC and RUF were frequent.”” On or about August 1997
Sam Bockarie, the acting leader of the RUF in the absence of Foday Sankoh, left Freetown to
establish his headquarters in Kenema, as he was dissatisfied with Johnny Paul Koroma’s
management of the government® and the discord was such that he feared that attempts would

be made on his life.*’

3 Transcript of 18 October 2004, George Johnson, p. 89; Transcript of 28 July 2005, TF1-036, p. 28 (CS).

8 Transcript of 24 March 2006, TF1-174, p. 43 (CS); Transcript of 31 March 2006, TF1-168, p. 48 (CS);
Transcript of 21 June 2006, TF1-367, p. 49 (CS); Transcript of 29 June 2006, TF1-117, pp. 98-101.

% Consequential Order on Judicial Notice, Annex I, Facts T-U.

% Consequential Order on Judicial Notice, Annex I, Facts S-U; Exhibit 150, The Sierra Leone Gazette No. 52,
The Administration of Sierra Leone (Armed Forces Revolutionary Council) Proclamation, 1997, Government
Notice No. 215, 4 September 1997, p. 19064.

81 Exhibit 181, NPWJ Conflict Mapping Report, p. 24245; see generally Transcript of 15 February 2008, DIS-046,
pp. 67-69 (CS).

62 Exhibit 181, NPW] Conflict Mapping Report, p. 24245.

8 Exhibit 181, NPW] Conflict Mapping Report, p. 24245; Transcript of 20 July 2006, TF1-371, p. 25 (CS).

54 Exhibit 181, NPW] Conflict Mapping Report, p. 24246; Transcript of 20 July 2006, TF1-371, p. 35 (CS).

8 Transcript of 20 July 2006, TF1-371, p. 38 (CS); Transcript of 22 October 2007, DIS-069, pp. 80-81.

% Consequential Order on Judicial Notice, Annex I, Fact V; Kallon Agreed Facts, para. 7; Transcript of 14
October 2004, George Johnson, p. 34; Transcript of 28 July 2005, TF1-036, pp. 36-37 (CS); Transcript of 9
November 2007, DIS-281, pp. 7-8 (CS); Transcript of 14 April 2008, Morris Kallon, p. 109.

67 Exhibit 35, Salute Report of Sam Bockarie, p. 2361.
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25. From exile in Guinea, President Kabbah mobilised international condemnation of the
AFRC/RUF Junta Government.®® The Economic Community of West African States
(“ECOWAS”) placed a trade and arms embargo against Sierra Leone and deployed the
Ceasefire Monitoring Group (“ECOMOG”) to enforce these sanctions.” ECOMOG forces
occupied Lungi and secured control of Lungi International Airport, outside of Freetown.” On
8 October 1997 the United Nations Security Council also adopted a resolution imposing

. . 1
mandatory sanctions on Sierra Leone.”

26. Regional and international pressure on the Junta Government increased as human
rights violations within Sierra Leone escalated.” The political, military and economic pressure
on the Junta Government forced it to accept the ECOWAS Six-Month Peace Plan on 23
October 1997.7 The plan, known as the Conakry Accord, called for an immediate cessation of
hostilities throughout Sierra Leone and the restoration of the elected Government of President
Kabbah by 22 May 1998. Soon after the Conakry Accord was signed however, hostilities

resumed.”

217. In the meantime, the AFRC and RUF remained under military pressure from the CDF
and ECOMOG.™ The CDF maintained strongholds in the country, specifically Moyamba
District and the mainland of Bonthe District.” In late 1997 the CDF increased pressure on the
Junta Government by preventing transport to and from Freetown.” ECOMOG forces

deployed from Port Loko and Guinea launched attacks against the Junta Government

8 Exhibit 174, Human Rights Watch, Murder, p. 19376.

% Exhibit 153, UN Security Council Resolution 1132, p. 19077-19080; Exhibit 181, NPW] Conflict Mapping
Report, p. 2246.

® Exhibit 174, Human Rights Watch, Murder, p. 19376; Exhibit 181, NPW] Conflict Mapping Report, p. 24246;
Transcript of 20 July 2006, TF1-371, p. 34 (CS).

™ Exhibit 153, UN Security Council Resolution 1132, p. 19077-19080; Exhibit 174, Human Rights Watch,
Musrder, p. 19376; Transcript of 18 November 2005, TF1-045, p. 88 (CS).

2 Exhibit 154, UN Security Council Resolution 1181, p. 19082-19085.

? Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 11.

™ Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 11; Transcript of 19 October 2004, George
Johnson, pp. 107-108.

 Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 11.

6 Transcript of 1 August 2006, TF1-371, p. 80 (CS); Exhibit 181, NPW/] Conflict Mapping Report, pp. 24246-
24241.

T Exhibit 181, NPW] Conflict Mapping Report, p. 24246; Transcript of 20 July 2006, TF1-371, p. 34 (CS);
Transcript of 8 May 2007, Issa Sesay, pp. 6-7.

™ Exhibit 181, NPW] Conflict Mapping Report, p. 24246.
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throughout the latter half of 1997.7”

4., The Armed Conflict from 1998 to 2001

28. On 14 February 1998, ECOMOG and CDF forces attacked the AFRC/RUF
contingent in Freetown.** ECOMOG and the CDF eventually took control of Freetown,
causing the AFRC/RUF to flee from the city.®' President Kabbah was reinstated and
ECOMOG forces were able to establish control over about two-thirds of the country.® This

period is known as “the Intervention.” ¥

29. The AFRC/RUF withdrawal from Freetown was chaotic and disorganised.** The
fleeing fighters passed through the southern villages of the Western Area and within three to
four days reached Masiaka in Port Loko District.”” This episode was characterised by

widespread looting by the retreating Junta fighters.*

30.  While the fleeing masses of fighters moved from Masiaka to Makeni, the AFRC and
RUF leaders met to discuss future plans and decided to attack Kono District.*” Their aim was
to regain control of Kono’s diamonds.*® However, a group of RUF fighters and AFRC fighters
under the command of SA] Musa, the Deputy Chairman of the Junta, were unwilling to
subordinate themselves to RUF command and broke away from the AFRC/RUF forces,
travelling instead to Koinadugu District.* The remaining AFRC/RUF fighters were able to

capture Koidu Town, the capital of Kono District, on or about 1 March 1998, following which

 Exhibit 181, NPWJ Conflict Mapping Report, p. 24247.

8 Consequential Order on Judicial Notice, Annex I, Fact V.

8 Transcript of 8 May 2007, Issa Sesay, p. 87.

82 Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 11; Exhibit 174, Human Rights Watch, Murder,
p. 19376.

% Transcript of 24 January 2005, TF-071, p. 108 (CS); Transcript of 28 April 2005, TF1-114, p. 42; Transcript of
1 August 2006, TF1-317, p. 102; Transcript of 8 May 2007, Issa Sesay, p. 42; Transcript of 19 October 2007, DIS-
178, p. 6.

8 Transcript of 15 January 2008, DIS-214, p. 60 (CS).

8 Transcript of 14 October 2004, George Johnson, pp. 45-50.

8 Transcript of 20 July 2005, TF1-360, p. 11 (CS); Transcript of 7 November 2005, TF1-366, p. 100 (CS);
Transcript of 21 November 2005, TF1-045, p. 11; Transcript of 20 March 2006, TF1-174, p. 102 (CS).

87 Transcript of 14 October 2004, George Johnson, pp. 56-60.

8 Transcript of 14 October 2004, George Johnson, p. 59; Transcript of 7 November 2005, TF1-366, p. 106 (CS).
% Transcript of 14 October 2004, George Johnson, pp. 57-60; Transcript of 19 January 2005, TF1-071, pp. 54-55;
Transcript of 11 January 2008, Abu Bakar Mustapha, p. 54.
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their forces were stationed throughout the District.”

31.  Throughout March and April 1998, ECOMOG forces made significant advances into
both the northern and southern territories previously held by the AFRC/RUF forces.
ECOMOG managed to recapture Koidu Town in Kono District and secure key access routes to
the Guinea border.” Aided by CDF fighters, ECOMOG also established control over Kenema

and Pujehun Districts in the southeast.

32. In May 1998, a team of military and security observers sent by the United Nations
Security Council arrived in Sierra Leone, and on 13 July 1998 a UN Observer Mission in

Sierra Leone (“UNOMSIL”) was formally established.”

33.  Although the AFRC and RUF operated in Kono District pursuant to a joint military
command structure, tensions between the two forces continued. Sometime in May 1998, the
two groups split as a result of leadership disputes, as a result of which Sam Bockarie arrested
senior AFRC leaders Johnny Paul Koroma and Alex Tamba Brima (“Gullit”) in Kailahun.
Once Gullit was released, he led the majority of AFRC fighters to Koinadugu and Bombali
Districts where they joined SA] Musa. The two Commanders agreed to establish a base in the

Northwest to prepare for an attack on Freetown.”

34. In August 1998 the RUF launched the Fiti Fata Mission, attacking the ECOMOG
troops in Kono District.”* The mission was commanded by Denis Mingo, alias Superman. The
attack was a major failure and led to the breakdowns of relationships between key RUF
Commanders, resulting in the departure of Superman together with a number of fighters and a
considerable amount of ammunition to Koinadugu District. In December 1998, following

ECOMOG’s capture of Kono, Sesay led a successful RUF attack to recapture Kono, known as

% Transcript of 14 October 2004, George Johnson, p. 60; Transcript 8 November 2005, TF1-366, pp. 5-7 (CS);
Transcript of 9 May 2007, Issa Sesay, pp. 36-37.

91 Exhibit 181, NPW] Conflict Mapping Report, pp. 33-34.

92 Exhibit 146, Human Rights Watch, We will kill you if you cry, p. 13.

% Transcript of 21 July 2005, TF1-360, p. 22 (CS).

% Transcript of 8 November 2005, TF1-366, pp. 79-80; Transcript of 10 July 2006, TF1-041, pp. 50, 53; Transcript
of 16 May 2007, Issa Sesay, p. 14; Transcript of 12 November 2007, DIS-281, p. 25; Transcript of 17 May 2008,
DIS-214, pp. 65-66.
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Operation No Living Thing or Operation Spare No Soul.”

35. From May to November 1998 the mass of AFRC fighters led by Alex Tamba Brima,
alias Gullit, moved across the Eastern Province to the Northern Province. This movement,
carried out independently and without coordination with the RUF, was mainly by foot and
characterised by fighters targeting the civilian population.” The fighters were accompanied by
their families and by hundreds of abducted civilians. The forces consolidated near the border
between Bombali and Port Loko Districts, locating their base first in Rosos Town and then in
‘Colonel Eddie Town’.”” From ‘Colonel Eddie Town’ the fighters staged a number of attacks
on ECOMOG positions in order to capture and re-stock their supplies of weapons and

ammunition.”

36. In November 1998, the band of AFRC fighters led by SA] Musa joined the fighters
stationed in ‘Colonel Eddie Town’.” The Commanders decided to stage an attack on Freetown
with the aim of reinstating the Sierra Leone Army.'® There was little communication or

coordination at this time between these forces and the RUF.!®!

37.  While the AFRC fighters were advancing towards Freetown, the RUF fighters in the
east recaptured Koidu Town and then Makeni in Bombali District on 25 December 1998.' As
a result, the RUF once again controlled much of the area harbouring Sierra Leone’s natural

. 103
resources and economic assets.

38. In late December in Benguema, outside of Freetown, AFRC fighters decided to destroy

ammunition they were unable to carry; this resulted in an explosion which killed SA] Musa.'®

Gullit filled the leadership vacuum left by SA] Musa’s death and under his command the

% Transcript of 28 July 2005, TF1-036, p. 61; Transcript of 21 November 2005, TF1-045, p. 75; Transcript of 30
May 2007, Issa Sesay, p. 36.

% Transcript of 19 October 2004, George Johnson, pp. 78-79, 85.

T ‘Colonel Eddie Town’ was also referred to by witnesses as ‘Major Eddie Town’.

% Exhibit 119, Transcript from AFRC Trial, Transcript of 25 May 2005, TF1-334, pp. 9193; Transcript of 13
June 2005, TF1-334, pp. 88-89.

 Transcript of 12 July 2005, TF1-361, pp. 70-73.

1% Transcript of 19 October 2004, George Johnson, pp. 58-59.

11 Transcript of 19 October 2004, George Johnson, p. 53.

192 Exhibit 174, Human Rights Watch, Murder, p. 19376.

10 Exhibit 174, Human Rights Watch, Murder, p. 19376.

1% Transcript of 18 October 2004, George Johnson, p. 33-34; Transcript of 20 March 2006, TF1-028, pp. 27-33.
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AFRC forces launched a major attack on Freetown.'”

39. On 6 January 1999, the AFRC fighters entered Freetown and captured the State
House, the seat of government. The invading forces extensively targeted the civilian
population, adding to the chaos by releasing all the prisoners held in Freetown’s Pademba
Road prison.'® The same day, Sam Bockarie, leader of the RUF, claimed on Radio France
International that his fighters had taken Freetown and would continue to defend the city.'’
The AFRC fighting forces attacked most of Freetown, save for the western part of the city.
They continued to fight ECOMOG and CDF forces for the next three weeks and Bockarie
promised to send reinforcements to assist them.'® Eventually, however, the AFRC fighters
were forced to retreat from Freetown, leaving behind a trail of structural destruction and

T . 109
countless civilian casualties.

40.  The promised RUF reinforcements were unable to enter Freetown due to heavy
fighting with ECOMOG who were stationed at Jui and Kossoh Town on the Freetown
Peninsula. The retreating AFRC fighters eventually met the RUF outside of Freetown at
Waterloo.'® These consolidated fighters reorganised and launched a second attack on

111

Freetown, which failed.""" After their expulsion from Freetown, many of the RUF and AFRC
fighters returned to Makeni and the AFRC/RUF-controlled mining areas in the east. A faction
of AFRC fighters, later known as the West Side Boys, remained in the area of Rogberi in Port

Loko District, from where they continued to carry out attacks on the local civilian

population.'

41.  Following the attack on Freetown, international pressure mounted on President
Kabbah to enter into a peace agreement with the armed opposition groups. Negotiations

ensued between the Government and the RUF, with the notable exclusion of high-ranking

195 Exhibit 119, AFRC Transcript of 13 June 2005, TF1-334, pp. 57-62; Transcript of 18 October 2004, George
Johnson, pp. 33-34; Transcript of 5 December 2005, TF1-184, pp. 34-35; Transcript of 6 December 2005, TF1-
184, p. 23 (CS).

1 Transcript of 15 April, Morris Kallon, pp. 8-9.

17 Exhibit 119, AFRC Transcript of 14 June 2005, TF1-334, p. 20.

18 Exhibit 119, AFRC Transcript of 7 July 2006, TF1-334, p. 42 (CS).

199 Exhibit 36, Salute Report of Issa Sesay, p. 2352.

"0 Transcript of 21 July 2005, TF1-360, pp. 47-48 (CS); Transcript of 5 December 2005, TF1-184, p. 54.

" Transcript of 18 October 2004, George Johnson, pp. 79-80; Transcript of 21 July 2005, TF1-360, pp. 45-46
(CS).

"2 Transcript of 21 July 2005, TF1-360, p. 46 (CS).
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AFRC representatives.'” A ceasefire entered into force on 24 May 1999."'* On 7 July 1999 the
Lomé Peace Accord was signed, resulting in a powersharing agreement between the
Government of President Kabbah and the RUF, represented by Foday Sankoh. RUF members
were granted senior positions in Government, with Sankoh becoming President Kabbah’s Vice-

President. All RUF fighters were granted amnesty.'"

42. Internal differences within the RUF leadership heightened during the period of power-
sharing between the RUF and the government. In December 1999, Bockarie broke away from
Sankoh and left the RUF. On 17 May 2000, Sankoh was arrested after his bodyguards killed
several civilian protesters in front of his home in Freetown. Issa Sesay was appointed interim

leader of the RUF. 1

43, Hostilities resumed shortly after the Lomé Peace Accord. On 22 October 1999, the UN
Security Council authorised the deployment of a 6,000-strong UN peacekeeping mission to
Sierra Leone (UNAMSIL), to assist with the implementation of the Lomé Peace Accord. The
UNAMSIL peacekeepers were deployed alongside the ECOMOG forces, until ECOMOG’s
withdrawal. The UNAMSIL peacekeeping force was gradually reinforced and expanded.'"’

44. Despite the agreement, several groups, including the West Side Boys, refused to disarm
and hostilities resumed shortly thereafter. In May 2000, units of the RUF that had not yet
disarmed abducted and detained hundreds of UNAMSIL peacekeepers. Eventually, the
peacekeepers were released and disarmament continued. A ceasefire agreement was signed in
Abuja on 10 November 2000."® It was not until 18 January 2002 that a final cessation of

hostilities was declared by President Kabbah.'"

5. The Conflict Areas

45, The main areas of Sierra Leone relevant to the Indictment are Freetown and the

' Transcript of 16 May 2008, Tejan Kabbah, p. 9. See also Transcript of 22 May 2007, Issa Sesay, p. 80.
14 Exhibit 181, NPW]J Conflict Mapping Report, p. 24252.

5 Transcript of 16 May 2008, Tejan Kabbah, p. 56.

16 Transcript of 21 July 2005, TF1-360, p. 50 (CS); Transcript of 29 May 2007, Issa Sesay, p. 55-56.

"7 Exhibit 181, NPW] Conflict Mapping Report, p. 24253.

18 Exhibit 181, NPW] Conflict Mapping Report, p. 24254.
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Western Area, Port Loko District, Bombali District, Koinadugu District, Kono District,
Kailahun District, Kenema District and Bo District. These areas, in the order they are listed,
can be visualised as starting in the west of the country with Freetown and moving in a circle

throughout the territory of Sierra Leone in a clock-wise direction back towards Freetown.

46. The remaining Districts include Tonkolili District, Kambia District, Moyamba District,
Bonthe District and Pujehun District. Tonkolili District is in the centre of the country and is
only relevant to Counts 15-18 of the Indictment concerning the offences against the
UNAMSIL peacekeepers. Kambia District is located north of Port Loko District and is
pertinent to Count 12 of the Indictment concerning child soldiers. Moyamba, Bonthe and
Pujehun Districts are located in the south-west of the country and are not directly relevant to

the Indictment.'

"9 Consequential Order on Judicial Notice, Annex I, Fact A; Exhibit 181, NPW]J Conflict Mapping Report, p.
24255. See also Exhibit 374, UNAMSIL Review of April 2002, “War don don! President Kabbah declares decade-
old civil conflict over’.

120 Counts 12 and 15 to 18 of the Indictment refer to the entire territory of Sierra Leone. This Chamber, however,
noted in its Oral Rule 98 Decision that the Prosecution had not adduced any evidence with regard to many
Districts which were therefore irrelevant for the purposes of the Defence. As a result, Count 12 can now be
understood as relating only to Bombali District, Kailahun District, Kambia District, Kenema District, Koinadugu
District, Kono District, Port Loko District and Freetown and the Western Area. Counts 15 to 18 can now be
understood to relate only to Bombali District, Port Loko District, Kailahun District, Kono District and Tonkolili
District. Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15T, Oral Decision on RUF Motions for Judgement of
Acquittal Pursuant to Rule 98, 25 October 2006 [RUF Oral Rule 98 Decision].
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III. APPLICABLE LAW

1. Introduction

47. In accordance with Rule 72bis of the Rules of Procedure and Evidence of the Special

Court (“Rules”), the applicable laws of the Special Court include:

(i)  The Statute, the Agreement, and the Rules;

(ii) Where appropriate, other applicable treaties and the principles and rules of
international customary law;

(iii) General principles of law derived from national laws or legal systems of the
world, including, as appropriate, the national laws of the Republic of Sierra
Leone, provided that those principles are not inconsistent with the Statute,
the Agreement, and with international customary law and internationally
recognised norms and standards.

48.  The Chamber, consistent with the principle of nullum crimen sine lege, may only apply
the law which was binding upon individuals at the time of the acts charged. The Chamber
must, therefore, be satisfied that each of the crimes charged in the Indictment was recognised
as criminal in customary international law and entailed individual criminal responsibility.'*' In
determining the state of customary international law, the Chamber has found it useful to
consider decisions of the International Criminal Tribunals for Rwanda and the former
Yugoslavia. Such decisions have persuasive value, although modifications and adaptations may
be required to take into account the particular circumstances of the Special Court .'” Where
appropriate, this Chamber has also considered the Statute of the International Criminal Court

(“ICC Statute”) and its impact on the content of customary international law.'?’

2L See the Chamber’s ruling on this point: Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-PT, Decision and
Order on Defence Preliminary Motion on Defects in the Form of the Indictment (TC), 1 April 2004, para. 24
[Kamara Decision on Form of Indictment]. See also: Report of the Secretary-General on the Establishment of a
Special Court for Sierra Leone, S/2000/915, 4 October 2000, paras 9 and 12 [Report of the Secretary-General on
the Establishment of the Special Court], which provided that the “applicable law [of the Special Court] includes
international as well as Sierra Leonean law” and in relation to the crimes under international law specifically
noted that: “[i]n recognition of the principle of legality, in particular nullum crimen sine lege, and the prohibition on
retroactive criminal legislation, the international crimes enumerated, are crimes considered to have the character
of customary international law at the time of the alleged commission of the crime.”

122 Kamara Decision on Form of Indictment, paras 24-25.

'3 Prosecutor v. Tadic, IT-94-1-A, Judgement (AC), 15 July 1999, para. 223 [Tadic Appeal Judgement]; Prosecutor v.
Furundzija, IT-95-17/1-T, Judgement (TC), 10 December 1998, para. 227 [Furundzija Trial Judgement].
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2. Jurisdiction

49, The Statute of the Special Court for Sierra Leone (“Statute”) empowers the Special
Court to prosecute “persons who bear the greatest responsibility for serious violations of
international humanitarian law and Sierra Leonean law committed in the territory of Sierra
Leone since 30 November 1996, including those leaders who, in committing such crimes, have
124

threatened the establishment of and implementation of the peace process in Sierra Leone.

The Chamber has well-defined jurisdictional limits to try cases, notably:

(i) For serious violations of international humanitarian law and Sierra Leonean
law;

(ii) Committed in the territory of Sierra Leone; and

(iii) Since 30 November 1996.

50.  All crimes charged are alleged to have been committed in the territory of Sierra Leone
since 30 November 1996, therefore the limitations listed in (ii) and (iii) need not be discussed

here further.

2.1. Greatest Responsibility

51. In its Decision on Personal Jurisdiction, this Chamber had previously considered the
requirement in Article 1(1) that the Accused be “persons who bear the greatest responsibility”
and held that this was not solely a matter of prosecutorial discretion, but was also a
jurisdictional limitation upon the Court, the determination of which is a judicial function.'?
In the CDF Trial Judgement, the Chamber relied on its previous finding that the jurisdictional
requirement of the greatest responsibility was satisfied when the Indictment was confirmed on
the basis that sufficient information existed “to provide reasonable grounds for believing that
the Accused is a person who bears the greatest responsibility for serious violations of
international humanitarian law and Sierra Leonean law”."® The Chamber further stated that as

this is a jurisdictional matter only, the issue of whether or not the Accused in fact bear the

124 Art. 1 of the Statute.

135 Prosecutor v. Norman, Fofana and Kondewa, SCSL-04-14-PT, Decision on the Preliminary Defence Motion on the
Lack of Personal Jurisdiction filed on behalf of Accused Fofana, 3 March 2004, para. 27 [Fofana Decision on
Personal Jurisdiction).
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greatest responsibility is not a material element that needs to be proved beyond reasonable

doubt."”

52. The Appeals Chamber has now ruled on this matter. In its AFRC Judgement, the
Appeals Chamber agreed with the Prosecution that the “greatest responsibility” requirement in
Article 1(1) of the Statue is a guide to the Prosecution in the exercise of his prosecutorial

discretion and is not a jurisdictional determination for either the Trial Chamber or the

Appeals Chamber.'® The Chamber emphasised:

In the opinion of the Appeals Chamber it is inconceivable that after a long and

expensive trial the Trial Chamber could conclude that although the commission

of serious crimes has been established beyond reasonable doubt against the

accused, the indictment ought to be struck out on the ground that it has not been

proved that the accused was not one of those who bore the greatest

responsibility.'?
53.  Although this issue was raised by the Kallon Defence,"® in light of the finding that this
is not a jurisdictional requirement the Trial Chamber considers that there is no requirement to

examine whether the Accused in the present trial are “persons who bear the greatest

responsibility”.

2.2. Lomé Amnesty
54.  The Trial Chamber considers itself bound by the Appeals Chamber’s finding that the

amnesty provision of the Lomé Peace Accord does not affect the jurisdiction of the Special

Court for Sierra Leone."!

2.3. Violations of International Humanitarian Law and Sierra Leonean Law

55.  No crimes under Sierra Leonean law are charged in the Indictment."”” The Chamber

126 Prosecutor v. Fofana and Kondewa, SCSL-04-14-T, Judgement (TC), 2 August 2007, paras 91-92 [CDF Trial
Judgement]; Fofana Decision on Personal Jurisdiction, paras 41, 47 and 48.

12T CDF Trial Judgement, para. 92.

128 Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-A, Judgement (AC), 22 February 2008, para. 282 [AFRC
Appeal Judgement].

129 AFRC Appeal Judgement, para. 283.

139 Kallon Final Trial Brief, paras 30-34.

B Prosecutor v. Kallon, SCSL-04-15-AR72(E), and Kamara, SCSL-04-16AR72(E), Decision on Challenge to
Jurisdiction: Lomé Accord Amnesty, 13 March 2004, paras 88-90. See also: Kallon Final Trial Brief, paras 35-37.

B2 Article 5 of the Statute grants the Special Court power to try certain violations of Sierra Leonean criminal law,
but none are alleged in any of the trials before the Court.
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will therefore consider only violations of international humanitarian law."’

56.  As was stated in the CDF Trial Judgement, consistent with the principle of nullum
crimen sine lege, the Chamber must satisfy itself that all the crimes charged in the Indictment
amount to violations of customary international humanitarian law which would have given rise

to individual criminal responsibility at the time of the alleged violation.

57.  The Chamber notes that the list of crimes against humanity in Article 2 of the Statute
follows the enumeration included in the Statutes of the ICTY and ICTR, which were

themselves patterned on Article 6 of the Niirnberg Charter. **

58. In this regard the Chamber recalls the ICTY Trial Chamber Decision in Tadic which

states:

The customary status of the Nirnberg Charter, and thus the attribution of
individual criminal responsibility for the commission of crimes against humanity,
was expressly noted by the Secretary-General [in his Report on the Establishment of
the ICTY]. Additional codifications of international law have also confirmed the
customary law status of the prohibition of crimes against humanity, as well as two of
its most egregious manifestations: genocide and apartheid.

Thus, since the Niirnberg Charter, the customary status of the prohibition against
crimes against humanity and the attribution of individual criminal responsibility for
their commission have not been seriously questioned. It would seem that this
finding is implicit in the [Tadic] Appeals Chamber Decision [on Jurisdiction] which
found that “[i]t is by now a settled rule of customary international law that crimes
against humanity do not require a connection to international armed conflict”. If
customary international law is determinative of what type of conflict is required in
order to constitute a crime against humanity, the prohibition against crimes against
humanity is necessarily part of customary international law [...]"”

% Crimes against Humanity (Statute, Art. 2); Violations of Article 3 Common to the Geneva Conventions and of
Additional Protocol II (Statute, Art. 3); and, Other Serious Violations of International Humanitarian Law
(Statute, Art. 4).

13 Report of the Secretary-General on the Establishment of the Special Court, para. 14. However, unlike Article 3
of the ICTR Statute and Article 5 of the ICTY Statute, Article 2 of the Statute of the Special Court incorporates
sexual slavery, enforced prostitution, forced pregnancy and any other forms of sexual violence in addition to rape
in paragraph (g) and includes ethnic grounds as grounds for persecution in paragraph (h). Statute of the
International Criminal Tribunal for the Prosecution of Persons Responsible for Genocide and Other Serious Violations of
International Humanitarian Law Committed in the Territory of Rwanda and Other Such Violations Committed in the
Territory of Neighbouring States, UN SC Res. 955 (1994) [ICTR Statute]; Updated Statute of the International Tribunal
for the Prosecution of Persons Responsible for Serious Violations of International Humanitarian Law Committed in the
Territory of the Former Yugoslavia since 1991, UN SC Res. 1660 (2006) [ICTY Statute].

5 Prosecutor v. Tadic, IT-94-1-T, Judgement (TC), 7 May 1997, paras 622-623 [Tadic Trial Judgement] [original
footnotes omitted].
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59. The Chamber concurs with this position and finds that each of the crimes against
humanity as charged in the Indictment was a crime under customary international law at the

time of its alleged commission.

60.  With regard to the crimes listed in Article 3 of the Statute, the Chamber notes that the
Appeals Chamber has held that the core provisions in Article 3 of the Statute formed part of
customary international law at the relevant time,"® and that “[any argument that these norms
do not entail individual criminal responsibility has been put to rest in ICTY and ICTR
jurisprudence.”” The Appeals Chamber has also held that customary international law
“represents the common standard of behaviour within the international community, thus even

armed groups hostile to a particular government have to abide by these laws”."*®

61. The Chamber adopts the reasoning of the ICTY Appeals Chamber in Tadic on the
issue of the evolution of Article 3 common to the Geneva Conventions (“Common Article 3”)

and Additional Protocol II from conventional into customary international law, where it held:

Since the 1930s, the aforementioned distinction [between belligerency and
insurgency] has gradually become more and more blurred, and international legal
rules have increasingly emerged or have been agreed upon to regulate internal
armed conflict [...]

The emergence of international rules governing internal strife has occurred at two
different levels: at the level of customary law and at that of treaty law. Two bodies of
rules have thus crystallised, which are by no means conflicting or inconsistent, but
instead mutually support and supplement each other. Indeed, the interplay between

16 Prosecutor v. Norman, Fofana and Kondewa, SCSL-04-14-AR72(E), Decision on Preliminary Motion on Lack of
Jurisdiction Materiae: Nature of the Armed Conflict (AC), 25 May 2004, paras 21-24 [CDF Appeal Decision on
Nature of Armed Conflict], citing Prosecutor v. Akayesu, ICTR-96-4-T, Judgement (TC), 2 September 1998, paras
601-617 [Akayesu Trial Judgement]; Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United
States of America), (1986) ICJ Reports 14, paras 218-219 and 255 [Military and Paramilitary Activities in and against
Nicaragual; Prosecutor v. Delalic, Mucic, Delic and Landzo, Judgement, IT-96-21-T, Judgement (TC), 16 November
1998, para. 298 [Celebici Trial Judgement]; Prosecutor v. Delalic, Mucic, Delic and Landzo, Judgement, 1T-96-21-A,
Judgement (AC), 20 February 2001, paras 143, 147 and 150 [Celebici Appeal Judgement]; Prosecutor v. Tadic, IT-94-
1, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction (AC), 2 October 1995, paras 102 and
137 [Tadic Appeal Decision on Jurisdiction].

BT CDF Appeal Decision on Nature of Armed Conflict, para. 24, citing Tadic Appeal Decision on Jurisdiction,
paras 128-136; Celebici Trial Judgement, para. 307; Celebici Appeal Judgement, paras 159-174. See also Report of
the Secretary-General on the establishment of a Special Court, para. 14: “Violations of common article 3 of the
Geneva Conventions and of article 4 of Additional Protocol II thereto committed in an armed conflict not of an
international character have long been considered customary international law, and in particular since the
establishment of the two International Tribunals, have been recognized as customarily entailing the individual
criminal responsibility of the accused.”

U8 Prosecutor v. Norman, Kondewa and Fofana, SCSL-04-14-AR72(E), Decision on Preliminary Motion based on Lack
of Jurisdiction (Child Recruitment) (AC), 31 May 2004, para. 22 [CDF Appeal Decision on Child Recruitment].
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these two sets of rules is such that some treaty rules have gradually become part of
customary law. This holds true for common Article 3 of the 1949 Geneva
Conventions [...], but also applies [...] to the core of Additional Protocol II of 1977.

Attention must also be drawn to Additional Protocol II to the Geneva Conventions.
Many provisions of this Protocol can now be regarded as declaratory of existing
rules or as having crystallised emerging rules of customary law or else as having been
strongly instrumental in their evolution as general principles.

[Clustomary international law imposes criminal liability for serious violations of
Common Article 3, as supplemented by other general principles and rules on the
protection of victims of internal armed conflict [...]"”

62.  The Chamber is also mindful of the finding of the ICTR Trial Chamber in Akayesu
which relied on Tadic and examined specifically Article 4(2) of Additional Protocol II. It held

that:

[I)t should be recalled that the relevant Article in the context of the ICTR is Article
4(2) (Fundamental Guarantees) of Additional Protocol II. All of the guarantees, and
enumerated in Article 4 reaffirm and supplement Common Article 3 and, as
discussed above, Common Article 3 being customary in nature, the Chamber is of
the opinion that these guarantees did also at the time of the events alleged in the
Indictment form part of existing international customary law.

[...] The list of serious violations which is provided in Article 4 of the Statute is
taken from Common Article 3 - which contains fundamental prohibitions as a
humanitarian minimum of protection for war victims - and Article 4 of Additional
Protocol II, which equally outlines “Fundamental Guarantees”. The list in Article 4
of the Statute thus comprises serious violations of the fundamental humanitarian
guarantees which, as has been stated above, are recognized as part of international
customary law. In the opinion of the Chamber, it is clear that the authors of such
egregious violations must incur individual criminal responsibility for their deeds.'*

63.  The Chamber notes that the Appeals Chamber has examined the issue of the nature of
the conflict with regard to the applicability of Common Article 3 and Additional Protocol 1.

The Appeals Chamber of the SCSL held that:

“

% Tadic Appeal Decision on Jurisdiction, paras 97-98, 117, 134. See also para. 126 of the same decision: “[t/he
emergence of the aforementioned general rules on internal armed conflicts does not imply that internal strife is
regulated by general international law in all its aspects. Two particular limitations may be noted: (i) only a number
of rules and principles governing international armed conflicts have gradually been extended to apply to internal
conflicts; and (ii) this extension has not taken place in the form of a full and mechanical transplant of those rules
to internal conflicts; rather, the general essence of those rules, and not the detailed regulation they may contain,
has become applicable to internal conflicts.”

0 Akayesu Trial Judgement, paras 610, 616 [original footnotes omitted] [emphasis in the original]. A series of
other ICTR Trial Chamber decisions have followed this finding, although some have chosen to address the crime
only on the basis of treaty law. See, for example, Prosecutor v. Musema, I[CTR-96-13-T, Judgement and Sentence

Case No. SCSL-04-15-T 21 2 March 2009



Any obstacle to the application of Article 3 [of the Statute] to crimes committed
during an international armed conflict is nevertheless overcome if the actual
violations included in Article 3, sub-paragraphs (a) to (h), are found to be part of

customary international law applicable in an identical fashion to both internal and

international conflicts.'*!

64.  To this end, the Appeals Chamber found that:

It has been observed that ‘even though the rules applicable in internal armed
conflict still lag behind the law that applies in international conflict, the
establishment and work of the ad hoc Tribunals has significantly contributed to
diminishing the relevance of the distinction between the two types of conflict’. The
distinction [between the rules applicable in internal armed conflict and the rules
applicable in international conflict] is no longer of great relevance in relation to the
crimes articulated in Article 3 of the Statute as these crimes are prohibited in all
conflicts. Crimes during internal armed conflict form part of the broader category of
crimes during international armed conflict."#

65.  The Appeals Chamber has held that both Common Article 3 and Article 4 of
Additional Protocol II define the fundamental guarantees of humane treatment: “All the
fundamental guarantees share a similar character. In recognizing them as fundamental, the
international community set a benchmark for the minimum standards for the conduct of
armed conflict.”'” The ICTY Appeals Chamber has stated with regard to the crimes under
Common Article 3 that “[iJt is logical that this minimum be applicable to international
conflicts as the substance of these core rules is identical. In the Appeals Chamber’s view,
something which is prohibited in internal conflicts is necessarily outlawed in an international
conflict where the scope of the rules is broader”.'* In light of the Appeals Chamber’s finding,

the Chamber is satisfied that this reasoning applies to both Common Article 3 and Article 4 of

(TC), 27 January 2000, para. 240 [Musema Trial Judgement] and Prosecutor v. Semanza, ICTR-97-20-T, Judgement
and Sentence (TC), 15 May 2003, para. 353 [Semanza Trial Judgement].

141 CDF Appeal Decision on Nature of Armed Conflict, para. 21.

42 CDF Appeal Decision on Nature of Armed Conflict, para. 25, citing Frits Kalshoven and Liesbeth Zegveld,
Constraints on the Waging of War. An Introduction to International Humanitarian Law (Geneva: ICRC, 2001), p. 188;
and, Rodney Dixon, Karim Khan and Richard May, eds., Archbold International Criminal Courts Practice, Procedure
and Evidence, 3™ Ed, (London: Sweet & Maxwell, 2003), para. 11-26 [Archbold, International Criminal Courts|
[emphasis added].

3 CDF Appeal Decision on Child Recruitment, para. 28, citing Prosecutor v. Norman, SCSL-03-08-PT, Fourth
Defence Preliminary Motion based on Lack of Jurisdiction (Child Recruitment): Amicus Curiae Brief of the United
Nations Children’s Fund (UNICEF) (TC), 21 January 2004, para. 65.

144 Celebici Appeal Judgement, para. 150. See also: “[t]he Special Court Statute, just like the ICTR Statute before it,
draws on Part II of Additional Protocol II entitled ‘Humane Treatment’ and its fundamental guarantees, as well as
Common Article 3 to the Geneva Conventions in specifying the crimes falling within its jurisdiction. ‘All the
fundamental guarantees share a similar character. In recognizing them as fundamental, the international
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Additional Protocol II.

66.  The Chamber notes that the Accused are charged with two counts of “other serious

violation of international humanitarian law” pursuant to Article 4 of the Statute.

67.  With regard to the first of these, namely conscripting or enlisting children under the
age of 15 into armed forces or groups or using them to participate actively in hostilities, the
Appeals Chamber has already dismissed a Defence motion objecting to the jurisdiction of the
Court on crimes under Article 4(c) of the Statute. The Appeals Chamber found that that the
recruitment of child soldiers by way of conscripting or enlisting children under the age of 15
years into armed forces or groups or using them to participate actively in hostilities did in fact
constitute a crime under customary international law which entailed individual criminal

responsibility prior to the time frame of the Indictment.'* This finding was confirmed by the

Appeals Chamber in the CDF Appeal Judgement and the AFRC Appeal Judgement.'*

68.  The second such offence in the RUF Indictment is the offence of intentionally
directing attacks against peacekeepers. For reasons that are fully outlined below, the Trial
Chamber is satisfied that this offence constituted a crime under customary international law

which entailed individual criminal responsibility at the time of the alleged attacks.

69.  Whilst Sierra Leone has ratified both the Geneva Conventions and the Additional
Protocols, there is no national implementing legislation.'*” As the Chamber has found that
these offences constituted crimes under customary international law at the time of their alleged

commission, the Chamber no longer needs to consider this issue.

2.4. “Serious” Violations

70. In order for the Accused to incur liability under the Statute, any violation of

community set a benchmark for the minimum standards for the conduct of armed conflict.”” (CDF Appeal
Decision on Child Recruitment, para. 28) [original footnotes omitted].

15 CDF Appeal Decision on Child Recruitment, paras 52-53. See further CDF Trial Judgement paras 184-197.

46 Prosecutor v. Fofana and Kondewa, SCSL-04-14-A, Judgement (AC), 28 May 2008, para. 139 [CDF Appeal
Judgement]; AFRC Appeal Judgement, para. 295.

47 Sierra Leone acceded to the Geneva Conventions of 12 August 1949 on 10 June 1965 and to Additional
Protocol I on 21 October 1986. The Sierra Leone Act No 26 of 1959 entitled “An Ordinance to enable effect to be
given to certain International Conventions done at Geneva on the 12" day of August, 1949 and for purposes connected
therewith” is the only related legislation. However, this legislation predates Sierra Leone’s accession to the
Conventions and Additional Protocol II.
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international humanitarian law must be a “serious” violation.

71.  The Chamber is satisfied that all of the crimes charged in the Indictment qualify as
serious violations of international humanitarian law. Crimes against humanity and violations
of Common Article 3 to the Geneva Conventions and of Article 4(2) of Additional Protocol II
(“war crimes”) have all been held to be serious violations of international humanitarian law

1."*® The crimes listed under

during a period prior to the temporal jurisdiction of this Tribuna
Article 4 of the Statute, “other serious violations of international humanitarian law”, are

serious violations of customary international humanitarian law by definition.

72. Further, the Chamber is of the view that for the actual violation to be serious, it must
constitute a breach of a rule protecting important values, and the breach must involve grave
consequences for the victim.'* The Chamber, therefore, will make the determination as to the

seriousness of the alleged violations in light of its findings of fact and law.

3. Law on the Crimes Charged

3.1. Introduction

73.  The Indictment charges the Accused with eight counts of crimes against humanity,
eight counts of war crimes and two counts of other serious violations of international
humanitarian law. Proof of these crimes requires proof of both the underlying specific offence
and the general requirements for the category of crimes of which the underlying offence forms

a part.

%8 Regarding Crimes against Humanity, see Tadic Trial Judgement, paras 622-623 (referring therein to Tadic
Appeal Decision on Jurisdiction, para. 141); regarding Crimes under Common Article 3 to the Geneva
Conventions, see Prosecutor v. Blaskic, IT-95-14-T, Judgement (TC), 3 March 2000, para. 176 [Blaskic Trial
Judgement]. The ICTR Trial Chambers have made it clear that violations of Article 4(2) of Additional Protocol II
are, by their very nature, violations of fundamental humanitarian guarantees and are thus serious: Akayesu Trial
Judgement, para. 616; Semanza Trial Judgement, paras 370-371; Prosecutor v. Kayishema and Ruzindana, ICTR-95-1-
T, Judgement (TC), 21 May 1999, para. 184 [Kayishema and Ruzindana Trial Judgement]; Prosecutor v. Rutaganda,
ICTR-96-3-T, Judgement and Sentence (TC), 6 December 1999, para. 106 [Rutaganda Trial Judgement].

' Tadic Appeal Decision on Jurisdiction, para. 94. The ICTY Appeals Chamber held: “Thus, for instance, the
fact of a combatant simply appropriating a loaf of bread in an occupied village would not amount to a ‘serious
violation of international humanitarian law’ although it may be regarded as falling foul of the basic principle laid
down in Article 46, paragraph 1, of the Hague Regulations (and the corresponding rule of customary international
law) whereby ‘private property must be respected’ by any army occupying an enemy territory”.
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3.2. General Requirements

4. Consistent with our decision in the CDF Trial Judgement, the Chamber notes that the
term “Accused” that is used in the enumeration of the general requirements for each category
of crimes or any of the specific crimes under the Statute was chosen for purposes of
convenience and should be understood in a broad sense." The general requirements and the
elements of the specific offences, including the appropriate mental elements therein, apply
mutatis mutandis to the direct perpetrator of the crime as well as all those whose criminal

responsibility may fall under Article 6(1) and (3) of the Statute.

3.2.1. Article 2: Crimes against Humanity

75.  Article 2 of the Statute, entitled “Crimes against humanity”, provides as follows:

The Special Court shall have the power to prosecute persons who committed the
following crimes as part of a widespread or systematic attack against any civilian

population:
a. Murder;
b. Extermination;
c.  Enslavement;
d. Deportation;
e. Imprisonment;
f.  Torture;
g. Rape, sexual slavery, enforced prostitution, forced pregnancy and any other

form of sexual violence;
h. Persecution on political, racial, ethnic or religious grounds;
i.  Other inhumane acts.

76.  Based on established jurisprudence, we have held that the general requirements which

must be proved to show the commission of a crime against humanity are as follows:

(i) There must be an attack;

(ii) The attack must be widespread or systematic;

(iii) The attack must be directed against any civilian population;
(iv) The acts of the Accused must be part of the attack; and

(v)  The Accused knew or had reason to know that his or her acts constitute part
of a widespread or systematic attack directed against any civilian population.

3.2.1.1. Attack

5% CDF Trial Judgement, para. 109.
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11. Consistent with our decision in the CDF Trial Judgement, the Chamber adopts the
definition of attack as meaning a “campaign, operation or course of conduct”.”! In the context
of a crime against humanity, an attack is not limited to the use of armed force, but also
encompasses any mistreatment of the civilian population.'” An attack can precede, outlast, or
continue during an armed conflict and thus it may, but need not be part of an armed
conflict."”” In the Chamber’s opinion, the distinction between an attack and an armed conflict
reflects the position in customary international law that crimes against humanity may be

committed in peace time and independent of an armed conflict.”™*

3.2.1.2. Widespread or systematic

78. It is now settled law that the requirement that the attack must be either widespread or
systematic is disjunctive and not cumulative.'” The term “widespread” refers to the large-scale
nature of the attack and the number of victims, while the term “systematic” refers to the
organised nature of the acts of violence and the improbability of their random occurrence.”®
The Chamber adopts the view that “[platterns of crimes - that is the non-accidental repetition
of similar criminal conduct on a regular basis - are a common expression of such systematic

1

occurrence” " and further concurs with the ICTY Appeals Chamber in the Kunarac et al. case

that:

[Tlhe assessment of what constitutes a ‘widespread’ or ‘systematic’ attack is

51 CDF Trial Judgement, para. 111, citing Prosecutor v. Brima, Kanu and Kamara, SCSL-04-16-T, Decision on
Defence Motions for Judgement of Acquittal Pursuant to Rule 98 (TC), 31 March 2006, para. 42 [AFRC Rule 98
Decision]; Prosecutor v. Naletilic and Martinovic, IT98-34.T, Judgement (TC), 31 March 2003, para. 233 [Naletilic and
Martinovic Trial Judgement]; Akayesu Trial Judgement, para. 581.

152 Prosecutor v. Kunarac, Kovac and Vukovic, IT-96-23 & 23/1-A, Judgement (AC), 12 June 2002, para. 86 [Kunarac
et al. Appeal Judgement]; Prosecutor v. Limaj, Bala and Musliu, IT-03-66-T, Judgement (TC), 30 November 2005,
para. 182 [Limaj et al. Trial Judgement]; Prosecutor v. Vasiljevic, IT-98-32-T, Judgement (TC), 29 November 2002,
paras 29 [Vasiljevic Trial Judgement].

15 Kunarac et al. Appeal Judgement, para. 86; Limaj et al. Trial Judgement, para. 182; Vasiljevic Trial Judgement,
para. 30; Naletilic and Martinovic Trial Judgement, para. 233.

5% CDF Trial Judgement, para. 111, citing Tadic Appeal Judgement, para. 251; Tadic Appeal Decision on
Jurisdiction, para. 141; Kunarac et al. Appeal Judgement, para. 86.

55 Limaj et al. Trial Judgement, para. 183; Kunarac et al. Appeal Judgement, para. 97; Prosecutor v. Kordic and
Cerkez, 1T-95-14/2-A, Judgement (AC), 17 December 2004, para. 93 [Kordic and Cerkez Appeal Judgement]. The
Chamber notes that, according to the ICTY Appeals Chamber, once it is convinced that either requirement is
met, a Chamber is not obliged to consider whether the alternative qualifier is also satisfied: Kunarac et al. Appeal
Judgement, para. 93.

156 CDF Trial Judgement, para. 112. See also Kunarac et al. Appeal Judgement, para. 94; Prosecutor v. Blaskic, IT-95-
14-A, Judgement (AC), 29 July 2004, para. 101 [Blaskic Appeal Judgement]; Limaj et al. Trial Judgement, para. 183.
7 CDF Trial Judgement, para. 112; Kunarac et al. Appeal Judgement, para. 94; Prosecutor v. Kunarac, Kovac and
Vukovic, IT-96-23 & 23/1-T, Judgement (TC), 22 February 2001, para. 429 [Kunarac et al. Trial Judgement].
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essentially a relative exercise in that it depends upon the civilian population which,
allegedly, was being attacked. A Trial Chamber must therefore ‘first identify the
population which is the object of the attack and, in light of the means, methods,
resources and result of the attack upon the population, ascertain whether the attack
was indeed widespread or systematic’. The consequences of the attack upon the
targeted population, the number of victims, the nature of the acts, the possible
participation of officials or authorities or any identifiable patterns of crimes, could
be taken into account to determine whether the attack satisfies either or both
requirements of a ‘widespread’ or ‘systematic’ attack vis-a-vis this civilian

population.'®

79.  The existence of a policy or plan, or that the crimes were supported by a policy or plan
to carry them out, may be evidentially relevant to establish the widespread or systematic nature
of the attack and that it was directed against a civilian population, but it is not a separate legal
requirement of crimes against humanity.”” Furthermore, the Chamber is of the view that
customary international law does not presuppose a discriminatory or persecutory intent for all

. . . 1
crimes against humanity.'®

3.2.1.3. Directed against any civilian population
80.  The attack must be directed against any civilian population. This means that the
civilian population must “be the primary rather than an incidental target of the attack.”'®" For
this proposition, we again rely on the interpretation of the ICTY Appeals Chamber in

Kunarac et al. that:

[Tlhe expression ‘directed against’ is an expression which ‘specifies that in the
context of a crime against humanity the civilian population is the primary object of
the attack’. In order to determine whether the attack may be said to have been so
directed, the Trial Chamber will consider, inter alia, the means and method used in
the course of the attack, the status of the victims, their number, the discriminatory
nature of the attack, the nature of the crimes committed in its course, the resistance
to the assailants at the time and the extent to which the attacking force may be said

158 Kunarac et al. Appeal Judgement, para. 95 [original footnotes omitted].

1% Kunarac et al. Appeal Judgement, para. 98, which also holds that: “neither the attack nor the acts of the accused
needs to be supported by any form of ‘policy’ or ‘plan’ [...] It may be useful in establishing that the attack was
directed against a civilian population and that it was widespread or systematic (especially the latter) to show that
there was in fact a policy or plan, but it may be possible to prove these things by reference to other matters.”

10 Tadic Appeal Judgement, para. 292. See also Prosecutor v. Akayesu, ICTR-96-4-A, Judgement (AC), 1 June 2001,
para. 465 [Akayesu Appeal Judgement]: “[i]n the case at bench, the Tribunal was conferred jurisdiction over crimes
against humanity (as they are known in customary international law), but solely ‘when committed as part of a
widespread or systematic attack against any civilian population’ on certain discriminatory grounds; the crime in
question is the one that falls within such a scope. Indeed, this narrows the scope of the jurisdiction, which
introduces no additional element in the legal ingredients of the crime as these are known in customary
international law.”

161 CDF Trial Judgement, para. 114; Kunarac et al. Appeal Judgement, para. 92.
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to have complied or attempted to comply with the precautionary requirements of
the laws of war. To the extent that the alleged crimes against humanity were
committed in the course of an armed conflict, the laws of war provide a benchmark

against which the Chamber may assess the nature of the attack and the legality of

the acts committed in its midst.'®

81.  The Chamber also adopts the view of the ICTY Appeals Chamber in the Blaskic case
that there is an absolute prohibition against targeting civilians in customary international

law.'®®

82.  The Chamber is satisfied that customary international law, determined by reference to
the laws of armed conflict, has established that the civilian population includes all of those
persons who are not members of the armed forces or otherwise recognised as combatants.'** A
person who is hors de combat does not prima facie fall within this definition.'® However, the
Chamber concurs with the ICTY Appeals Chamber in the Martic case that where a person hors
de combat is the victim of an act which objectively forms part of a broader attack directed
against a civilian population, this act may amount to a crime against humanity.'"® Thus,
persons hors de combat may form part of the civilian population for the purpose of crimes
against humanity, provided that the remaining general requirements of Article 2 are satisfied in

respect of the particular incident.

83. In order for a population to be considered “civilian”, it must be predominantly civilian
in nature; the presence of certain non-civilians in their midst does not change the character of
the population.'®” In determining whether the presence of soldiers within a civilian population
deprives it of its civilian character, the Chamber must examine, among other factors, the
number of soldiers as well as their status.'® The presence of members of resistance armed

groups or former combatants who have laid down their arms, within a civilian population, does

162 Kunarac et al. Appeal Judgement, para. 91, adopted in CDF Trial Judgement, para. 114 [original footnotes
omitted].

19 Blaskic Appeal Judgement, para. 109.

164 Blaskic Appeal Judgement, paras 110-113.

165 Prosecutor v. Martic, IT-95-11-A, Judgement (AC), 8 October 2008, para. 302 [Martic Appeal Judgement].

166 Martic Appeal Judgement, paras 308-309 and 313.

17 CDF Appeal Judgement, para. 259; Prosecutor v. Galic, IT-98-29-A, Judgement (AC), 30 November 2006, para.
144 [Galic Appeal Judgement]; Kordic and Cerkez Appeal Judgement, para. 50; Blaskic Appeal Judgement, para.
113.

19 Blaskic Appeal Judgement, para. 115; Limaj et al. Trial Judgement, para. 186.
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not alter its civilian nature.

84.  The Chamber recognises that Article 2 of the Statute extends to “any” civilian
population including, if a State takes part in the attack, that State’s own population'”™ and that
there is no requirement that the victims are linked to any particular side.'”" The existence of an
attack upon one side’s civilian population would not justify or cancel out that side’s attack

upon the other’s civilian population.'”

85.  The Chamber considers that “the use of the word ‘population’ does not mean that the
entire population of the geographical entity in which the attack is taking place must have been
subjected to that attack.”'” However, the targeting of a select group of civilians - for instance,
the targeted killing of a number of political opponents - cannot satisfy the requirements of
Article 2."™ It would be sufficient to show that enough individuals were targeted in the course
of the attack, or that they were targeted in such a way as to satisfy the Chamber that the attack
was in fact directed against a civilian “population”, rather than against a limited and randomly

selected number of individuals.'”

86.  The Appeals Chamber has confirmed that perceived “collaborators” are accorded
civilian status under international law.'™ The Chamber is of the opinion that persons accused

of “collaborating” with the government or armed forces would only become legitimate military

19 Blaskic Appeal Judgement, para. 113, which states, at footnote 220, that “Common Article 3 of the Geneva
Conventions provides that ‘Persons taking no active part in the hostilities, including members of armed forces
who have laid down their arms and those placed hors de combat by sickness, wounds, detention, or any other cause,
shall in all circumstances be treated humanely, without any adverse distinction founded on race, colour, religion
or faith, sex, birth or wealth, or any other similar criteria.” That these persons are protected in armed conflicts
reflects a principle of customary international law.”

1 Kunarac et al. Trial Judgement, para. 423; Tadic Trial Judgement, para. 635.

' Limaj et al. Trial Judgement, para. 186; Kunarac et al. Trial Judgement, para. 423; Vasiljevic Trial Judgement,
para. 33.

72 Kunarac et al. Appeal Judgement, para. 87: “[..] when establishing whether there was an attack upon a
particular civilian population, it is not relevant that the other side also committed atrocities against its opponent’s
civilian population. The existence of an attack from one side against the other side’s civilian population would
neither justify the attack by that other side against the civilian population of its opponent nor displace the
conclusion that the other side’s forces were in fact targeting a civilian population as such. Each attack against the
other’s civilian population would be equally illegitimate and crimes committed as part of this attack could, all
other conditions being met, amount to crimes against humanity.” [original footnotes omitted]. See also Manrtic
Appeal Judgement, para. 111.

1 Kunarac et al. Appeal Judgement, para. 90; Blaskic Appeal Judgement, para. 105.

1" Limaj et al. Trial Judgement, para. 187.

' Kunarac et al. Appeal Judgement, para. 90.

176 CDF Appeal Judgement, para. 260.
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targets if they were taking direct part in the hostilities. Indirectly supporting or failing to resist
an attacking force is insufficient to constitute such participation. In addition, even if such
civilians could be considered to have taken a direct part in hostilities, they would only qualify
as legitimate military targets during the period of their direct participation.'” If there is any
doubt as to whether an individual is a civilian he should be presumed to be a civilian and
cannot be attacked merely because he appears dubious.'™ When it comes to establishing
civilian status for the purposes of a criminal prosecution, however, it is the Prosecution which

bears the onus of doing so.'”

87.  The armed law enforcement agencies of a State are generally mandated only to protect
and maintain the internal order of the State. Thus, as a general presumption and in the
execution of their typical law enforcement duties, such forces are considered to be civilians for
the purposes of international humanitarian law.'® This same presumption will not exist for
military police or gendarmerie that operate under the control of the military." The Chamber
notes that, in accordance with the provisions of the Constitution of 19912 and The Police Act'*’
of 1964, the Sierra Leone Police operates under the control of the Minister of Internal Affairs,

a civilian authority.

88.  The Chamber is of the opinion that the status of police officers in a time of armed

conflict must be determined on a case-by-case basis in light of an analysis of the particular

77 Juan Carlos Abella v. Argentina, Case 11.137, Report N° 55/97, Inter-Am. C.H.R., OEA/Ser.L/V/11.95 Doc. 7
rev. at 271 (1997), paras 176-178, 189 and 328 [Tablada Case].

178 Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims
of International Armed Conflicts, 8 June 1977, 1125 U.N.T.S. 609 (entered into force 7 December 1978), Article
50(1) [Additional Protocol IJ; Jean-Marie Henckaerts and Louise Doswald-Beck, eds., Customary International
Humanitarian Law, Volume 1: Rules (Cambridge: Cambridge University Press: 2005), pp. 23-24 [Henckaerts and
Doswald-Beck, Customary International Humanitarian Law, Volume .

17 Blaskic Appeal Judgement, para. 111.

180 Yyes Sandoz, Christophe Swinarski and Bruno Zimmerman, eds., Commentary on the Additional Protocols of 8
June 1977 to the Geneva Conventions of 12 August 1949 (Geneva: ICRC/Martinus Nijhoff Publishers, 1987),
Additional Protocol I, Art. 43(3), paras 1682-1683 and Art. 59(3), paras 2277-2281 [I[CRC Commentary on
Additional Protocols].

181 See, inter alia, Prosecutor v. Oric, IT-03-68-T, Judgement (TC), 30 June 2006, paras 187-188 and 215-221 [Oric
Trial Judgement]; Akayesu Trial Judgement, paras 68-69; Prosecutor v. Bagilishema, ICTR-95-1A-T, Judgement (TC),
7 June 2001, paras 177 and 181-182 [Bagilishema Trial Judgement]; Blaskic Trial Judgement, paras 453-456.

182 The Constitution of Sierra Leone, 1991 (Act No. 6 of 1991) [Sierra Leone Constitution).

18 An Act to Consolidate and Amend the Law Relating to the Organisation, Discipline, Powers and Duties of the Police
Force, 4 June 1964, s. 2 [The Police Act].
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facts.'™ A civilian police force, for instance, may be incorporated into the armed forces, which
will cause the police to be classified as combatants instead of civilians. This incorporation may

occur de lege, by way of a formal Act, or de facto.

3.2.1.4. The acts of the Accused must be part of the attack

89.  The requirement that the acts of the Accused must be part of the attack is satisfied by
the “commission of an act which, by its nature or consequences, is objectively part of the
attack.”'™ This is established if the alleged crimes were related to the attack on a civilian
population, but need not have been committed in the midst of that attack.’®® A crime which is
committed before or after the main attack or away from it could still, if sufficiently connected,
be part of that attack. However, it must not be an isolated act. “A crime would be regarded as
an ‘isolated act’ when it is so far removed from that attack that, having considered the context
and circumstances in which it was committed, it cannot reasonably be said to have been part of

the attack.”"®” Only the attack, not the individual acts, must be widespread or systematic.'®®

3.2.1.5. Mens rea (knowledge)

90.  The last general requirement for establishing a crime against humanity is the knowledge
that there is an attack on the civilian population and that the acts of the Accused are part
thereof.' The Prosecution must show that the Accused either knew or had reason to know
that his acts comprised part of the attack. Evidence of knowledge depends on the facts of a
particular case and thus the manner in which this legal element may be proved may therefore
vary from case to case.'”® The Accused needs to understand the overall context in which his acts
took place,”" but need not know the details of the attack or share the purpose or goal behind

the attack.” The motives for the Accused’s participation in the attack are irrelevant."” It is also

18 CDF Trial Judgement, para. 137, upheld by CDF Appeal Judgement, para. 261.

185 Kunarac et al. Appeal Judgement, para. 99.

18 Kunarac et al. Appeal Judgement, para. 100; Limaj et al. Trial Judgement, para. 189.

187 Kunarac et al. Appeal Judgement, para. 100. See also Tadic Appeal Judgement, para. 271; Limaj et al. Trial
Judgement, para. 189.

18 Kordic and Cerkez Appeal Judgement, para. 94, referring to Kunarac et al. Appeal Judgement, para. 96 and
Blaskic Appeal Judgement, para. 101.

189 See Kunarac et al. Appeal Judgement, para. 102 referring to Kunarac et al. Trial Judgement, para. 434.

190 Blaskic Appeal Judgement, para. 126.

Y1 Limaj et al. Judgement, para. 190; Prosecutor v. Kordic and Cerkez, 1T-95-14/2°T, Judgement (TC), para. 185
[Kordic and Cerkez Trial Judgement].

Y2 Kunarac et al. Appeal Judgement, paras 102-103.
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irrelevant whether the Accused intended his acts to be directed against the targeted population
or merely against his victim, as it is the attack, and not the acts of the Accused, which must be

directed against the targeted population.'®*

3.2.2. Article 3: War Crimes

91.  Article 3 of the Statute provides as follows:

The Special Court shall have the power to prosecute persons who committed or
ordered the commission of serious violations of Article 3 common to the Geneva
Conventions of 12 August 1949 for the Protection of War Victims, and of
Additional Protocol II thereto of 8 June 1977. These violations shall include:

a. Violence to life, health and physical or mental well-being of persons, in
particular murder as well as cruel treatment such as torture, mutilation or
any form of corporal punishment;

Collective punishments;

Taking of hostages;

Acts of terrorism;

Outrages upon personal dignity, in particular humiliating and degrading

treatment, rape, enforced prostitution and any form of indecent assault;

Pillage;

g. The passing of sentences and the carrying out of executions without
previous judgement pronounced by a regularly constituted court, affording
all the judicial guarantees which are recognized as indispensable by civilized
peoples;

h. Threats to commit any of the foregoing acts.

o a0 o

-

92. The Appeals Chamber noted that “Article 3, sub-paragraphs (a) to (f), and (h) of the
Special Court Statute are taken directly from Article 4(2) of Protocol II, while Article 3(g)
mirrors Article 3(1)(d) of Common Article 3" and are almost verbatim with Article 4 of the
ICTR Statute.'”® This Chamber observes that all of the violations in sub-paragraphs (a), (c), and
(e) are found under both Additional Protocol II and Common Article 3, while the violations

under sub-paragraphs (b), (d), (f) and (h) are only found under Additional Protocol II.

193 Kunarac et al. Appeal Judgement, para. 103. The ICTY Appeals Chamber considered that “[a]t most, evidence
that [acts were committed] for purely personal reasons could be indicative of a rebuttable assumption that he was
not aware that his acts were part of that attack.” See also Tadic Appeal Judgement, paras 248 and 252.

19 Kunarac et al. Appeal Judgement, para. 103.

195 CDF Appeal Decision on Nature of Armed Conflict, para. 24. See also CDF Appeal Decision on Child
Recruitment, para. 28: “[tlhe Special Court Statute, just like the ICTR Statute before it, draws on Part Il of
Additional Protocol II entitled ‘Humane Treatment’ and its fundamental guarantees, as well as Common Article 3
to the Geneva Conventions in specifying the crimes falling within its jurisdiction.” [original footnote omitted]

19 CDF Appeal Nature of the Armed Conflict, para. 20. A difference between the two is that, while Article 4 of
the ICTR Statute states that “[t]hese violations shall include, but shall not be limited to”, Article 3 of the Statute
of the Special Court merely states that “[t]hese violations shall include”.
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93.  The Chamber acknowledges that the general requirements which must be proved to

show the commission of war crimes pursuant to Article 3 of the Statute are as follows:

(i) An armed conflict existed at the time of the alleged violation of Common

Article 3 or Additional Protocol II;
(ii) There existed a nexus between the alleged violation and the armed conflict;

(iii) The victim was a person not taking direct part in the hostilities at the time of
the alleged violation; and

(iv) The Accused knew or had reason to know that the person was not taking a
direct part in the hostilities at the time of the act or omission.

3.2.2.1. The Existence of an Armed Conflict

94.  The Chamber concludes that the application of Article 3 of the Statute requires that
the alleged acts of the Accused be committed in the course of an armed conflict, and “it is

immaterial whether the conflict is internal or international in nature.”"’

95. Relying on the ICTY Appeals Chamber in the Tadic case, the Chamber rules that under
Common Article 3, “an armed conflict exists whenever there is a resort to armed force between
States or protracted armed violence between governmental authorities and organised armed
groups or between such groups within a State.”'”® Therefore, the criteria for establishing the
existence of an armed conflict are the intensity of the conflict and the organisation of the
parties.” These criteria are used “solely for the purpose, as a minimum, of distinguishing an
armed conflict from banditry, unorganised and shortlived insurrections, or terrorist activities,

which are not subject to international humanitarian law”.*”

96. Guided by our reasoning in the CDF Trial Judgement, the Chamber observes that
Additional Protocol II contains a stricter threshold for the establishment of an armed conflict

than Common Article 3.°°" Article 1 of the Protocol provides in relevant parts:

1. This Protocol, which develops and supplements Article 3 common to the
Geneva Conventions of 12 August 1949 without modifying its existing conditions
of application, shall apply to all armed conflicts... which take place in the territory of

7 CDF Trial Judgement, para. 123.
19 CDF Trial Judgement, para. 124, citing Tadic Appeal Decision on Jurisdiction, para. 70.
99 Limaj et al. Trial Judgement, paras 84, 89; Tadic Trial Judgement, para. 562.

2% Limaj et al. Trial Judgement, paras 84, 89 citing Tadic Trial Judgement, para. 562 [emphasis added].
2L CDF Trial Judgement, para. 126.
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a High Contracting Party between its armed forces and dissident armed forces or
other organised armed groups which, under responsible command, exercise such
control over a part of its territory as to enable them to carry out sustained and
concerted military operations and to implement this Protocol.

2. This Protocol shall not apply to situations of internal disturbances and
tensions, such as riots, isolated and sporadic acts of violence and other acts of a
similar nature, as not being armed conflicts.

97. This Chamber is therefore satisfied that where the Prosecution has alleged an offence
that exists only under Additional Protocol II, then the following conditions must be met in

order to establish the element of armed conflict:

(i) An armed conflict took place in the territory of Sierra Leone between its
armed forces and dissident armed forces or other organised armed groups;
and

The dissident armed forces or other organised groups:

(ii) Were under responsible command;

(iii) Were able to exercise such control over a part of their territory as to enable
them to carry out sustained and concerted military operations; and

(iv) Were able to implement Additional Protocol I1.”*

98.  The applicable test for determining the existence of an armed conflict has already been
discussed in paragraph 95 in the context of Common Article 3. The Chamber notes, therefore,
that any armed conflict satisfying the higher threshold of the Additional Protocol II test would
automatically satisfy the threshold under Common Article 3. The term “armed forces” is to be
defined broadly.”® The armed forces or groups must be under responsible command which
implies a degree of organisation to enable them “to plan and carry out concerted military
operations, and to impose discipline in the name of a de facto authority.””** They must also be
able to control a part of the territory of the country enabling them “to carry out sustained and

concerted military operations and to apply Additional Protocol 11.”*”

99.  The Chamber is of the opinion that international humanitarian law applies from the

202 Akayesu Trial Judgement, para. 623. See also Musema Trial Judgement, para. 254; Rutaganda Trial Judgement,

para. 95.

205 Akayesu Trial Judgement, para. 625.
204 Akayesu Trial Judgement, para. 626.
25 Akayesu Trial Judgement, para. 626.
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beginning of such armed conflicts and extends beyond the cessation of hostilities until a
general conclusion of peace is reached, or, in the case of internal conflicts, a peaceful
settlement is achieved.”®® “Until that moment, international humanitarian law continues to
apply in the whole territory of the warring States or, in the case of internal conflicts, the whole

territory under the control of a party, whether or not actual combat takes place there.”*”

3.2.2.2. Nexus

100. The Chamber reiterates its position that “what distinguishes a war crime from a purely
domestic crime is that a war crime is shaped by or dependant upon the environment - the
armed conflict - in which it is committed”.*®® As to the precise nature of the nexus between the
alleged violation and the armed conflict, the Chamber, consistent with the decisions of the
Appeals Chambers of the ICTY and of the ICTR, rules that the nexus requirement is fulfilled
if the alleged violation was closely related to the armed conflict.”” Where the violation alleged
has not occurred at a time and place in which fighting was actually taking place, the ICTY
Appeals Chamber has held that “it would be sufficient [...] that the alleged crimes were closely
related to hostilities occurring in other parts of the territories controlled by the parties to the
conflict.”*"® The crime “need not have been planned or supported by some form of policy” and
the armed conflict “need not have been causal to the commission of the crime, but the
existence of an armed conflict must, at a minimum, have played a substantial part in the

perpetrator’s ability to commit it, his decision to commit it, the manner in which it was

2% The term “hostilities” is not synonymous with the term “armed conflict.” An armed conflict may continue to
exist after the hostilities in an area have ceased. (Prosecutor v. Halilovic, IT-01-48-T, Judgement (TC), 16 November
2005, para. 32 and footnoted references [Halilovic Trial Judgement]).

27 Tadic Appeal Decision on Jurisdiction, para. 70. See also Kunarac et al. Appeal Judgement, para. 64:
“[flurthermore, the Appeals Chamber considers that the Prosecutor did not have to prove that there was an armed
conflict in each and every square inch of the general area. The state of armed conflict is not limited to the areas of
actual military combat but exists across the entire territory under the control of the warring parties.”

28 CDF Trial Judgement, para. 129, quoting Kunarac et al. Appeal Judgement, para. 58.

29 Prosecutor v. Rutaganda, ICTR-96-3-A, Judgement (AC), 26 May 2003, paras 569-570 [Rutaganda Appeal
Judgement], and Kunarac et al. Appeal Judgement, paras 58-59. In paragraph 25 of the CDF Appeal Decision on
Nature of Armed Conflict, the Appeals Chamber stated that: “[i]n respect of Article 3, therefore, the Court need
only be satisfied that an armed conflict existed and that the alleged violations were related to the armed conflict.”
In the view of the Chamber, the requirement that the alleged violations were closely related to the armed conflict
reflects the jurisprudence of the Ad Hoc Tribunals: see Kunarac et al. Appeal Judgement, paras 55 and 57-59; Tadic
Appeal Decision on Jurisdiction, paras 67 and 70. In addition, in the view of the Chamber, the stricter
requirement better characterizes the distinguishing features of a war crime.

2% Kunarac et al. Appeal Judgement, para. 57. Also cited in Halilovic Trial Judgement, para. 29.
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committed or the purpose for which it was committed.”*'" The nexus requirement is satisfied
where the Accused acted in furtherance of or under the guise of the armed conflict.”'* “The
expression ‘under the guise of the armed conflict’ does not mean simply ‘at the same time as an

armed conflict’ and/or ‘in any circumstances created in part by the armed conflict.””*"’

101.  The Chamber subscribes to the jurisprudence of the Ad Hoc Tribunals that the factors
to be considered in determining whether or not the act in question was sufficiently related to
the armed conflict include, inter alia: “the fact that the [Accused] is a combatant; the fact that
the victim is a non-combatant; the fact that the victim is a member of the opposing party; the
fact that the act may be said to serve the ultimate goal of a military campaign; and the fact that
the crime is committed as part of or in the context of the [Accused’s] official duties”.”™* It is also
the law that “the determination of a close relationship between particular offences and an

armed conflict will usually require consideration of several factors, not just one.”*”

3.2.2.3. Protected Persons

102. The Chamber acknowledges that Common Article 3 applies to “[plersons taking no
active part in the hostilities, including members of armed forces who have laid down their arms
and those placed hors de combat by sickness, wounds, detention, or any other cause” while
Additional Protocol II applies to “all persons who do not take a direct part or who have ceased
to take part in hostilities”. We hold that these phrases are so similar that they should,
therefore, be treated as synonymous and be categorised as “all persons not taking direct part in

the hostilities at the time of the alleged violation”.”'® Similarly, collaborators or police officers

2 Kunarac et al. Appeal Judgement, para. 58. Also cited in Halilovic Trial Judgement, para. 29.

22 Kynarac et al. Appeal Judgement, para. 58; Rutaganda Appeal Judgement, para. 570.

28 Rutaganda Appeal Judgement, para. 570.

M Kunarac et al. Appeal Judgement, para. 59. The nexus does not imply the requirement that the perpetrator be
related or linked to one of the parties to the conflict: Akayesu Appeal Judgement, paras 443-444.

255 Rutaganda Appeal Judgement, para. 570. See also Kunarac et al. Appeal Judgement, para. 59.

216 CDF Trial Judgement, para. 131, citing Common Article 3(1) of the Geneva Conventions of 1949. See Akayesu
Trial Judgement, para. 629: “Common Article 3 is for the protection of ‘persons taking no active part in the
hostilities’ (Common Article 3(1)), and Article 4 of Additional Protocol Il is for the protection of, ‘all persons who
do not take a direct part or who have ceased to take part in hostilities’. These phrases are so similar that, for the
Chamber's purposes, they may be treated as synonymous.” See also Article 4(1) of Additional Protocol II: “[a]ll
persons who do not take a direct part or who have ceased to take part in hostilities” and also Article 4(2) of
Additional Protocol II: “the following acts against the persons referred to in paragraph 1 are and shall remain
prohibited at any time and in any place whatsoever.” See also Semanza Trial Judgement, para. 365 and footnoted
references: “[iln essence, both Common Article 3 and Additional Protocol II protect persons not taking an active
part in the hostilities.”
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are protected persons for so long as they do not directly participate in hostilities."”

103. The Chamber further recalls that the test applied by the ICTY Trial Chamber in the
Tadic case was whether, at the time of the alleged offence, the alleged victim of the offence was
directly taking part in “those hostilities in the context of which the alleged offences are said to
have been committed.”*'® Adopting the position taken by the ICTY Trial Chamber in the Tadic
Trial Judgement, this Chamber holds that it does not serve any useful purpose to embark upon
an exhaustive definition of the categories of persons who may be said not to be taking a direct

part in hostilities.

104. The Chamber observes that Article 13(3) of Additional Protocol II provides that
civilians are immune from attack for as long as they do not take a direct part in hostilities.”"”
The question of whether civilians have participated directly in hostilities has to be decided on
the specific facts of each case and there must be a sufficient causal relationship between the act
of participation and its immediate consequences.””® The Chamber takes the view that the direct

participation should be understood to mean “acts which by their nature or purpose, are

intended to cause actual harm to the enemy personnel and material.”**'

105. The Chamber recognises that the status of the victim as a person not taking direct part
in the hostilities is an element of the war crime.*”** This implies that the Prosecution must show
that the mens rea of the Accused encompassed the fact that the victim was a person not taking

direct part in the hostilities.””

217 See also discussion supra para. 88, concerning collaborators and police officers as civilians for the purpose of
crimes against humanity.

218 Tydic Trial Judgement, para. 615, referring to persons protected by Common Article 3.

219 Additional Protocol 11, Art. 13(3). See also Tablada Case, paras 177-178, 189, 328.

220 JCRC Commentary on Additional Protocols, Additional Protocol 11, Art. 13(3), para. 4787.

221 Third Report on the Human Rights Situation in Colombia, Inter-American Commission on Human Rights,
OEA/Ser.L/V/11.102 Doc. 9 rev. 1, 26 February 1999, para. 53. See also ICRC Commentary on Additional
Protocols, Additional Protocol I, Art. 43(2), para. 1679: “Direct participation in hostilities implies a direct causal
relationship between the activity engaged in and the harm done to the enemy at the time and place where the
activity takes place.”

222 See Prosecutor v. Naletilic and Martinovic, IT-98-34-A, Judgement (AC), 3 May 2006, para. 116: “[t]he fact that
something is a jurisdictional prerequisite does not mean that it does not at the same time constitute an element of
a crime.” [Naletilic and Martinovic Appeal Judgement].

8 Halilovic Trial Judgement, para. 36, concerning murder pursuant to Common Article 3. “In this respect, the
Trial Chamber notes that the knowledge of the status of the victims is one aspect of the mens rea that needs to be
proven for the conviction on any Article 3 charge based on Common Article 3.” (Halilovic Trial Judgement, fn 83).
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3.2.3. Article 4: Other Serious Violations of International Humanitarian Law

106.  Article 4 of the Statute states in relevant part as follows:

The Special Court shall have the power to prosecute persons who committed the
following serious violations of international humanitarian law: [...]

a. [...]

b.  Intentionally directing attacks against personnel, installations, material,
units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long as
they are entitled to the protection given to civilians or civilian objects under
the international law of armed conflict;

c. Conscripting or enlisting children under the age of 15 years into armed

forces or groups or using them to participate actively in hostilities.

107. The Chamber reiterates its position that the general requirements which must be
proved to establish the commission of an other serious violation of international humanitarian

law are as follows:

(i)  An armed conflict existed at the time of the alleged offence; and
(ii) There existed a nexus between the alleged offence and the armed conflict.”**

108. These two elements have already been discussed in detail above in relation to the

general requirements under Article 3 of the Statute.

109. The Indictment charges the Accused with crimes under Article 4(c) of the Statute
(Enlistment of Child Soldiers). Recognising that the prohibition against enlistment of child
soldiers has its foundation in Article 4(3)(c) of Additional Protocol 11, the Chamber holds that
the definition of armed conflict under Additional Protocol II should be applied as outlined
above.”” Although the offence of attacking peacekeeping personnel or objects is not prohibited
under either Common Article 3 or Additional Protocol II, the Chamber will apply the higher
threshold that is applicable under Additional Protocol II.

224 CDF Trial Judgement, para. 138.

25 Article 4(3)(c) of Additional Protocol 11 provides that “children who have not attained the age of fifteen years
shall neither be recruited in the armed forces or groups nor allowed to take part in hostilities.” While Article 4 of
the Statute uses slightly different terminology, the Chamber is satisfied that this is the origin of the prohibition.
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3.3. Specific Offences

3.3.1. Acts of Terrorism (Count 1)

110.  The Indictment charges the Accused under Count 1 with acts of terrorism as a serious
violation of Common Article 3 and of Additional Protocol Il pursuant to Article 3(d) of the
Statute. This Count relates to the Accused’s alleged responsibility for the crimes set forth in
paragraphs 45 through 82 and charged in Counts 3 through 14, “as part of a campaign to

terrorise the civilian population of the Republic of Sierra Leone.”**

111.  The prohibition against acts of terrorism in Article 3(d) of the Statute is taken from
Article 4(2)(d) of Additional Protocol II which prohibits acts of terrorism as a violation of the
“fundamental guarantees” of humane treatment under the Additional Protocol.”" Article 13(2)

) 228

of Additional Protocol II is a narrower derivative of Article 4(2)(d).” Relying on the reasoning

in the CDF Appeal Judgement, this Chamber considers that the intention of the parties was to

interpret Count 1 as being a charge under Article 13(2) of Additional Protocol I1.**

112.  The Chamber adopts with the ICTY Appeals Chamber in Galic which ruled that the
prohibition of terror against the civilian population was a part of customary international law

0

from at least the time it was included in those treaties™® and that the offence gave rise to

individual criminal responsibility pursuant to customary international law.?"!

113.  In the Chamber’s view, the specific elements of crime of acts of terrorism can be

described as follows:

(i) Acts or threats of violence;

(ii)) The Accused wilfully made the civilian population or individual civilians not
taking direct part in hostilities the objects of those acts or threats of violence;
and

226 Indictment, para. 44.

22T This prohibition was, in turn, based on Article 33 of Geneva Convention IV which prohibited “all measures of
intimidation or of terrorism” of or against protected persons.

28 CDF Appeal Judgement, paras 346-348. This same offence is also prohibited in Article 51(2) of Additional
Protocol 1.

22 CDF Appeal Judgement, para. 349.

20 Galic Appeal Judgement, paras 87-90.

B! Galic Appeal Judgement, paras 93-98. Justice Schomburg dissented on this finding and concluded that there is
no basis to find that this act was penalised beyond any doubt under customary international criminal law at the
relevant time, see para. 2 of the Separate and Partially Dissenting Opinion of Judge Schomburg.
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(iii) The acts or threats of violence were carried out with the specific intent of

spreading terror among the civilian population.*”

114. The first element describes the actus reus of the offence. The offence includes not only
acts or threats of violence committed against protected persons, but also “acts directed against
installations which would cause victims terror as a side-effect.””” The Chamber is of the
opinion that the rationale is clearly that of protecting persons from being subjected to acts of

terrorism by whatever means.

115.  Acts of terrorism may be “established by acts or threats of violence independent of
whether such acts or threats of violence satisfy the elements of any other criminal offence.”***
The Appeals Chamber clarified that acts of burning are capable of spreading terror even
though they do not satisfy the elements of pillage.””” Conduct that is adequately pleaded in the

Indictment will be considered under this offence, even if such conduct does not satisfy the

elements of any other crimes charged in the Indictment.”*

116. The Chamber recalls that the ICTY Appeals Chamber in Galic held:

The acts or threats of violence constitutive of the crime of terror shall not however
be limited to direct attacks against civilians or threats thereof but may include
indiscriminate or disproportionate attacks or threats thereof. The nature of the
acts or threats of violence directed against the civilian population can vary; the
primary concern [...] is that those acts or threats of violence be committed with the

specific intent to spread terror among the civilian population.?”’

117. The Appeals Chamber has stated that while “actual terrorisation of the civilian
population is not an element of the crime, the acts or threats of violence must be such that
they are at the very least capable of spreading terror” which is to “be judged on a case-by-case

basis within the particular context involved.””® Terror is to be understood as the causing of

B2 CDF Appeal Judgement, para. 350.

23 JCRC Commentary on Additional Protocols, Additional Protocol II, Art. 4(2)(c), para. 4538, endorsed by the
Appeals Chamber in CDF Appeal Judgement, para. 351.

B4 CDF Appeal Judgement, paras 352 and 359.

55 CDF Appeal Judgement, para. 359.

26 CDF Appeal Judgement, paras 362-364.

BT Galic Appeal Judgement, para. 102 [original footnotes omitted]. This position was endorsed by the Appeals
Chamber in CDF Appeal Judgement, para. 351.

28 CDF Appeal Judgement, para. 352. See also Galic Appeal Judgement, paras 103-104 and Galic Trial Judgement,
para. 134 in which the majority of the ICTY Chambers held that actual terrorisation of the civilian population is
not a required element of the offence based on the rejection of attempts in the travaux préparatoires to Additional
Protocol I to replace the intent to terrorise with actual terror.
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extreme fear.”” The Chamber is of the view that the Prosecution is not required to prove that
the act or threat caused death or serious injury to body or health within the civilian

population.**

118. The Chamber notes that the second element requires that the Accused “wilfully” made
the civilians the object of an act or threat of violence. The Appeals Chamber has held that this
“requires the Prosecution to prove that an accused acted consciously and with intent or
recklessness in making the civilian population or individual civilians the object of an act or

threat of violence. Negligence, on the other hand, is not enough.”**!

119. The third element of the offence of acts of terrorism is the specific intent to spread
terror amongst the civilian population. The Chamber emphasises that the Prosecution must
prove not only that the perpetrators of the acts or threats of violence “accepted the likelihood
that terror would result from their illegal acts or threats”, but also that this was the result

specifically intended.**

120. The Chamber acknowledges that civilian populations are usually frightened by war and
that legitimate military actions may have a consequence of terrorising civilian populations. This

offence is not concerned with these types of terror: it is meant to criminalise acts or threats that

are specifically undertaken for the purpose of spreading terror in the protected population.”*

121.  The specific intent to spread terror need not be the only purpose behind the act or

threat. The ICTY Appeals Chamber clarified in Galic that:

[Tlhe purpose of the unlawful acts or threats to commit such unlawful acts need
not be the only purpose of the acts or threats of violence. The fact that other
purposes may have coexisted simultaneously with the purpose of spreading terror
among the civilian population would not disprove this charge, provided that the
intent to spread terror among the civilian population was principal among the
aims. Such intent can be inferred from the circumstances of the acts or threats,

29 CDF Appeal Judgement, para. 352.

0 This additional requirement was included by the ICTY Trial Chamber in the D. Milosevic case (Prosecutor v.
Dragomir Milosevic, IT-98-29/1-T, Judgement (TC), 12 December 2007, paras 876 and 880 [D. Milosevic Trial
Judgement]). This Chamber has considered the relevant portions of the CDF Appeal Judgement and the Galic
Appeal Judgement and is satisfied that this is not a required element of the offence. See CDF Appeal Judgement,
paras 350-352; Galic Appeal Judgement, paras 102.

1 CDF Appeal Judgement, para. 355.

M2 CDF Appeal Judgement, para. 356, citing Prosecutor v. Galic, IT-98-29-T, Judgement (TC), 5 December 2003,
para. 136 [Galic Trial Judgement]. See also Galic Appeal Judgement, para. 104.

3 See Galic Appeal Judgement, para. 103.
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that is from their nature, manner, timing and duration.***

3.3.2. Collective Punishments (Count 2)

122.  The Indictment under Count 2 charges the Accused with the offence of collective
punishments as a serious violation of Common Article 3 and of Additional Protocol II
pursuant to Article 3(b) of the Statute. This Count relates to the Accused’s alleged
responsibility for the crimes set forth in paragraphs 45 through 82 and charged in Counts 3
through 14 committed in order “to punish the civilian population for allegedly supporting the
elected government of President Ahmed Tejan Kabbah and factions aligned with that

government, or for failing to provide sufficient support to the AFRC/RUE.”**

123. The Chamber recalls that the prohibition against collective punishments in Article 3(b)
of the Statute is derived from Article 4(2)(b) of Additional Protocol II, which is in turn based

on the first paragraph of Article 33 of the Fourth Geneva Convention.

124.  The Appeals Chamber has held that:

The prohibition of collective punishments embodies an elementary principle of
humanity that penal liability is personal in nature. Restrictive interpretations of
collective punishments must be avoided because the prohibition of this crime is
one of the fundamental guarantees of humane treatment. The prohibition on
collective punishments must be understood in its broadest sense so as to include
not only penalties imposed during normal judicial processes, such as sentences
rendered after due process of law, but also any other kind of sanction such as a
fine, confinement or a loss of property or rights.**

125. The Chamber observes that the prohibition on collective punishments has been
included in conventions on international humanitarian law since 1899**7 and was relied on by

the ICTY Trial Chamber in Martic to find that the prohibition on reprisals is also part of

¥ Galic Appeal Judgement, para. 104. This was endorsed by the Appeals Chamber in the CDF Appeal Judgement,
para. 357.

™ Indictment, para. 44.

26 CDF Appeal Judgement, para. 222 [original footnotes omitted].

M7 See Article 50 of the Convention (II) with Respect to the Laws and Customs of War on Land and its annex:
Regulations concerning the Laws and Customs of War on Land. The Hague, 29 July 1899 [The Hague
Regulations, 1899]; Convention (IV) respecting the Laws and Customs of War on Land and its annex:
Regulations concerning the Laws and Customs of War on Land, The Hague, 18 October 1907, Art. 50 [The
Hague Regulations, 1907]; Article 33 of Geneva Convention IV; Article 87 of Geneva Convention III; Article
75(2)(d) of Additional Protocol I; and Article 4(2)(b) of Additional Protocol II. See also Article 75(4)(b) of
Additional Protocol I and Article 6(2)(b) of Additional Protocol II which provide that no one shall be convicted of
an offence except on the basis of individual penal responsibility.
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customary international law.”*® In light of the above, the Chamber is of the opinion that
collective punishments are prohibited at customary international law and entail individual

criminal responsibility.**

126. The Appeals Chamber has clarified that the correct definition of collective

punishments is:

(i)  The indiscriminate punishment imposed collectively on persons for omissions
or acts for which some or none of them may or may not have been
responsible; and

(i) The Accused specifically intended to punish collectively.”°

127. The Appeals Chamber has emphasised that the mens rea element of collective
punishments, that is the specific intent to punish collectively, is the critical difference between
the crime of collective punishments and the targeting of protected persons or objects. Victims
of war crimes or crimes against humanity may be targeted because of who they are perceived to be,

but victims of collective punishments are targeted because of something they are perceived to have

done.”!

128. Conduct that is adequately pleaded in the Indictment will be considered under this
offence, even if such conduct does not satisfy the elements of any other crimes charged in the

Indictment.”

3.3.3. Extermination (Count 3)

129. The Indictment charges the Accused under Count 3 with extermination as a crime
against humanity. This Count, like Counts 4 and 5 described below, relates to the Accused’s
alleged responsibility for the unlawful killings by the AFRC/RUF resulting in the death of

civilians in locations in Bo District, Kenema District, Kono District, Kailahun District,

M8 Prosecutor v. Martic, IT-95-11-R61, Decision (TC), 8 March 1996. The Chamber found that the argument that
the prohibition of reprisals against civilians in non-international armed conflicts is part of customary international
law is “strengthened by the inclusion of the prohibition of ‘collective punishments’ in paragraph 2(b) of Article 4
of [Additional] Protocol IL.”

™ For further support for the status of the offence of collective punishments at customary international law, see
supporting references in CDF Trial Judgement, fn 222.

20 CDF Appeal Judgement, para. 224.

B CDF Appeal Judgement, para. 223.

52 CDF Appeal Judgement, paras 362-364.
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Koinadugu District, Bombali District, Freetown and the Western Area and Port Loko District

between about May 1997 and April 1999.%}

130. The Chamber recognises that the crime of extermination as a crime against humanity is
prohibited at customary international law and entails individual criminal responsibility.””* The
crime of extermination shares the same core elements of murder as a crime against humanity
but has the additional requirement that the killings occur on a large or massive scale.””” The
Accused’s participation may be remote or indirect and the killing may be accomplished
through any means, including by inflicting conditions of life calculated to bring about the

destruction of part of a population.”*

131.  In the Chamber’s view, the specific elements of the offence of extermination are as

follows:

(i)  The acts or omissions of the Accused directly or indirectly led to the death of
persons on a massive scale;

(i) The Accused intended to either kill on a massive scale or to cause serious
bodily harm in the reasonable knowledge that it would likely result in death
on a massive scale.

132.  The actus reus of the offence of extermination consists of acts or omissions, which
directly or indirectly lead to the death of a large number of persons.””” The requirement of a
large or mass number of killings does not suggest a numerical minimum or threshold.”® The
Chamber agrees that the requirement of massiveness has to be determined “on a case-by-case

2

analysis of all relevant factors””’ and can be established “on an accumulation of separate and

3 Indictment, paras 45-53.

24 Prosecutor v. Krstic, IT-98-33-T, Judgement (TC), 2 August 2001, para. 492, [Krstic Trial Judgement]. See also:
Prosecutor v. Ntakirutimana and Ntakirutimana, ICTR-96-10-A and ICTR-96-17-A, Judgement (AC), 13 December
2004, para. 518 [Ntakirutimana Appeal Judgement].

55 Ntakirutimana Appeal Judgement, para. 542; Prosecutor v. Brdjanin, IT-99-36-T, Judgement (TC), 1 September
2004, para. 388 [Brdjanin Trial Judgement].

26 Brdjanin Trial Judgement, para. 389; Krstic Trial Judgement, para. 498; Kayishema and Ruzindana Trial
Judgement, paras 146-147.

57 Prosecutor v. Blagojevic and Jokic, IT-02-60-T, Judgement (TC), 17 January 2005, para. 573 [Blagojevic and Jokic
Trial Judgement].

28 Prosecutor v. Brdjanin, 1T-99-36-A, Judgement (AC), 3 April 2007, para. 471 [Brdjanin Appeal Judgement];
Prosecutor v. Stakic, 1T-97-24-A, Judgement (AC), 22 March 2006, para. 260, [Stakic Appeal Judgement];
Ntakirutimana Appeal Judgement, para. 516 and supporting footnotes.

29 Prosecutor v. Stakic, IT-97-24-T, Judgement (TC) 31 July 2003, para. 640 [Stakic Trial Judgement].
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unrelated incidents, meaning on an aggregated basis.”*®® Further, the Prosecution need only
establish that mass killings occurred; a precise description or the name of the victims is not an

element of the crime.?!

133. In the crime of extermination, there is no requirement to establish that there was “[a]
vast scheme of collective murder” or knowledge of such a scheme.?®* The Prosecution need not

prove that the Accused had the authority or the capacity to be instrumental in the killings of a

large number of people.’®’

134.  The Chamber adopts the definition of the mens rea required for the crime of

extermination of the ICTR and ICTY Appeals Chambers:

The mens rea required for extermination is that the accused intended, by his acts
or omissions, either killing on a large scale, or the subjection of a widespread
number of people, or the systematic subjection of a number of people, to
conditions of living that would lead to their deaths.

135. There is no requirement that the Accused intended to destroy a particular group of

264 65

individuals®®* or that he intended to kill a certain number of victims.

3.3.4. Murder (Counts 4 and 16)

136. The Indictment charges the Accused under Counts 4 and 16 with murder as a crime
against humanity. The Indictment also charges the Accused in Counts 5 and 17 with murder as
a serious violation of Common Article 3 and of Additional Protocol II pursuant to Article 3(a)
of the Statute. Counts 4 and 5 relate to the Accused’s alleged responsibility for unlawful
killings as outlined above under Count 3. Counts 16 and 17, in contrast, relate to the
Accused’s alleged responsibility for unlawful killings of UNAMSIL peacekeepers in Bombali
District, Tonkolili District and Port Loko District between about 15 April 2000 and 15
September 2000.%° While Counts 4 and 5 and Counts 16 and 17, respectively, reference the

same underlying facts, the law applicable to murder as a crime against humanity and as a

20 Brdjanin Trial Judgement, para. 391; Prosecutor v. Martic, IT-95-11-T, Judgement (TC), 12 June 2007, para. 63
[Martic Trial Judgement].

261 Ntakirutimana Appeal Judgement, paras 518 and 521.

262 Stakic Appeal Judgement, para. 258; Blagojevic and Jokic Trial Judgement, para. 576.

263 Ntakirutimana Appeal Judgement, paras 538-539.

264 Stakic Trial Judgement, para. 639; Vasiljevic Trial Judgement, para. 227; Krstic Trial Judgement, para. 500.

265 Stakic Appeal Judgement, paras 260-261.
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serious violation of Common Article 3 and Additional Protocol II will be dealt with separately.

137.  The Chamber observes that the crime of murder as a crime against humanity is a well-
recognised and defined crime under customary international law that entails individual

criminal responsibility.2’

138. In addition to the general (chapeau) requirements of establishing a crime against

humanity, the specific elements of the offence of murder as a crime against humanity are:

(i)  The death of one or more persons;

(ii) The death of the person(s) was caused by an act or omission of the Accused;
and

(iii) The Accused intended to either kill or to cause serious bodily harm in the
reasonable knowledge that it would likely result in death.”®

139. The Chamber takes the view that to establish the actus reus of murder, the Prosecution
must establish beyond reasonable doubt that the Accused substantially contributed to the
death of a person.’® Murder may be proven beyond reasonable doubt without requiring proof
that the dead body of that person has been recovered. “[T]he fact of a victim’s death can be
inferred circumstantially from all of the evidence presented to the Trial Chamber.”*™ In
addition, the Prosecution must prove that the victim or victims died as a result of acts or

omissions of the Accused.*™

140. Consistent with established jurisprudence, the Chamber reiterates that the mens rea of
murder can be established by either the intention to kill or the intention to cause serious

bodily harm in the reasonable knowledge that it would likely result in death. This mens rea may

266 Indictment, para. 83 and RUF Oral Rule 98 Decision, Transcript of 25 October 2006, p. 45.

267 The crime of murder is criminalised in every domestic system and it has been prosecuted as a crime against
humanity on numerous occasions before the Ad Hoc Tribunals with general agreement as to the elements: see, for
example, Kordic and Cerkezx Appeal Judgement, para. 113; Vasiljevic Trial Judgement, para. 205; Kistic Trial
Judgement, para. 485; Blaskic Trial Judgement, para. 217; Rutaganda Trial Judgement, para. 80; Akayesu Trial
Judgement, para. 589.

268 CDF Trial Judgement, para. 143; Kordic and Cerkez Trial Judgement, para. 236. See also Prosecutor v Kvocka, Kos,
Radic and Zigic, IT-98-30/1-A, Judgement (AC), 28 February 2005, para. 261 [Kvocka et al. Appeal Judgement].

2 Oric Trial Judgement, para. 347; Brdjanin Trial Judgement, para. 382; Celebici Trial Judgement, para. 424.

20 Prosecutor v. Krnojelac, 1T-97-25-T, Judgement (TC), 15 March 2002, para. 326 [Krmojelac Trial Judgement];
Kvocka et al. Appeal Judgement, para. 260. See also Tadic Trial Judgement, para. 240.

7' Kyocka et al. Appeal Judgement, para. 260, citing Krojelac Trial Judgement, paras 326-327; Tadic Trial
Judgement, para. 240.
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be satisfied by recklessness, but not by proof of negligence or gross negligence.”’* Proof of

premeditation is not required.””

3.3.5. Violence to Life, Health and Physical or Mental Well-Being of Persons, in Particular
Murder (Counts 5 and 17)

141. The Chamber notes that the Indictment charges the Accused under Counts 5 and 17
with “violence to life, health and physical or mental well-being of persons, in particular
murder”, as a serious violation of Article 3 Common to the Geneva Conventions and of
Additional Protocol II pursuant to Article 3(a) of the Statute. The Chamber has analysed this
offence as murder, as the category of ‘violence to life and person’ does not exist as an

independent offence in customary international law.*"*

142. The Chamber takes the view that the elements of the offence of murder as a serious
violation of Common Article 3 and Additional Protocol II are the same as for murder as a

5

crime against humanity,”” except for the general elements outlined above for crimes of this

type. The constitutive elements are as follows:

(i)  The death of one or more persons;

(ii) The death of the person(s) was caused by an act or omission of the Accused;
and

(iii) The Accused intended to either kill or to cause serious bodily harm in the

22 Bydjanin Trial Judgement, para. 386; Stakic Trial Judgement, para. 587; Celebici Trial Judgement, paras 437-439.
This finding was made in the context of murder as a war crime in the Celebici and Stakic Trial Judgements and
then was extended to murder as a crime against humanity in the Brdjanin Trial Judgement on the basis that the
constitutive elements of both crimes are the same. See also Prosecutor v. Kupreskic, Kupreskic, Kupreskic, Josipovic and
Santic, IT-95-16-T, Judgement (TC), 14 January 2000, para. 561 [Kupreskic et al. Trial Judgement].

B Oric Trial Judgement, para. 348; Brdjanin Trial Judgement, para. 386; Kordic and Cerkez Trial Judgement, para.
235.

7 Vasiljevic Trial Judgement, para. 195: “Both ‘life’ and the ‘person’ are protected in various ways by international
humanitarian law. Some infringements upon each of these protected interests are regarded as criminal under
customary international law. It is so, for instance, of murder, cruel treatment, and torture. But not every violation
of those protected interests has been criminalised, and those that have, as with the three offences just mentioned,
have usually been given a definition so that both the individual who commits the act and the court called upon to
judge his conduct are able to determine the nature and consequences of his acts [...]” See also para. 203: “In the
absence of any clear indication in the practice of states as to what the definition of the offence of ‘violence to life
and person’ identified in the Statute may be under customary law, the Trial Chamber is not satisfied that such an
offence giving rise to individual criminal responsibility exists under that body of law.” [original footnote omitted].
55 Bydjanin Trial Judgement, para. 380; Vasiljevic Trial Judgement, para. 205; Krnojelac Trial Judgement, para. 323:
“li]t is clear from the jurisprudence of the Tribunal that the elements of the offence of murder are the same under
both Article 3 and Article 5 of the Statute. These elements have been expressed slightly differently, but those slight
variations in expression have not changed the essential elements of the offence.” [original footnote omitted].
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reasonable knowledge that it would likely result in death.?™

3.3.6. Rape (Count 6)
143.  The Indictment charges the Accused in Count 6 with rape as a crime against humanity
under Article 2 of the Statute. This Count relates to the Accused’s alleged responsibility for the
rapes of women and girls in Kono District, Koinadugu District, Bombali District, Kailahun
District, Freetown and the Western Area and Port Loko District in different time periods

relevant to the Indictment.””

144.  This Chamber opines that the offence of rape has long been prohibited as a war crime
in international humanitarian law.”™ It is also prohibited as a crime against humanity in the
Allied Control Council Law No. 10*” and in the Statutes of the ICTY,*”® the ICTR*®" and the
ICC.”™ The status of rape as an offence under customary international law entailing individual
criminal responsibility has been reaffirmed before the Ad Hoc tribunals.”®’ Indeed, the ICTY
Trial Chamber in Kunarac declared that “[r]ape is one of the worst sufferings a human being

. . 2
can inflict upon another.””

145.  Thus, the Chamber has held that the constitutive elements of rape are as follows:

(i) The Accused invaded the body of a person by conduct resulting in
penetration, however slight, of any part of the body of the victim or of the
Accused with a sexual organ, or of the anal or genital opening of the victim

276 CDF Trial Judgement, para. 146; Kvocka et al. Appeal Judgement, para. 261; Celebici Appeal Judgement, para.
423.

2T Indictment, paras 54-60.

218 The Lieber Code of 1863 listed rape as a serious war crime that merited the death penalty in Articles 44 and
47. (Instructions for the Government of the United States in the Field by Order of the Secretary of War, Washington, D.C.,
General Orders No. 100, 24 April 1863 [Lieber Code]). Rape was implicitly prohibited in Article 46 of the 1907
Hague Convention (IV) which provided for the protection of family honour and rights. Rape is also explicitly
prohibited in Article 27 of Geneva Convention IV, Article 76(1) of Additional Protocol I and Article 4(2)(e) of
Additional Protocol II.

7 Punishment of Persons Guilty of War Crimes, Crimes Against Peace and Against Humanity, Allied Control
Council Law No. 10, 20 December 1945, Official Gazette of the Control Council for Germany, No. 3, 31 January
1946, Art. 11.1(c) [Control Council Law No. 10].

2 Article 5(g) of the ICTY Statute.

31 Article 3(g) of the ICTR Statute.

82 Rome Statute of the International Criminal Court, 2187 UN.T.S. 90 (entered into force July 1, 2002), Art.
7(1)(g) [ICC Statute].

83 Kuocka et al. Appeal Judgement, para. 395; Furundzija Trial Judgement, paras 165-169; Celebici Trial Judgement,
paras 476-477. See also: UN SC Res. 1820 (2008), 19 June 2008, para. 4: “rape and other forms of sexual violence
can constitute a war crime, a crime against humanity, or a constitutive act with respect to genocide/...]”

4 Kunarac et al. Trial Judgement, para. 655.
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with any object or any other part of the body;

(ii) The invasion was committed by force, or by threat of force or coercion, such
as that caused by fear of violence, duress, detention, psychological oppression
or abuse of power against such person or another person or by taking

advantage of a coercive environment, or the invasion was committed against a

. .. . 285
person incapable of giving genuine consent;

(iii) The Accused intended to effect the sexual penetration or acted in the
reasonable knowledge that this was likely to occur; and

(iv) The Accused knew or had reason to know that the victim did not consent.*®

146. The first element of the actus reus defines the type of invasion that is required to
constitute the offence of rape and covers two types of penetration, however slight. The first part
of the provision refers to the penetration of any part of the body of either the victim or the
Accused with a sexual organ. The “any part of the body” in this part includes genital, anal or
oral penetration.”” The second part of the provision refers to the penetration of the genital or
anal opening of the victim with any object or any other part of the body. This part is meant to
cover penetration with something other than a sexual organ which could include either other

288

body parts or any other object.”™ This definition of invasion is broad enough to be gender

neutral as both men and women can be victims of rape.”*

147. The second element of the actus reus of rape refers to the circumstances which would
render the sexual act in the first element criminal. The essence of this element is that it
describes those circumstances in which the person could not be said to have voluntarily and
genuinely consented to the act.” The use or threat of force provides clear evidence of non-
consent, but it is not required.””! The ICTY Appeals Chamber has emphasised that the
circumstances “that prevail in most cases charged as either war crimes or crimes against

humanity will be almost universally coercive. That is to say, true consent will not be

5 International Criminal Court, Elements of Crimes, U.N. Doc. PCNICC/2000/1/Add.2 (2000), Art. 7(1)(g)
and Art. 8(2)(b)(xxii) [[CC Elements of Crimes].

286 RUF Oral Rule 98 Decision, Transcript of 25 October 2006, pp. 21-22.

BT Furundzija Trial Judgement, paras 183-185. Para. 184: “[Florced oral sex can be just as humiliating and
traumatic for a victim as vaginal or anal penetration.”

8 Furundzija Trial Judgement, para. 185.

2 ICC Elements of Crimes, fn 50.

20 Kunarac et al. Appeal Judgement, para. 129; Kunarac et al. Trial Judgement, paras 457-459.

21 Kunarac et al. Appeal Judgement, para. 129.
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possible.

148. The last part of this element refers to those situations where, even in the absence of
force or coercion, a person cannot be said to genuinely have consented to the act. A person
may not, for instance, be capable of genuinely consenting if he or she is too young, under the

influence of some substance, or suffering from an illness or disability.””’

149. The Chamber observes that the very specific circumstances of an armed conflict where
rapes on a large scale are alleged to have occurred, coupled with the social stigma which is
borne by victims of rape in certain societies, render the restrictive test set out in the elements of
the crime difficult to satisfy. Circumstantial evidence may therefore be used to demonstrate the

actus reus of rape.*””*

150.  The mens rea requirements for the offence of rape are that the invasion was intentional

and that it was done in the knowledge that the victim was not consenting.

151.  The Chamber draws attention to the principles regarding inferences that cannot be

drawn from evidence adduced in cases of sexual assault that are set out in Rule 96 of the Rules.

3.3.7. Sexual Slavery and any other Form of Sexual Violence (Count 7)

152.  The Indictment in Count 7 charges the Accused with sexual slavery and any other form
of sexual violence as a crime against humanity under Article 2 of the Statute. This Count
relates to the Accused’s alleged responsibility for the abduction and use as sexual slaves of
women and girls in Kono District, Koinadugu District, Bombali District, Kailahun District,
Freetown and the Western Area and Port Loko District. The Accused are also alleged to be
responsible for the subjection of women and girls to other forms of sexual violence in
Koinadugu District, Bombali District, Freetown and the Western Area and Port Loko District.
All of the allegations are said to have occurred in different time periods relevant to the

Indictment.””

22 Kunarac et al. Appeal Judgement, para. 130.

93 See, for example, ICC Elements of Crimes, fn 51.

2% See Prosecutor v. Muhimana, ICTR-95-1B-A, Judgement (AC), 21 May 2007, para. 49 [Muhimana Appeal
Judgement]; Prosecutor v. Gacumbitsi, ICTR-01-64-A, Judgement (AC), 7 July 2006, para. 115 [Gacumbitsi Appeal
Judgement].

5 Indictment, paras 54-60.
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153.  As the Chamber has held that Count 7 of the Indictment is bad for duplicity and that
the appropriate remedy is to proceed on the basis that the offence of sexual slavery is properly
charged within Count 7 and to strike out the charge of “any other form of sexual violence, the

Chamber will here consider only the elements of the offence of “sexual slavery”.”*

154.  The specific offence of sexual slavery was included for the first time as a war crime and
a crime against humanity in the ICC Statute.”” The offence is characterised as a crime against
humanity under Article 2(g) of the Statute and the Indictments before the Special Court were

the first to specifically indict persons with the crime of sexual slavery.

155. By this assertion, the Chamber does not suggest that the offence is entirely new. It is
the Chamber’s view that sexual slavery is a particularised form of slavery or enslavement and
acts which could be classified as sexual slavery have been prosecuted as enslavement in the past.
In the Kunarac case, for instance, the Accused were convicted of the offences of enslavement,
rape and outrages on personal dignity for having detained women for months and subjected
them to rape and other sexual acts.””® In that case, the ICTY Appeals Chamber emphasised
that “it finds that enslavement, even if based on sexual exploitation, is a distinct offence from

that of rape.”*”

156. The Chamber opines that the prohibition of the more particular offences such as sexual
slavery and sexual violence criminalises actions that were already criminal. The Chamber
considers that the specific offences are designed to draw attention to serious crimes that have
been historically overlooked and to recognise the particular nature of sexual violence that has
been used, often with impunity, as a tactic of war to humiliate, dominate and instil fear in

victims, their families and communities during armed conflict.”®

26 Infra paras 457-458.

27 Article 7(1)(g) identifies sexual slavery as a crime against humanity and Article 8(2)(b)(xxii) identifies sexual
slavery as a grave breach of the Geneva Conventions.

28 Kunarac et al. Trial Judgement, paras 746-782.

29 Kunarac et al. Appeal Judgement, para. 186.

3% UN SC Res. 1820 (2008), 19 June 2008; Final report submitted by Ms. Gay J. McDougall, Special Rapporteur,
Contemporary Forms of Slavery: Systematic rape, sexual slavery and slavery-like practices during armed conflict, Economic
and Social Council, Commission on Human Rights, Sub-Commission on the Promotion and Protection of
Minorities, E/CN.4/Sub.2/1998/13, 22 June 1998, paras 7-19; Update to Final report submitted by Ms. Gay ]J.
McDougall, Special Rapporteur, Contemporary Forms of Slavery: Systematic rape, sexual slavery and slavery-like practices
during armed conflict, Economic and Social Council, Commission on Human Rights, Sub-Commission on the
Promotion and Protection of Human Rights, E/CN.4/Sub.2,/2000/21, 6 June 2000, para. 20 [Update to Final
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157.  As discussed in more detail below, this Chamber takes the view that the offence of
enslavement is prohibited at customary international law and entails individual criminal
responsibility.”” The Chamber is satisfied that this would equally apply to the offence of sexual
slavery which is “an international crime and a violation of jus cogens norms in the exact same

302
manner as slavery.”

158. Consistent with the Rule 98 Decision, the Chamber has held that the relevant

constitutive elements of sexual slavery are:

(i) The Accused exercised any or all the powers attaching to the right of
ownership over one or more persons, such as by purchasing, selling, lending
or bartering such a person or persons, or by imposing on them a similar
deprivation of liberty;

(ii) The Accused caused such person or persons to engage in one or more acts of a
sexual nature; and

(iii) The Accused intended to exercise the act of sexual slavery or acted in the

reasonable knowledge that this was likely to occur.’®

159.  This Chamber considers that the actus reus of the offence of sexual slavery is made up of
two elements: first, that the Accused exercised any or all of the powers attaching to the right of
ownership over a person or persons ' (the slavery element) and second, that the enslavement

involved sexual acts (the sexual element).

160. In determining whether or not the enslavement element of the actus reus has been
established, the Chamber notes that the list of actions that reflect the exercise of a power of
ownership that is included in the element is not exhaustive. The Chamber adopts the following
indicia of enslavement identified by the ICTY in Kunarac et al.: “control of someone’s
movement, control of physical environment, psychological control, measures taken to prevent

or deter escape, force, threat of force or coercion, duration, assertion of exclusivity, subjection

Report of Special Rapporteur]; Report of the United Nations High Commissioner for Human Rights, Systematic
rape, sexual slavery and slaverylike practices during armed conflicts, General Assembly, Human Rights Council, Sub-
Commission on the Promotion and Protection of Human Rights, A/HRC/Sub.1/58/23, 11 July 2006, paras 5-
11.

1 Kunarac et al. Trial Judgement, paras 519-537 and 539; Krnojelac Trial Judgement, para. 355. See also Kunarac et
al. Appeal Judgement, para. 124.

302 Update to Final Report of Special Rapporteur, para. 51.

%% RUF Oral Rule 98 Decision, Transcript of 25 October 2006, p. 22.

3% Kunarac et al. Trial Judgement, para. 540. See also AFRC Appeal Judgement, para. 102.
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to cruel treatment and abuse, control of sexuality and forced labour.”*”

161. The Chamber also notes that the expression “similar deprivation of liberty” may cover
situations in which the victims may not have been physically confined, but were otherwise

unable to leave as they would have nowhere else to go and feared for their lives.”®

162. To convict an Accused for this offence, the Prosecution must also prove that the
Accused caused the enslaved person to engage in acts of a sexual nature. The acts of sexual
violence are the additional element that, when combined with evidence of slavery, constitutes

sexual slavery.”’

163. The Chamber emphasises that the lack of consent of the victim to the enslavement or
to the sexual acts is not an element to be proved by the Prosecution, although whether or not
there was consent may be relevant from an evidentiary perspective in establishing whether or
not the Accused exercised any of the powers attaching to the right of ownership.”® The
Chamber subscribes to the statement of the ICTY Appeals Chamber that “circumstances which
render it impossible to express consent may be sufficient to presume the absence of consent.”"”

The duration of the enslavement is not an element of the crime, although it may be relevant in

determining the quality of the relationship.’™

3.3.8. Other Inhumane Acts (Counts 8 and 11)

164. The Indictment in Count 8 charges the Accused with “other inhumane acts” as a crime

against humanity under Article 2 of the Statute. This Count relates to the Accused’s alleged

S Kunarac et al. Trial Judgement, para. 543 [original footnotes omitted], cited with approval by the Appeals
Chamber in Kunarac et al. Appeal Judgement, para. 119.

3% Kunarac et al. Trial Judgement, para. 750. This expression was also insisted upon by some delegations to the
Rome Statute Working Group on Elements of Crimes to ensure that the provision did not exclude from
prohibition situations in which sexually abused women were not locked in a particular place but were nevertheless
“deprived of their liberty” because they have no where else to go and fear for their lives, see Eve La Haye in Roy S.
Lee, ed., The International Criminal Court: Elements of Crimes and Rules of Procedure and Evidence (Transnational
Publishers, Ardsley, New York: 2001), pp. 191-192 [Lee, International Criminal Court].

37 Update of Report by Special Rapporteur, paras 47 and 51.

% Kunarac et al. Appeals Judgement, para. 120. See also Update of Report by Special Rapporteur, para. 51:
“Likewise, a person cannot, under any circumstances, consent to be enslaved or subjected to slavery. Thus, it
follows that person accused of slavery cannot raise consent of the victim as a defence.” [original footnotes omitted]
Once the element of enslavement has been proven, then the enslaved person would not be capable of providing
voluntary and genuine consent.

% Kunarac et al. Appeals Judgement, para. 120.

310 Kunarac et al. Appeals Judgement, para. 121.
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responsibility for the women and girls being forced into “marriages” and being forced to
perform a number of conjugal duties under coercion by their “husbands” in Kono District,
Koinadugu District, Bombali District, Kailahun District, Freetown and the Western Area and
Port Loko District in different time periods relevant to the Indictment.’’' Count 11 charges the
Accused with the same offence, but is related instead to the Accused’s alleged responsibility for
acts of violence including beatings and ill-treatment of civilians in Kenema District and the
mutilation of civilians in Kono District, Koinadugu District, Bombali District, Freetown and

the Western Area and Port Loko District between about May 1997 and April 1999.°"

165. The Chamber recalls that the Appeals Chamber ruled that the offence of other
inhumane acts forms part of customary international law.”” The Chamber is of the opinion
that the crime of other inhumane acts is a residual category for serious acts which are not
otherwise enumerated in Article 2 but which nevertheless require proof of the same general

. 31
requirements. 4

166. The Appeals Chamber has emphasised that the crime of other inhumane acts is
designed to be “inclusive in nature, intended to avoid unduly restricting the Statute’s
application to crimes against humanity.’” The Chamber noted that a wide range of criminal or
violent acts, including sexual crimes, have been recognised as other inhumane acts in the
jurisprudence of international tribunals and concluded that the offence of other inhumane acts

cannot be limited to exclude crimes with a sexual or gender component or nature.’™

167.  As a result, this Chamber will consider all acts or omissions alleged to constitute other
inhumane acts in order to determine whether or not they are of such a character as to satisfy

the elements of the crime.

3 Indictment, paras 54-60.

312 Indictment, paras 61-67.

3 AFRC Appeal Judgement, para. 198, citing Stakic Appeal Judgement, para. 315 and Blagojevic and Jokic Trial
Judgement, para. 624.

3% Galic Trial Judgement, para. 152; Vasiljevic Trial Judgement, para. 234; Kmojelac Trial Judgement, para. 130;
Prosecutor v. Kvocka, Kos, Radic, Zigic and Prcac, 1T-98-30/1-T, Judgement (TC), 2 November 2001, para. 206
[Kwvocka et al. Trial Judgement].

15 AFRC Appeal Judgement, para. 183, citing Blagojevic and Jokic Trial Judgement, para. 625 and Akayesu Trial
Judgement, para. 585.

316 AFRC Appeal Judgement, paras 184-186. See also CDF Appeals Judgement, para. 441: “The Appeals Chamber is
of the opinion that acts of sexual violence may constitute ‘other inhumane acts’ [...]”
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168. Consistent with the foregoing, the constitutive elements of the crime of other

inhumane acts are:

(i) The occurrence of an act or omission that inflicts great suffering or serious
injury to body, or to mental or physical health;

(ii)) The act or omission is sufficiently similar in gravity to the acts referred to in

Article 2(a) to Article 2(h) of the Statute;

(iii) The Accused was aware of the factual circumstances that established the
character of the gravity of the act;’'” and

(iv) The Accused, at the time of the act or omission, had the intention to commit
the inhumane act or acted in the knowledge that this would likely occur.’'®

169. The Chamber is satisfied that in order to assess the seriousness of an act or omission,
consideration must be given to all the factual circumstances of the case which may include the
nature of the act or omission, the context in which it occurred, the personal circumstances
including the age, gender and health of the victim, and the physical, mental and moral effects

o 319
of the act or omission on the victim.

170. The Chamber takes the view that the mens rea for the offence of other inhumane acts is
established where the Accused, at the time of the act or omission, intended to inflict great
suffering or serious injury to body, or to mental or physical health of the victim, or where it is
shown that he or she had reasonable knowledge that the act or omission would likely inflict

great suffering or serious injury to body, or to mental or physical health.’®

171.  The Chamber recognises that a third party could suffer serious injury to mental health
by witnessing acts committed against others, particularly against family or friends. The
Chamber is also of the opinion that the Accused may be held liable for causing serious injury
to mental health to a third party who witnesses acts committed against others only where, at
the time of the act, the Accused had the intention to inflict serious injury to mental health on

the third party, or where the Accused had reasonable knowledge that his act would likely cause

317 AFRC Appeal Judgement, para. 198.

318 CDF Trial Judgement, para. 150; Galic Trial Judgement, para. 154; Vasiljevic Trial Judgement, para. 236.

319 AFRC Appeal Judgement, para. 184; Galic Trial Judgement, para. 153; Vasiljevic Trial Judgement, para. 235.

320 Prosecutor v. Norman, Fofana and Kondewa, SCSL-04-14-T, Decision on Motions for Judgment of Acquittal
Pursuant to Rule 98 (TC), 21 October 2005, para. 94 [CDF Rule 98 Decision]; see also Krnojelac Trial Judgement,
para. 132; Vasiljevic Trial Judgement, para. 236; Kayishema and Ruzindana Trial Judgement, para. 153.
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serious injury to mental health on the third party. To this effect, the Chamber endorses the
view of the ICTR Trial Chamber in Kayishema and Rugindana that “if at the time of the act, the
Accused was unaware of the third party bearing witness to his act, then he cannot be held

responsible for the mental suffering of the third party.”**!

172.  In relation to Count 11, the Chamber notes that the Prosecution has pleaded beatings
and ill-treatment in Kenema District, while in other Districts the conduct charged is
mutilation. The Chamber considers that the crime of other inhumane acts may encompass

both types of conduct.

3.3.9. Outrages Upon Personal Dignity (Count 9)

173.  The Indictment charges the Accused in Count 9 with outrages upon personal dignity as
a violation of Common Article 3 and of Additional Protocol II punishable under Article 3 of
the Statute. The Count relates to the Accused’s alleged responsibility for the acts outlined

above in Counts 6 through 8 of the Indictment.

174. The Chamber notes that acts that constitute outrages upon personal dignity are
prohibited under Common Article 3 of the Geneva Conventions and Article 4(2)(e) of
Additional Protocol II. It is well established that the offence of outrages upon personal dignity
exists under customary international law and entails individual criminal responsibility.””* In

this regard, the ICTY Trial Chamber in Furundzija observed:

The general principle of respect for human dignity is the basic underpinning and
indeed the very raison d’étre of international humanitarian law and human rights law;
indeed in modern times it has become of such paramount importance as to
permeate the whole body of international law. This principle is intended to shield
human beings from outrages upon their personal dignity, whether such outrages are
carried out by unlawfully attacking the body or by humiliating and debasing the

honour, the selfrespect or the mental well being of a person.’>’

175. The Chamber considers that the constitutive elements of this offence are as follows:

(i) The Accused humiliated, degraded or otherwise violated the dignity of one or
more persons;

31 Kayishema and Ruzindana Trial Judgement, para. 153.

2L Prosecutor v. Aleksouski, 1T-95-14/1-A, Judgement (AC), 24 March 2000, paras 21-22 [Aleksouski Appeal
Judgement]; Kunarac et al. Trial Judgement, para. 498; Furundzija Trial Judgement, para. 168.

33 Furundzija Trial Judgement, para. 183. See also Aleksouski Appeal Judgement, para. 25.
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(ii) The severity of the humiliation, degradation or other violation was of such
degree as to be generally recognized as an outrage upon personal dignity;’**
and

(iii) The Accused intended the act or omission in the knowledge that the act could
have the effect of humiliating, degrading or otherwise violating the dignity of
the person.

176.  The actus reus of the offence is that there was an act or omission that caused serious
humiliation, degradation or otherwise violated the personal dignity of the victim. The second
element reflects that the determination of whether or not the act is severe enough to constitute
an outrage upon personal dignity must be based on an objective assessment.’”’ It is not

necessary that the act cause “lasting suffering” to the victim.**

177.  The Chamber also recognises that the mens rea of the offence does not require that the
Accused had a specific intent to humiliate or degrade the victims,”” that is, that he perpetrated
the act for that very reason.”” The act or omission must, however, have been done
intentionally and the Accused must have known “that his act or omission could cause serious
humiliation, degradation or otherwise be a serious attack on human dignity.”*” The Chamber
considers that there is no requirement to establish that the Accused knew of the “actual
consequences of the act”,” but only of its possible consequences.” There is no additional

requirement to establish that the Accused had a discriminatory intent or motive.**

3.3.10. Violence to Life, Health and Physical or Mental Well-Being of Persons, in
Particular Mutilation (Count 10)

178. The Indictment charges the Accused under Count 10 with mutilation as a serious

violation of Article 3 Common to the Geneva Conventions and of Additional Protocol II

324 ICC Elements of Crimes, Article 8(2)(c)(ii).

325 Kunarac et al. Appeal Judgement, paras 162-163.

326 Kunarac et al. Trial Judgement, para. 501.

27 Kunarac et al. Trial Judgement, paras 509-511 and 514.

3 Kunarac et al. Trial Judgement, para. 774.

32 Kunarac et al. Appeal Judgement, para. 164 [emphasis in original].

30 Kunarac Trial Judgement, para. 512 [emphasis in original).

31 Kunarac et al. Appeal Judgement, para. 165. See also: Kunarac et al. Trial Judgement, para. 513: “In practice, the
question of knowledge of the nature of the act is unlikely to be of great significance. When the objective threshold
of the offence is met - i.e. the acts or omissions would be generally considered to be seriously humiliating,
degrading or otherwise a serious attack on human dignity - it would be rare that a perpetrator would not also
know that the acts could have that effect.”

332 Aleksouski Appeal Judgement, para. 28.
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pursuant to Article 3(a) of the Statute. This Count relates to the Accused’s alleged
responsibility for the mutilation of civilians in Kono District, Koinadugu District, Bombali
District, Freetown and the Western Area and Port Loko District between about May 1997 and
April 1999.” Under this Count, the Accused are charged with “violence to life, health and
physical or mental well-being of persons, in particular mutilation.” The Chamber has analysed
this offence as mutilation, as the category of “violence to life and person” does not exist as an

independent offence in customary international law.”*

179. The Chamber observes that the Ad Hoc Tribunals have repeatedly held that acts of
mutilation can be prosecuted as falling under the category of inhumane acts as they cause
serious mental or physical suffering or injury and/or constitute a serious attack on human
dignity.”” Further, the ICTR has recognised that mutilation, which can be irreparable, is a
particularly serious form of physical harm.”® Given that mutilation is a particularly egregious
form of prohibited violence, this Chamber is satisfied that the prohibition against mutilation

exists at customary international law and entails individual criminal responsibility.
180. The Chamber considers that the offence contains the following elements:

(i) The Accused subjected one or more persons to mutilation, in particular by
permanently disfiguring the person or persons, or by permanently disabling or
removing an organ or appendage;

(ii) The conduct was neither justified by the medical, dental or hospital treatment
of the person(s) concerned nor carried out in their interests;”' and

(iii) The Accused intended to subject the person or persons to mutilation or acted
in the reasonable knowledge that this was likely to occur.

181.  While Common Article 3 and Article 4(2) of Additional Protocol II do not specifically

provide for an exception for medically justified procedures, the Chamber finds that this

3 Indictment, paras 61-67.

334 See Vasiljevic Trial Judgement, paras 195 and 203, quoted above in the context of murder as a serious violation
of Common Article 3 and Additional Protocol I under Count 2. This approach is consistent with the treatment
of this provision, adopted as Article 8(2)(c)(i) of the ICC Statute, as four separate crimes under the ICC Elements
of Crimes. (ICC Elements of Crimes, pp. 37-39).

335 Kvocka et al. Appeal Judgement, para. 435; Kvocka et al. Trial Judgement, para. 208; Kayishema and Ruzindana
Trial Judgement, para. 586. See also Prosecutor v. Niyitegeka, ICTR-96-14-T, Judgement and Sentence (TC), 16 May
2003, paras 465-467 [Niyitegeka Trial Judgement].

336 Prosecutor v. Kayishema and Ruzindana, ICTR-95-1-A, Judgement (AC), 1 June 2001, para. 361 [Kayishema and
Ruzindana Appeal Judgement].
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exception should be logically inferred. As a result, this second element must be proven in order

to establish that the offence of mutilation has occurred.’®®

182.  Furthermore, the Prosecution is not required to establish that the mutilation seriously

endangers the physical or mental health or integrity of the victim.””’

3.3.11. Conscripting or Enlisting Children under the Age of 15 into Armed Forces or Groups
or Using Them to Participate Actively in Hostilities (Count 12)

183. The Indictment under Count 12 charges the Accused with the offence of conscripting
or enlisting children under the age of 15 years into armed forces or groups, or using them to
participate actively in hostilities as an “other serious violation of international humanitarian
law” pursuant to Article 4(c) of the Statute.”* This Count alleges that the Accused are
responsible for the AFRC/RUF having routinely conscripted, enlisted and/or used boys and
girls under the age of 15 to participate in active hostilities at all times relevant to the

Indictment.**!

184. The Appeals Chamber has held that the offence of recruitment of child soldiers by way
of conscripting or enlisting children under the age of 15 years into an armed force or group
and/or using them to participate actively in hostilities constitutes a crime under customary
international law which entailed individual criminal responsibility prior to the time frame of

the Indictment.**

185.  The Chamber accepts that enlistment means “accepting and enrolling individuals
when they volunteer to join an armed force or group.””* Enlistment requires that the person

voluntarily consented to be part of the armed force or group.’** The Appeals Chamber has

337 See Elements of Crimes under Article 8(2)(c)(i) of the ICC Statute.

38 See also Eve La Haye, “Violations of Common Article 3” in Lee, International Criminal Court, pp. 208-209.

3 This requirement, contained in Article 11(4) of Additional Protocol I, does not form part of the violation
under Common Article 3 and Article 4(2) of Additional Protocol I1. See also Prosecutor v. Brima, Kamara and Kanu,
SCSL-04-16-T, Judgement (TC), 20 June 2007, para. 725 [AFRC Trial Judgement].

3 Indictment, para. 68.

! Indictment para. 68. The RUF Oral Rule 98 Decision found no evidence for the Districts of Bonthe,
Moyamba, Pujehun, Bo and Tonkolili: RUF Oral Rule 98 Decision, Transcript of 25 October 2006, pp. 29-30.

2 CDF Appeal Judgement, para. 139; CDF Appeal Decision on Child Recruitment, para. 53.

CDF Appeal Judgement, para. 140, quoting AFRC Trial Judgement, para. 735. See also Prosecutor v. Thomas
Lubanga Dyilo, ICC-01/04-01/06, Decision on the Confirmation of Charges, 29 January 2007, para. 247 [Lubanga
Confirmation of Charges].

3% CDF Appeal Judgement, para. 140.
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emphasised that enlistment cannot be narrowly defined as a formal process in those cases
where the armed group is not a conventional military organisation and must instead be
understood in the broad sense to include “any conduct accepting the child as a part of the

militia. Such conduct would include making him participate in military operations.”’*

186. The Chamber recalls that conscription means the “compulsory enlistment of persons
into military service.”*® In the context of lawful governments, conscription is generally

41

legitimized through constitutional or legislative powers.”*” However, conscription also

encompasses what is commonly known as “forced recruitment”, wherein individuals are

recruited through illegal means, for instance through the use of force or following abduction.’®

187. The Chamber takes this opportunity to repeat, however, that “the distinction between
voluntary enlistment and conscription is somewhat contrived. Attributing voluntary enlistment
in armed forces or groups to a child under the age of 15 years, particularly in a conflict setting

where human rights abuses are rife, is, in the Chamber’s view, of questionable merit.”**

188. In defining the phrase “using children to participate actively in hostilities”, the
Chamber has expressed its agreement with the following Commentary on the relevant statutory

provision in the ICC Statute which states inter alia:

The words “using” and “participate [actively]” have been adopted in order to cover
both direct participation in combat and also active participation in military
activities linked to combat such as scouting, spying, sabotage and use of children

5 CDF Appeal Judgement, para. 144.

346 Black’s Law Dictionary, 8* Edition, (St. Paul, Minnesota: West, 2004), s.v. “conscription” and “draft”, pp. 323
and 531. See also Concise Oxford English Dictionary, 10th Edition, (New York: Oxford University Press, 2002),
s.v. “conscript”, p. 303.

M7 See, for example, the following legislation: Constitutional Law of the Republic of Angola, s. 152(2) (adopted 25
August 1992); National Constitution of the Argentine Republic (Constitucién Nacional de la Repiiblica Argentina), s. 21
(adopted 22 August 1994); Defence Act 1903 (Act No. 20 of 1903), Art. 59, Australia (as amended by Act No. 26 of
2005); Constitution of 1988 with Reforms through 2005 (Constituicdo de 1988 com reformas até 2005), s. 143, Brazil
(adopted 5 October 1988); Political Constitution of the Republic of Chile of 1980 (Constitucién Politica de la Repiiblica de
Chile de 1980), s. 22 (as amended by Law 20.050 of 2005); The Constitution of the Republic of Hungary (Act XX of
1949), (A Magyar Koztdrsasdg Alkotmdnya), Art. 70/H, (as amended up to 2003); Constitution of the Kingdom of the
Netherlands 2002 (Grondwet voor het Koninkrijk der Nederlanden 2002), Art. 98, (adopted 2002); Constitution of the
Kingdom of Thailand, s. 69 (adopted 11 October 1997); and Constitution of the United States of America, Art. 1,
Section 8 (adopted 17 September 1787).

8 The United States Supreme Court has used the terms “forced recruitment” and “conscription”
interchangeably: see Immigration and Naturalization Service v. Jairo Jonathan Elias-Zacarias, (1992) 502 U.S. 478
(United States Supreme Court), p. 480.

3% CDF Trial Judgement, para. 192. See also: CDF Appeal Judgement, para. 140: “where a child under the age of
15 years is allowed to voluntarily join an armed force or group, his or her consent is not a valid defence.”
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as decoys, couriers or at military checkpoints. It would not cover activities clearly
unrelated to the hostilities such as food deliveries to an airbase or the use of
domestic staff in an officer’s accommodation. However, use of children in a direct
support function such as acting as bearers to take supplies to the front line, or
activities at the front line itself, would be included within the terminology.**

189. The Chamber recognises that “armed forces or groups” may be either State or non-State
controlled. The Chamber has already expressed its approval of the following definition of

“armed groups” given in the Tadic Appeal Judgement:

One should distinguish the situation of individuals acting on behalf of a State
without specific instructions, from that of individuals making up an organised and
hierarchically structured group, such as a military unit or, in case of war or civil strife,
armed bands of irregulars or rebels. Plainly, an organised group differs from an
individual in that the former normally has a structure, a chain of command and a
set of rules as well as the outward symbols of authority. Normally a member of the
group does not act on his own but conforms to the standards prevailing in the
group and is subject to the authority of the head of the group.”"

190. The Chamber considers that the specific elements of enlisting or conscripting children

under the age of 15 years into armed forces or groups are:

(i)  One or more persons were enlisted or conscripted by the Accused into an
armed force or group;

(ii) Such person or persons were under the age of 15 years;

(iii) The Accused knew or had reason to know that such person or persons were
under the age of 15 years and that they may be trained for or used in
combat;*? and

(iv) The Accused intended to conscript or enlist the said persons into the armed
force or group.

191. The Appeals Chamber held that a nexus must be established between the act of the
Accused and the child joining the armed force or group in order to constitute enlistment.
“Whether such a nexus exists is a question of fact which must be determined on a case-by-case

basis.”*”

3OReport of the Preparatory Committee on the Establishment of an International Criminal Court,
A/CONF.183/2/Add.1, 14 April 1998, p. 21, fn 12, cited in CDF Trial Judgement, para. 193.

31 Tadic Appeal Judgement, para. 120 [emphasis in original, cited in CDF Trial Judgement, para. 194.

32 CDF Appeal Judgement, para. 141.

35 CDF Appeal Judgement, para. 141.

Case No. SCSL-04-15-T 61 2 March 2009



192.  The Appeals Chamber has stated that the mens rea requirement of the offence requires
not only that the person be aware that the child is under the age of 15, but also that the child

may be trained for or used in combat.***

193.  This Chamber holds that the specific elements of using children under the age of 15

years to participate actively in hostilities are as follows:

(i) One or more persons were used by the Accused to actively participate in
hostilities;

(ii) Such person or persons were under the age of 15 years;

(iii) The Accused knew or had reason to know that such person or persons were
under the age of 15 years; and

(iv) The Accused intended to use the said persons to actively participate in

hostilities.*”

194. It is the Chamber’s view that the rules of international humanitarian law apply equally
to all parties in an armed conflict, regardless of the means by which they were recruited.’
Furthermore, the Chamber is mindful that the special protection provided by Article 4(3)(d) of
Additional Protocol II remains applicable in the event that children under the age of 15 are

conscripted, enlisted, or used to participate actively in the hostilities.

3.3.12. Enslavement (Count 13)

195. The Indictment under Count 13 charges the Accused with enslavement as a crime
against humanity pursuant to Article 2(c) of the Statute. The Count relates to the Accused’s
alleged responsibility for widespread abductions of civilians and use of civilians as forced labour
in Kenema District, Kono District, Koinadugu District, Bombali District, Kailahun District,
Freetown and the Western Area and Port Loko District in different time periods relevant to

the Indictment.*’

% CDF Appeal Judgement, para. 141.

355 CDF Trial Judgement, para. 196.

356 See Peter Rowe, The Impact of Human Rights Law on Armed Forces (New York: Cambridge University Press, 2006),
p. 21: “International humanitarian law draws no distinction between volunteer and conscript soldiers. This is not
surprising since the Geneva Conventions of 1949 were drawn up at a time when most of the major military
powers had in place some form of conscripted military service and the two World Wars had been fought by large
numbers of conscript soldiers.”

3T Indictment, paras 69-76.
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196. This Chamber agrees with the ICTY Trial Chamber in Krnojelac that the “prohibition
against slavery in situations of armed conflict is an inalienable, non-derogable and fundamental
right, one of the core rules of general customary and conventional international law.”**® The
Chamber considers that the offence of enslavement exists at customary international law and

entails individual criminal responsibility.**

197.  In the Chamber’s Rule 98 Decision in this case, the Chamber held that the elements of

the crime of enslavement are as follows:

(i) The Accused exercised any or all of the powers attaching to the right of
ownership over a person, such as by purchasing, selling, lending or bartering
such person or persons, or by imposing on them a similar deprivation of

liberty; and

(ii) The Accused intended to exercise the act of enslavement or acted in the
reasonable knowledge that this was likely to occur.

198.  The actus reus of the offence is that the Accused exercised any or all of the powers
attaching to the right of ownership over a person or persons while the mens rea is the intention

. 360
to exercise such powers.

199. In determining whether or not enslavement has occurred, the Chamber is mindful of

the following indicia of enslavement that have been identified by the ICTY in the Kunarac et al.
“ b . . .

case: “control of someone’s movement, control of physical environment, psychological control,

measures taken to prevent or deter escape, force, threat of force or coercion, duration, assertion

of exclusivity, subjection to cruel treatment and abuse, control of sexuality and forced

labour.”**!

200. The Chamber observes that the lack of consent of the victim is not an element to be
proved by the Prosecution; although whether or not there was consent may be relevant from an

evidentiary perspective.”®® The Chamber considers that “circumstances which render it

8 Krnojelac Trial Judgement, para. 353.

3% Kunarac et al. Trial Judgement, paras 519-537, 539; Krnojelac Trial Judgement, paras 353, 355. See also Kunarac
et al. Appeal Judgement, para. 124.

30 Kunarac et al. Trial Judgement, para. 540.

' Kunarac et al. Trial Judgement, para. 543, cited with approval by the Appeals Chamber in Kunarac et al. Appeal
Judgement, para. 119 [original footnotes omitted].

382 Kunarac et al. Appeals Judgement, para. 120.
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impossible to express consent may be sufficient to presume the absence of consent.”*®

Similarly, there is no requisite duration of the relationship between the Accused and the victim
that must exist in order to establish enslavement. The duration may, however, be relevant in

determining the quality of the relationship.’®*

201.  We hold that the mens rea of the crime of enslavement consists of the intention to
exercise the act of enslavement or to act in the reasonable knowledge that this was likely to
occur. As the absence of consent is not an element of the offence, the knowledge on the part of

the Accused of this absence of consent is not an element of the offence either.

202. Given the references to forced labour in the Indictment, the Chamber notes that not
all labour by civilians during an armed conflict is prohibited - the prohibition is only against
forced or involuntary labour. “What must be established is that the relevant persons had no
real choice as to whether they would work.”*® Whether the labour was forced and constituted
enslavement is a factual determination that must be made in light of the indicia of enslavement
outlined above. However, the subjective belief of labourers that they were forced to work is not

sufficient to establish lack of consent, but must be supported by objective evidence.*®

203. The Chamber, like the ICTY Appeals Chamber before it, considers it relevant to quote

from the Pohl case on the nature of enslavement:

Slavery may exist even without torture. Slaves may be well fed, well clothed, and
comfortably housed, but they are still slaves if without lawful process they are
deprived of their freedom by forceful restraint. We might eliminate all proof of ill-
treatment, overlook the starvation, beatings, and other barbarous acts, but the
admitted fact of slavery - compulsory uncompensated labour - would still remain.
There is no such thing as benevolent slavery. Involuntary servitude, even if

tempered by humane treatment, is still slavery. >’

3.3.13. Pillage (Count 14)

204. The Indictment under Count 14 charges the Accused with pillage as a serious violation

of Common Article 3 and of Additional Protocol II pursuant to Article 3(f) of the Statute. This

33 Kunarac et al. Appeals Judgement, para. 120.

3% Kunarac et al. Appeals Judgement, para. 121.

3% Krnojelac Trial Judgement, para. 359. See also Kmojelac Appeal Judgement, paras 194-195.

36 Krnojelac Appeal Judgement, para. 195.

367 US v. Oswald Pohl and Others, Judgement of 3 November 1947, reprinted in Trials of War Criminals Before the
Nuernberg Military Tribunals under Control Council No. 10, Vol 5, (1997), p. 958 at p. 970.
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Count relates to the Accused’s alleged responsibility for the widespread unlawful taking and
destruction by burning of civilian property in Bo District, Koinadugu District, Kono District,
Bombali District and Freetown and the Western Area between about June 1997 and February

1999.%

» o«

205.  As previously observed by the Chamber, the terms “pillage”, “plunder” and “spoliation”
have been varyingly used to describe the unlawful appropriation of private or public property
during armed conflict.” The Chamber notes that the ICTR and SCSL Statutes include the
crime of pillage, which is prohibited under Article 4(2) of Additional Protocol II, while the

ICTY Statute lists the crime of plunder.’™

206. The Chamber is satisfied that Article 3(f) of the Statute contains a general prohibition
against pillage which covers both organised pillage and isolated acts of individuals. Further, the

prohibition extends to all types of property, including State-owned and private property.””"

368 Indictment, paras 77-82.

% CDF Trial Judgement, para. 158; Celebici Trial Judgement, para. 591. See also Naletilic and Martinovic Trial
Judgement, para. 612, fn 1499; Blaskic Appeal Judgement, paras 147-148. See also Prosecutor v. Kunarac et al., IT-96-
23 and IT-96-23/1-T, Decision on Motion for Acquittal (TC), 3 July 2000, fn 34 [Kunarac et al. Rule 98bis
Decision] which stated that the ICRC Dictionary defines the two terms (plunder and pillage) together. These
decisions relied on, inter alia: Article 6(b) of the Niirnberg Charter (“Plunder of public or private property” was
one of the war crimes coming within the jurisdiction of the Tribunal) (Annex to the Agreement for the
Prosecution and Punishment of Major War Criminals of the European Axis (London Agreement), London, 8
Aug. 1945, 85 UN.T.S. 251); Article 2(1)(b) of Control Council Law No. 10 (“Plunder of public or private
property” was listed as one of the war crimes) (Punishment of Persons Guilty of War Crimes, Crimes Against
Peace and Against Humanity, Allied Control Council Law no. 10, 20 December 1945, Official Gazette of the
Control Council for Germany, No. 3, 31 January 1946); Article 47 of The Hague Regulations, 1899 (“Pillage is
formally prohibited”); Article 28 of The Hague Regulations, 1907 (“Pillage is formally forbidden”); Article 33(2) of
Geneva Convention IV (“Pillage is prohibited”); Article 5(b) of the Tokyo Charter (which merely referred to
“violations of the laws or customs of war”) (Charter for the International Military Tribunal for the Far East (1946),
Special Proclamation by the Supreme Commander for the Allied Powers, as amended 26 April 1946, T.IA.S. No.
1589) ; and, Article 8(2)(a)(iv) and Article 8(2)(b)(xvi) of the ICC Statute (Article 8(2)(a)(iv) lists “Extensive
destruction and appropriation of property, not justified by military necessity and carried out unlawfully and
wantonly” under the grave breaches of the Geneva Conventions and Article 8(2)(b)(xvi) lists “Pillaging a town or
place, even when taken by assault” under “Other serious violations of the laws and customs applicable in
international armed conflict, within the established framework of international law”).

% Article 4(f) of the ICTR Statute lists pillage among the serious violations of Article 3 common to the Geneva
Conventions and to Additional Protocol II; Article 3(e) of the ICTY Statute lists plunder of public or private
property among violations of the laws or customs of war. Although the official English versions of the ICTY and
ICTR Statutes use the terms plunder and pillage, respectively, the official French versions of both the ICTY and
ICTR Statutes use the term ‘le pillage.”

3T Celebici Trial Judgement, para. 590; Oscar Uhler and Henri Coursier, eds., Geneva Convention Relative to the
Protection of Civilian Persons in Time of War of 12 August 1949: commentary, (Geneva: ICRC, 1958), Art. 33(2), pp.
226227 [ICRC Commentary on Geneva Convention IV]; ICRC Commentary on Additional Protocols,
Additional Protocol II, Art. 4(2)(g), para. 4542: “[t]he prohibition of pillage is based on Article 33, paragraph 2, of
the Fourth Convention. It covers both organized pillage and pillage resulting from isolated acts of indiscipline. It
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207. The Chamber considers that the elements of pillage are as follows:

(i) The Accused unlawfully appropriated the property;’’
(ii) The appropriation was without the consent of the owner; and
(iii) The Accused intended to unlawfully appropriate the property.’”

208. The Chamber notes that the ICTY Trial Chamber in the Celebici case found that this
prohibition “extends both to acts of looting committed by individual soldiers for their private
gain, and to the organised seizure of property undertaken within the framework of a systematic
economic exploitation of occupied territory.”™ In light of the foregoing, the Chamber
confirms that “the inclusion of the requirement that the appropriation be for private or

personal use is an unwarranted restriction on the application of the offence of pillage.”*”

209.  Furthermore, under international law, pillage “does not require the appropriation to be
extensive or to involve a large economic value.”™® Whether pillage committed on a small scale
fulfils the jurisdictional requirement of the Special Court that the violation be serious, is,

however, a different question.’”’

210.  This Chamber has emphasised that the seriousness of the violation must be ascertained
on a case-by-case basis, taking into consideration the specific circumstances in each instance.’”
Pillage “may be a serious violation not only when one victim suffers severe economic
consequences because of the appropriation, but also, for example, when property is

appropriated from a large number of people.”*” The Chamber concurs with the ICTY Appeals
Chamber in Kordic and Cerkez that:

[A] serious violation could be assumed in circumstances where appropriations take

is prohibited to issue order whereby pillage is authorized. The prohibition has a general tenor and applies to all
categories of property, both State-owned and private.”

372 Kordic and Cerkez Appeal Judgement, paras 79 and 84.

B CDF Trial Judgement, para. 165.

37 Celebici Trial Judgement, para. 590.

35 CDF Trial Judgement, para. 160.

376 Naletilic and Martinovic Trial Judgement, para. 612.

77 Tadic Appeal Decision on Jurisdiction, para. 94: In order for a violation to be serious, it must constitute a
breach of a rule protecting important values and the breach must involve grave consequences for the victim.

378 Naletilic and Martinovic Trial Judgement, para. 614 (in the context of ‘plunder of public or private property’ as a
violation of the laws or customs of war pursuant to Article 3(e) of the ICTY Statute).

Y Naletilic and Martinovic Trial Judgement, para. 614 (in the context of determining whether the violation -
plunder in this case - is a serious violation pursuant to Article 1 of the ICTY Statute).
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place visdwis a large number of people, even though there are no grave
consequences for each individual. In this case it would be the overall effect on the

civilian population and the multitude of offences committed that would make the

violation serious.’®

211.  The mens rea for pillage is satisfied where it is established that the Accused intended to

appropriate the property by depriving the owner of it.”™

212.  The Appeals Chamber has ruled that a necessary element of the crime of pillage is the
unlawful appropriation of property. As a result, acts of destruction such as burning cannot
constitute pillage under international criminal law.”® The Chamber will not, therefore, take
into account acts of destruction by burning for the purposes of determining the individual
criminal responsibility of the Accused under Count 14. For the reasons outlined in paragraph
115 and 128, however, such evidence may be considered under Counts 1 and 2 of the

Indictment.

3.3.14. Intentionally Directing Attacks Against Personnel Involved in a Peacekeeping Mission

(Count 15)

213.  The Indictment charges the Accused under Count 15 with intentionally directing

attacks against personnel involved in a humanitarian or a peacekeeping mission, another
serious violation of international humanitarian law punishable under Article 4(b) of the
Statute. This Count relates to the alleged responsibility for attacks against UNAMSIL
peacekeepers™ between about the 15™ of April 2000 and the 15" of September 2000 in
Bombali District, Port Loko District and Tonkolili District.”® The Chamber notes that the
Indictment does not allege that there were any attacks against installations, material, units or

vehicles, which are also prohibited under this offence.”®

30 Kordic and Cerkez Appeal Judgement, para. 83.

381 Kordic and Cerkez Appeal Judgement, para. 84. See also Naletilic and Martinovic Trial Judgement, para. 612, fn.
1498; Celebici Trial Judgement, para. 590.

32 CDF Appeal Judgement, para. 409. See also paras 389-408.

35 The Indictment also alleged that there had been attacks against humanitarian assistance workers, but the
Chamber found in the RUF Oral Rule 98 Decision that no evidence had been adduced regarding humanitarian
assistance workers: RUF Oral Rule 98 Decision, Transcript of 25 October 2006, pp. 39, 44.

3 The Indictment alleged that the attacks happened “within the Republic of Sierra Leone, including, but not
limited to locations within Bombali, Kailahun, Kambia, Port Loko, and Kono Districts.” The Chamber found in
the RUF Oral Rule 98 Decision that no evidence had been adduced for locations other than those listed above:
RUF Oral Rule 98 Decision, Transcript of 25 October 2006, p. 45.

3% Indictment, para. 83.
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214.  The offence of attacking personnel or objects involved in a humanitarian assistance or
peacekeeping mission was first explicitly identified as a war crime in the ICC Statute.’® This

Judgement is the first to specifically address the nature and scope of this offence.

215.  The prohibition against attacks on peacekeeping personnel does not represent a new
crime. Instead, as personnel and objects involved in a peacekeeping mission are only protected
to the extent that “they are entitled to the protection given to civilians or civilian objects under
the international law of armed conflict”, this offence can be seen as a particularisation of the
general and fundamental prohibition in international humanitarian law against attacks on

civilians and civilian objects.”

216. It is common knowledge that United Nations observer and peacekeeping missions have
traditionally relied on their identification as United Nations representatives to ensure that
their personnel and equipment are not targeted.” As attacks on United Nations personnel
have increased, in particular since the 1990s, these attacks have been condemned and
criminalised. The Chamber takes cognisance of the observation of the International
Committee of the Red Cross (“ICRC”) that “no official contrary practice was found. Attacks

against peacekeeping personnel and objects have generally been condemned by States.”*® This

386 Article 8(2)(b)(iii) of the ICC Statute identifies the offence as a war crime in international conflicts.

7 Report of the Secretary-General on the Establishment of the Special Court, para. 16: “Attacks against
peacekeeping personnel, to the extent that they are entitled to protection recognized under international law to
civilians in armed conflict, do not represent a new crime. Although established for the first time as an
international crime in the Statute of the International Court, it was not viewed at the time of the adoption of the
Rome Statute as adding to the already existing customary international law crime of attacks against civilians and
persons hors de combat. Based on the distinction between peacekeepers as civilians and peacekeepers turned
combatants, the crime defined in article 4 of the Statute of the Special Court is a specification of a targeted group
within the generally protected group of civilians which because of its humanitarian or peacekeeping mission
deserves special protection.”

38 Note by the Secretary-General, Ad hoc Committee on the Elaboration of an International Convention Dealing
with the Safety and Security of United Nations and Associated Personnel, UN Doc. A/AC.242/1, 25 March
1994, para. 4: In general, “working under the banner of the United Nations... provided its personnel with safe
passage and an unwritten guarantee of protection [...]”

¥ Henckaerts and Doswald-Beck, Customary International Humanitarian Law, Volume I, p. 113, citing the practice
of Australia (Statement before the UN General Assembly, UN Doc. A/50/PV.116, 25 April 1996, p. 6); Finland
(Statement before the UN Security Council, UN Doc. S/PV.3367, 21 April 1994, p. 34); Germany (Statement
before the UN Security Council, UN Doc. S/PV.3553, 12 July 1995, p. 11); Liberia (UN Secretary-General,
Sixteenth Progress Report on UNOMIL, UN Doc. S/1996/232, 1 April 1996, s. 6); Russia (Statement before the
UN Security Council, UN Doc. S/PV.3553, 12 July 1995, p. 9); Ukraine (Appeal of the Ministry of Foreign
Affairs to the President of the UN Security Council, annexed to Letter dated 10 August 1992 to the President of
the UN Security Council, UN Doc. S/24403, 10 August 1992, p. 2); United Kingdom (Statement before the UN
Security Council, UN Doc. S/PV.3553, 12 July 1995, p. 11, and Statement before the UN Security Council, UN
Doc. S/PV.3621, 25 January 1996, p. 19) and the United States (Former Yugoslavia: Grave Breaches of the
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Chamber notes further that they have also been condemned by the United Nations and other

0

international organisations,”® which have in some cases specifically condemned attacks on

391

United Nations personnel in internal conflicts.” We further note that some of these

condemnations have explicitly characterised these acts as criminal.*”

217. In addition, the Chamber observes that the Convention on the Safety of United Nations
and Associated Personnel specifically criminalised attacks against United Nations and associated

personnel as an offence subject to universal jurisdiction.” Moreover, a rule similar to that set

Fourth Geneva Convention (Third Submission), annexed to Letter dated 5 November 1992 to the UN Secretary-
General, UN Doc. S/24791, 10 November 1992, p. 19, and Statement before the UN Security Council, UN Doc.
S/PV.3553, 12 July 1995, p. 11).

390 See, for example, UN SC Res. 1828, 31 July 2008, preamble and para. 11; UN SC Res. 1782, 29 October 2007,
para. 5; UN SC Res. 1721, 1 November 2006, para. 28; UN SC Res. 1574, 19 November 2004, para. 11; UN SC
Res. 1187, 30 July 1998, s. 11; UN SC Res. 1180, 29 June 1998, s. 5; UN SC Res. 1173, 30 July 1998, s. 11; UN
SC Res. 1164, 29 April 1998, s. 4; UN SC Res. 1157, 20 March 1998, s. 9; UN SC Res. 1118, 30 June 1997,
preamble; UN SC Res. 1099, 14 March 1997, preamble and s. 4; UN SC Res. 1083, 27 November 1996, s. 7; UN
SC Res. 1059, 31 May 1996, s. 6; UN SC Res. 1041, 29 January 1996, preamble and s. 4; UN SC Res. 1009, 10
August 1995, preamble and s. 6; UN SC Res. 1004, 12 July 1995, preamble; UN SC Res. 994, 17 May 1995,
preamble; UN SC Res. 987, 19 April 1995, preamble and s. 1; UN SC Res. 954, 4 November 1994, preamble and
s. 7; UN SC Res. 946, 30 September 1994, preamble and s. 4; UN SC Res. 923, 31 May 1994, preamble and s. 5;
UN SC Res. 897, 4 February 1994, preamble and s. 8; UN SC Res. 794, 3 December 1992, preamble; UN SC
Res. 788, 19 November 1992, s. 4; UN SC Res. 757, 30 May 1992, preamble; UN GA Res. 50/193, 22 December
1995, s. 14; UN GA Res. 49/196, 23 December 1994, s. 15; UN GA Res. 47/121, 18 December 1992, preamble;
UN CHR Res. 1995/89, 8 March 1995, s. 17; UN Res. 1994/72, 9 March 1994, s. 12; UN CHR Res. 1994/60, 4
March 1994, s. 3; UN CHR Res. 1993/7, 23 February 1993, s. 15; UN Secretary-General’s Bulletin,
ST/SGB/1999/13, 6 August 1999, para. 1.2 [Secretary-General’s Bulletin]; ECOWAS, Final communiqué of the
first Summit Meeting of the Committee of Nine of ECOWAS on the Liberian Crisis, Abuja, 7 November 1992,
annexed to Letter dated 13 November 1992 from Benin to President of the UN Security Council, UN Doc.
S/24812, 16 November 1992, s. 9; European Union, Statement before the UN Security Council, UN Doc
S/PV.3367, 21 April 1994, p. 13; Organisation of the Islamic Conference (OIC), Conference of Ministers of
Foreign Affairs, Res. 1/6-EX, 1-2 December 1992; OIC, Statement before the UN Security Council, UN Doc.
S/PV.3367, 21 April 1994, p 25; Resolution on support to the recent international initiatives to halt the violence
and put an end to the violations of human rights in Bosnia and Herzegovina, 88th Inter-Parliamentary
Conference, Stockholm, 7-12 September, s. 5.

1 UN SC Res. 1633, 21 October 2005, para. 21; UN SC Res. 1615, 29 July 2005, paras 29-30; UN SC Res.
1592, 30 March 2005, preamble; UN SC Res. 1582, 28 January 2005, para. 29; UN SC Res. 1565 (2004), 1
October 2004, para. 20; UN SC Res. 1071, 30 August 1996, para. 8; UN SC Res. 912, 21 April 1994, para. 5;
UN SC Res. 802, 25 January 1993, para. 2.

32 UN SC Res. 1099, 14 March 1997, preamble and s. 4; UN SC Res. 865, 22 September 1993, s. 3; UN SC Res.
837, 6 June 1993, preamble; UN SC Res. 587, 23 September 1986, ss. 1 and 2. See also the following, which do
not explicitly state that the attacks are criminal, but certainly imply that attacks on peacekeepers are criminal: UN
SC Res. 1592, 30 March 2005, preamble; UN SC Res. 1582, 28 January 2005, para. 29; UN SC Res. 1565, 1
October 2004, para. 21; UN SC Res. 912, 21 April 1994, para. 5.

3% Convention on the Safety of United Nations and Associated Personnel, UN GA Res. 49/59, 9 December
1994, Articles 9-16 [Convention on the Safety of United Nations and Associated Personnel]. Sierra Leone signed
on to this Convention on 13 February 1995.
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out in the Statute is contained in some military manuals.”* This Chamber notes further that it
is an offence to attack personnel and other objects involved in a peacekeeping mission under

the legislation of many States.’”

218. The Chamber considers the condemnation and criminalisation of intentional attacks
against personnel and objects involved in a humanitarian or a peacekeeping mission by States
and international organisations, the finding of the ICRC and the inclusion of the offence in
the ICC Statute in 1998 demonstrate State practice and opinio juris. The Chamber is also of the
view that this offence is a particularisation of the general and fundamental prohibition in
international humanitarian law, in both international and internal conflicts, against attacking
civilians and civilian property. This Chamber is, therefore, satisfied that this offence existed in
customary international law in both international and non-international conflicts and entailed

individual criminal responsibility at the time of the acts alleged in the Indictment.

219.  The Chamber holds that the elements of the offence of intentionally directing attacks
against personnel, installations, material, units or vehicles involved in a humanitarian
assistance or peacekeeping mission in accordance with the Charter of the United Nations are

as follows:

(i) The Accused directed an attack against personnel, installations, material, units
or vehicles involved in a humanitarian assistance or peacekeeping mission in
accordance with the Charter of the United Nations;

(ii) The Accused intended such personnel, installations, material, units or vehicles
to be the object of the attack;

(iii) Such personnel, installations, material, units or vehicles were entitled to that
protection given to civilians or civilian objects under the international law of
armed conflict; and

3% See, for example, the military manuals of Cameroon (Instructors’ Manual (1992), p. 110), Germany (Military
Manual (1992), s. 418), New Zealand (Military Manual (1992), s. 1904), Nigeria (Military Manual (1994), p. 23, s. 6)
and Spain (LOAC Manual (1996), Vol. 1, s. 7.3.a.(9)).

3% See, for example, the legislation of Australia (ICC (Consequential Amendments Act (2002), Schedule 1, ss. 268.37
and 268.79); Azerbaijan (Criminal Code (1999), Art. 116(3)); Canada (Crimes against Humanity and War Crimes Act
(2001), ss. 4(B)(c) and (D)(c); Congo (Genocide, War Crimes and Crimes against Humanity Act (1998), Art. 4); Georgia
(Criminal Code (1999), Art. 413(d)); Germany (Law Introducing the International Crimes Code (2002), Art. 1, s.
10(1)(1); Mali (Penal Code (2001), Art. 31(1)(3)); Netherlands (International Crimes Act (2002), Arts. 5(5)(0) and
6(3)(c); New Zealand (International Crimes and ICC Act (2000), s. 11(2) and the United Kingdom (UN Personnel Act
(1997), Article 1).
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(iv) The Accused knew or had reason to know that the personnel, installations,
material, units or vehicles were protected.’*

220. In the view of the Chamber, the primary object of the attack must be the personnel,
installations, material, units or vehicles involved in a humanitarian assistance or peacekeeping
mission. There exists no requirement that there be actual damage to the personnel or objects as
a result of the attack”’ and this Chamber opines that the mere attack is the gravamen of the
crime. The Chamber adopts the definition of attack in Article 49(1) of Additional Protocol I as
an “act of violence”. Insofar as non-international armed conflict is concerned, the Chamber
3%

holds that the same meaning applies to the term “attack” in Additional Protocol I

Furthermore, the Chamber notes that attacks are narrower in scope than “military operations.”

221. The Chamber observes that there is no jurisprudence defining a “peacekeeping mission
in accordance with the Charter of the United Nations.” The Charter of the United Nations
does not make reference to peacekeeping missions. The concept of peacekeeping was developed
through the practice of the United Nations as a means of achieving the goals of its Charter
regarding the maintenance of international peace and security.””” In the pursuance of these

goals, peacekeeping missions have been used by the United Nations for 60 years.

222. Peacekeeping missions are generally formally created by a resolution of the Security

Council of the United Nations.* This Chamber is of the view that the legal basis for the

396 RUF Oral Rule 98 Decision, Transcript of 25 October 2006, pp. 37-38.

#7 See Daniel Frank, “Article 8(2)(b)(iii)-Attacking Personnel or Objects Involved in a Humanitarian Assistance or
Peacekeeping Mission” in Lee, International Criminal Court, pp. 145-147; Knut Dérmann, Elements of War Crimes
under the Rome Statute of the International Criminal Court — Sources and Commentary (Cambridge, UK: ICRC and
Cambridge University Press, 2003), Article 8(2)(b)(iii), p. 159 [Dérmann, ICC Elements of War Crimes].

8 See ICRC Commentary on Article 13 of Additional Protocol II, where the ICRC notes that at the Diplomatic
Conference to the Protocols it was agreed that the same meaning should be given to the term “attack” in both
Protocols: ICRC Commentary on Additional Protocols, para. 4783 and fn 19. See also Dérmann, ICC Elements of
War Crimes, Article 8(2)(e)(ii), p. 448.

% The UN states that the first peacekeeping mission was the United Nations True Supervision Organization
(UNTSO) in 1948. The United Nations Emergency Force (UNEF) deployed in Egypt in 1956 was instrumental in
the development of the current doctrine of peacekeeping. See: Department of Peacekeeping Operation, An
Introduction to  United Nations Peacekeeping Chapter 1: An Evolving Technique, available at
http://www.un.org/Depts/dpko/dpko/intro/1.htm; Marten Zwanenburg, Accountability of Peace Support
Operations (Geneva: Martinus Nijhoff Publishers, 2005), pp. 12-13 [Zwanenburg, Accountability of Peace Support
Operations]; Bruno Simma et al., The Charter of the United Nations: a Commentary, 2nd ed., vol. I (Oxford: Oxford
University Press, 2002), paras 14-71 [Simma, Charter Commentary]; Christine Gray, International Law and the Use of
Force, 3td ed., (Oxford: Oxford University Press, 2008), pp. 261-263 [Gray, International Law and the Use of Force].
#0 Peacekeeping missions have also been authorised by the General Assembly of the United Nations on several
occasions. See: Simma, Charter Commentary, paras 15-71, 88-91. See also Uniting for Peace, UN GA Res. 377(V), 3
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creation of peacekeeping missions falls either within Chapter VI, which allows the Security

' or within

Council to take non-binding measures to settle disputes between State parties,®
Chapter VI in conjunction with Chapter VII, which allows the Security Council to adopt
binding enforcement measures that are necessary to maintain or restore international peace
and security.*” It is noteworthy that in practice, the Security Council has never referred to
Chapter VI in its resolutions establishing peacekeeping forces.*”> Commentators have noted
that the legal basis for peacekeeping missions is of no practical significance as peacekeeping

missions are deployed with the consent of the parties and their legitimacy is no longer

questioned.**

223. It is likewise important to mention that in more recent times, the Security Council has
referred to Chapter VII in resolutions that establish peacekeeping missions in difficult or
unstable situations, typically in relation to internal conflicts, in order to provide more robust
mandates to the peacekeepers and to demonstrate the Security Council’s resolve.*” Further,
this Chamber observes that the Security Council has, on occasion, established
multidimensional peacekeeping missions under Chapter VII with extremely broad mandates

that included civilian administration.*®

224.  Significantly, the Chamber recognises that the United Nations has traditionally defined
a peacekeeping mission as “involving military personnel, but without enforcement powers,

undertaken by the United Nations to help maintain or restore international peace and security

November 1950. The legitimacy of this practice was upheld by the International Court of Justice: Certain Expenses
of the United Nations (Article 17, Paragraph 2, of the Charter), Advisory Opinion, IC] Reports (1962) 151, 20 July
1962 [Certain Expenses IC] Advisory Opinion].

1 Chapter VI of the UN Charter is entitled “Pacific Settlement of Disputes” and contains Articles 33 to 38
(Charter of the United Nations, June 26, 1945, UNTS 993, entered into force Oct. 24, 1945 [UN Charter]).

%2 Chapter VII of the UN Charter is entitled “Action with Respect to Threats to the Peace, Breaches of the Peace,
and Acts of Aggression” and contains Articles 39-51. This Chapter allows the Security Council to adopt binding
enforcement measures that may include economic sanctions, embargoes or armed force.

93 United Nations, United Nations Peacekeeping: Meeting New Challenges, Frequently Asked Questions (United Nations,
2006), p. 14 [Peacekeeping: Frequently Asked Questions).

% Zwanenburg, Accountability of Peace Support Operations, pp. 11-12; Simma, Charter Commentary, paras 84, 86;
Gray, International Law and the Use of Force, p. 261.

05 Peacekeeping: Frequently Asked Questions, p. 14; United Nations, Department of Peacekeeping Operations, United
Nations Peacekeeping Operations: Principles and Guidelines (United Nations, 2008), p. 14 [Peacekeeping Principles and
Guidelines]; Trevor Findlay, The Use of Force in UN Peace Operations (Oxford: Oxford University Press, 2002), pp. 7-
8 [Findlay, Use of Force in UN Operations].

%6 This was done with regard to UNMIK in Kosovo, UNTAET in East Timor and with UNMIL in Liberia. See
Gray, International Law and the Use of Force, pp. 294-298.
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in areas of conflict”.*" Peacekeeping missions have, however, evolved to be more complex and

multifunctional, and the United Nations currently defines peacekeeping as follows:

Peacekeeping is a technique designed to preserve the peace, however fragile, where
fighting has been halted, and to assist in implementing agreements achieved by
the peacemakers. Over the years, peacekeeping has evolved from a primarily
military model of observing cease-fires and the separation of forces after inter-state
wars, to incorporate a complex mode of many elements - military, police and
civilian - working together to help lay the foundations for sustainable peace.*®

225. In the Chamber’s considered view, three basic principles are widely understood as the
necessary foundation for a peacekeeping operation: consent of the parties, impartiality, and

non-use of force except in self-defence and defence of the mandate.*”

226. In practice, the peacekeeping force will be deployed with the consent of the main
p p ping ploy

parties to a conflict.*'® In non-international conflicts, this consent is obtained from the warring

parties, not out of legal obligation, but rather to ensure the effectiveness of the peacekeeping

. 11
operat10n.4

227. The peacekeeping force is to remain impartial in their dealings with the parties, which
should not be confused with absolute neutrality. This impartiality must involve the “adherence
to the principles of the Charter and the objectives of a mandate”'? and thus the peacekeeping
operation “should not condone actions by the parties that violate the undertakings of the peace

. . . . 13
process or international norms and principles”.*

228.  The peacekeepers are only authorised to use force in self-defence.*'* It is now settled law

that the concept of self-defence for these missions has evolved to include the “right to resist

#7 United Nations, The Blue Helmets: A Review of United Nations Peacekeeping, 2nd ed. (New York: United Nations,
1990), p. 4.

8 Peacekeeping Principles and Guidelines, p. 18.

9 Peacekeeping Principles and Guidelines, p. 31; United Nations, Report of the Panel on United Nations Peace
Operations, A/55/305-S/2000/809, 21 August 2000 [Brahimi Report], para. 48; Report of the Secretary-General,
Supplement to an Agenda for Peace: Position Paper of the SecretaryGeneral on the Occasion of the Fiftieth Anniversary of the
United Nations, 3 January 1995, A/50/60-S/1995/1, para. 33; Findlay, Use of Force in UN Operations, p. 4.

0 Certain Expenses Advisory Opinion, p. 164; Gray, International Law and the Use of Force, p. 298; Simma, Charter
Commentary, para. 84; N. D. White, Keeping the Peace (Manchester: Manchester University Press, 1997), pp. 232-
233 [White, Keeping the Peace].

1 Gray, International Law and the Use of Force, pp. 298-302.

2 Brahimi Report, para. 50.

13 Peacekeeping Principles and Guidelines, p. 33.
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attempts by forceful means to prevent the peacekeeping operation from discharging its duties
under the mandate of the Security Council.”*"” The Chamber acknowledges that the operative
United Nations doctrine on this issue is that peacekeeping operations should only use force as

a measure of last resort, when other means have failed.*

229. The Chamber notes that the Convention on the Safety of United Nations and Associated

Personnel does not refer to peacekeeping missions, but rather “United Nations operations”:

“United Nations operation” means an operation established by the competent
organ of the United Nations in accordance with the Charter of the United
Nations and conducted under United Nations authority and control:

(i)  Where the operation is for the purpose of maintaining or restoring
international peace and security; or

(ii) Where the Security Council or the General Assembly has declared, for
the purposes of this Convention, that there exists an exceptional risk to
the safety of the personnel participating in the operation. [...]*"

230. It is noteworthy that peacekeeping should be understood as distinct from enforcement
actions authorised by the Security Council under Chapter VII. Article 42 of the United
Nations Charter allows the Security Council to “take such action by air, sea, or land forces as
may be necessary to maintain or restore international peace and security.” In practice, the

Security Council has authorised member States or coalitions of member States to conduct

military enforcement action on a voluntary rather than mandatory basis.""® By opposition to

4 White, Keeping the Peace, pp. 240-241; Yoram Dinstein, War, Aggression and SelfDefence, 3™ ed (Cambridge:
Cambridge University Press, 2001), p. 267 [Dinstein, War, Aggression and Self-Defence].

15 Peqcekeeping Principles and Guidelines, pp. 34. Gray notes that these principles regarding self-defence are usually
not expressly stated in the resolutions of the Security Council that establish the mandates of the force, but are
affirmed in the reports of the Secretary-General (Gray, International Law and the Use of Force, p. 302). See also:
Report of the Secretary-General on the Implementation of Security Council Resolution 340 (1973), 27 October
1973, S/11052/Rev.1, para. 5; The preamble to UN SC Res. 467, 24 April 1980, recalls the terms of reference in
the report of the Secretary General that “self-defence would include resistance to attempts by forceful means to
prevent it from discharging its duties under the mandate of the Security Council.”

16 Pegcekeeping Principles and Guidelines, p. 35. It has been noted that peacekeepers have historically been very
reticent to use any force, see: Findlay, Use of Force in UN Operations, p. 356: “Peacekeepers have continued to fail to
use force in self-defence, even in life-and-death situations where it would be universally perceived as legitimate and
warranted under the self-defence rule.”

T Convention on the Safety of United Nations and Associated Personnel, Art. 1(c).

18 Some examples of when the UN has authorised the use of force in this manner include: Korea (UN SC Res.
83, 27 June 1950; UN SC Res. 84, 7 July 1950); Iraq (UN SC Res. 678, 29 November 1990); the former
Yugoslavia (UN SC Res. 770, 13 August 1992; UN SC Res. 771, 13 August 1992; UN SC Res. 816, 31 March
1993; UN SC Res. 836, 4 June 1993; UN SC Res. 1031, 15 December 1995); Somalia (UN SC Res. 794, 3
December 1992); and, Afghanistan (UN SC Res. 1510, 13 October 2003; UN SC Res. 1707, 12 September 2006;
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peacekeeping operations, enforcement action does not rely on the consent of the States

concerned, but on the binding authority of the Security Council under Chapter VII.

231.  This Chamber further observes that the Conwvention on the Safety of United Nations and
Associated Personnel expressly excludes from its application those United Nations operations
“authorized by the Security Council as an enforcement action under Chapter VII of the
Charter of the United Nations in which any of the personnel are engaged as combatants

against organised armed forces and to which the law of international armed conflict applies.”

232. It is the Chamber’s view that the second element reflects that this offence has a specific
intent mens rea. The Accused must have therefore intended that the personnel, installations,

material, units or vehicles of the peacekeeping mission be the primary object of the attack.

233.  The Chamber holds that the third element requires that such personnel or objects be
entitled to the protection given to civilians or civilian objects under the international law of
armed conflict.” In the Chamber’s view, common sense dictates that peacekeepers are
considered to be civilians only insofar as they fall within the definition of civilians laid down
for non-combatants in customary international law and under Additional Protocol II as
discussed above - namely, that they do not take a direct part in hostilities. It is also the
Chamber’s view that by force of logic, personnel of peacekeeping missions are entitled to
protection as long as they are not taking a direct part in the hostilities - and thus have become
combatants - at the time of the alleged offence. Where peacekeepers become combatants, they
can be legitimate targets for the extent of their participation in accordance with international
humanitarian law. As with all civilians, their protection would not cease if the personnel use
armed force only in exercising their right to individual self-defence.* Likewise, the Chambers
opines that the use of force by peacekeepers in self-defence in the discharge of their mandate,
provided that it is limited to such use, would not alter or diminish the protection afforded to

peacekeepers.

234. In determining whether the peacekeeping personnel or objects of a peacekeeping

UN SC Res. 1776, 19 September 2007; UN SC Res. 1833, 22 September 2008). See also: Dinstein, War, Aggression
and Self-Defence, pp. 268-273; Gray, International Law and the Use of Force, pp. 258, 264-265, 286-292.

19 See also Secretary-General’s Bulletin, para. 1.

0 Dormann, ICC Elements of War Crimes, Art. 8(2)(b)(iii), p. 159.
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mission are entitled to civilian protection, the Chamber must consider the totality of the

"including, inter alia, the relevant

circumstances existing at the time of the alleged offence,*
Security Council resolutions for the operation, the specific operational mandates, the role and
practices actually adopted by the peacekeeping mission during the particular conflict, their
rules of engagement and operational orders, the nature of the arms and equipment used by the
peacekeeping force, the interaction between the peacekeeping force and the parties involved in
the conflict, any use of force between the peacekeeping force and the parties in the conflict, the

nature and frequency of such force and the conduct of the alleged victim(s) and their fellow

personnel.

235. With regard to the mens rea of the offence, the Chamber opines that the Prosecution is
obliged to prove that the Accused must have known or had reason to know that the personnel,
installations, material, units or vehicles were protected. It is not necessary to establish that the
Accused actually had legal knowledge of the protection to which the personnel and objects
were entitled under international humanitarian law, but the Accused must have been aware of

the factual basis for that protection.*

3.3.15. Taking of Hostages (Count 18)

236. The Indictment charges the Accused under Count 18 with the taking of hostages, a
violation of Common Article 3 of the Geneva Conventions and of Additional Protocol 11
punishable under Article 3(c) of the Statute. This Count relates to the alleged responsibility for
having abducted several hundred peacekeepers* who were then held hostage between about
15 April 2000 and 15 September 2000 in Bombali District, Tonkolili District, Port Loko

District, Kono District and Kailahun Districts.**

237. The Chamber notes that the prohibition against the taking of hostages is found in

#1 Daniel Frank, “Article 8(2)(b)(iii)-Attacking Personnel or Objects Involved in a Humanitarian Assistance or
Peacekeeping Mission” in Lee, International Criminal Court, pp. 146-147.

#2 See ICC Elements of Crime, Article 8(2)(b)(iii), element 5, p. 24.

3 The Indictment also alleged that humanitarian assistance workers had been abducted and held hostage, but the
Chamber found in the RUF Oral Rule 98 Decision that no evidence had been adduced regarding humanitarian
assistance workers: RUF Oral Rule 98 Decision, Transcript of 25 October 2006, p. 39.

4 The Indictment alleged that the attacks happened “within the Republic of Sierra Leone, including, but not
limited to locations within Bombali, Kailahun, Kambia, Port Loko, and Kono Districts.” The Chamber found in
the RUF Oral Rule 98 Decision that no evidence had been adduced for locations other than those listed above:
RUF Oral Rule 98 Decision, Transcript of 25 October 2006, p. 45.
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Common Article 3 of the Geneva Conventions, is identified as a grave breach under Articles
34 and 147 of Geneva Convention IV and is recognized as fundamental guarantee for civilians
and persons hors de combat in Additional Protocols I and I1.¥° It is also proscribed as an offence
in the Statutes of the ICTY, the ICTR and the ICC*® and has been recognised as an offence by
the ICTY Appeals Chamber.*’

238.  Further, numerous military manuals and the legislation of many States also prohibit the
taking of hostages.”® This Chamber notes that hostage-taking in both international and

national conflicts has been condemned by States and by international organisations.*’

239.  The Chamber is, therefore, satisfied that this prohibition against hostage-taking existed
in customary international law and was deemed a war crime entailing individual criminal

responsibility at the time of the commission of the offence as alleged in the Indictment.

45 Article 75(2)(c) of Additional Protocol I and Article 4(2)(c) of Additional Protocol II.

#6 JCTY Statute, Article 2(h), as a grave breach of the Geneva Conventions; ICTR Statute, Article 4(c), as a war
crime; ICC Statute, Article 8(2)(a)(viii) as a grave breach of the 1949 Conventions and Article 8(2)(c)(iii) as a war
crime.

7 Blaskic Appeal Judgement, paras 638-639; Kordic and Cerkez Appeal Judgement, para. 932.

28 See, for example and among many others, the military manuals of: Argentina (Law of War Manual (1969), ss.
4.012, and 8.001, Law of War Manual (1989), ss. 4.15, 4.29, 7.04 and 8.03); Australia (Commanders’ Guide (1994),
s. 1305(c)); Belgium (Law of War Manual (1983), pp. 50 and 55); Cameroon (Disciplinary Regulations (1975), Art.
32, Instructor’s Manual (1992), p. 151, s. 421(1)); Canada (LOAC Manual (1999), p. 11-4, ss. 33(e) and 63(c), p. 16-
3, 5. 14(e) and p. 17-2, ss. 10 and 21); Colombia (Basic Military Manual (1995), p. 30); France (Disciplinary
Regulations as amended (1975), Art. 9bis (2), LOAC Manual (2001), pp. 45, 51 and 101); Germany (Military Manual
(1992), ss. 508, 537 and 1209); New Zealand (Military Manual (1992), ss. 1137.2, 1607, 1702.3(e), 1807.1 and
1812.1(c)); South Africa (LOAC Manual (1996), Vol. 1, ss. 7.3.a.(1), 8.2.c., 10.6.b.(4) and 10.8.b.); United
Kingdom (Military Manual (1958), s. 625(c), 626(q), LOAC Manual (1981),s. 9, p. 35,s. 9 and s. 12, p. 42 s. 2);
and the United States (Field Manual, ss. 11 and 502(c)). See also, amongst many others, the legislation of Australia
(Geneva Conventions Act as amended (1957), s. 7(1), ICC (Consequential Amendments) Act (2002), Schedule 1, ss.
268.34 and 268.75); Belgium (Law concerning the Repression of Grave Breaches of the Geneva Conventions and their
Additional Protocols as amended (1993), Art. 1(3)(7)); Canada (Geneva Conwventions as amended (1985), s. 3(1), Crimes
against Humanity and War Crimes Act (2000), s. 4(1) and (4)); Colombia (Penal Code (2000), Art. 148); Germany
(Law Introducing the International Crimes Code, (2002), Art. 1, s. 8(1)(2)); Lithuania (Criminal Code as amended (1961),
Art. 336); New Zealand (Geneva Conventions Act as amended (1958) s. 3(1), International Crimes and ICC Act (2000),
s. 11(2)); Spain (Military Criminal Code (1985), Art. 77(6) and Penal Code (1995), Art. 611(4)); United Kingdom
(Geneva Conventions Act as amended (1957), s. 1(1), ICC Act (2001), ss. 50(1), 51(1) and 58(1)); and the United
States (War Crimes Act as amended (1996), s. 2441(c)).

29 See generally, UN SC Res. 638, 31 July 1989, preamble and ss. 1-2; UN Commission on Human Rights, Res.
1998/73. 22 April 1998, ss. 1-4 and UN Commission on Human Rights, Res. 2001/38, 23 April 2001, preamble
and s. 1. See, for example, regarding Iraq: UN SC Res. 664, 18 August 1990, s. 1; UN SC Res. 674, 29 October
1990, s. 1; UN SC Res. 686, 2 March 1991, s. 2(c); UN SC Res. 706, 15 August 1991, s. 6; UN Commission on
Human Rights, Res. 1992/71, 5 March 1992, s. 2(d). See also, regarding the conflict in Sierra Leone: UN Security
Council, Statement by the President, UN Doc. S/PRST/1998/5, 26 February 1998 and Report of the Secretary-
General on the Establishment of the Special Court, s. 14. And see also, regarding the conflict in the former
Yugoslavia: UN GA Res. 53/164, 9 December 1998, s. 8; UN Commission on Human Rights, Res. 1992/S-1/1.
14 August 1992, s. 5.
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240. In addition to the chapeau requirements for establishing a war crime, the Chamber

holds that the specific elements for the offence of hostage-taking are as follows:

(i)  The Accused seized, detained, or otherwise held hostage one or more persons;

(ii) The Accused threatened to kill, injure or continue to detain such person(s);
and

(iii) The Accused intended to compel a State, an international organisation, a
natural or legal person or a group of persons to act or refrain from acting as an
explicit or implicit condition for the safety or the release of such person(s).

241.  Consistent with the general requirements for a war crime, this Chamber considers that
it is the law that the person or persons held hostage must not be taking a direct part in the
hostilities at the time of the alleged violation. The person(s) must be “seized, detained, or
otherwise held hostage”.*" In the Chamber’s opinion, the term “hostage” must be interpreted

. 31
1n 1ts broadest sense.4

242. In addition to this element of confinement, the Chamber takes the view that the
Prosecution must prove that there was a threat made against the hostage which would be
realised if a particular condition is not fulfilled. The ICTY Appeals Chamber in Blaskic stated
that “the essential element in the crime of hostage-taking is the use of a threat concerning
detainees so as to obtain a concession or gain an advantage [...].”** The threat can be either

explicit or implicit.*’

243. The Chamber agrees that the taking of hostages is a crime with a specific intent mens rea
and that “such a threat must be intended as a coercive measure to achieve the fulfilment of a
condition.””* The Prosecution must establish that in taking persons hostage and making a
threat, the Accused intended to compel a party, broadly defined as either “a State, an
international organisation, a natural or legal person or a group of persons”, to do something or

to refrain from doing something as an explicit or implicit condition for the safety or the release

B ICC Elements of Crime for Article 8(2)(a)(viii).

BLICRC Commentary to Geneva Convention IV, Art. 34, p. 230; cited with approval in Blaskic Trial Judgement,
para. 187.

#2 Blaskic Appeal Judgement, para. 639.

3 William J. Fenrick in Otto Triffterer, ed., Commentary on the Rome Statute of the International Criminal Court,
Observers’ Notes, Article by Article (Baden-Baden: Nomos Verl.-Ges, 1999), p. 185, margin 19, Art. 8(2)(a)(viii).

B4 Kordic and Cerkez Trial Judgement, para. 313.
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of the hostages.

4. Law on the Modes of Liability Charged

244. In order to assess and determine the culpability of each Accused, it is necessary for the
Chamber to examine the criminal responsibility of each Accused on all the modes of liability
which have been alleged against them in the Indictment, either collectively or individually. In
this regard, it is alleged that the Accused are responsible, pursuant to Article 6(1) of the
Statute, for planning, instigating, ordering, committing or otherwise aiding and abetting the
planning, preparation, or execution of the crimes charged in the Indictment.*”® “Committing”
would include committing through participation in a joint criminal enterprise.”® In addition
or in the alternative, the Accused are also alleged to be criminally responsible pursuant to

Article 6(3) of the Statute, as superiors of members of the RUF.*’

245.  The relevant paragraphs of Article 6 of the Statute provide as follows:

1. A person who planned, instigated, ordered, committed or otherwise
aided and abetted in the planning, preparation or execution of a crime referred to
in articles 2 to 4 of the present Statute shall be individually responsible for the
crime. [...]

3. The fact that any of the acts referred to in articles 2 to 4 of the present
Statute was committed by a subordinate does not relieve his or her superior of
criminal responsibility if he or she knew or had reason to know that the
subordinate was about to commit such acts or had done so and the superior had
failed to take the necessary and reasonable measures to prevent such acts or to
punish the perpetrators thereof. [...]

246. The Chamber considers that the principle of legality demands that the Court shall
apply the law which was binding upon individuals at the time of the acts charged.*® The

application of the law of Sierra Leone to the forms of liability within the jurisdiction of the

Special Court is restricted to the crimes envisaged in Article 5 of the Statute and no Accused

5 Indictment, para. 38.

¢ Indictment, paras 35-38.

7 Indictment, paras 20, 24, 29, 34 and 39.

8 See, for example, Prosecutor v. Milutinovic, Sainovic and Ojdanic, IT-99-37-AR72, Decision on Dragoljub Ojdanic’s
Motion Challenging Jurisdiction - Joint Criminal Enterprise (AC), 21 May 2003, para. 10 [Ojdanic Appeal
Decision on Joint Criminal Enterprise].
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has been charged with any crime under this Article.”’ The Chamber finds that for the
purposes of the crimes envisaged in Articles 2 to 4 of its Statute, the Court has jurisdiction to
consider only modes of liability which both (a) are contemplated by its Statute, and (b) existed
in customary international law at the time of the alleged offences under consideration.**” The
Chamber further finds that all modes of liability listed in the Indictment are contemplated by
the Statute of the Special Court and were recognized as such under customary international

law at the time of the acts or omissions alleged in the Indictment.**'

247. The Chamber is of the opinion that to establish individual criminal responsibility
under Article 6(1) of the Statute for committing, planning, instigating, ordering or otherwise
aiding and abetting in the planning, preparation or execution of a crime over which the Special
Court has jurisdiction, or responsibility under Article 6(3) of the Statute, the Prosecution must

prove that the crime in question has been perpetrated by the Accused.**

9 Article 6(5) of the Statute provides that: “[ijndividual criminal responsibility for the crimes referred to in Article
5 shall be determined in accordance with the respective laws of Sierra Leone.”

0 See Prosecutor v. Karemera, Ngirumpatse and Nzirorera, ICTR-98-44-AR72.5, ICTR-98-44-AR72.6, Decision on
Jurisdictional Appeals: Joint Criminal Enterprise (AC), 12 April 2006, para. 15 [Karemera Appeal Decision on
Joint Criminal Enterprise]; Prosecutor v. Bagilishema, ICTR-95-1A-A, Judgement (Reasons) (AC), 3 July 2002, para.
34 [Bagilishema Appeal Judgement]: “[t]he Statute does not provide for criminal liability other than for those forms
of participation stated therein, expressly or implicitly. In particular, it would be both unnecessary and unfair to
hold an accused responsible under a head of responsibility which has not cleatly been defined in international
criminal law.” See also Prosecutor v. Milutinovic, Sainovic and Ojdanic, IT-05-87-PT, Decision on Ojdanic’s Motion
Challenging Jurisdiction: Indirect Co-Perpetration (TC), 22 March 2006, para. 15.

#1 See Prosecutor v. Hadzihasanovic, Alagic and Kubura, 1T-01-47-AR72, Decision on Interlocutory Appeal
Challenging Jurisdiction in Relation to Command Responsibility (AC), 16 July 2003, para. 44 [Hadzihasanovic et
al. Appeal Decision on Command Responsibility]: “it has always been the approach of this Tribunal not to rely
merely on a construction of the Statute to establish the applicable law on criminal responsibility, but to ascertain
the state of customary law in force at the time the crimes were committed.” See also Tadic Trial Judgement, paras
663-669. The Tadic Trial Chamber went through a number of sources and reached the following conclusion at
para. 669: “the foregoing establishes the basis in customary international law for both individual responsibility and
of participation in the various ways provided by Article 7 of the [ICTY] Statute. The International Tribunal
accordingly has the competence to exercise the authority granted to it by the Security Council to make findings in
this case regarding the guilt of the accused, whether as a principal or an accessory or otherwise as a participant.”
This finding has been followed in trial judgements of the ICTY and ICTR and has never been altered on appeal;
see Oric Trial Judgement, para. 268; Kordic and Cerkez Trial Judgement, para. 373; Prosecutor v. Aleksouski, IT-95-
14/1-T, Judgement (TC), 25 June 1999, paras 60-61 [Aleksouski Trial Judgement]; Furundzija Trial Judgement, para.
226; and, Celebici Trial Judgement, para. 321.

#2 Brdjanin Trial Judgement, para. 267, and accompanying references. As noted in para. 28 of Judgement, the
term “Accused” should be understood in a broad sense to include those persons for whom the Accused bear
responsibility.
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4.1. Responsibility under Article 6(1) of the Statute

4.1.1. Committing
248. The Prosecution charges the Accused pursuant to Article 6(1) of the Statute with

committing the crimes referred to in the Indictment.*”

249. Consistent with established jurisprudence, the Chamber adopts the definition of
[ . . ”» . «“ . . . . . . .
committing” a crime as “physically perpetrating a crime or engendering a culpable omission in
violation of criminal law”.** The actus reus for committing a crime consists of the proscribed
act of participation, physical or otherwise direct, in a crime provided for in the Statute, through

positive acts or culpable omissions, whether individually or jointly with others.**

250. The Chamber takes the view that the mens rea requirement for committing a crime is
satisfied if the Prosecution proves that the Accused acted with intent to commit the crime, or
with the awareness of the substantial likelihood that the crime would occur as a consequence

of his conduct.

4.1.2. Committing through Participation in a Joint Criminal Enterprise

251.  The Prosecution alleges that the Accused committed the crimes in Counts 1 to 14 of

the Indictment through participating in a joint criminal enterprise.*

252.  The Chamber would like to observe that Article 6(1) of the Statute does not make a
specific reference to joint criminal enterprise. The Chamber is satisfied that individual criminal

responsibility for participation in a joint criminal enterprise to commit a crime over which the

3 Indictment, para. 38.

#4 Kustic Trial Judgement, para. 601. See also Tadic Appeal Judgement, para. 188; Limaj et al. Trial Judgement, para.
509.

5 Limaj et al. Trial Judgement, para. 509; Kwvocka et al. Trial Judgement, para. 251; Kordic and Cerkex Trial
Judgement, para. 376; Kunarac et al. Trial Judgement, para. 390; Musema Trial Judgement, paras 122-123. The
Chamber notes that the ICTR Appeals Chamber in Seromba held at para. 161 that “‘committing’ is not limited to
direct and physical participation, and that other acts can constitute direct participation in the actus reus of the
crime. The question of whether an Accused acts with his own hands, e.g. when killing people, is not the only
relevant criterion.” [original footnotes omitted] (Prosecutor v. Seromba, ICTR-01-66-A, Judgement (AC), 12 March
2008) [Seromba Appeal Judgement]. This definition of committing was applied in the context of genocide and
extermination, although the wording of the definition does not restrict it to these crimes alone. In line with Judge
Liu’s dissent in the Seromba Appeal Judgement, the Chamber does not propose to extend the definition of
commission to acts which are not physical or direct.

#¢ Indictment, paras 36-38.
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Court has jurisdiction is impliedly included in that Article.*

253.  The Chamber recalls that this mode of liability has been routinely applied in the
jurisprudence of the Ad Hoc Tribunals.**® In Tadic, the ICTY Appeals Chamber found that, by
1992, joint criminal enterprise was a mode of liability which was “firmly established in
customary international law”.** The Chamber concurs with this position and finds that the
concept of criminal responsibility based on participation in a joint criminal enterprise existed
under customary international law at the time when the acts charged in the Indictment were

alleged to have been committed.

254.  The jurisprudence of the Ad Hoc Tribunals has identified the following three categories

of joint criminal enterprise:

The first category is a “basic” form of joint criminal enterprise. It is represented by
cases where all co-perpetrators, acting pursuant to a common purpose, possess the
same criminal intention. An example is a plan formulated by the participants in
the joint criminal enterprise to kill where, although each of the participants may
carry out a different role, each of them has the intent to kill.

The second category is a “systemic” form of joint criminal enterprise. It is a variant
of the basic form, characterised by the existence of an organised system of ill-
treatment. An example is extermination or concentration camps, in which the
prisoners are killed or mistreated pursuant to the joint criminal enterprise.

The third category is an “extended” form of joint criminal enterprise. It concerns
cases involving a common purpose to commit a crime where one of the
perpetrators commits an act which, while outside the common purpose, is
nevertheless a natural and foreseeable consequence of the effecting of that
common purpose. An example is a common purpose or plan on the part of a
group to forcibly remove at gun-point members of one ethnicity from their town,
village or region (to effect “ethnic cleansing”) with the consequence that, in the
course of doing so, one or more of the victims is shot and killed. While murder
may not have been explicitly acknowledged to be part of the common purpose, it

T AFRC Appeal Judgement, paras 73-74, citing Tadic Appeal Judgement, paras 189-193; CDF Trial Judgement,
paras 207-208.

8 Gacumbitsi Appeal Judgement, paras 158-179; Stakic Appeals Judgement, para. 62 referring to Kwvocka et al.
Appeal Judgement, para. 79; Prosecutor v. Ntakirutimana and Ntakirutimana, ICTR-96-10-A and ICTR-96-17-A,
Judgement (AC), 13 December 2004, paras 463-468 [Ntakirutimana Appeal Judgement]; Prosecutor v. Vasiljevic, IT-
98-32-A, Judgement (AC), 25 February 2004, para. 95 [Vasiljevic Appeal Judgement]; Prosecutor v. Krnojelac, IT-97-
25-A, Judgement (AC), 17 September 2003, paras 29-32 [Krnojelac Appeal Judgement]; Tadic Appeal Judgement,
para. 220.

* Tadic Appeal Judgement, paras 220, 226. See also Ojdanic Appeal Decision on Joint Criminal Enterprise, para.
29: “[the ICTY Appeals Chamber] is satisfied that the state practice and opinio juris reviewed in that decision was
sufficient to permit the conclusion that such a norm existed under customary international law in 1992 when
Tadic committed the crimes for which he had been charged and for which he was eventually convicted.”
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was nevertheless foreseeable that the forcible removal of civilians at gunpoint

might well result in the deaths of one or more of those civilians.**

255.  This Chamber therefore considers that the three categories of joint criminal enterprise

are now settled law under customary international law.

256.  Regardless of the category at issue or the charge under consideration, the actus reus of
the participant in a joint criminal enterprise is common to each of the three above-mentioned

. . . 51
categories and comprises three requirements.*

257.  First, a plurality of persons is required. “They need not be organised in a military,
political or administrative structure.”*? However, it needs to be shown that this plurality of
persons acted in concert with each other.”” A common objective in itself is not enough to
demonstrate that the plurality of persons acted in concert with each other as different and

independent groups may happen to share the same objectives.**

258. Second, the existence “of a common plan, design or purpose which amounts to or
involves the commission of a crime provided for in the Statute is required. There is no need for
this purpose to have been previously arranged or formulated. It may materialise

extemporaneously and be inferred from the facts.”*’

259. The common objective can be conceptualised as “fluid in its criminal means.” The
Chamber considers that it will be proven that the members of a joint criminal enterprise have
accepted an expansion of the criminal means of the common objective when leading members
of the joint criminal enterprise are made aware of the new types of crimes committed, take no
measures to prevent these crimes and persist in the implementation of the common

objective.*®

0 Vasiljevic Appeal Judgement, paras 9799 [original footnotes omitted]. See also Tadic Appeal Judgement, paras
196, 202, 204.

1 AFRC Appeal Judgement, para. 75; Vasiljevic Appeal Judgement, para. 100.

2 Stakic Appeal Judgement, para. 64. See also Tadic Appeal Judgement, para. 227.

3 Prosecutor v. Krajisnik, IT-00-39-T, Judgement (TC), 27 September 2006 [Krajisnik Trial Judgement], para. 884.
% Prosecutor v. Haradinaj, Balaj and Brahimaj, IT-04-84-T, Judgement (TC), 3 April 2008, para. 139 [Haradingj et al.
Trial Judgement]; Krajisnik Trial Judgement, para. 884.

5 Stakic Appeal Judgement, para. 64; Tadic Appeal Judgement, para. 227.

#6 See Krajisnik Trial Judgement, para. 1098: “Whether other crimes were ‘original’ to the common objective or
were added later is of course a matter of evidence, not logical analysis. The Chamber’s preference is for a strictly
empirical approach which does not speculate about the crime-profile of the original JCE objective, but
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260. The Appeals Chamber has clarified that “the requirement that the common plan,
design or purpose of a joint criminal enterprise is inherently criminal means that it must either
have as its objective a crime within the Statute, or contemplate crimes within the Statute as the

.. . . . 5
means of achieving its objective.”*’

261.  Third, the participation of the Accused in the common purpose is required.*® “This
participation need not involve the commission of a specific crime under one of the provisions
(for example murder, extermination, torture, rape, etcetera), but may take the form of assistance
in, or contribution to, the execution of the common purpose.”*’ It must be shown that the
plurality of persons acted in concert with each other in the implementation of a common
purpose.*® As to the required extent of the participation, the Prosecution need not
demonstrate that the Accused’s participation is necessary or substantial, but the Accused must

at least have made a significant contribution to the crimes for which he is held responsible.*"

262.  Where the joint criminal enterprise is alleged to include crimes committed over a wide
geographical area, the Chamber opines that an Accused may be found criminally responsible
for his participation in the enterprise, even if his significant contributions to the enterprise
occurred only in a much smaller geographical area, provided that he had knowledge of the

wider purpose of the common design.* It is also legally possible for an Accused to withdraw

conceptualizes the common objective as fluid in its criminal means. An expansion of the criminal means of the
objective is proven when leading members of the JCE are informed of new types of crime committed pursuant to
the implementation of the common objective, take no effective measures to prevent recurrence of such crimes,
and persist in the implementation of the common objective of the JCE. Where this holds, JCE members are
shown to have accepted the expansion of means, since implementation of the common objective can no longer be
understood to be limited to commission of the original crimes. With acceptance of the actual commission of new
types of crime and continued contribution to the objective, comes intent, meaning that subsequent commission of
such crimes by the JCE will give rise to liability under JCE form 1.”

BT AFRC Appeal Judgement, para. 80. See also Martic Appeal Judgement, paras 112-123, endorsing Martic Trial
Judgement, para. 442.

8 Stakic Appeal Judgement, para. 64.

9 Tadic Appeal Judgement, para. 227.

0 Krajisnik Trial Judgement, para. 884.

! Brdjanin Appeal Judgement, para. 430, citing Kvocka et al. Appeal Judgement, paras 97-98.

2 Tadic Appeal Judgement, para. 199, fn. 243, citing two cases of the Supreme Court for the British Zone (of
occupied Germany) dealing with the participation of accused in the Kristallnacht riots: Case no. 66, Strafsenat.
Urteil vom 8 Februar 1949 gegen S. StS 120/48, vol. I, p. 284-290 and Case no. 17, vol. I, pp. 94-98. In the first
case, according to the Appeals Chamber in Tadic, the Supreme Court held that “it was not required that the
accused knew about the rioting in the entire Reich. It was sufficient that he was aware of the local action, that he
approved it, and that he wanted it ‘as his own’ ... The fact that the accused participated consciously in the arbitrary
measures directed against the Jews was sufficient to hold him responsible for a crime against humanity.” In the
second case, as summarized by the Tadic Appeals Chamber, the Supreme Court held “that it was irrelevant that
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from the joint criminal enterprise after which point, he will not bear legal responsibility for the
acts of the other members of the group. The identity of the other person or persons making up
the plurality may change over the course of the existence of the joint criminal enterprise as

participants enter or withdraw from it.*’

263.  The principal perpetrator need not be a member of the joint criminal enterprise, but
may be used as a tool by one of the members of the joint criminal enterprise. The Chamber
adopts the view of the ICTY Appeals Chamber in Brdjanin that “where the principal
perpetrator is not shown to belong to the JCE, the trier of fact must further establish that the
crime can be imputed to at least one member of the joint criminal enterprise, and that this
member - when using the principal perpetrator - acted in accordance with the common

plan 1464

264. The mens rea requirements for liability under the first and third categories of joint

criminal enterprise, which are pleaded in the Indictment, are different.

265. In the first category of joint criminal enterprise the Accused must intend to commit the
crime and intend to participate in a common plan whose object was the commission of the
crime.*® The intent to commit the crime must be shared by all participants in the joint

o . 66
criminal enterprlse.4

266.  The mens rea for the third category of joint criminal enterprise is two-fold: in the first

place, the Accused must have had the intention to take part in and contribute to the common

the scale of ill-treatment, deportation and destruction that happened in other parts of the country on that night
were not undertaken in this village. It sufficed that the accused participated intentionally in the action and that he
was ‘not unaware of the fact that the local action was a measure designed to instill terror which formed a part of

the nation-wide persecution of the Jews.””

3 Blagojevic and Jokic Trial Judgement, paras 700-701. See also United States v. Greifelt et al., U.S. Military Tribunal,
Judgement, 10 March 1948 (“RuSHA Case”), in Trials of War Criminals before the Nuremberg Military Tribunals under
Control Council Law No. 10 (1951), vol. V, pp. 115, 140-141 [RuSHA Case]; United States of America v. Josef
Altstoetter, et al. (Case 3), U.S. Military Tribunal, October 1946 - April 1949 (“Justice Case”), in Trials of War
Criminals before the Nuremberg Military Tribunals under Control Council Law No. 10 (1951), vol. III, pp. 1083, 1086-
1087 [Justice Case)].

4 Brdjanin Appeal Judgement, para. 430. See also para. 413 of the same judgement. See further, Martic Appeal
Judgement, paras 161-195.

5 Brdjanin Appeal Judgement, para. 365; Tadic Appeal Judgement, para. 228. See also Kvocka et al. Appeal
Judgement, para. 82 (requiring “intent to further the common purpose”); and, Vasiljevic Appeal Judgement, paras
97, 101.

6 Tadic Appeal Judgement, para. 228.
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purpose. In the second place, responsibility under the third category of joint criminal
enterprise for a crime that was committed beyond the common purpose of the joint criminal
enterprise, but which was “a natural and foreseeable consequence thereof”, arises only if the
Prosecution proves that the Accused had sufficient knowledge that the additional crime was a
natural and foreseeable consequence to him in particular.*” The Accused must also know that
the crime which was not part of the common purpose, but which was nevertheless a natural
and foreseeable consequence of it, might be perpetrated by a member of the group (or by a

).*% The Accused must “willingly

person used by the Accused or another member of the group
take the risk that the crime might occur by joining or continuing to participate in the
enterprise.”*” The Chamber can only find that the Accused has the requisite intent “if this is

the only reasonable inference on the evidence.”*

4.1.3. Planning
267. The Prosecution charges the Accused pursuant to Article 6(1) of the Statute with

planning the crimes referred to in the Indictment.*”!

268. The Appeals Chamber has confirmed that “planning” a crime “implies that one or
several persons contemplate designing the commission of a crime at both the preparatory and
execution phases.”*”* The actus reus of planning a crime requires that one or more persons
design the criminal conduct that constitutes one or more crimes provided for in the Statute
and the crime is later perpetrated.*” It must be demonstrated that the planning was a
substantially contributing factor to the criminal conduct.** The Chamber is of the opinion
that the mens rea requirement for planning an act or omission is satisfied if the Prosecution
proves that the Accused acted with an intent that a crime provided for in the Statute be
committed or with the awareness of the substantial likelihood that the crime would be

committed in the execution of that plan.

7 Kvocka et al. Appeal Judgement, para. 86.

8 Brdjanin Appeal Judgement, para. 411. See also Stakic Appeal Judgement, para. 65; Vasiljevic Appeal Judgement,
para. 99; Tadic Appeal Judgement, paras 204, 227-228.

9 Kyocka et al. Appeal Judgement, para. 83.

1% Brdjanin Appeal Judgement, para. 429.

! Indictment, para. 38.

#2 AFRC Appeal Judgement, para. 301 affirming AFRC Trial Judgement para. 765.

3 See Kordic and Cerkez Appeal Judgement, para. 26.

14 See Kordic and Cerkez Appeal Judgement, para. 26.
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269. If an Accused is found guilty of having committed a crime, that Accused cannot also be
convicted of having planned the same crime.*” Involvement in the planning may be considered

an aggravating factor.*

4.1.4. Instigating
270. The Prosecution charges the Accused pursuant to Article 6(1) of the Statute with

instigating the crimes referred to in the Indictment.*”

271. The Chamber is of the view that “instigating” a crime means urging, encouraging or
prompting another person to commit an offence.*’® The actus reus required for instigating a
crime is an act or omission, covering both express and implied conduct of the Accused,"
which is shown to be “a factor substantially contributing to the conduct of another person
committing the crime.”* A causal relationship between the instigation and the perpetration of
the crime must be demonstrated,*" although it is not necessary to prove that the crime would
not have occurred without the Accused’s involvement.* To establish the mens rea requirement
for instigating a crime, the Prosecution must prove that the Accused intended to provoke or
induce the commission of the crime or was aware of the substantial likelihood that the crime

would be committed as a result of that instigation.

4.1.5. Ordering
272. The Prosecution charges the Accused pursuant to Article 6(1) of the Statute with

ordering the crimes referred to in the Indictment.*”

273.  The Chamber considers that “ordering” involves a person in a position of authority
using that position to compel another to commit an offence.®™ The actus reus of ordering

requires that a person who is in a position of authority instructs a person in a subordinate

#5 See Brdjanin Trial Judgement, para. 268; Kordic and Cerkez Trial Judgement, para. 386.

#16 See Brdjanin Trial Judgement, para. 268; Stakic Trial Judgement, para. 443.

7 Indictment, para. 38.

8 Kordic and Cerkez Appeal Judgement, para. 27.

9 Oric Trial Judgement, para. 273; Brdjanin Trial Judgement, para. 269; Blaskic Trial Judgement, para. 280.
0 Kordic and Cerkez Appeal Judgement, para. 27. See also CDF Appeal Judgement, para. 52.

1 CDF Appeal Judgement, para. 54.

2 Kordic and Cerkez Appeal Judgement, para. 27.

3 Indictment, para. 38.

% Kordic and Cerkez Appeal Judgement, para. 28.
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position to commit an offence.* It is the Chamber’s opinion that no formal superior-
subordinate relationship between the superior and the subordinate is required. It is sufficient
that there is proof of some position of authority on the part of the Accused that would compel
another to commit a crime in compliance with the Accused’s order, command or direction.*®
Such authority can be de jure or de facto and can be reasonably implied.*” The Chamber is of
the view that a “causal link between the act of ordering and the physical perpetration of a crime
[...] also needs to be demonstrated as part of the actus reus of ordering” but that this “link need
not be such as to show that the offence would not have been perpetrated in the absence of the

order.”*®

274. The Chamber finds that to establish the mens rea requirement for ordering a crime, the
Prosecution must prove that the Accused either intended to bring about the commission of the
crime or that the Accused gave an order with the awareness of the substantial likelihood that a
crime would likely be committed as a consequence of the execution or implementation of that

order, command or direction.*”

4.1.6. Aiding and Abetting

275.  The Chamber notes that the Prosecution charges the Accused pursuant to Article 6(1)
of the Statute with aiding and abetting in the planning, preparation or execution of the crimes

referred to in the Indictment.**

276. The Chamber considers that “aiding and abetting” consists of the act of rendering
practical or material assistance, encouragement or moral support, which has a substantial effect

on the perpetration of a certain crime.*' Aiding and abetting may also consist of an omission,

5 Kordic and Cerkez Appeal Judgement, para. 28.

6 Prosecutor v. Semanza, ICTR-97-20-A, Judgement (AC), 20 May 2005, para. 361 [Semanza Appeal Judgement],
referring to Kordic and Cerkez Appeal Judgement, para. 28. See also Gacumbitsi Appeal Judgement, paras 181-182;
Prosecutor v. Kamuhanda, ICTR-99-54A-A, Judgement (AC), 19 September 2005, para. 75 [Kamuhanda Appeal
Judgement]: “To be held responsible under Article 6(1) of the Statute for ordering a crime, on the contrary, it is
sufficient that the accused have authority over the perpetrator of the crime, and that his order have a direct and
substantial effect on the commission of the illegal act.” [original footnotes omitted].

7 Limaj et al. Trial Judgement, para. 515 referring to Brdjanin Trial Judgement, para. 270.

8 Prosecutor v. Strugar, IT-01-42-T, Judgement (TC), 31 January 2005, para. 332 [Strugar Trial Judgement].

9 Blaskic Appeal Judgement, para. 42.

#° Indictment, para. 38.

M1 See, amongst others, Tadic Appeals Judgement, para. 229; Limaj et al. Trial Judgement, para. 516; Krstic Trial
Judgement, para. 601.
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providing that the basic elements of aiding and abetting as set out below are satisfied.**

277.  The actus reus of aiding and abetting requires that the Accused perpetrates an act or an
omission specifically directed to assist, encourage or lend moral support to the perpetration of
a certain specific crime and that this act or omission of the aider and abettor must have a
substantial effect upon the perpetration of the crime.*” The provision of material or physical
assistance can also constitute the actus reus of aiding and abetting. “[PlJroof of a cause-effect
relationship between the conduct of the aider or abettor and the commission of the crime, or
proof that such conduct served as a condition precedent to the commission of the crime, is not

required.”***

278.  Further, taking into account the specific wording of Article 6(1) of the Statute that “[a]
person who [...] aided and abetted in the planning, preparation or execution of a crime referred to
in articles 2 to 4 of the present Statute shall be individually responsible for the crime”, this
Chamber is of the opinion that the actus reus of aiding and abetting a crime may occur before,
during, or after the principal crime has been perpetrated and at a location geographically
removed from the location of the principal crime.*” If the aiding and abetting occurs after the
crime, it must be established that a prior agreement existed between the principal and the
person who subsequently aided and abetted in the commission of the crime.*® The Appeals
Chamber has confirmed that acts of aiding and abetting “can be made at a time and place
removed from the actual crime.””” The Chamber reiterates, however, that the act of the aider

and abettor must have a substantial effect upon the perpetration of the crime.

279. Mere presence at the scene of a crime, without more, will not usually constitute aiding
and abetting. There may be situations, however, in which the physical presence at the crime
scene of the Accused, combined with his or her position of authority, “allowed the inference

that non-interference by the accused actually amounted to tacit approval and encouragement”

2 Prosecutor v. Oric, IT-03-68-A, Judgement (AC), 3 July 2008, para. 43 [Oric Appeal Judgement].

3 See Gacumbitsi Appeal Judgement, para. 140; Vasiljevic Appeal Judgement, para. 102; Oric Appeal Judgement,
para. 43. See also Blaskic Appeal Judgement, para. 46 referring to Furundzija Trial Judgement, para. 249. And see also
CDF Appeal Judgement, para. 72: “The Appeals Chamber agrees that ‘encouragement’ and ‘moral support’ may
constitute the actus reus” of aiding and abetting.

4 Blaskic Appeal Judgement, para. 48.

#5 Blaskic Appeal Judgement, para. 48.

46 Blagojevic and Jokic Trial Judgement, para. 731.

T CDF Appeal Judgement, para. 72.
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that could amount to aiding and abetting.” The Chamber also notes that, in some
circumstances, a superior’s failure to punish for past crimes might constitute instigation or

aiding and abetting for further crimes.*”

280. The Chamber recognises that the mens rea of aiding and abetting is the knowledge that
the acts performed by the Accused assist the commission of the crime by the principal
offender.’® “Such knowledge may be inferred from all relevant circumstances.”' The Accused
need not share the mens rea of the principal offender, but he must be aware of the principal
offender’s intention.’” In the case of specific intent offences, the aider and abettor need not
possess the principal offender’s intent, but must have knowledge that the principal offender
possessed the specific intent required.”” In other words, “it must be shown that the aider and
abettor was aware of the essential elements of the crime which was ultimately committed by the
principal.”*® The aider and abettor, however, need not know the precise crime that is intended
by the principal offender. If he is aware that one of a number of crimes will probably be
committed by the principal offender, and one of those crimes is in fact committed, then he has
intended to assist or facilitate the commission of that crime, and may be guilty of aiding and

abetting.”®

4.2. Responsibility under Article 6(3) of the Statute

281. In addition or in the alternative, the Prosecution alleges that the Accused are
responsible pursuant to Article 6(3) of the Statute for the crimes alleged in Counts 1 through

18 of the Indictment as these crimes were allegedly committed while the Accused were holding

8 Brdjanin Appeal Judgement, para. 273; See also Oric Appeal Judgement, para. 42; Kayishema and Ruzindana
Appeal Judgement, paras. 201-202.

#9 See Blaskic Trial Judgement, para. 337.

5% See Vasiljevic Appeal Judgement, para. 102; Blaskic Appeal Judgement, para. 49; Tadic Appeal Judgement, para.
229.

1 Limaj et al. Trial Judgement, para. 518 referring to Celebici Trial Judgement, para. 328 and to Tadic Trial
Judgement, para. 676.

02 See Aleksouski Appeal Judgement, para. 162 referring to Furundzija Trial Judgement, para. 245. See also Limaj et
al. Trial Judgement, para. 518; Brdjanin Trial Judgement, para. 273; Kunarac et al. Trial Judgement, para. 392.

% CDF Appeal Judgement, para. 367, citing Ntakirutimana Appeal Judgement, para. 501 and Prosecutor v.
Ndindabahizi, ICTR-2001-71-T, Judgement and Sentence (TC), 15 July 2004, para. 457. See also Prosecutor v. Kistic,
IT-98-33-A, Judgement (AC), 19 April 2004, para. 140 [Krstic Appeal Judgement]; Vasiljevic Appeal Judgement,
para. 142; Krnojelac Appeal Judgement, para. 52.

504 Aleksovski Appeal Judgement, para. 162.

%5 AFRC Appeal Judgement, para. 243, endorsing Blaskic Appeal Judgement, para. 50 and Prosecutor v. Simic, IT-
95-9-A, Judgement (AC), 28 November 2006, para. 86 [Simic Appeal Judgement].
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positions of superior responsibility and exercising command and control over their

subordinates.’®

282.  The Chamber subscribes to the principle that superior responsibility is today anchored
firmly in customary international law.”” To this end, the Chamber endorses the views of the
ICTY Appeals Chamber in Celebici that the individual criminal responsibility of superiors for
failure to prevent or to punish crimes committed by subordinates was already an established
principle of customary international law in 1992°® whether the crimes charged were
committed in the context of an international or an internal armed conflict.”” The Chamber
further adopts the finding of the Appeals Chamber of the Ad Hoc Tribunals that the principle
of individual criminal responsibility of superiors is applicable to both civilian and military

. 510
Superiors.

283. The Chamber is of the opinion that the nature of responsibility pursuant to Article 6(3)
is based upon the duty of a superior to act, which consists of a duty to prevent and a duty to
punish criminal acts of his subordinates.”’’ Therefore, “it is the failure to act when under a
duty to do so which is the essence of this form of responsibility.”*'? It is responsibility for an
omission’” in which a superior may be held criminally responsible when he fails to take the

necessary and reasonable measures to prevent the criminal act or to punish the offender, as the

%% Indictment, paras 34 and 39.

7 Gerhard Werle, Principles of International Criminal Law (The Hague: T.M.C. Asser Press, 2005), para. 372.

%8 Celebici Appeal Judgement, para. 195: “[tlhe principle that military and other superiors may be held criminally
responsible for the acts of their subordinates is well-established in conventional and customary law”.

9 For the application of the principle of command responsibility to internal armed conflicts, see Hadzihasanovic et
al. Appeal Decision on Command Responsibility.

510 Bugilishema Appeal Judgement, paras 35, 51-52, citing Musema Trial Judgement, para. 135 and Akayesu Trial
Judgement, para. 491; Celebici Appeal Judgement, paras 195-198.

1 Halilovic Trial Judgement, para. 38; Celebici Trial Judgement, para. 334.

*12 Halilovic Trial Judgement, para. 38 and fn 87.

13 See Halilovic Trial Judgement, para. 54: “The Trial Chamber finds that under Article 7(3) command
responsibility is responsibility for an omission. The Commander is responsible for the failure to perform an act
required by international law. This omission is culpable because international law imposes an affirmative duty on
superiors to prevent and punish crimes committed by their subordinates. Thus “for the acts of his subordinates”
as generally referred to in the jurisprudence of the Tribunal does not mean that the Commander shares the same
responsibility as the subordinates who committed the crimes, but rather that because of the crimes committed by
his subordinates, the Commander should bear responsibility for his failure to act. The imposition of responsibility
upon a Commander for breach of his duty is to be weighed against the crimes of his subordinates; a Commander
is responsible not as though he had committed the crime himself, but his responsibility is considered in
proportion to the gravity of the offences committed. The Trial Chamber considers that this is still in keeping with
the logic of the weight which international humanitarian law places on protection values.” [original footnotes
omitted]
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51
case may be.”'*

284. The Chamber is satisfied that superior responsibility encompasses criminal conduct by
subordinates under all modes of participation under Article 6(1) of the Statute.’” “It follows
that a superior can be held criminally responsible for his subordinates’ planning, instigating,

ordering, committing or otherwise aiding and abetting a crime.””'®

285. The Chamber opines that the following three elements must be satisfied in order to

invoke individual criminal responsibility under Article 6(3) of the Statute:

(i) The existence of a superiorsubordinate relationship between the
superior and the offender of the criminal act;

(ii) The superior knew or had reason to know that the criminal act was
about to be or had been committed; and

(iii) The superior failed to take the necessary and reasonable measures to
prevent the criminal act or punish the offender thereof.”’

4.2.1. Superior-Subordinate Relationship

286. Under Article 6(3) of the Statute, a superior is someone who possesses the power or
authority in either a de jure or a de facto capacity to prevent the commission of a crime by a
subordinate or to punish the offender of the crime after the crime has been committed.’*® This
Chamber considers that it is thus this power or authority of the superior to control the actions

of his subordinates which forms the basis of the superiorsubordinate relationship.’”

287. The Appeals Chamber has confirmed that the “effective control” test must be applied
in determining whether a superior—subordinate relationship exists.’® According to this test,

the superior must possess the “material ability to prevent or punish criminal conduct”.’*! The

5% Bagilishema Appeal Judgement, para. 35.

315 See Oric Appeal Judgement, para. 21, citing Nahimana et al. Appeal Judgement, paras 485-486 and Blagojevic and
Jokic Appeal Judgement, paras 280, 282.

316 Oric Appeal Judgement, para. 21.

1T See Gacumbitsi Appeal Judgement, para. 143; Kordic and Cerkez Appeal Judgement, para. 827; Blaskic Appeal
Judgement, para. 484; Aleksouski Appeal Judgement, para. 72.

318 Bagilishema Appeal Judgement, para. 50; Celebici Appeal Judgement, para. 192

3 Kordic and Cerkez Appeal Judgement, para. 840. See also Strugar Trial Judgement, para. 359; Celebici Trial
Judgement, para. 377.

520 AFRC Appeal Judgement, paras 257 and 289.

521 Celebici Appeal Judgement, para. 256.
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indicators of effective control are more a matter of evidence than of substantive law’** and
must be determined on a case-by-case basis.””> Mere substantial influence that does not meet
the threshold of effective control is not sufficient under customary international law to serve as

.. . .. 1. 52
a means of exercising superior criminal responsibility.”**

288. The power or authority of the superior to prevent or to punish does not arise solely
from a de jure status of a superior conferred upon him by official appointment.’”® Someone may
also be considered to be a superior based on the existence of de facto powers or degree of
control. This may often be the case in contemporary conflicts where only de facto armies and

paramilitary groups subordinated to self-proclaimed governments may exist.’*

289.  Moreover, while possession of de jure powers may “suggest a material ability to prevent
or punish criminal acts of subordinates, it may be neither necessary nor sufficient to prove such
ability[...]” The possession of de jure authority, without more, provides only some evidence of
effective control.’”” In other words, while the de jure authority may be evidentially relevant to

528

such a determination,”” the Prosecution will still bear the burden of proving effective control

beyond reasonable doubt.’”

290. The necessity of proving that the principal perpetrator was the subordinate of the
Accused “does not require direct or formal subordination. Rather the Accused has to be, by
virtue of his position, senior in some sort of formal or informal hierarchy to the
perpetrators.”” Hierarchy, subordination and chains of command need not be established in
the sense of a formal organisational structure as long as the test of effective control is met.”

Further, “there is no requirement that the superiorsubordinate relationship be immediate in

522 See Blaskic Appeal Judgement, para. 69 referring to Aleksouski Appeal Judgement, paras 73-74, 76 and Celebici
Appeal Judgement, para. 206.

53 AFRC Appeal Judgement, para. 289.

5% Celebici Appeal Judgement, para. 266.

°5 Gacumbitsi Appeal Judgement, para. 143; Bagilishema Appeal Judgement, para. 50; Celebici Appeal Judgement,
para. 193.

526 Celebici Appeal Judgement, para. 193.

527 Oric Appeal Judgement, paras 91-92. See also Prosecutor v. Halilovic, IT-01-48-A, Judgement (AC), 16 October
2007, para. 85 [Halilovic Appeal Judgement].

528 Kayishema and Ruzindana Appeal Judgement, para. 294; Celebici Appeal Judgement, para. 197.

52 Prosecutor v. Hadzihasanovic and Kubura, IT-01-47-A, Judgement (AC), 22 April 2008, para. 21 [Hadzihasanovic
and Kubura Appeal Judgement].

>3 Halilovic Appeal Judgement, para. 59.

31 Celebici Appeal Judgement, para. 254.
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nature for a Commander to be found liable for the acts of his subordinate.”**

291. A superior-subordinate relationship may be of a military or civilian character.””® In both
cases, the test for establishing the existence of a superiorsubordinate relationship is that of
effective control.”* When examining whether a superior exercises effective control over his
subordinates, the Chamber must take into account inherent differences in the nature of
military and civilian superior-subordinate relationships. Effective control may not be exercised
in the same manner by a civilian superior and by a military Commander’” and, therefore, may
be established by the evidence to have been exercised in a different manner. Whether the
evidence regarding a civilian’s de jure or de facto authority establishes effective control over

subordinates must be determined on a case-by-case basis.

292. In applying the test of effective control, this Chamber will consider inter alia the
following indicators which would demonstrate that the Accused exercised effective control: the
nature of the Accused’s position, including his position within the military or political
structure; the procedure for appointment and the actual tasks performed;”® his capacity to
issue orders”’ and whether or not such orders are actually executed by his subordinates;”*® the

fact that subordinates show greater discipline in the presence of the Accused than when he is

9 40

absent;”” the authority of the Accused to invoke disciplinary measures;’* the nature of
negotiations in which the Accused has represented the armed group;’*' and the authority of the
Accused to release or transfer prisoners.’* The Chamber is satisfied that the absence of any
other authority over the perpetrators in no way implies that an Accused exercised effective

control.’® Any evidence of prior indiscipline or non-compliance with orders by subordinates is

532 Strugar Trial Judgement, para. 363.

533 Aleksouski Appeal Judgement, para. 76.

>3 CDF Appeal Judgement, para. 175; AFRC Appeal Judgement para. 257.

5% Bagilishema Appeal Judgement, paras 52 and 55.

53 Halilovic Appeal Judgement, para. 66.

37 Prosecutor v. Strugar, IT01-42-A, Judgement (AC), 17 July 2008, para. 253 [Strugar Appeal Judgement].
>3 Strugar Appeal Judgement, paras 253-254; Hadzihasanovic and Kubura Appeal Judgement, para. 199; Halilovic
Appeal Judgement, para. 70.

539 Celebici Appeal Judgement, para. 206, approving Celebici Trial Judgement, para. 743.

0 Strugar Appeal Judgement, paras 260-262.

34! Strugar Appeal Judgement, para. 259.

3 Celebici Appeal Judgement, para. 206, approving Celebici Trial Judgement, paras 747 and 764.

8 Hadzihasanovic and Kubura Appeal Judgement, para. 217.
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relevant in this determination of effective control.”*

The fact that a superior is compelled to
use force to control some of his subordinates does not automatically lead to the conclusion
that the superior does not exercise effective control over them as this could, in some situations,
even demonstrate that the superior has the material ability to prevent and punish the

commission of crimes.”*

293.  The Chamber has also considered indicia which may be particularly useful in assessing
the ability of superiors in irregular armies to exercise effective control such as: the superior’s
entitlement to looted property and natural resources; control over the fate of vulnerable
persons such as women and children; access to or control of arms, ammunition and
communications equipment; protection by loyal personal security guards; the propagation of
the ideology of the movement to which the subordinates adhere; the interaction with external
bodies or individuals on behalf of the group; the ability to reward himself with positions of

power and influence and to intimidate subordinates into compliance.’*

294. This Chamber has also considered when a superior may be held liable for a failure to
fulfil his duty to prevent or punish and, in particular, whether a superior may be held liable for
a failure to punish his subordinates for an act that occurred before he assumed effective control

over those subordinates.

295. The Chamber notes that, by a three-two majority, the ICTY Appeals Chamber in the
Hadzihasanovic et al. case held that individual criminal responsibility for superior command
responsibility did not exist at customary international law for crimes that occurred before an
Accused became a superior over the subordinates in question.’*’ Justice Shahabuddeen and

Justice Hunt strongly dissented.’® In the most recent Appeal Judgement in Oric, the majority

> Strugar Appeal Judgement, para. 257.

5% Hadzihasanovic and Kubura Appeal Judgement, para. 228.

546 AFRC Trial Judgement, paras 787-788.

3 See Hadzihasanovic et al. Appeal Decision on Command Responsibility, para. 51: “[The ICTY] Appeals
Chamber holds that an accused cannot be charged under Article 7(3) of the [ICTY] Statute for crimes committed
by a subordinate before the said accused assumed command over that subordinate. The Appeals Chamber is aware
that views on this issue may differ. However, the Appeals Chamber holds the view that this Tribunal can impose
criminal responsibility only if the crime charged was cleatly established under customary law at the time the events
in issue occurred. In case of doubt, criminal responsibility cannot be found to exist, thereby preserving full respect
for the principle of legality.”

8 Hadzihasanovic et al. Appeal Decision on Command Responsibility, Partial Dissenting Opinion of Judge
Shahabuddeen [Hadzihasanovic et al. Appeal Decision, Dissenting Opinion of Judge Shahabuddeen];
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of the Chamber, which included Justice Shahabuddeen, declined to pronounce on the issue on
the basis that it was not necessary based on the particular findings in the Oric Appeal. Justice
Shahabuddeen clearly stated, however, that he agreed with the two dissenting Judges that the
holding in the Hadzihasanovic et al. was wrong in law.”® This Chamber is not bound by
decisions of the ICTY Appeals Chamber, but will, however, consider all relevant jurisprudence

and be guided by these decisions as appropriate.”

296. This Chamber has already held that the individual criminal responsibility of superiors
for failure to prevent or to punish crimes committed by subordinates is firmly established in
customary international law. The Chamber considers that any application of the principle of
superior responsibility that can reasonably fall within the application of this principle would
therefore also exist at customary international law.”" Customary international law cannot be
expected to address every possible factual permutation and if a particular factual situation can
reasonably fall within the application of the principle of superior command responsibility as it

exists at customary international law, then the principle can be so applied.

297.  Article 6(3) of the Statute provides that a Commander is criminally responsible if he
“knew or had reason to know that the subordinate was about to commit such [criminal] acts or
had done so and the superior had failed to take the necessary and reasonable measures to
prevent such acts or to punish the perpetrators thereof.” This language is identical to Article

6(3) of the ICTR Statute and Article 7(3) of the ICTY Statute.

298.  The language of this provision is broad, and clearly envisions a superior’s responsibility

for preventing acts that are about to be committed and for punishing acts that have already

Hadzihasanovic et al. Appeal Decision on Command Responsibility, Separate and Partially Dissenting Opinion of
Judge David Hunt Command Responsibility Appeal [Hadzihasanovic et al. Appeal Decision, Dissenting Opinion of
Judge Hunt].

% Oric Appeal Judgement, Declaration of Judge Shahabuddeen, para. 3. Several trial chambers have expressed
their disagreement with the finding in the Hadzihasanovic et al. Appeal Decision on Command Responsibility: Oric
Trial Judgement; Hadzihasanovic and Kubara Trial Judgement and Kordic and Cerkez Trial Judgement.

530 Kamara Decision on Form of Indictment, paras 24-25.

1 Hadzihasanovic et al. Appeal Decision on Command Responsibility, para. 12: "[T]o hold that a principle was
part of customary international law, it has to be satisfied that State practice recognized the principle on the basis of
supporting opinio juris. However, it also considers that, where a principle can be shown to have been so established,
it is not an objection to the application of the principle to a particular situation to say that the situation is new if it
reasonably falls within the application of the principle.” See also: Hadzihasanovic et al. Appeal Decision on
Command Responsibility, Separate and Partially Dissenting Opinion of Judge David Hunt, para. 8; Oric Appeal
Judgement, Declaration of Judge Shahabuddeen, para. 17.
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been committed.” A superior is not held criminally liable for the criminal act itself, but rather
for a failure in his duty to either prevent or punish the subordinate as the case may be. The

Chamber adopts the statement of the ICTY Appeals Chamber in Krnojelac that:

It cannot be overemphasised that, where superior responsibility is concerned, an
accused is not charged with the crimes of his subordinates but with his failure to
carry out his duty as a superior to exercise control.””

299.  Given this basis of superior responsibility, the Chamber considers that the focus of the
liability must be on the time during which the superior failed in his duty to prevent or punish.
Thus, the Chamber is satisfied that, in order to incur criminal responsibility as a superior, the
superior must have had effective control over the perpetrator at the time at which the superior
is said to have failed to exercise his powers to prevent or to punish.” While in practice the
superior will also often have effective control at the time that the subordinate commits or is
about to commit a criminal act, this in itself is not required. Thus, if a superior assumes
command after a crime has been committed by his subordinates and he knows or has reason to
know that such a crime has been committed, the Chamber is of the opinion that to assume his
responsibility as a superior officer, he will have the duty to punish the perpetrators from the

moment he assumes effective control.

300. The Chamber considers that this principle was properly stated by the Trial Chamber in
Oric:

The superior must certainly have effective control of the relevant subordinates at
the time when measures of investigation and punishment are to be taken against
them. Such a link, however, appears less essential, if necessary at all, with regard to
the time at which the crime was committed. The duty to prevent calls for action by
the superior prior to the commission of the crime, and thus presupposes his
power to control the conduct of his subordinates. The duty to punish, by contrast,
follows the commission of a crime of which the superior need not have been
aware, and thus at the moment of commission was in fact out of his or her control
to prevent. Since a superior in such circumstances is obliged to take punitive
measures notwithstanding his or her ability to prevent the crime due to his lack or
her lack of awareness and control, it seems only logical that such an obligation
would also extend to the situation wherein there has been a change of command
following the commission of a crime by a subordinate. The new Commander in

%2 See, for example, Celebici Appeal Judgement, para. 192.

553 Krnojelac Appeal Judgement, para. 171. See also: Oric Appeal Judgement, Declaration of Judge Shahabuddeen,
paras 19-25; Oric Appeal Judgement, Dissenting Opinion of Judge Liu, paras 31-32; Hadzihasanovic et al. Appeal
Decision, Dissenting Opinion of Judge Hunt, para. 9.

%54 Oric Appeal Judgement, Dissenting Opinion of Judge Liu, para. 2.
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such a case, now exercising power over his or her subordinates and being made
aware of their crimes committed prior to the change of command, for the sake of
coherent prevention and control, should not let them go unpunished....
Consequently, for a superior’s duty to punish, it should be immaterial whether he
or she had assumed control over the relevant subordinates prior to their
committing the crime.”

301. The Chamber is also satisfied that this holding is consistent with the ICTY Appeals
Chamber in Celebici which concluded that:

As long as a superior has effective control over subordinates, to the extent that he
can prevent them from committing crimes or punish them after they committed
the crimes, he would be held responsible for the commission of the crimes if he
failed to exercise such abilities of control.”

302. The Chamber has also considered the sources of law relied on by the majority in the
Hadzihasanovic et al. Appeal Decision to determine the content of superior responsibility at

customary international law. Article 86(2) of Additional Protocol I provides:

The fact that a breach of the Conventions or of this Protocol was committed by a
subordinate does not absolve his superiors from penal disciplinary responsibility,
as the case may be, if they knew, or had information which should have enabled
them to conclude in the circumstances at the time, that he was committing or was
going to commit such a breach and if they did not take all feasible measures
within their power to prevent or repress the breach.

303. Similarly, in relation to the duties of Commanders, Article 87(3) of Protocol I states:

The High Contracting Parties and Parties to the conflict shall require any
Commander who is aware that subordinates or other persons under his control
are going to commit or have committed a breach of the Conventions or of this
Protocol, to initiate such steps as are necessary to prevent such violations of the
Conventions or this Protocol, and, where appropriate, to initiate disciplinary or
penal action against violators thereof.

304. The Chamber is of the opinion that both of these provisions must be read together to

properly understand their full content.” While Article 86(2) refers to knowledge that a

% Oric Trial Judgement, para. 335. The Trial Chamber found, however, that it was bound to apply the decision of
the Appeals Chamber in Hadzihasanovic et al. Appeal Decision on Command and thus did not apply superior
responsibility in cases where the superior had not exercised effective control at the time of the criminal act.

356 Celebici Appeal Judgement, para. 198.

%7 JCRC Commentary on Additional Protocols, Additional Protocol 1, Article 86(2), para. 3541. See also Celebici
Appeal Judgement, para. 237: “Article 87 requires parties to a conflict to impose certain duties on Commanders,
including the duty in Article 87(3) to ‘initiate disciplinary or penal action’ against subordinates or other persons
under their control who have committed a breach of the Geneva Conventions or of the Protocol. That duty is
limited by the terms of Article 87(3) to circumstances where the Commander ‘is aware’ that his subordinates are
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subordinate was committing or was about to commit a crime, Article 87(3) places a duty on
Commanders whose subordinates are “going to commit or have committed a breach”. Thus,
while the majority of the ICTY Appeals Chamber in Hadzihasanovic et al. relied on Article 86(2)
to conclude that a superior could only be liable for subordinates who were under his effective

5% this Chamber concludes that this interpretation is not

control at the time of the criminal act,
consistent with the Articles when read together. Moreover, this Chamber considers that such
an interpretation would be inconsistent with the object and purpose of the Additional Protocol
and would “leave a gaping hole in the protection which international humanitarian law seeks

to provide for the victims of the crimes committed contrary to that law.”*”

305. The Chamber has also considered Article 28 of the ICC Statute which, in a very
complex provision compared to that of Article 6(3) of the SCSL Statute, refers to a military
Commander who “either knew or, owing to the circumstances at the time, should have known
that the forces were committing or about to commit such crimes.”* While this Chamber does
consider that the ICC Statue has value in determining the state of customary international
law," the Chamber is also cognisant of the fact that the ICC Statute was also often the
product of delicate negotiations and compromises.”®® Furthermore, if this provision is
interpreted to mean that the Commander must have known of the crimes either before or
during their commission, then this would also mean that superiors who exercised effective
control at the time of the criminal acts, but only found out about the crimes after they had
been completed, would be under no obligation to either report the matter for investigation or

to punish.”®

306. For all of these reasons, this Chamber is satisfied that the principle of superior

responsibility as it exists in customary international law does include the situation in which a

going to commit or have committed such breaches. Article 87 therefore interprets Article 86(2) as far as the duties
of the Commander or superior are concerned, but the criminal offence based on command responsibility is
defined in Article 86(2) only.” See further Oric Appeal Judgement, Partially Dissenting Opinion and Declaration of
Judge Liu, paras 14-21.

%8 Hadzihasanovic et al. Appeal Decision on Command Responsibility, para. 47.

59 Hadzihasanovic et al. Appeal Decision, Dissenting Opinion of Judge Hunt, para. 22. See also Oric Appeal
Judgement, Dissenting Opinion of Judge Liu, para. 30.

50 JCC Statute, Article 28(a)(i).

51 Tadic Appeal Judgement, para. 223 citing with approval Furundzija Trial Judgement, para. 227.

%2 Hadzihasanovic et al. Appeal Decision, Dissenting Opinion of Judge Hunt, paras 30-31.

56 Oric Appeal Judgement, Dissenting Opinion of Judge Liu, para. 25; Hadzihasanovic et al. Appeal Decision,
Dissenting Opinion of Judge Shahabuddeen, para. 20.
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Commander can be held liable for a failure to punish subordinates for a crime that occurred
before he assumed effective control. While it must clearly be established that the superior
exercised effective control over the subordinate who committed the crime at the time that there
was an alleged failure in his duty to punish, it is not necessary that the effective control also

existed at the time of the criminal act.

307. Similarly, in order to hold a Commander liable for the acts of subordinates who
operated under his command on a temporary basis, it must be demonstrated that the
Commander had “effective control over subordinates, to the extent that he can prevent them
from committing crimes or punish them after they committed the crimes [...]”.*** This
Chamber understands that the relevant time period for the effective control of the superior
relates again to the time during which the superior is alleged to have failed to prevent or failed

to punish the subordinates for the criminal acts.

4.2.2. Mental Element: the Superior Knew or Had Reason to Know

308. In order to hold a superior responsible under Article 6(3) of the Statute for crimes
committed by a subordinate, the Chamber is of the opinion that the Prosecution must prove
that the superior knew or had reason to know that his subordinate was about to commit or had
committed such crimes. Responsibility under Article 6(3) of the Statute is not a form of strict

liability.’®

309. The actual knowledge of the superior, that is, that he knew that his subordinate was
about to commit or had committed the crime, may not be presumed and may be established by
direct evidence or through circumstantial evidence from which it may be inferred that the
Commander had in fact acquired such knowledge.”® The superior must have knowledge of the
alleged criminal conduct of his subordinates and not simply knowledge of the occurrence of
the crimes themselves.”®” Various factors or indicia may be considered by the Chamber when

determining the actual knowledge of the superior. Such indicia would include: the number,

364 Celebici Appeal Judgement, 198.

365 See Celebici Appeal Judgement, para. 239: “The Appeals Chamber would not describe superior responsibility as
a vicarious liability doctrine, insofar as vicarious liability may suggest a form of strict imputed liability.”

566 Kordic and Cerkez Trial Judgement, para. 427; Blaskic Trial Judgement, para. 307; Celebici Trial Judgement, para.
386.

367 Oric Appeal Judgement, paras 57-59.
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type and scope of the illegal acts; the time during which the illegal acts occurred; the number
and type of subordinates involved; the logistics involved, if any; the means of communication
available; the geographical location of the acts; the widespread occurrence of the acts; the
tactical tempo of operations; the modus operandi of similar illegal acts; the officers and staff
involved; and the location of the superior at the time and the proximity of the acts to the

location of the superior.”®®

310. The Chamber accepts the jurisprudence of the Ad Hoc Tribunals that the “had reason
to know” standard will only be satisfied if information was available to the superior which
would have put him on notice of offences committed by his subordinates or about to be
committed by his subordinates.”® Such information need not be such that, by itself, it was
sufficient to compel the conclusion of the existence of such crimes.”™ It need not, for instance,
take “the form of specific reports submitted pursuant to a monitoring system” and “does not
need to provide specific information about unlawful acts committed or about to be
committed”.”™ It can be general in nature, but it must be sufficiently alarming so as to alert the
superior to the risk of the crimes being committed or about to be committed,”™ and to justify
further inquiry in order to ascertain whether indeed such crimes were committed or were
about to be committed by his subordinates.’” The superior need only have notice of a risk that

crimes might be carried out and there is no requirement that this be a strong risk or a

substantial likelihood.’™

568 Blaskic Appeal Judgement, para. 57 endorsing Blaskic Trial Judgement, para. 307. See also Limaj et al. Trial
Judgement, para. 524; Strugar Trial Judgement, para. 368; Celebici Trial Judgement, para. 386. See further Oric Trial
Judgement, fn 909: “With regard to geographical and temporal circumstances, it has to be kept in mind that the
more physically distant the commission of the subordinate’s acts from the superior’s position, the more difficult it
will be, in the absence of other indicia, to establish that the superior had knowledge of them. Conversely, if the
crimes were committed close to the superior’s dutystation, the easier it would be to establish a significant
indicium of the superior’s knowledge, and even more so if the crimes were repeatedly committed.”

5% Celebici Appeal Judgement, para. 241, subsequently followed by Krnojelac Appeal Judgement, para. 154, Blaskic
Appeal Judgement, para. 62, Galic Appeal Judgement, para. 184.

10 See Limaj et al. Trial Judgement, para. 525; Strugar Trial Judgement para. 369; Celebici Trial Judgement, para.
393.

11 Galic Appeal Judgement, para. 184 citing Celebici Appeal Judgement, para. 238. “For instance, a military
Commander who has received information that some of the soldiers under his command have a violent or
unstable character, or have been drinking prior to being sent on a mission, may be considered as having the
required knowledge.” (Celebici Appeal Judgement, para. 238).

572 See Krnojelac Appeal Judgement, paras 155, 169.

5 See Limaj et al. Trial Judgement, para. 525 and footnoted references.

5 Strugar Appeal Judgement, para. 304.
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311.  While a superior’s knowledge of and failure to punish his subordinates’ past offences is
insufficient on its own to conclude that the superior knew that future offences would be

committed, such knowledge may constitute sufficiently alarming information to justify further

inquiry.”” The Chamber endorses the views of the ICTY Appeals Chamber that:

[A] Trial Chamber may take into account the failure by a superior to punish the
crime in question. Such a failure is indeed relevant to the determination of
whether, in the circumstances of a case, a superior possessed information that was
sufficiently alarming to put him on notice of the risk that similar crimes might
subsequently be carried out by subordinates and justify further inquiry. In this
regard, the Appeals Chamber stresses that a superior’s failure to punish a crime of
which he has actual knowledge is likely to be understood by his subordinates at
least as acceptance, if not encouragement, of such conduct with the effect of
increasing the risk of new crimes being committed.’™

312. The superior cannot be held liable for having failed in his duty to obtain such
information in the first place.””” The information in question must be available to the superior,
but the superior need not have actually acquainted himself with the information.’”™ Thus, the
superior cannot remain wilfully blind to information that is available to him.’” In any event,
an assessment of the mental element required by Article 6(3) of the Statute should be
conducted in the particular circumstances of each case, taking into account the specific

situation of the superior concerned at the time in question.”®

4.2.3. Necessary and Reasonable Measures

313. The Chamber is of the opinion that a superior may be held responsible pursuant to
Article 6(3) of the Statute if he has failed to take necessary and reasonable measures to prevent
the commission of a crime or punish the perpetrators thereof. Necessary measures are those
measures appropriate for the superior to discharge his obligation by showing that he genuinely
tried to prevent or punish a crime. Reasonable measures can be said to be those “reasonably
falling within the material powers of the superior.”®' The determination of what constitutes

necessary and reasonable measures that fulfil the duty of the Commander must be made on a

35 See Hadzihasanovic and Kubura Appeal Judgement, para. 30; Krnojelac Appeal Judgement, para. 169.
576 Hadzihasanovic and Kubura Appeal Judgement, para. 30. See also Strugar Appeal Judgement, para. 301.
377 Celebici Appeal Judgement, para. 226.

578 Celebici Appeal Judgement, para. 239.

5 Halilovic Trial Judgement, para. 69, relying on Celebici Trial Judgement, para. 387.

>80 Krnojelac Appeal Judgement, para. 156; Celebici Appeal Judgement, para. 239.

381 Halilovic Appeal Judgement, para. 63.
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case-by-case basis and is not a matter of substantive law, but of evidence.’®

314. Under Article 6(3), the superior has a duty both to prevent the commission of the
offence and punish the perpetrators. These are not alternative obligations - they involve
different crimes committed at different times: “the failure to punish concerns past crimes
committed by subordinates, whereas the failure to prevent concerns future crimes of
subordinates.””® The duty to prevent arises from the time a superior acquires knowledge, or
has reason to know that a crime is being or is about to be committed, while the duty to punish
arises after the superior acquires knowledge of the commission of the crime.”® “A superior
must act from the moment that he acquires such knowledge. His obligations to prevent will not

be met by simply waiting and punishing afterwards.”*®

315. The Chamber is of the opinion that whether a superior has discharged his duty to
prevent the commission of a crime will depend on his material ability to intervene in a specific
situation. In making this determination, the Chamber may take into account factors such as
those which have been enumerated in the Strugar case on the basis of the case law developed by
the military tribunals in the aftermath of World War II: the superior’s failure to secure reports
that military actions had been carried out in accordance with international law, the failure to
issue orders aimed at bringing the relevant practices into accord with the rules of war, the
failure to protest against or to criticise criminal action, the failure to take disciplinary measures
to prevent the commission of atrocities by the fighters under the superior’'s command and the
failure to insist before a superior authority that immediate action be taken.”™ As part of his
duty to prevent subordinates from committing crimes, the Chamber is of the view that a
superior also has the obligation to prevent his subordinates from following unlawful orders

given by other superiors.

316. The Chamber notes that a causal link between the superior’s failure to prevent his

subordinates’ crimes and the occurrence of these crimes is not an element of the superior’s

%82 Hadzihasanovic and Kubura Appeal Judgement, para. 151; Halilovic Appeal Judgement, para. 63; Blaskic Appeal
Judgement, para. 72.

583 Blaskic Appeal Judgement, para. 83.

%8 Limaj et al. Trial Judgement, para. 527 referring to Blaskic Appeal Judgement, para. 83 and Kordic and Cerkez
Trial Judgement, paras 445-446.

*% Limaj et al. Trial Judgement, para. 527. See also Strugar Trial Judgement, para. 373.

Case No. SCSL-04-15-T 103 2 March 2009



responsibility; it is a question of fact rather than of law.® “Command responsibility is
responsibility for omission, which is culpable due to the duty imposed by international law

upon a Commander” and does not require his involvement in the crime.”®

317. The Chamber is of the opinion that the duty imposed on a superior to punish
subordinate offenders includes the obligation to investigate the crime or to have the matter
investigated to establish the facts in order to assist in the determination of the proper course of
conduct to be adopted.”® The superior has the obligation to take active steps to ensure that the
offender will be punished.””® The Chamber further takes the view that, in order to discharge
this obligation, the superior may exercise his own powers of sanction, or if he lacks such

powers, report the offender to the competent authorities.”!

%86 Strugar Trial Judgement, para. 374 and footnoted references. See also Limaj et al. Trial Judgement, para. 528;
Halilovic Trial Judgement, para. 89; Oric Trial Judgement, para. 331.

8" Hadzihasanovic and Kubura Appeal Judgement, paras 38-40; Kordic and Cerkex Appeal Judgement, para. 832;
Blaskic Appeal Judgement, para. 77.

%8 Hadzihasanovic Appeal Judgement, para. 39 endorsing Halilovic Trial Judgement, para. 78. See also Oric Trial
Judgement, para. 293.

5% Halilovic Trial Judgement, para. 97; Strugar Trial Judgement, para. 376; Kordic and Cerkez Trial Judgement, para.
446.

% Limaj et al. Trial Judgement, para. 529; Halilovic Trial Judgement, para. 98.

! Hadzihasanovic and Kubura Appeal Judgement, para. 154; Halilovic Appeal Judgement, para. 182.
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IV. CHALLENGES TO THE FORM OF THE INDICTMENT

1. General Principles of Pleading

318.  Under Article 17(4)(a) of the Statute, an accused has the right to be informed promptly
and in detail in a language that he or she understands of the nature and cause of the charge
against him or her. Article 17(4)(b) provides that every accused has the right to adequate time
and facilities for the preparation of his defence. Rule 47(C) of the Rules of Procedure and

Evidence of the Special Court (“the Rules”) states:

The Indictment shall contain, and be sufficient if it contains, the name and
particulars of the suspect, a statement of each specific offence of which the named
suspect is charged and a short description of the particulars of the offence. It shall
be accompanied by a Prosecutor’s case summary briefly setting out the allegations
he proposes to prove in making his case.

319. Rule 26bis is also relevant. It provides, inter alia, that:

The Trial Chamber and the Appeals Chamber shall ensure that a trial is fair and
expeditious and that proceedings before the Special Court are conducted [...] with
full respect for the rights of the Accused [...].

320. These provisions enshrine the right of an accused to adequately and effectively prepare
his defence. As we held in our seminal decision on the Sesay Defence preliminary challenge to
the form of the Indictment, in order for the Accused “to adequately and effectively prepare his
defence, the Indictment must plead with sufficient specificity or particularity the facts
underpinning the specific crimes.”””” The Indictment is the foundational-charging instrument
upon which each prosecution rests and “must embody a concise statement of the facts

specifying the crime or crimes preferred against the accused.”””

321. The Appeals Chamber has held that the Prosecution must plead material facts with a

9594

“sufficient degree of specificity”””* which requires that an Indictment contain “a concise

592 Prosecutor v. Sesay, Kallon and Gbao, SCSL-2003-05-PT, Decision and Order on Defence Preliminary Motion for
Defects in the Form of the Indictment, 19 November 2003, para. 6 [Sesay Decision on Form of Indictment];
Prosecutor v. Kondewa, Decision and Order on Defence Preliminary Motion for Defects in the Form of the
Indictment, SCSL-2003-12-PT, 27 November 2003, para. 6 [Kondewa Decision on Form of Indictment].

5% Sesay Decision on Form of Indictment, para. 6; Kondewa Decision on Form of Indictment, para. 6.

%% AFRC Appeal Judgement, para. 37. The Appeals Chamber also considered the required degree of specificity in
an indictment at paras 41, 81-87, 99-110, 114-115 of the AFRC Appeal Judgement and in the CDF Appeal

Case No. SCSL-04-15-T 105 2 March 2009



statement of the facts of the case and of the crime with which the suspect is charged.”””
Nevertheless, “there is a minimum level of information that must be provided by the
Indictment; there is a floor below which the level of information must not fall if the

indictment is to be valid as to its form.”””

322. An indictment must state the material facts underpinning the charges, but need not
elaborate on the evidence by which such material facts are to be proven.””” What is material

depends on the facts of the particular case and cannot be decided in the abstract.””®

323. In addition, this Chamber has held that the following factors are relevant to

determining the degree of specificity required in an Indictment:*”

(i)  The nature of the allegations;
(ii) The nature of the specific crimes charged;
(iii) The circumstances under which the crimes were allegedly committed;

(iv) The duration of time over which the said acts or events constituting the crimes
occurred;

Judgement, paras 442-443. This Chamber also has considered the specificity with which the Indictment must be
pleaded in the Sesay Decision on Form of Indictment; Prosecutor v. Kanu, SCSL-2003-13-PT, Decision and Order
on Defence Preliminary Motion for Defects in the Form of the Indictment (TC), 19 November 2003 [Kanu
Decision on Form of Indictment]; and in Kondewa Decision on Form of Indictment; Kamara Decision on Form of
Indictment; and in Prosecutor v. Norman, Fofana and Kondewa, SCSL-04-14-T, Decision on the First Accused’s
Motion for Service and Arraignment on the Consolidated Indictment (TC), 29 November 2004, paras 22-29
[Norman Decision on Service and Arraignment], which findings were not disturbed on appeal: Prosecutor v.
Norman, Fofana and Kondewa, SCSL-04-14-AR73, Decision on Amendment of the Consolidated Indictment (AC),
16 May 2005, esp. para. 53 [Norman Appeal Decision on Amendment of Indictment].

5% Prosecutor v. Kvocka, Kos, Radic, Zigic, IT-98-30/1, Decisions on Defence Preliminary Motions on the Form of
the Indictment (TC), 12 April 1999, para. 14 [Kvocka et al. Decision on Form of Indictment], cited with approval
in the AFRC Appeal Judgement, para. 37.

5% Kvocka et al. Decision on Form of Indictment, para. 14, cited with approval in the AFRC Appeal Judgement at
para. 37; this principle was also applied by this Chamber: Sesay Decision on Form of Indictment, para. 6; Kanu
Decision of Form of Indictment, paras 6, 10; Kamara Decision on Form of Indictment, para. 33.

37 Sesay Decision on Form of Indictment, para. 6; Kanu Decision on Form of Indictment, paras 6, 10; Kamara
Decision on Form of Indictment, para. 33; Prosecutor v. Krnojelac, IT-97-25-PT, Decision on the Defence
Preliminary Motion on the Form of the Indictment (TC), 24 February 1999, para. 12 [Krnojelac First Decision on
Form of Indictment].

% AFRC Appeal Judgement, paras 37-38, 40; Sesay Decision on Form of Indictment, para. 6; Kanu Decision on
Form of Indictment, paras 6, 10; Kamara Decision on Form of Indictment, para. 33; Norman Decision on Service
and Arraignment, para. 24; Kupreskic et al. Appeal Judgement, para. 89.

5% Sesay Decision on Form of Indictment, para. 8; Kanu Decision on Form of Indictment, para. 42; Kondewa
Decision on Form of Indictment, para. 6. See also Norman Service and Arraignment Decision, para. 28 and the
Dissenting Opinion of Judge Thompson, para. 10; Kvocka et al. Appeal Judgement, para. 28.
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(v)  The totality of the circumstances surrounding the commission of the alleged
crimes; and

(vi) The Indictment as a whole and not isolated and separate paragraphs.®™

324. The Chamber is strongly of the view that it must evaluate the adequacy of an
Indictment considering all of the circumstances of this particular case. In the final analysis, the
Chamber cannot require the Prosecution to have done the impossible when it drafted the
Indictment, but the Prosecution bears the burden of proving the case that it pleaded beyond

reasonable doubt.®®!

1.1. The Degree of Specificity Required in relation to Allegations pursuant to Article 6(1)

325. The Appeals Chamber held that where direct participation by an accused is alleged, the
Prosecution must provide particulars in the Indictment.®> Where the Prosecution alleges that
an accused has personally done the acts in question, in as far it is possible, the Prosecution

should plead in the Indictment:

The identity of the victim, the places and the approximate date of those acts and
the means by which the offence was committed. Where the prosecution is unable
to specify any of these matters, it cannot be obliged to perform the impossible.
Where the precise date cannot be specified, a reasonable range of dates may be
sufficient. Where a precise identification of the victim or victims cannot be
specified, a reference to their category or position as a group may be sufficient.
Where the prosecution is unable to specify matters such as these, it must make it
clear in the indictment that it is unable to do so and that it has provided the best

information it can.’®

326. It is the considered view of the Chamber that where an accused is alleged to be
individually responsible for crimes charged in the Indictment but is not alleged to have
committed them personally, the standard of specificity to be required in the Indictment is
somewhat lower. In such a situation, it is the acts by which an accused is said to have ordered,
planned, committed, instigated, or otherwise aided and abetted in the planning, preparation or

execution of the crimes charged which are most material. Where the Prosecution is able to

0 On this last point, see specifically the AFRC Appeal Judgement, para. 81.

1 Kanu Decision on Form of Indictment, para. 25.

€2 AFRC Appeal Judgement, para. 38.

893 Prosecutor v. Brdjanin and Talic, IT-99-36-1, Decision on Objections by Momir Talic to the Form of the Amended
Indictment (TC), 20 February 2001, para. 22 [Talic Decision on Form of Indictment], cited with approval in
AFRC Appeal Judgement, para. 38 and in the Norman Service and Arraignment Decision, para. 25. See also
Seromba Appeal Judgement, para. 100.
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provide such particulars, it should put an accused on notice of the acts of others for which he is

alleged to be responsible.***

1.2. The Degree of Specificity Required in relation to Allegations pursuant to Article 6(3)

327. Where the criminal responsibility of an accused person for an offence is based on an
allegation of superior responsibility, the Prosecution must plead “the relationship of the
accused to his subordinates, his knowledge of the crimes and the necessary and reasonable
measures that he failed to take to prevent the crimes or to punish his subordinates” with a
sufficient degree of specificity."” Therefore, an Indictment must particularise both the conduct
of an accused by which he is alleged to be responsible as a superior and the alleged criminal

conduct of his subordinates.®®

328.  With respect to the conduct of persons other than an accused under Article 6(3),
although the Prosecution must still provide the particulars which it is able to give, the relevant
allegations will usually be pleaded with a relatively lower degree of precision than allegations
made under Article 6(1). A relatively lower degree of specificity is required in an Indictment in
relation to allegations of superior responsibility. This is because the details of these acts,
including the identities of victims and physical perpetrators, may be unknown. Moreover, the

acts themselves generally will not “be greatly in issue”.%’

1.3. Exceptions to the Specificity Requirements

329. The Chamber considers that the failure to plead the material facts underlying the
offences in an Indictment renders it vague and unspecific, and in many cases defective. The
Appeals Chamber, however, has recognized that there is a “narrow exception” to the specificity
requirement for Indictments at international criminal tribunals, holding that “[i]n some cases,

the widespread nature and sheer scale of the alleged crimes make it unnecessary and

6% Norman Service and Arraignment Decision, para. 23; Prosecutor v. Krnojelac, IT-97-25-T, Decision on Form of
Second Amended Indictment (TC), 11 May 2000, para. 18 [Krnojelac Second Decision on Form of Indictment].

605 AFRC Appeal Judgement, para. 39. See also Krnojelac Second Decision on Form of Indictment, para. 18.

896 Prosecutor v. Ntagerura, Bagambiki and Imanishimwe, ICTR-99-46-T, Judgement and Sentence (TC), 25 February
2004, para. 35, [Ntagerura et al. Appeal Judgement] cited with approval by the Appeals Chamber the AFRC Appeal
Judgement, para. 39.

7 Krnojelac, Second Decision on Form of Indictment, para. 18. See also Sesay Decision on Form of Indictment,
para. 14; Norman Service and Arraignment Decision, para. 24.
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impracticable to require a high degree of specificity.”*™ The Chamber will keep in mind the
nature and scale of the conflict when evaluating the arguments of the Accused with respect to

the degree of specificity required in the Indictment.*”

330. The Chamber is of the view that, in addition to the “criminogenic setting” of the

® the particular context in which the RUF trial unfolded is a

alleged crimes themselves,®’
pertinent factor to consider when determining the level of specificity with which it was
practicable to expect the Prosecution to plead the allegations in the Indictment. The fact that

the investigations and trials were intended to proceed as expeditiously as possible in an

immediate post-conflict environment is particularly relevant.

331. Nevertheless, in an indictment, the Prosecution must “indicate its best understanding
of the case against the accused”.®’’ The Prosecution may not rely on weakness of its own

2 Nor may the

investigation to justify its failure to plead material facts in an Indictment.
Prosecution omit aspects of its main allegations in an Indictment “with the aim of moulding
the case against the accused in the course of the trial depending on how the evidence

unfolds.”®” An Indictment must provide an accused with sufficient information to understand

the nature of the charges against him and to prepare his defence.®'* Therefore, a Chamber

608 AFRC Appeal Judgement, para. 41; Sesay Decision on Form of Indictment, para. 9; Ntakirutimana Appeal
Judgement, para. 73; Gacumbitsi Appeal Judgement, para. 89; Muvunyi Appeal Judgement, para. 60. See also, Justice
Case, pp. 984-985, holding that “simple murder and isolated instances of atrocities do not constitute the
gravamen of the charge. Defendants are charged with crimes of such immensity that mere specific instances of
criminality appear insignificant by comparison. See further United States of America v. Ernst von Weizsaecker et al.,
Motion by General Spokesman for Defence Counsel, 18 December 1947 and Order of the Tribunal Denying
Defense Motions, Jan. 5, 1948, in Trials of War Criminals before the Nuremberg Military Tribunals under Control
Council Law No. 10, vol. XV, pp. 254-256, 258-260 respectively: In response to a defence objection that the general
phrasing of the Indictment failed to clearly define the particular participation of the individual defendant in the
crimes alleged, the Tribunal held that “[t]he crimes against the defendants in this indictment do not consist of
single or isolated acts but of a long and continuous series resulting from plans and schemes carefully laid out and
matured long prior to their execution; they differ from usual offences which are directed against life, limb,
property or reputation of an individual.” And, see also Judge Richard May and Marieke Wierda, International
Criminal Evidence (New York: Transnational Publishers, 2002) para. 2.60 [May and Wierda, International Criminal
Evidence].

99 Sesay Decision on Form of Indictment, paras 9, 12; Kanu Decision on Form of Indictment, paras 18-21;
Kondewa Decision on Form of Indictment, paras 9-10; Norman Service and Arraignment Decision, paras 28-29.

810 Sesay Decision on Form of Indictment, para. 9; Kanu Decision on Form of Indictment, para. 20.

11 Kyocka et al. Appeal Judgement, para. 30. See also Norman Service and Arraignment Decision, para. 28; Kupreskic
et al. Appeal Judgment, paras 90, 92.

612 Kyocka et al. Appeal Judgement, para. 30.

13 Kupreskic et al. Appeal Judgement, para. 92.

1% Prosecutor v. Ndindabahizi, ICTR-01-71-A, Judgement (AC), 16 January 2007, para. 19 [Ndindabahizi Appeal
Judgement]; Kvocka et al. Appeal Judgement, para. 30.
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must balance practical considerations relating to the nature of the evidence against the need to
ensure that an Indictment is sufficiently specific to allow an accused to fully present his

defence.®®

1.4. Curing a Defective Indictment

332.  Where an Indictment is impermissibly vague and lacking in specificity, the Appeals
Chamber has directed that the Trial Chamber must inquire if the Prosecution has remedied
the prejudice caused by “timely, clear and consistent information provided to the accused by
the Prosecution.”®® Where such timely, clear and consistent notice is not provided, the
prejudice caused to the accused by this defect still may be “deemed harmless if the Prosecution
is able to show that the ability of the accused to prepare his defence was not materially

o 61
impaired.”"”

333, In determining whether the Prosecution has cured a defective indictment, the
Chamber, guided by the decision of the Appeals Chamber in the CDF Appeal, will consider
whether the Accused received sufficient notice of the allegations in the Prosecution’s Pre-Trial
Brief, Supplemental Pre-Trial Brief and attached Witness Summaries, or Opening Statement.®'®
The Chamber also will consider whether the Prosecution cured any defects in the Indictment
by the information included in Prosecution motions to add witnesses to its witness list granted

or in other communications by the Prosecution.’” When determining whether the Prosecution

815 Ndindabahizi Appeal Judgement, para. 20. See also Naletilic and Martinovic Appeal Judgement, paras 24, 30 and
58, requiring different degrees of specificity depending on the mode of liability and the nature of the crime
alleged; Ntakirutimana Appeal Judgement, paras 73-76 discussing the degree of specificity required where personal
commission is alleged by the Prosecution; Kvocka et al. Appeal Judgement, para. 30; Kupreskic et al. Appeal
Judgement, paras 89-92; Ntagerura et al. Appeal Judgement, para. 27; Ntakirutimana Appeal Judgement, paras 25-
26, 78.

616 CDF Appeal Judgement, para. 443; AFRC Appeal Judgement, para. 44.

81" CDF Appeal Judgement, para. 443; AFRC Appeal Judgement, para. 45; Gacumbitsi Appeal Judgment, paras 175-
179; Kvocka et al. Appeal Judgement, para. 43; Ntakirutimana Appeal Judgement, para. 78; Kupreskic et al. Appeal
Judgement, paras 92, 114; Ntagerura et al. Appeal Judgement, para. 27; Seromba Appeal Judgement para. 100.

818 CDF Appeal Judgement, para. 444. See also Prosecutor v. Bikindi, ICTR-01-72-T, Judgement (TC), 2 December
2008, paras 19-21; Muhimana Appeal Judgement, para. 82; Gacumbitsi Appeal Judgement, paras 57-58; Naletilic and
Martinovic Appeal Judgement, para. 45; Ntakirutimana Appeal Judgement, para. 48.

819 Prosecutor v. Simba, ICTR-01-76-A, Judgement (AC), 27 November 2007, para. 64 [Simba Appeal Judgement];
Muhimana Appeal Judgement, para. 82; Gacumbitsi Appeal Judgement, paras 57-58; Naletilic and Martinovic Appeal
Judgement, para. 27; Ntakirutimana Appeal Judgement, para. 41; Prosecutor v. Bagosora, Kabiligi, Ntabakuze,
Nsengiyumva, ICTR-98-41-AR73, Decision on Aloys Ntabakuze’s Interlocutory Appeal on Questions of Law Raised
by the 29 June 2006 Trial Chamber I Decision on Motion for Exclusion of Evidence (AC), 18 September 2006,
para. 35 [Ntabakuze Interlocutory Appeal Decision]. The Prosecution filed three motions to add witnesses:
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has cured a defect in the Indictment the Chamber will take account of “the timing of the
communications, the importance of the information to the ability of the accused to prepare his
defence and the impact of the newly-disclosed material facts on the Prosecution’s case.”*® In
essence, the Chamber will consider and resolve these questions on a case-by-case basis. In that
regard the Chamber notes that the trial proceedings did not run continuously during the

presentation of the Prosecution case; rather, the trial proceeded in six to eight week sessions

21

with a six to eight week break in between each session,**' and the Defence case began eight

months after the Prosecution closed its case.®*

334. The Chamber finds no merit in the Defence submission that it ought to wholly

623

disregard evidence where it diverges materially from a relevant witness statement.®” Material

differences between a prior statement and oral testimony go to the credibility and the weight to

62

be attached to such evidence,** not to question of a defect in the Indictment.

335. The Sesay Defence raised objections to the form of the Indictment by way of a

preliminary motion,*” and continued to object during the course of the trial that he had no

Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Prosecution Request for Leave to Call Additional Witnesses
and Disclose an Additional Witness Statement, 12 July 2004, paras 89, 13 [First Prosecution Motion to Call
Additional Witnesses], motion granted in Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Decision on
Prosecution Request to Call Additional Witnesses (TC), 29 July 2004, see esp. para. 36 and the operative
paragraph ordering a minimum five-month delay between the date of the Decision and the earliest date that any of
the witnesses mentioned in the original Motion would be permitted to testify; Prosecutor v. Sesay, Kallon and Gbao,
SCSL-04-15-T, Prosecution Request for Leave to Call Additional Witnesses and Disclose Additional Witness
Statements Pursuant to Rules 66(A)(ii) and 73bis(E), 23 November 2004, paras 10-12 [Second Prosecution Motion
to Call Additional Witnesses], motion granted in Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Decision on
Prosecution Request for Leave to Call Additional Witnesses and Disclose Additional Witness Statements, 11
February 2005, see esp. paras 30-33, 40-43, ordering a minimum three-month delay between the date of the
decision and the earliest date that any of the witnesses mentioned in the original motion would be permitted to
testify.

620 CDF Appeal Judgement, para. 443; Naletilic and Martinovic Appeal Judgement, para. 27; Kupreskic et al. Appeal
Judgement, paras 119-120; Niyitegeka Appeal Judgement, para. 197.

1 This procedure was adopted in order to enable Trial Chamber I to hear the CDF and RUF cases concurrently.
While the RUF case was in recess, the CDF proceedings were on-going.

22 Both of these points are raised by the Prosecution in its Final Trial Brief at para. 104.

62 See Kallon Final Trial Brief, paras 224-226.

624 See, for example, Prosecutor v. Norman, Fofana and Kondewa, SCSL-04-14-PT, Decision on Disclosure of Witness
Statements and Cross-Examination (TC), 16 July 2004, paras 18-21, 25 [Norman Decision on Witness Statements
and Cross-Examination]; Prosecutor v. Brima, Kamara and Kanu, SCSL-04-16-T, Decision on Joint Defence Motion
to Exclude all Evidence from Witness TF1-277 Pursuant to Rule 89(C) and/or Rule 95, 24 May 2005, para. 20;
Akayesu Trial Judgement, para. 139.

625 Sesay Decision on Form of Indictment.
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notice of various facts, and that they had not been properly disclosed.®”® The Kallon Defence
and Gbao Defence did not raise any objections to the form of the Indictment by way of a
preliminary motion.®”” During trial, the Kallon Defence objected to the evidence of certain
witnesses®”® and also raised certain objections relating to the Indictment in its Rule 98
submissions at the close of the Prosecution case.®” The Kallon Defence objected to the form of

0

the Indictment for the first time just before the beginning of his Defence case,”® and then

raised additional objections to the pleading of the Indictment in its Final Trial Brief.””! The

626 The Sesay Defence objected that Count 8 was legally impermissible, duplicitous and/or redundant: Oral
Decision on Rule 98 Motions, Transcript of 25 October 2006, p. 8.

627 Kallon objected that he did not have an opportunity to enter a plea to the Consolidated Indictment: Prosecutor
v. Sesay, Kallon and Gbao, SCSL-2004-15-T, Kallon - Decision on Motion for Quashing of Consolidated
Indictment (TC), 21 April 2004 [Kallon Decision on Motion to Quash].

628 Objection to the disclosure of certain information testified to by Witness TF1-015 found in Transcript of 27
January 2005, Melron Nicol-Wilson, pp. 141-143, upheld in Prosecutor v. Sesay, Kallon and Gbao, SCSL-2004-15-T,
Ruling on Disclosure Regarding Witness TF1-015 (TC), 28 January 2005; Objection to the Testimony of Witness
TF1-045 in Transcript of 22 November 2005, p. 21-26; Prosecutor v. Sesay, Kallon and Gbao, SCSL-2004-15-T,
Notice of Motion by Morris Kallon Pursuant to Rules 54 and 66(2) of the Rules of Procedure and Evidence of the
Special Court for Sierra Leone for an Order Directing the Prosecutor to Effect Reasonably Consistent Disclosures,
12 December 2005, overruled in Prosecutor v. Sesay, Kallon and Gbao, SCSL-2004-15-T, Decision on Defence
Motion for an Order Directing the Prosecution to Effect Reasonably Consistent Disclosure (TC), 18 May 2006.
See also Kallon Final Trial Brief, para. 170. The Kallon Defence also objected to the addition of Prosecution
witnesses TF1-359, TF1-360, TF1-361, TF1-363, TF1-314, TF1-362, TF1-366, TF1-367, and TF1-368. It is notable,
however, that Counsel for Kallon objected on the basis that the Prosecution motion should have indicated
whether witnesses would be added to the core or back-up lists, that their evidence was repetitive of the testimony
of other Prosecution Witnesses already heard, and that the addition of these individuals as witnesses would cause
prejudice to Accused because the witnesses may already have been contacted by the Defence to become Defence
witnesses. These objections were overruled in our Decision on First Prosecution Motion to Call Additional
Witnesses and Decision on Second Prosecution Motion to Call Additional Witnesses. We note also that Counsel
for Kallon did not object to the addition of TF1-371 to the Witness list and explicitly declined to object to the
admissibility of the supplemental statements of TF1-141 for late disclosure when asked by the Chamber whether
he wished to do so: Prosecutor v. Sesay, Kallon and Gbao, SCSL-2004-15-T, Ruling on Oral Application for the
Exclusion of Statements of Witness TF1-141 Dated Respectively 9th of October, 2004, 19th and 20th of October,
2004, and 10th January 2005 (TC), 3 February 2005, para. 10.

2 Counsel for Kallon also argued that portions of the evidence of Witnesses TF1-371, TF1-360, TF1-263, TF1-
141 were irrelevant because the Witnesses did not establish that the events occurred within the timeframe covered
by the Indictment: Transcript of 16 October 2006, Charles Taku, pp. 20-21; Counsel also argued that the
Indictment was defective for failing to plead whether attacks were widespread or systematic: Transcript of 16
October 2006, Charles Taku, pp. 38-39; Counsel submitted that Count 8 was redundant: Transcript of 25
October 2008, p. 8; Counsel also objected that the alleged burning of Koidu Town was not pleaded in the
Indictment: Transcript of 16 October 2006, Charles Taku, pp. 49-50.

0 Prosecutor v. Sesay, Kallon and Gbao, SCSL-2004-15-T, Motion on Challenges to the Form of the Indictment and
for Reconsideration of Order Rejecting Filing and Imposing Sanctions, 7 February 2008; Prosecutor v. Sesay, Kallon
and Gbao, SCSL-2004-15-T, Kallon Motion to Exclude Evidence Outside the Scope of the Indictment with
Confidential Annex A, 14 March 2008 [Kallon Exclusion Motion]. This motion was made more than one and a
half years after the Prosecution closed its case on 2 August 2006. An earlier motion by Kallon’s Counsel was
struck from the record in our Order Relating to Kallon Motion Challenging Defects in the Form of the
Indictment and Annexes A, B and C (TC), 31 January 2008, p. 3.

81 Objections to the pleading of the nature of the conflict: Kallon Final Trial Brief, paras 42-51; Objections to the
pleading of Counts 7 and 9: Kallon Final Trial Brief, paras 147-148, 153, 155-156.
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Gbao Defence sought leave to raise objections to the Prosecution’s pleading of joint criminal
enterprise during the trial,*** and has argued in its Final Trial Brief that the Chamber should

not consider allegations unrelated to ‘forced marriage’ under Count 8 of the Indictment.®”

336. Generally, if defects in the form of Indictment are alleged and an accused objected in a
timely manner at trial, the Prosecution has the burden of demonstrating that the Accused’s
ability to prepare his case has not been materially impaired. Where the Defence has raised no
objections during the course of the trial, however, and raises the matter only in its closing brief,
the burden shifts to the Defence to demonstrate that the Accused’s ability to defend himself
has been materially impaired,®** unless it can give a reasonable explanation for its failure to

raise the objection at trial.*

337. The Kallon Defence argued that the Chamber directed it to raise defects in the
Indictment at the end of the case; therefore, it has raised the objections in a timely manner.
This argument misconstrues the Chamber’s position. The Chamber is of the view that
preliminary motions pursuant to Rule 72(b)(ii) are the principal means by which the Defence
should object to the form of the Indictment, and that the Defence should be limited in raising
challenges to alleged defects in the Indictment at a later stage for tactical reasons.®® Where the
Defence objects to the admissibility of evidence on the basis that it falls outside the scope of

the Indictment, the Defence is expected to make a specific objection at the time the evidence

2 Prosecutor v. Sesay, Kallon and Gbao, SCSL-2004-15-T, Gbao Request for Leave to Raise Objections to the Form
of the Indictment, 23 August 2007 [Gbao Request for Leave on Form of Indictment]. See also Prosecutor v. Sesay,
Kallon and Gbao, SCSL-04-15-T, Decision on Gbao Request for Leave to Raise Objections to the Form of the
Indictment (TC), 17 January 2008 [Gbao Decision on Request to Raise Objections to the Form of the
Indictment]. Although Counsel for Gbao did interpose objections to the admissibility of certain evidence for lack
of notice during the Prosecution case, he has not argued that the Chamber should reconsider our decisions in
relation to these witnesses in his Final Trial Brief.

3 Gbao Final Trial Brief, paras 993-995.

8% Ntabakuze Interlocutory Appeal Decision, paras 45-47. In several cases dealing with the situation where an
accused has raised an objection to the form of the Indictment for the first time on Appeal, the Chamber has
consider what form of an objection would suffice for the burden to remain with the Prosecution. In Niyitegeka
Appeal Judgement, para. 199, the Appeals Chamber held that, unless the Defence had made specific objections at
the time the evidence was introduced, the burden would shift to the Defence. In Gacumbitsi Appeal Judgement,
para. 54, the Chamber held that any objection during the course of the trial, including during a 98bis application,
would be sufficient; and in Ntagerura et al. Appeal Judgement, para. 138, the Chamber held that a general pre-trial
objection to the form of the Indictment would suffice. See also Simic Appeal Judgement, 28 November 2006, para.
25.

5 Ntabakuze Interlocutory Appeal Decision, para. 47.
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sought to be introduced.®”

338.  Where the Defence has not objected at the pre-trial stage or at the time the impugned
evidence was introduced, however, the Chamber considers that a belated objection raised at a
later stage of the trial will not automatically lead to a shift in the burden of proof. In such a
case, the Chamber will “consider relevant factors, such as whether the Defence provided a

reasonable explanation for its failure to raise the objections at the trial.”®*

339. Guided by these fundamental tenets of law, the Chamber will now consider the

challenges to the form of the Indictment.

2. Submissions of the Parties

340. Each of the three Accused, Sesay, Kallon and Gbao, have been charged pursuant to
Article 6(1) of the Statute for having committed, planned, ordered, instigated and aided and
abetted the crimes charged under all 18 Counts of the Indictment.®” In respect of the
allegation of commission, the Prosecution alleges that the Accused personally committed the
crimes charged, and committed the crimes charged in Counts 1 to 14 through their
membership in a joint criminal enterprise (“JCE”).**® In addition, the three Accused have been
charged pursuant to Article 6(3) of the Statute with superior responsibility for the crimes

specified in all Counts of the Indictment.*"!

341. In their Final Trial Briefs, the Sesay, Kallon and Gbao Defence raised challenges to the
form of the Indictment. Counsel for each of the Accused argued that the defects in the
Indictment that they identified ought to preclude the conviction of their clients with respect to

certain acts, locations and modes of liability.

342. In its Final Trial Brief the Prosecution submitted that the Indictment, read as a whole,

is adequate and meets the requirements set out by Article 17(4) of the Statute and Rule

636 See AFRC Appeal Judgement, paras 42, 100. See also Prosecutor v. Hadzihasanovic and Kubura, IT-01-47-AR73.3,
Decision on Joint Defence Interlocutory Appeal of Trial Chamber Decision on Rule 98bis Motions for Acquittal
(AC), 11 March 2005, para. 10.

87 AFRC Appeal Judgement, para. 42.

8 Ntabakuze Interlocutory Appeal Decision, para. 47.

9 Indictment, paras 38, 40.

0 Tndictment, paras 38, 40.
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47(c).** The Prosecution argued that, taking into account all of the circumstances of the RUF
trial, the Indictment provides the Accused with sufficient notice of the material facts

underlying the charges.*

3. Analysis

3.1. Challenges to the Sufficiency of the Prosecution’s Pleading of the Alleged Joint Criminal
Enterprise

3.1.1. Submissions of the Parties

343, In its Final Trial Brief, the Sesay Defence argued that the Chamber should not consider
joint criminal enterprise as a mode of liability because the Prosecution failed to sufficiently
plead and altered the nature or scope of the alleged joint criminal enterprise.®** The Sesay
Defence submitted that the purpose of the common plan, as originally pleaded, was “to
terrorise and collectively punish the population by the commission of the enumerated crimes
contained within the indictment in order to gain and exercise political power and control over
the territory of Sierra Leone, in particular the diamond mining areas”. Sesay’s Counsel
objected that this purpose was altered impermissibly in an August 2007 Notice from the
Prosecution,’” which identified a common design with a dual purpose: to “pillage the
resources in Sierra Leone, particular diamonds [sic], and to control forcibly the population and

territory of Sierra Leone”.**

344, The Sesay Defence submitted that the Indictment provided Sesay with notice of the
Prosecution allegation that he was individually responsible for crimes falling within a joint

criminal enterprise (that is, Sesay had notice of the first category)®*’ or which were committed

1 Indictment, paras 39-40.

642 Prosecution Final Trial Brief, paras 93-95.

3 Prosecution Final Trial Brief, paras 93-103.

644 Sesay Final Trial Brief, paras 191-204.

45 Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Prosecution Notice Concerning Joint Criminal Enterprise
and Raising Defects in the Indictment, 3 August 2007 [Prosecution Notice Concerning JCE].

646 Sesay Final Trial Brief, para. 203.

47 The terms “form” and “category” are both used to describe the different types of joint criminal enterprise. The
Prosecution has identified two “forms”, the basic and the extended. As we have discussed above, the basic form of
joint criminal enterprise encompasses the first two categories; that is, category one, where all co-perpetrators,
acting pursuant to a common purpose, possess the same criminal intention; and category two, a variant of the
first, is characterised by the existence of an organised system of ill-treatment. The extended form of joint criminal
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as a foreseeable consequence of the joint criminal enterprise (that is, he had notice of the

).°% However, the Sesay Defence objected to the Prosecution’s allegation in

extended category
its Rule 98 Skeleton Response,”” repeated in its final oral arguments," that Sesay and the
other Accused had also participated in the second category of joint criminal enterprise (the

! The Sesay Defence submitted that Sesay did not

systemic or concentration camp category).
have adequate notice of the second category of joint criminal enterprise and the Chamber

should not consider it.®*

345.  Finally, Counsel for Sesay objected that the Prosecution altered the Counts which it
alleged were relevant to the different categories of joint criminal enterprise over the course of
the trial. The Indictment alleged that all crimes under all Counts were committed within the
joint criminal enterprise or, in the alternative, as a foreseeable consequence thereof. However,
the Prosecution changed the allegation in the Prosecution Notice Concerning Joint Criminal
Enterprise to allege that Counts 1 to 14 were within the joint criminal enterprise, or in the
alternative, that Counts 1, 2, 12, 13, 14, were within the joint criminal enterprise and Counts
3 to 11 were foreseeable consequences of the crimes agreed upon in the joint criminal

s 653
enterprise.

346. The Kallon Defence also objected to the pleading of the joint criminal enterprise in its
Final Trial Brief. Counsel for Kallon argued that joint criminal enterprise has been defectively
pleaded as a mode of commission because the Indictment failed to set out clearly and

precisely:**

() The identities of the participants in joint criminal enterprise;*’

(ii) The alleged forms of joint criminal enterprise on which the Prosecution is
relying in relation to each of the alleged offences “and to distinguish between

enterprise is also referred to as a third category. For ease of reference, the Chamber will refer to the first, second
and third categories of joint criminal enterprise.

% Sesay Final Trial Brief, para. 200.

649 Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Consolidated Prosecution Skeleton Response to the Rule 98
Motions by the Three Accused, 6 October 2006, para. 10 [Prosecution Rule 98 Skeleton Response].

0 Transcript of 4 August 2008, Peter Harrison, p. 23.

1 Sesay Final Trial Brief, paras 201-202, 204.

652 Sesay Final Trial Brief, paras 201-202, 204.

653 Sesay Final Trial Brief, paras 203-204.

654 Kallon Final Trial Brief, 29 July 2008, para. 647.

655 Kallon Final Trial Brief, paras 647, 650.
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» 656
them H

(iii) The role that Kallon is alleged to have played in the joint criminal

f0n 05
enterprise; !

(iv) That Kallon shared with the other Accused the intent to enter into a common
plan involving or amounting to the commission of crimes under the Statute,
or that he had the requisite mens rea for participation in any category of joint
criminal enterprise; and®®

(v)  The purpose and scope of the common plan, including the effective date of

the agreement to the common plan.®”

347.  With respect to the scope of the common plan, the Kallon Defence submitted that the
Indictment is defective because it fails to specify the date from which the agreement between
the RUF and AFRC took effect.*® In addition, the Kallon Defence argued that the Chamber
should hold the Prosecution to a particularly exigent standard of specificity of pleading with
respect to the joint criminal enterprise, given that the joint criminal enterprise in which Kallon
is alleged to have participated was of a particularly large scope.®®' Finally, the Kallon Defence
contended that the Indictment pleads only the first and third category of joint criminal

. , . . . 662
enterprise and has confined its submissions to these two categories.

348.  Similarly, the Gbao Defence requested, in its Final Trial Brief, that the Chamber not
consider joint criminal enterprise because the Prosecution impermissibly changed its theory of
the common enterprise over the course of the trial, thereby rendering the trial unfair with
respect to this mode of liability.®”® The arguments raised by the Gbao Defence in relation to the
shifting nature of the Prosecution’s theory were, for the most part, the same as those made by
the Sesay Defence.®* However, the Gbao Defence also submitted, in the alternative, that the
Chamber ought to consider only the joint criminal enterprise as it was pleaded in the

Indictment.®®®

656 Kallon Final Trial Brief, paras 647, 651-652.

7 Kallon Final Trial Brief, paras 647, 653.

658 Kallon Final Trial Brief, paras 647, 654.

69 Kallon Final Trial Brief, paras 655-656.

660 Kallon Final Trial Brief, para. 655.

61 Kallon Final Trial Brief, para. 656.

662 Kallon Final Trial Brief, paras 658-659.

3 Gbao Final Trial Brief, paras 600-601, 606, 608.
4% Gbao Final Trial Brief, paras 596-612.

5 Gbao Final Trial Brief, paras 610-611.
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349. The Gbao Defence characterises the common purpose of the joint criminal enterprise
pleaded in the Indictment slightly differently than does the Sesay Defence, defining this
purpose as “taking any actions necessary to gain political power and control over the territory
of Sierra Leone, in particular the diamond mining areas”.*®® Counsel for Gbao objected to the
change in the Prosecution Notice Concerning Joint Criminal Enterprise,®*’ arguing that it re-
cast the purpose of the joint criminal enterprise as a plan to “carry out a campaign of terror
and collective punishments in order to pillage the resources in Sierra Leone and to control
forcibly the population and territory of Sierra Leone.”*® The Gbao Defence objected that in
the Prosecution’s Notice “terrorising and collectively punishing the population” became the
central purpose of the joint criminal enterprise.®” As a result of this change, Gbao argued that

he did not have sufficient notice of the charges against him.®”

350. In addition, as part of its argument that the Chamber should not consider the second
category of joint criminal enterprise (the systemic category), the Gbao Defence contended that
the Prosecution was inconsistent in the Counts that it identified as being within the basic or

extended category of joint criminal enterprise at different points throughout the trial.*™

351. The Prosecution, in its Final Trial Brief, submitted that members of the joint criminal
enterprise committed the crimes charged under Counts 1 to 14 in all geographical areas
pleaded in the Indictment, during the period from 25 May 1997 to January 2000.°”* The
Prosecution stated that the common purpose of the enterprise is set out in paragraphs 36 to 38
of the Indictment.” Paragraph 36 of the Indictment specifies that the objective of the
enterprise was to “take any actions necessary to gain and exercise political power and control
over the territory of Sierra Leone, in particular the diamond mining areas,” which objective was
to be achieved “by conduct constituting crimes within the Statute.”™ In its Final Trial Brief,

the Prosecution argued that the basic and extended forms of joint criminal enterprise were

86 Gbao Final Trial Brief, paras 598, 600.

867 Prosecution Notice Concerning JCE.

58 Gbao Final Trial Brief, para. 599.

59 Gbao Final Trial Brief, para. 600.

87° Gbao Final Trial Brief, para. 601.

71 Gbao Final Trial Brief, paras 602-603, 605.

672 Prosecution Final Trial Brief, para. 235.

67 Prosecution Final Trial Brief, para. 240.

674 Prosecution Final Trial Brief, para. 240, citing para. 36 of the Indictment.
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properly pleaded in the alternative in the Indictment.’” In a footnote, the Prosecution argued
that the systemic category of joint criminal enterprise is, in fact, a variant of the basic category

676

and, as such, does not need to be mentioned explicitly in the Indictment.®”® The Prosecution

repeated this submission in its closing arguments before the Chamber.®”

3.1.2. The Principles of Pleading Applicable to Joint Criminal Enterprise as a Mode of Liability

352. Consonant with the general principles relating to the degree of specificity required in

6 the Chamber is of the view that in order to give adequate

an indictment, described above,
notice to an accused of his alleged participation in a joint criminal enterprise, an indictment

should include the following information:

(i) The identity of those engaged in the joint criminal enterprise, to the extent
known and at least by reference to the group to which they belong;*”

(ii) The time period during which the joint criminal enterprise is alleged to have
existed; *%

875 Prosecution Final Trial Brief, para. 241.

876 Prosecution Final Trial Brief, para. 241, note 676.

7 Transcript of 4 August 2008, Peter Harrison, p. 23.

%8 Supra paras 325-331.

879 Prosecutor v. Tolimir, IT-05-88/2-PT, Decision on Preliminary Motions on the Indictment Pursuant to Rule 72 of
the Rules (TC), 14 December 2007, para. 46 [Tolimir Decision on Form of Indictment]; Prosecutor v. Simic, Tadic
and Zaric, 1T-95-9-T, Judgement (TC), 17 October 2003, para. 145 [Simic Trial Judgement]; Prosecutor v. Pavkovic,
Lazarevic, Djordjevic and Lukic, IT-03-70-PT, Decision on Sreten Lukic’s Preliminary Motion on Form of Indictment
(TC), 8 July 2005, p. 6 [Lukic Decision on Form of Indictment]. See also Justice Case, p. 17, Indictment paras 1
and 5, alleging that between January 1933 and April 1945, as part of the common design, the defendants worked
with “the Gestapo, SS, SD, SIPO and RSHA for criminal purposes”. In its Judgement of 3-4 December 1948, at
pp. 984-985, the Tribunal specifically considered and approved of the degree of specificity with which the
Indictment was pleaded. See also the Trial of Martin Gottfried Weiss and Thirty-Nine Others (“The Dachau
Concentration Camp Trial”), General Military Government Court of the United States Zone, Dachau, Germany,
15 November - 13 December 1945, XI UNWCC 5, p. 7: The Accused were charged with acting “in pursuance of
a common design” as members of Dachau Concentration Camp and its subsidiary camps. Certain of the Accused
objected to the formulation of the charge, arguing that the Indictment charged only crimes “including those
violations of enemy nationals or persons acting with them of the laws and usages of war, or general application
and acceptance”, but that the Accused were not specifically identified as ‘enemy nationals’ in the charge. The
General Military Government Court of the United States Zone rejected the objection and held that “[t]he
definition quoted by the defence does not purport to be exhaustive, as is shown by the word ‘including’ and the
words ‘or persons acting with them’ leaving room for the argument that any neutral or allied nationals who by
their conduct had identified themselves with the German staff and their way of running the camp could be tried
with them.”

850 Simic Appeal Judgement, para. 22; Tolimir Decision on Form of Indictment, para. 46; Prosecutor v. Simba, ICTR-
01-76-1, Decision on Preliminary Defence Motion Regarding Defects in the Form of the Indictment (TC), 6 May
2004, para. 63 [Simba Decision on Form of Indictment].
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(iii) The nature or purpose of the joint criminal enterprise; '

(iv) The category of joint criminal enterprise in which the accused is alleged to
have participated;** and

(v)  The role that the Accused is alleged to have played within the joint criminal
enterprise. 683

3.1.3. The Divisibility of a Joint Criminal Enterprise

353. The Chamber considers that the identities of all participants and the continuing
existence of the joint criminal enterprise over the entire time period alleged in the Indictment
are not elements of the actus reus of the joint criminal enterprise that need to be proven beyond
reasonable doubt by the Prosecution; therefore, they are not material facts upon which a

conviction of the Accused would rest.*®*

354. The Prosecution must demonstrate, however, that the joint criminal enterprise
involved the participation of a plurality of persons.®® By parity of reasoning, the Chamber
holds that the Prosecution must prove that the joint enterprise existed over some period during

the timeframe charged in the Indictment, but not that it existed over the entire timeframe

881 Simic Appeal Judgement, para. 22; Tolimir Decision on Form of Indictment, para. 46; Prosecutor v. Milutinovic,
Sainovic, Ojdanic, Pavkovic, Lazarevic, Djordjevic and Lukic, IT-05-87-PT, Decision on Nebojsa Pavkovic’s Preliminary
Motion on Form of Indictment (TC), 22 July 2005, p. 3 [Pavkovic Decision on Form of Indictment]; Simba
Decision on Form of Indictment, para. 63.

882 Simic Appeal Judgement, para. 22; Kvocka et al. Appeal Judgement, paras 42-44; Krnojelac Appeal Judgement,
para. 115; Lukic Decision on Form of Indictment, p. 4; Simba Decision on Form of Indictment, para. 77.

% Simic Appeal Judgement, para. 22; Tolimir Decision on Form of Indictment, para. 46.

684 Krajisnik Trial Judgement, paras 1086-1087; Simba Decision on Form of Indictment, paras 69-73; Kordic and
Cerkez Appeal Judgement, paras 144, 147. See also Prosecutor v. Ntabakuze and Kabiligi, ICTR-96-34-1, Decision on
the Defence Motions Objecting to a Lack of Jurisdiction and Seeking to Declare the Indictment Void ab initio
(TC), 13 April 2000, para. 33 [Ntabakuze and Kabiligi Motions to Void the Indictment], holding that the
Prosecution may plead in the Indictment information relating to the Prosecution’s “entire theory of a case that
paint a more full picture of the events [...] including inter alia providing context, [and] showing relationships”.

5 AFRC Appeal Judgement, para. 75, citing Tadic Appeal Judgement, para. 227. The Chamber’s complete
discussion of the elements of joint criminal enterprise may be found supra paras 251-266. See also Tadic Appeal
Judgement, para. 190: The Appeals Chamber of the International Criminal Tribunal for the Former Yugoslavia
(“ICTY”) recognized joint criminal enterprise as a mode of personal commission, reasoning that “[w]hoever
contributes to the commission of crimes by the group of persons or some members of the group, in execution of a
common criminal purpose, may be held to be criminally liable”. In determining that a joint criminal enterprise
must involve a plurality of persons, at para. 227, the ICTY Appeals Chamber relied explicitly on the decision of
the British Military Court in the Trial of Erich Heyer and six others (“Essen Lynching Case”), British Military Court
for the Trial of War Criminals, Essen, 18th-19th and 21st-22nd December, 1945, I UNWCC 88. In that case,
Heyer, a Captain in the German Army, publicly ordered the private escorting three Allied prisoners of War from
one location to another not to interfere should civilians molest the prisoners en route. The prisoners were
attacked by a mob and killed. Heyer, the private and three civilians were found guilty as being “concerned in” the
killing. Two of the civilians allegedly involved in the attack against the British airmen were acquitted.
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charged. Similarly, it is the Chamber’s considered opinion that because the common objective
of a joint criminal enterprise may be fluid as to its criminal means, the Indictment will be
sufficient if that objective encompasses, or is to be accomplished by means of, at least one, but
not all, of the crimes specified as being within the applicable category of joint criminal
enterprise, or as being a foreseeable consequence of the enterprise.®® In the Chamber’s
considered opinion, then, a joint criminal enterprise is divisible as to participants, time and
location. It is also divisible as to the crimes charged as being within or the foreseeable

consequence of the purpose of the joint enterprise.

3.1.4. The Pleading of the Joint Criminal Enterprise in the Indictment

355. In its Judgement in the AFRC case, the Appeals Chamber upheld this Chamber’s
findings in relation to the pleading of the joint criminal enterprise in our pre-trial form of

Indictment decisions.®”

356. The arguments of the Sesay and Gbao Defence, however, principally contend that the
Prosecution has altered its theory of the joint criminal enterprise over the course of the trial.
The Chamber, therefore, will consider whether the Accused have received adequate and
sufficiently clear notice of the Prosecution’s theory of joint criminal enterprise over the entirety

of the proceedings.

357. The Chamber is of the view that insofar as it is argued that the Prosecution altered its
theory of joint criminal enterprise over the course of proceedings, the Kallon Defence could
not have been expected to have raised an objection at an earlier point during the
proceedings.®®® Therefore, we will consider the merit of the objections of the Kallon Defence in
this context, with the burden remaining, at all times, on the Prosecution to demonstrate that
Kallon’s defence was not materially prejudiced by any of its alleged alterations. Consequently,
the Chamber will determine whether, taking into account all communications received over

the course of the trial, the three Accused received clear, timely and consistent notice of the

686 Krajisnik Trial Judgement, paras 1096-1098, 1118.

7 AFRC Appeal Judgement, paras 81-86.

688 See Prosecution Notice Concerning JCE, paras 5-11. See also Gbao Decision on Request to Raise Objections to
the Form of the Indictment, p. 2. See further AFRC Appeal Judgement, paras 100, 114-115, confirming the
Chamber’s holdings in Sesay Decision on Form of Indictment, paras 18, 26-27 and Kanu, Decision on Form of
Indictment, paras 12, 13, 15. See also Ntabakuze Interlocutory Appeal Decision, paras 45-46.
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timeframe, the participants, the purpose, the category of the joint criminal enterprise and the
Counts falling within each category, as well as of the role that Kallon is alleged to have played

in the common plan.

3.1.4.1. The timeframe over which the joint criminal enterprise is alleged to have

existed

358. The Kallon Defence has argued that the Indictment is defective because it does not
specify the effective date of the agreement upon which the joint criminal enterprise was based
took effect. The precise date of any agreement does not need to be proven in order to establish
the liability of an accused under a theory of joint criminal enterprise; therefore, it is not a fact
on which the conviction of an accused depends.”®” Moreover, the Chamber recalls that the
common plan may arise extemporaneously.®® Thus, while an accused must have notice of the
timeframe over which the joint criminal enterprise is alleged to have existed in order to prepare
his defence, the Chamber opines that the date of any initial agreement is not a material fact
which must be pleaded in the Indictment. Therefore, the Chamber finds that the Indictment is

not defective in this respect.

359. Nevertheless, in the context of the objections by the Sesay and Gbao Defence that the
Prosecution’s theory changed over the course of the trial to such an extent that the Defence
teams were unable to know the case they had to meet, the Chamber will consider whether the
Accused received sufficient, clear and consistent notice, over the course of proceedings, of the

timeframe during which the joint criminal enterprise allegedly existed.

360. During the trial, the Prosecution alleged that the joint criminal enterprise spanned the
entire Indictment period.””! The Appeals Chamber held in the AFRC case that an identical

formulation of the timeframe over which the joint criminal enterprise operated in the AFRC

689 See, for example, Kordic and Cerkex Appeal Judgement, paras 144, 147; Blagojevic and Jokic Trial Judgment, para.
699.

%0 Sypra para. 258.

91 Indictment, para. 35. See also Transcript of 5 July 2004, David Crane, pp 20-23; Supplemental Pre-Trial Brief,
para. 7; Prosecution Skeleton Response to Rule 98 Motion, para. 18; Prosecution Notice Concerning JCE, paras
7, 8. It is noteworthy, however, that this Notice specifies that “Johnny Paul Koroma, Alex Tamba Brima, Brima
Bazzy Kamara, Santigie Borbor Kanu, SA] Musa and other Commanders and leaders of the AFRC” became part
of the joint criminal enterprise “about” the 28th of May 1997. The Opening Statement makes allegations
concerning a plan beginning in 1991 at pp. 20-22, the leaders of the plan after 1996 at pp. 21-23, and the
inclusion of the AFRC after 25 May 1997 at p. 23 and lasting until the end of the conflict, at p. 23.
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Indictment was pleaded with sufficient specificity.®* In its Final Trial Brief, however, the
Prosecution changed the time at which it alleged the Accused began acting jointly with others
to further their common design, arguing that the joint criminal enterprise spanned only the
period from 25 May 1997 to January 2000;*” that is, exactly the same timeframe held by the
Appeals Chamber to have been alleged in the AFRC Indictment.”* The Chamber will consider

whether this alteration was permissible and whether it prejudiced the Accused.

361. In this regard, the Chamber does not regard the Prosecution’s submission in its Final
Trial Brief to amount to an attempt to unilaterally amend the pleading of the Indictment
without moving for an amendment. On the contrary, the Chamber understands this narrowing
of the timeframe to be a submission regarding the sufficiency of the evidence adduced at trial.
Specifically, we consider that the Prosecution has conceded that the evidence does not establish
the existence of a joint criminal enterprise before 25 May 1997 or after the end of January
2000. It is the considered view of the Chamber that as the Indictment is divisible as to time,
and this restricted period is within the original timeframe pleaded in the Indictment, the
Prosecution’s concession has not in any way prejudiced the ability of the Accused to prepare
their defence. The Chamber, therefore, will consider whether the Prosecution have proven the

existence of a joint criminal enterprise spanning the period between 25 May 1997 and the end

of January 2000.

3.1.4.2. The participants in the joint criminal enterprise

362. Having regard to the previous analysis in paragraph 353, the Chamber is of the opinion

92 The Appeals Chamber, at para. 85 of its judgement in the AFRC case, held that the time period in the
Indictment over which the JCE was alleged to have operated was that covered by all of the alleged crimes in the
Indictment. The Appeals Chamber based this finding on the wording of paragraph 32 of the AFRC Indictment,
read in conjunction with paragraphs 34-36. Paragraph 32 of the AFRC Indictment states:

“At all times relevant to this Indictment, ALEX TAMBA BRIMA, BRIMA BAZZY

KAMARA and SANTIGIE BORBOR KANU, through their association with the

RUF, acted in concert with CHARLES GHANKAY TAYLOR aka CHARLES

MACARTHUR DAPKPANA TAYLOR.”
The pleading of the JCE in the RUF Indictment at paragraph 35 is virtually identical, reading:

“At all times relevant to this Indictment and in relation to all acts and omissions

charged herein, ISSA HASSAN SESAY, MORRIS KALLON and AUGUSTINE

GBAOQ, through their association with the RUF, acted in concert with CHARLES

GHANKAY TAYLOR aka CHARLES MACARTHUR DAPKPANA TAYLOR.”
Paragraph 35 of the RUF Indictment, therefore, specifies the timeframe of the JCE as “[a]t all times relevant to
this Indictment.
3 Prosecution Final Trial Brief, para. 235.
8% AFRC Appeal Judgement, para. 85.
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that the identity of each of the participants in the joint criminal enterprise is not a material fact
which must be pleaded in the Indictment; nevertheless, in order to prepare their defence, the
Accused are entitled to notice of the identities of the alleged members of the common plan, at
least by reference to their category or group. The Kallon Defence objected to the sufficiency of

the Indictment in this respect.

363. Paragraphs 34 to 36 of the Indictment allege that the following individuals acted in
concert in pursuance of a common plan: Sesay, Kallon, Gbao, Johnny Paul Koroma, Foday
Sankoh, Sam Bockarie, Alex Tamba Brima (aka Gullit), Brima Bazzy Kamara (aka Bazzy),
Santigie Borbor Kanu (aka Five-Five), Charles Taylor and/or other superiors in the RUF, Junta
and AFRC/RUF forces.*”

364. The Prosecution Notice Concerning Joint Criminal Enterprise, on the other hand, gave
specific date ranges for the participation of these individuals and groups, and named two
additional participants, Dennis Mingo and SA] Musa.®”® In addition, the Prosecution Notice
alleges that “[m]embers of the RUF, AFRC and others either participated in the joint criminal
enterprise or were used by the leaders of the organised armed groups and forces to implement

and achieve the objectives of the joint criminal enterprise.”®”’

365. The Kallon Defence argued that paragraphs 34 and 35 of the Indictment are irrelevant
to determining the identities of the alleged participants in the common plan because the
phrase “acted in concert with others” does not sufficiently plead a joint criminal enterprise.*”
Therefore, the Kallon Defence suggested that the Chamber could consider only paragraph 36.
It also contended that, as all members of the RUF and AFRC could not possibly have been
members of the alleged joint criminal enterprise, and as paragraph 36 of the Indictment failed
to specify the particular members of the RUF and AFRC who were participants,”’ Counsel for
Kallon concluded that the only members of the common design sufficiently identified in the

Indictment are the six persons specifically named. Therefore, the Kallon Defence submitted

that the only joint criminal enterprise properly pleaded as to the identity of the participants, if

5 Indictment, paras 34-36.

89 Prosecution Notice Concerning JCE, para. 9.
97 Prosecution Notice Concerning JCE, para. 10.
% Kallon Final Trial Brief, para. 650.

9 Kallon Final Trial Brief, para. 650.
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any, includes Sesay, Kallon, Gbao, Alex Tamba Brima, Brima Bazzy Kamara and Santigie

Borbor Kanu.

366. With regard to paragraph 35 of the Indictment, the Chamber notes that the Appeals
Chamber in the AFRC Appeal Judgement opined that paragraph 32 of the AFRC
Indictment,’” which is nearly identical to paragraph 35 of the RUF Indictment, was relevant to
determining whether the joint criminal enterprise had been pleaded with the requisite
specificity in that case.”” Accordingly, the Chamber rejects the Kallon Defence argument that

paragraph 35 is irrelevant to the present inquiry and finds that the Indictment.

367. The Chamber considers that the Accused had sufficient notice of the identities of the
alleged participants in the joint criminal enterprise, even where these participants were not
named individually. Given the polymorphous nature of the RUF command structure, the
fluidity of the boundaries between different groups within the RUF itself, and between the
RUF and AFRC forces during much of the Junta period, the Chamber finds that any further

702

detail as to the membership of the joint criminal enterprise is a matter of evidence;"” and

therefore, is not required to have been pleaded in the Indictment itself.”

368. The Chamber finds, however, that the joint criminal enterprise pleaded by the
Prosecution requires the joint action of the RUF and AFRC;™ therefore, despite the
divisibility of the joint criminal enterprise, we will not consider whether the evidence
demonstrates the existence of a second, independent joint criminal enterprise involving only

members of the RUF.

369. Finally, the Chamber concludes that the Prosecution Notice Concerning Joint
Criminal Enterprise did not create ambiguity with respect to the identity of the participants in

the common purpose which prejudiced the ability of the Accused to answer the case against

™ Prosecutor v. Brima, Kamara and Kanu, SCSL-2004-16-PT, Further Amended Consolidated Indictment, 18
February 2005 [AFRC Indictment].

1 AFRC Appeal Judgement, para. 85, note 147.

702 See also on this point the Sesay Decision on Form of Indictment, para. 18.

7% Sesay Decision on Form of Indictment, para. 6; Kanu Decision on Form of Indictment, paras 6 and 10; Kamara
Decision on Form of Indictment, para. 33; Kvocka et al. Decision on Form of Indictment, para. 14, cited with
approval in the AFRC Appeal Judgement at para. 37; Simba Appeal Judgement, paras 70-72.

® See Indictment, paras 34-36 and Prosecution Final Trial Brief, paras 235 and 249. This conclusion is reinforced
by the Prosecution’s decision in its Final Trial Brief to alter the date on which it alleged the joint criminal
enterprise began to reflect the date of the AFRC Coup.
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them. The Chamber finds that the addition of the names of SA] Musa and Dennis Mingo to
the list of named participants in the Prosecution Notice Concerning Joint Criminal Enterprise
simply added additional specificity to paragraph 34 of the Indictment by naming two other
superiors in the RUF or AFRC whose activities had been notified to the Defence prior to the
commencement of the trial.”” It is, therefore, the view of the Chamber that the Accused were
on notice throughout the trial that the Prosecution alleged that all of the individuals in that
Notice, as well as other members of the AFRC and RUF, were participants in the joint

criminal enterprise between 25 May 1997 and the end of January 2000.

3.1.4.3. The nature or purpose of the joint criminal enterprise

370. The purpose of a joint criminal enterprise is a material fact which must be pleaded in
the Indictment.™™ The gravamen of the Sesay and Gbao Defence objections to the
Prosecution’s pleading of joint criminal enterprise is not that the Indictment itself is defective;
rather, they argued that the Prosecution’s allegations with respect to the purpose of the
common enterprise, the category of joint criminal enterprise, and the Counts which allegedly
fell within or which were a foreseeable consequence of the joint criminal enterprise, shifted
and changed over the course of the trial. The Chamber will consider this objection first as it

relates to the allegedly shifting nature or purpose of the common design.

371. Paragraphs 36 to 38 of the Indictment set out the common purpose of the joint

.. . 0
Crlmmal enterprlse.7 7

7% Stakic Appeal Judgement, para. 70. See, for example, regarding disclosure of the role of Superman: Prosecution
Supplemental Pre-Trial Brief, paras 54, 78, 126-127, 409-410, 690 and annexed Witness Table, pp. 12 (TF1-093),
15 (TF1-176), 44 (TF1-263), 47 (TF1-017), 59 (TF1-083), 63 (TF1-177), 64 (TF1-212), 67 (TF1-213), 68 (TF1-311),
70 (TF1-215), 71 (TF1-146), 72 (TF1-257), 80 (TF1-261), 81 (TF1-252) (TF1-344) (TF1-259), 82 (TF1-345) (TF1-
255), 84 (TF1-180), 85 (317), 87 (TF1-110), 88 (TF1-057) (223); 89 (TF1-251), 94-95 (TF1-131), 98 (TF1-168),
102 (276); Witness Statement of George Johnson, 6 May 2003; Witness Statement of TF1-071 of 17 November
2002, pp. 60-63. See, for example, regarding the disclosure of the role of SA] Musa: Witness Table annexed to
Prosecution Supplemental Pre-Trial Brief, pp. 13, (TF1-094), 15 (TF1-176), 19 (TF1-281), 55 (TF1-048), 56 (TF1-
057), 59 (TF1-083), 64 (TF1-134), 70-71 (TF1-215) (TF1-094), 72 (TF1-133) (TF1-138), 88 (TF1-057), 90 (TF1-
140), 93 (TF1-020), 94 (TF1-131), 103 (TF1-275), 104 (TF1-138), 107 (TF1-182) and Witness Statement of George
Johnson, 6 May 2003.

% AFRC Appeal Judgement, paras 78, 81-84; Stakic Appeal Judgement, para. 118; Kvocka et al. Appeal Judgement,
para. 42.

7 See the AFRC Appeal Judgement, paras 81-84, articulating the Appeals Chamber’s interpretation of the AFRC
Indictment, in which the joint criminal enterprise is pleaded in near identical terms in paras 36-38: “Although the
objective of gaining and exercising political power and control over the territory of Sierra Leone may not be a
crime under the Statute, the actions contemplated as a means to achieve that objective are crimes within the
Statute.”
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™ Opening Statement,”” and Rule 98

372. The Prosecution Supplemental Pre-Trial Brief,
Skeleton Response’ all articulate the purpose of the joint criminal enterprise as a plan to take
control of the Republic of Sierra Leone, and particularly the diamond mining activities, by any
means, including unlawful means. These unlawful means are detailed in paragraph 37 of the

Indictment. The Prosecution Final Trial Brief took a similar position.”"

373.  However, following the AFRC Trial Judgement,”" the Prosecution in August 2007 filed
its Notice Concerning Joint Criminal Enterprise in August 2007 that specified a two-fold
purpose of the common plan: (1) to conduct a campaign of terror and collective punishments
in order to pillage the resources of Sierra Leone, particularly diamonds, and (2) to control
forcibly the population.”™ In its final oral arguments, the Prosecution rejected the contention

that this Notice impermissibly altered the pleaded purpose of the joint criminal enterprise.”"

374. The Chamber finds that the formulation of the common purpose in the Prosecution
Notice Concerning Joint Criminal Enterprise differs from that originally pleaded in the
Indictment, and from the purpose articulated in the Prosecution’s Final Trial Brief. The
Prosecution Notice Concerning Joint Criminal Enterprise made the conduct of a campaign of
terror and collective punishment one of the explicit purposes of the joint criminal enterprise,
rather than the means by which the objective of gaining control of Sierra Leone was to be
achieved. The Chamber considers that the Prosecution may not unilaterally attempt to alter a
material fact in the Indictment more than half-way through a trial. The right procedure under
the Rules is to seek an amendment of the Indictment. Thus, the Chamber finds that it will not
consider whether the Accused were participants in a joint criminal enterprise with the purpose

as alleged in the Prosecution Notice Concerning Joint Criminal Enterprise.

% Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-PT, Prosecution Supplemental Pre-Trial Brief Pursuant to
Order to the Prosecution to File a Supplemental Pre-Trial Brief of 30 March 2004 as Amended by Order to
Extend the Time for Filing of the Prosecution Supplemental Pre-Trial Brief of 2 April 2004, 21 April 2004, para.
8 [Prosecution Supplemental Pre-Trial Brief].

" Transcript of 5 July 2004, Mr. David Crane, pp. 20-21, 25.

0 Prosecution Rule 98 Skeleton Response, para. 18; Transcript of 16 October 2006, Peter Harrison, p. 92.

" Prosecution Final Trial Brief, para. 240.

"2 AFRC Trial Judgement, paras 66-76. The AFRC trial judgement held that the joint criminal enterprise had
been defectively pleaded in the Indictment because the specified purpose of the enterprise was not inherently
criminal. This finding was overturned on appeal: AFRC Appeal Judgement, paras 80-84.

B Prosecution Notice Concerning JCE, para. 6.

™ Transcript of 4 August 2008, Peter Harrison, p. 25.
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375. The Chamber, however, finds that the Indictment adequately put the Accused on
notice that the purpose of the alleged joint criminal enterprise was to take control of Sierra
Leone through criminal means, including through a campaign of terror and collective
punishments.””” Throughout the trial, the Accused were on notice that they were alleged to
have committed the crimes of collective punishment and acts of terrorism through their
participation in a joint criminal enterprise. They were also notified of the fact that one of the
alleged goals of their armed struggle was to gain control of Sierra Leone, and in particular, of
the diamond mining areas. The Chamber does not consider that the ability of the Accused to
present their defence was materially prejudiced by the alteration to the purpose of the common
plan as alleged in the Prosecution Notice Concerning Joint Criminal Enterprise. The Chamber

therefore dismisses this objection in its entirety.

376. For the foregoing reasons, the Chamber will consider only whether the Prosecution
have proven the alleged purpose of the joint criminal enterprise as pleaded in the original
Indictment; that is, whether the parties to the common enterprise shared a common plan and
design to gain territorial control and political power by conduct constituting crimes within the

Statute.’'

3.1.4.4. The form or category of the joint criminal enterprise

377.  All three Accused argued that the Prosecution did not plead adequately the category of
joint criminal enterprise in which it alleges the Accused participated. Specifically, the Defence
for all Accused argued that they did not have adequate notice that the Prosecution alleged that
Sesay, Kallon and Gbao were criminally responsible for the crimes in the Indictment on the
basis of their membership in a common enterprise amounting to a system of repression (joint
criminal enterprise category 2). The Defence acknowledged in their Final Trial Briefs that the

Indictment adequately pleaded the first and third categories of joint criminal enterprise.”"”

378.  With respect to the category of joint criminal enterprise alleged by the Prosecution, the

Indictment itself is ambiguous, stating only that the crimes were either within the joint

5 AFRC Appeal Judgement, paras 82-84; Sesay Decision on Form of Indictment, para. 27.
6 AFRC Appeal Judgement, para. 82 and 83.
"7 Sesay Final Trial Brief, para. 200; Kallon Final Trial Brief, paras 658-659; Gbao Final Trial Brief, para. 602.
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criminal enterprise or were a foreseeable consequence thereof,”® suggesting only the first and
third categories of joint criminal enterprise. The same formulation is repeated in the

Prosecution’s Opening Statement.’"’

379. The Prosecution Pre-Trial Brief differentiates between the mens rea requirements for all
three categories of joint criminal enterprise, without relating the mental elements of this mode
of liability to any factual allegations.” The Pre-Trial Brief describes the first category of joint
criminal enterprise as encompassing “cases where each enterprise member voluntarily
participates in one aspect of the common design and intends the resulting crimes.””*' The
second category, in the Prosecution’s submission, applied to “cases where there exists an
organised system to commit the alleged crimes and where the accused actively participates in its
enforcement; is aware of its nature; and, intends to further its purpose.”’””* The Pre-Trial Brief

does not argue that the second category of joint criminal enterprise is subsumed within the

first.™”

380. In the Supplemental Pre-Trial Brief, the Prosecution articulated its theory in a manner
which the Chamber considers to resemble most closely a pleading of only the first and third
categories of joint criminal enterprise. The Prosecution stated that each crime charged in the
Indictment “resulted from the participation of ... [the Accused] ... in the common plan”™* or
was “a foreseeable risk of the common plan”.”” There is no mention of any system of forced
labour or system of enslavement of civilians. The position on the categories of joint criminal

enterprise pleaded in the Prosecution’s Skeleton Response to the Accused’s Rule 98 Motions is

contradictory,”® but the Response did state explicitly that forced mining and forced farming

" Indictment, para. 37.

™ Transcript of 5 July 2004, David Crane, p. 25.

2 Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-PT, Prosecution’s Pre-Trial Brief Pursuant to Order for Filing
Pre-Trial Briefs (Under Rules 54 and 73bis) of 13 February 2004, 1 March 2004, para. 209 [Prosecution Pre-Trial
Brief].

2! Prosecution Pre-Trial Brief, para. 210(a).

22 Prosecution Pre-Trial Brief, para. 210(b).

72 Prosecution Pre-Trial Brief, paras 209-210.

4 Prosecution Supplemental Pre-Trial Brief, paras 21-22, 86-87, 135-136, 192-193, 249-250, 289-290 (Sesay); paras
304-305, 369-370, 418-419, 466-467, 475-476, 532-533, 572-573 (Kallon); 587-588, 650-651, 699-700, 747-748,
756-757, 813-814, 853-854 (Gbao).

2 Prosecution Supplemental Pre-Trial Brief, paras 23, 88, 137, 194, 251, 291 (Sesay); 305, 371, 420, 468, 477,
534, 574 (Kallon); 589, 652, 701, 749, 758, 815, 855 (Gbao).

26 Prosecution Rule 98 Skeleton Response, paras 10, 18. Paragraph 10 reads:
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were examples of the second category of joint criminal enterprise.”” The Prosecution’s oral

submissions in the Rule 98 hearing were ambiguous on this point.”®

381. The Chamber is of the view that the pleading in the Prosecution Notice Concerning
Joint Criminal Enterprise, filed roughly 11 months after the Rule 98 Skeleton Response, is
problematic. The Notice stated that “[t]he crimes charged in Counts 1 to 14 were within the
joint criminal enterprise. The Accused and other participants intended the commission of the
charged crimes.”™ This formulation is consistent with an allegation that the Accused are
criminally responsible based on their participation in the first category of joint criminal
enterprise. The Notice alleged that certain Counts were, alternatively, “a foreseeable
consequence of” the joint criminal enterprise,”® which is consistent with an allegation that the
Accused are criminally responsible based on their participation in the third category of joint
criminal enterprise. The Chamber considers it significant that the Notice did not mention a

system of forced labour or enslavement.

382. The Prosecution, however, argued in its Final Trial Brief, that the Indictment pleads
the basic form of joint criminal enterprise, which encompasses both the first and second

categories.”! In its final oral submissions, the Prosecution also argued that the Indictment

Contrary to a defence assertion the Indictment pleads all three categories of JCE. [sic]
The Indictment states that the alleged crimes: “including unlawful killings, abductions
(..) were either actions within the joint criminal enterprise or were a reasonably
foreseeable consequence of the joint criminal enterprise”. The Accused are specifically
alleged to have acted pursuant to a basic (within) or alternatively extended (foreseeable)
joint criminal enterprise with respect to the acts charged. [citations omitted)

However, paragraph 18 alleges that the Accused
were senior Commanders who participated in all three forms of JCE. They knew of the
use of forced labour, sexual violence, pillaging and of the use of child soldiers since 30
November 1996, and that the JCE “to take any actions necessary to gain and exercise
political power and control over the territory of Sierra Leone, included these and other
criminal acts in furtherance of the purpose of the JCE. For example, the execution of
60 persons, investigated and detained by Gbao, in Kailahun town” is an example of
the first form of JCE, as are the acts of Operation Pay Yourself, to which Sesay and
Kallon were participants. Alternatively, if they do not fall within the first form of JCE,
they are examples of crimes which were the foreseeable consequence of the JCE, and
fall within the third form of JCE. Forced mining and forced farming, forms of
enslavement, are examples of the second form of JCE.

27 Prosecution Rule 98 Skeleton Response, para. 18.

™8 Transcript of 16 October 2006, Peter Harrison, p. 101.

™ Prosecution Notice Concerning JCE, para. 7.

0 Prosecution Notice Concerning JCE, para. 7.

B Prosecution Final Trial Brief, para. 241, note 675. See generally paras 240-242 and paras 407411 on joint

criminal enterprise.
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properly pleaded all three categories of joint criminal enterprise, with the second category being

alleged as a sub-set of the first.”

383. While some consider the second category of joint criminal enterprise to be a variant of
the first category,” it is a variant in which the mental intent element differs. The accused
“must have had personal knowledge of the system in question (whether proven by express
testimony or a matter of reasonable inference from the accused’s position of authority) and the
intent to further the concerted system.””* The Chamber considers that the Prosecution is
required to set out its theory of liability clearly at a point in time which is early enough “to
enable the accused to know what exactly he is accused of and to enable him to prepare his
defence accordingly”.” Where the second category of joint criminal enterprise is alleged,
therefore, the Chamber holds that the Prosecution must clearly identify the Counts which it
considers to have been committed in furtherance of the common purpose shared by all

participants in the system.”°

384. The Chamber considers that at no point before the close of the Prosecution’s case did
the Prosecution clearly articulate its theory of a systemic joint criminal enterprise. Only in its
Rule 98 Skeleton Response did the Prosecution state explicitly that it was relying on the second
category of joint criminal enterprise in relation to Count 13, enslavement, and this pleading
was far from a model of clarity. The Chamber finds it significant that the systemic category of
joint criminal enterprise is not alleged in the subsequent Prosecution Notice Concerning Joint
Criminal Enterprise. Thus, on the facts of this case, the Chamber opines that such notice of
the second category of joint criminal enterprise as may have been given to the Accused by the

Prosecution was not sufficient, clear, consistent or timely.

385. We are of the view that because the objections of the Accused relate to the changes in

the Prosecution’s theory over the course of the trial, the Accused objected on this point in a

B2 Transcript of 4 August 2008, Peter Harrison, pp. 23-24.

3 See, for example, Ntakirutimana Appeal Judgement, para. 464. Krnojelac, Appeal Judgement, para. 89. See also
Kanu Decision on Form of Indictment, para. 14.

B4* Krnojelac, Appeal Judgement, para. 89.

5 Krnojelac, Appeal Judgement, para. 115

36 Krnojelac Appeal Judgement, para. 117.

Case No. SCSL-04-15-T 131 2 March 2009



timely manner.”’ Therefore, the burden lies on the Prosecution to demonstrate that the ability
of the Accused to prepare their defence was not materially prejudiced by the late and imprecise
notice of its allegation that the Accused participated in a common design amounting to a
system of repression.”® The Chamber finds that the Prosecution has not discharged this
burden, and finds that it would be unfair to the Accused to consider their liability pursuant to

the second category of joint criminal enterprise.””

3.1.4.5. Pleading of the Counts relevant to the first and third categories of joint
criminal enterprise

386. The Sesay and Gbao Defence have argued that the Prosecution has changed,
impermissibly, the Counts alleged to have been either within, or the foreseeable consequence
of the joint criminal enterprise. The Accused submitted that these changes have prejudiced
their ability to prepare their defence, and that therefore, the Chamber should not consider

joint criminal enterprise as a mode of liability.

387. The Indictment,” the Prosecution Supplemental Pre-Trial Brief,”*' the Prosecution’s

> and the Prosecution Rule 98 Skeleton Response’ alleged that all

Opening Statement,™
crimes charged within the Indictment were either “within” the joint criminal enterprise or were
“a foreseeable consequence” of the joint criminal enterprise. The Prosecution Notice
Concerning Joint Criminal Enterprise changed the Prosecution’s position, and alleged that
only Counts 1 to 14 were within the joint criminal enterprise and were intended by the
Accused and other participants.”™ Alternatively, the Prosecution alleged in this Notice that
Counts 1, 2, 12, 13 and 14 were within the joint criminal enterprise and Counts 3 to 11 were

foreseeable consequences of the joint criminal enterprise.”” Although the information in the

Prosecution Final Trial Brief does not provide notice of the charges to the Accused, it is

D37 See Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Revised Skeleton Motion for Judgement of Acquittal of
the Second Accused Morris Kallon, 27 September 2006; Gbao Request for Leave on Form of Indictment; Gbao
Decision on Request to Raise Objections to the Form of the Indictment, p. 2.

8 Ntabakuze Interlocutory Appeal Decision, paras 45-46

79 See, for example, Simic Appeal Judgement, para. 56, finding that notice given by the Prosecution for the first
time in a Rule 98 Hearing is not timely.

™ Indictment, paras 35, 37, 38. See the AFRC Appeal Judgement, para. 83.

“ Supplemental Pre-Trial Brief, para. 9 read with paras 13, 296, 579.

™ Transcript of 5 July 2004, David Crane, p. 25.

™ Prosecution Rule 98 Skeleton Response to Rule 98 Motion, para. 18.

™ Prosecution Notice Concerning JCE, para. 7.

™ Prosecution Notice Concerning JCE, para. 8.
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relevant here because the Prosecution reverted to its theory and submitted that Counts 1 to 14
were either within the joint criminal enterprise or were the foreseeable consequence of the

.. o e . 6
joint criminal enterpnse.”

388. The Prosecution ought to have set out its case more consistently. Nevertheless, the
Indictment adequately put the Accused on notice of the Counts which were alleged to be
relevant to each category of joint criminal enterprise, specifying that these crimes included
“controlling the population of Sierra Leone; using members of the population to support the
[joint criminal enterprise]; and specifically enumerated crimes such as ‘unlawful killings,
abductions, forced labour, physical and sexual violence’,” the use of child soldiers and the
looting and burning of civilian structures,”® as well as through crimes amounting to acts of

. . . 9
terrorism or collective punishments.™

389. We are of the opinion that in the circumstances, the changes in the Prosecution Notice
Concerning Joint Criminal Enterprise did not alter the Prosecution’s theory of the third
category of joint criminal enterprise to such an extent that it materially prejudiced the ability of
the Accused to make full answer in defence. In addition, the Chamber considers that the
Prosecution’s communications subsequent to the Indictment served to limit the liability of the
Accused by dropping Counts 15 to 18 from the ambit of the joint criminal enterprise.
Consequently, the Chamber will consider only whether Counts 1 to 14 were intended by the
Accused as participants of the common plan, or, in the alternative, whether these Counts were

reasonably foreseeable consequences of the joint criminal enterprise.

390. The Chamber finds that the submission of Counsel for Kallon that the Indictment is
defective because it fails to plead the alleged categories of joint criminal enterprise on which
the Prosecution is relying in relation to each of the alleged offences, is devoid of merit.””
Reading the Indictment as a whole, and in particular paragraph 38, incorporated by reference

into each of the charges by paragraph 40, pleads the first and third categories of joint criminal

™6 Prosecution Final Trial Brief, para. 242.

T AFRC Appeal Judgement, para. 83, interpreting para. 34 of the AFRC Indictment, which are nearly identical in
all material respects to the RUF Indictment, para. 37.

™ Indictment, para. 37.

™ Indictment, para. 38, that specifies that the crimes charged under Articles 2, 3 and 4 of the Statute are either
within or were the foreseeable consequence of the joint criminal enterprise: AFRC Appeal Judgement, para. 83.

0 Kallon Final Trial Brief, paras 651-652.
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enterprise as alleged modes of liability under Article 6(1) of the Statute. Therefore, the
Chamber finds that the Indictment sufficiently specifies that the first and third categories of

joint criminal enterprise are alleged as modes of liability in respect of every offence.”’

391. The Chamber is of the considered opinion that in relation to the pleading of joint
criminal enterprise as a mode of liability, the actual events alleged to form the basis for each
Count are matters of evidence, and as such, do not need to be specified in the Indictment.”?
Therefore Kallon’s argument that the Indictment does not distinguish between each category

of joint criminal enterprise with respect to each offence is dismissed.”’

392. The Kallon Defence also objects that the Indictment is defective because it does not
specifically state that Kallon had the requisite intention for participation in any joint criminal
enterprise. The only distinguishing feature of the different categories of joint criminal
enterprise is the mens rea required.” The Indictment puts Kallon on notice of his alleged
liability pursuant to the first and third forms of joint criminal enterprise.””” The Pre-Trial Brief
lists the mens rea requirements for joint criminal enterprise as falling under the committing

756

mode of liability.”® The Chamber finds that Kallon was put on notice that the Prosecution
alleged that he intended the commission of the crimes charged in Counts 1 to 14 in order to
further the purpose of the alleged joint criminal enterprise, or that he intended to take part in
and contribute to the common purpose, and that the commission of any additional crimes
charged under Counts 1 to 14 were, to Kallon, a natural and foreseeable consequence to

Kallon of the common purpose.”’

3.1.4.6. The role of the Accused in the joint criminal enterprise

393, The Kallon Defence objected in its Final Trial Brief that the Indictment is defective in
form because it did not specify Kallon’s alleged role in the joint criminal enterprise. A careful

review of the Indictment reveals that it specifies the positions of authority allegedly held by the

1 See the analogous reasoning in the Kmojelac First Decision on Form of Indictment, para. 3.

2 Prosecutor v. Djordjevic, IT-05-87/1-PT, Decision on Form of Indictment, 3 April 2008, paras 22-24.

3 Kallon Final Trial Brief, para. 647. Kallon’s objection on this point is not clearly articulated. This formulation
represents the Chamber’s best attempt to interpret the submission.

% Tadic Appeal Judgement, paras 227-228. Supra para. 352.

5 Indictment, para. 38; Kallon Final Trial Brief, paras 658-659.

6 Prosecution Pre-Trial Brief, para. 209.
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three Accused within the RUF and the joint forces of the RUF and AFRC at paragraphs 19 to
33. Paragraph 34 of the Indictment then alleges that “in their respective positions referred to
above” the three Accused “individually, or in concert with each other”, and other participants,
“exercised authority, command and control over all RUF, Junta and AFRC/RUF forces”. The
Indictment, therefore, put Kallon on notice that he was alleged to have participated in the joint
criminal enterprise through his leadership role in the RUF. As we have previously noted, the
Chamber dealt with similar objections at the pre-trial stage and found that the Indictment was

8 We consider that the Accused were on notice of their

pleaded with sufficient specificity.
alleged role in the joint criminal enterprise. The Chamber, therefore, holds that the

Indictment is not defective in this respect.

3.1.5. Conclusions on the Pleading of Joint Criminal Enterprise

394. The Chamber must also consider whether the changes to the Prosecution’s theory of
the joint criminal enterprise, taken cumulatively, prevented the Accused from knowing the case
they had to answer or materially prejudiced the defence. We are of the opinion that while the
Prosecution’s presentation of its theory of joint criminal enterprise was less than ideal, the
Accused were on notice before and throughout the trial of the material facts underlying the
alleged theory of joint criminal enterprise that will be considered by the Chamber. Even taken
together, the changes in the Prosecution’s theory of the joint enterprise did not amount to
such a radical transformation of its case that the Accused were prevented from adequately

preparing their defence, nor denied a fair trial.

3.2. The Pleading of the Material Facts and Modes of Liability Underlying the Accused’s
Responsibility Pursuant to Articles 6(1) and 6(3), Other than for Participation in a Joint
Criminal Enterprise

395.  Counsel for Sesay and Kallon also argued that the Indictment did not plead the
material facts underlying their alleged culpability pursuant to the other modes of liability under

Article 6(1) or under Article 6(3) with sufficient particularity.

3.2.1. The Degree of Specificity Required in Respect of Allegations of Personal Commission

BT See our discussion of the mens rea for joint criminal enterprise as a mode of commission, supra paras 264-266.
See also Simba Appeal Judgement, para. 77.
8 Sesay Decision on Form of Indictment, para. 30; Kanu Decision on Form of Indictment, para. 12.
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under Article 6(1)

396. Both the Sesay and the Kallon Defence objected that allegations of personal
commission in the Indictment were not pleaded with the required degree of specificity.”” The
Prosecution submitted generally that the Indictment complies with the applicable pleading
principles and provided the Accused with sufficient notice of all material facts. The
Prosecution also addressed specifically the pleading and disclosure of several allegations of

personal commission by Kallon under Article 6(1).7

397. The Chamber notes that the Prosecution’s duty to provide particulars in the
Indictment is at its highest when it alleges that the Accused have personally committed a crime.
The Prosecution must fully adhere to the specificity requirements, subject to its ability to

provide the relevant particulars.”

398. In this case, some witnesses were genuinely unable to provide precise details about the
time or exact location of crimes said to have been committed by the Accused personally, or the
identities of the victims of these crimes. However, “the Prosecution’s obligation to provide
particulars in the indictment is at its highest when it seeks to prove that the accused killed or
harmed a specific individual.”’® The Chamber reiterates that the Prosecution was obliged to

provide the Accused with the best information available in the Indictment.”

399. The Indictment does not specify the approximate times of day or locations or identify
any of the victims of any of the crimes alleged to have been committed by the Accused

personally.”” The Indictment also fails to plead any other particulars in relation to allegations

9 Sesay Final Trial Brief, paras 1-4 and Annex A; Kallon Final Trial Brief, paras 105-108, 111-112, 737, 975, 977,
1207-1209, 1257, 1279, 1306, 1335.

% prosecution Final Trial Brief, paras 93-96.

761 Prosecution Final Trial Brief, paras 101-103.

2 AFRC Appeal Judgement, para. 38; Norman Service and Arraignment Decision, paras 23, 28; Talic Decision on
Form of Indictment, para. 22.

6 Ntakirutimana Appeal Judgement, para. 74. See also Naletilic and Martinovic Appeal Judgement, paras 36-48,
holding that the Indictment was defective because it failed to name two of the three prisoners the Accused was
convicted of having beaten in a detention centre and because it did not provide the approximate dates of the
events; Kupreskic et al. Appeal Judgement, para. 91, holding that the killing of six individuals in two houses on
specific date clearly cannot fall within the sheer scale exception.

6% Talic Decision on Form of Indictment, para. 22; Norman Service and Arraignment Decision, para. 28; Kvocka et
al. Appeal Judgement, para. 30; Kupreskic et al. Appeal Judgment, paras 90, 92.

765 See Indictment paras 38, 41-48 and the paragraph immediately following paragraph 53; paras 54-60, and the
paragraph immediately following paragraph 60; para. 68 and the paragraph immediately following paragraph 68,
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of personal commission. The Prosecution did not argue that it would have been impracticable
for it to have included more detail in the Indictment. The Prosecution simply asserted that the
pleading meets the relevant legal standards, or in the alternative, that any defects had been
cured.” The Chamber is, therefore, not satisfied that the Prosecution provided the best
information that it could in the Indictment. As a result, the Chamber finds that the
Indictment is defective in form in that it fails to plead the material facts underlying allegations

that the Accused personally committed the crimes charged in the Indictment.

400. The Chamber does not accept Kallon’s submission that it is impossible to cure a
defective indictment that fails to plead sufficiently allegations of an accused’s personal
commission.”” Guided by the holding of the Appeals Chamber, we will consider whether the
Prosecution has cured each allegation of personal commission by subsequent communications

when the Chamber discusses the liability of the Accused for these crimes.”®

3.2.2. The Degree of Specificity Required in Respect of Allegations Pursuant to the Remaining
Modes of Liability Under Article 6(1)

401. The Sesay and Kallon Defence also argued that the Indictment ought to have pleaded
allegations under Article 6(1), including the identity and number of victims, perpetrators and
subordinates, with greater specificity.”” The Kallon Defence argued further that Kallon did not
receive adequate notice of the following material facts, which it submitted must be pleaded in
the Indictment: all legal prerequisites to the application of the offences charged, the purpose of
the alleged criminal conduct charged, as well as the proximity of the accused to the relevant

events.m

cited by way of example by the Prosecution as paragraphs pleading personal commission by the Accused Kallon:
Prosecution Final Trial Brief, paras 100-103.

766 Prosecution Final Trial Brief, paras 93, 95, 99-100, 104-111.

767 See AFRC Appeal Judgement, para. 111.See, for example, Muhimana Appeal Judgement, paras 195-202; Kvocka
et al. Appeal Judgement, para. 33; Ntakirutimana Appeal Judgement, paras 32-40, 62; Niyitegeka Appeal Judgement,
paras 212, 218, 220, 224-228, 236-237; Kupreskic et al. Appeal Judgement, paras 92-93.

8 CDF Appeal Judgement, para. 443; Seromba Appeal Judgement, para. 100; Simic Appeal Judgement, para. 24;
Gacumbitsi Appeal Judgment, paras 175-179; Ntagerura et al. Appeal Judgement, para. 27; Kvocka et al. Appeal
Judgement, para. 43; Kupreskic et al. Appeal Judgement, paras 92, 114. See also AFRC Appeal Judgement, para.
111.

9 Sesay Final Trial Brief, paras 1-7, esp. paras 4-5 and Annex A; Kallon Final Trial Brief, paras 91, 1130, 1133,
1138, 1145, 1151, 1165, 1192, 1196, 1209, 1246, 1257, 1278, 1291 (victims); paras 89, 98-100, 1138-1139, 1257
(perpetrators); paras 88, 98-103, 176, 1257 (subordinates); paras 738-739, 1151, 1257, 1278 (other material facts).
0 Kallon Final Trial Brief, paras 88-89, 176, 1207-1208, 1257, 1306, 1318, 1335.
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402. The Chamber held, in the Sesay Form of Indictment Decision, that taking into
consideration all of the circumstances of the conflict in Sierra Leone, and particularly the scale
of crimes alleged in the Indictment, it was permissible for the Prosecution to identify victims
and perpetrators only by category or group.””" Given the scale of the crimes committed and the
fluidity of the boundaries between different groups and individuals within the RUF and the
AFRC, the Chamber considers that the allegations in the Indictment clearly fall within the
ambit of the exception to the specificity requirement in international Indictments.””> We do
not find that the Defence has demonstrated the existence of a clear error of reasoning in the

Sesay Form of Indictment Decision and we therefore decline to reconsider that decision.

3.2.3. The Pleading of the Different Modes of Responsibility under Article 6(1)

403. The Sesay and Kallon Defence both argued that that the Indictment ought to have
distinguished more clearly the different modes of individual responsibility alleged under Article
6(1) in respect of each charge and that they were materially prejudiced by this defect.”” The
Prosecution submits that the Indictment, read as a whole, charges the Accused, in the
alternative, with all modes pursuant to Article 6(1) and that the Accused have not been
prejudiced by the fact that the Indictment does not plead the different modes of Article 6(1)

responsibility separately.”™

404. The Chamber, in its Sesay Form of Indictment Decision, held that whether the
different modes of individual responsibility must be pleaded separately and distinguished as to
their underlying material facts depended on the circumstances of each case.”” The Chamber
found that the pleading was valid.”® The Sesay and Kallon Defence objections request that the

Chamber reconsider this Decision.

405. We find that the facts underpinning the charges and the mens rea for each offence are

! Sesay Decision on Form of Indictment, para. 20. See AFRC Appeal Judgement, para. 41. See also Kanu Decision
on Form of Indictment, paras 19-21; Kamara Decision on Form of Indictment, para. 46.

2 See the different phrasings referring to large numbers of victims contained in the Indictment, paras 46-47, 49,

51, 53, 62, 64, 65, 66, 67, 70, 73; paras 55, 56, 57, 60; para. 72; paras 48, 75; paras 55, 59; para. 71; para. 52; and
para. 44.

8 Sesay Final Trial Brief, paras 4-5; Kallon Final Trial Brief, paras 101, 113-115, 118-127.

M Prosecution Final Trial Brief, paras 99-100.

5 Sesay Decision on Form of Indictment, para. 12.

776 Sesay Decision on Form of Indictment, para. 34. See also Kamara Decision on Form of Indictment, para. 49;
Kondewa Decision on Form of Indictment, paras 9-10.
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adequately substantiated by the allegations made throughout the entire Indictment.””” We are
also of the considered view that the material facts that must be pleaded in the Indictment are
to be determined in relation to the alleged criminal conduct of the Accused, not in relation to
the legal characterization of these actions. The Chamber considers that the specific facts and
circumstances of this case’® rendered it impracticable for the Prosecution to plead separately
the material facts underlying each specific mode of 6(1) responsibility.”” We do not find that
the Defence has demonstrated the existence of a clear error of reasoning in the Sesay Form of

Indictment Decision and we therefore decline to reconsider our decision.

3.2.4. The Degree of Specificity Required in the Indictment in respect of Allegations of
Superior Responsibility under Article 6(3)

406. The Sesay and Kallon Defence both argued in their Final Trial Briefs that the
Indictment is defective because it does not plead adequately the material facts underlying the
responsibility of the Accused pursuant to Article 6(3) of the Statue.”™ The Sesay Defence,
relying on both the AFRC Appeal Judgement and the judgement of the ICTY Appeals
Chamber in Blaskic,™ submitted that the Indictment must plead the following particulars of
allegations of superior responsibility under Article 6(3): the alleged perpetrators of the crimes;
the conduct of the Accused by which he may have known or had reason to know that crimes
were being committed or had been committed by his subordinates; the related conduct of
those alleged subordinates and the relationship of the accused to his subordinates; his

knowledge of the crimes; and the necessary and reasonable measures that he failed to take to

T Tolimir Decision on Form of Indictment, para. 62. See also Gacumbitsi Appeal Judgement, Separate Opinion of
Judge Shahabuddeen, paras 53-61. Since the Prosecution Pre-Trial Brief also set out, in detail, the mental element
of each offence and mode of participation charged, the Kallon Defence was in no way prejudiced by this manner
of pleading: See Prosecution Pre-Trial Brief, paras 124-188 setting out the elements of the alleged offences and
paras 188-229 alleging the legal requirements, including the required mens rea for each mode of participation
alleged.

8 These considerations include the scale of the specific crimes charged, the circumstances under which the crimes
were allegedly committed, the duration of time over which the said acts or events constituting the crimes occurred,
the nature of the evidence provided by witnesses and the difficulty in conducting investigations in an immediate
post-conflict environment.

™ Kuvocka et al. Appeal Judgement, para. 30. See also CDF Trial Judgement (TC), para. 36; Kamara Decision on
Form of Indictment, para. 49; Kondewa Decision on Form of Indictment, para. 10.

0 Sesay Final Trial Brief, paras 4-5; Kallon Final Trial Brief, paras 129-137, 535-544, 595, 618, 1138, 1207-1208,
1257, 1306, 1335.

1 AFRC Appeal Judgment, para. 39, citing Talic Decision on Form of Indictment, para. 22; Blaskic Appeal
Judgment, para. 218.
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prevent the crimes or to punish his subordinates.” The Kallon Defence submitted that this
Chamber should adopt the ICTY specificity standards as they are set out in the Blaskic Appeal
Judgement.™ The Kallon Defence also submitted that the Indictment is defective for failing to
differentiate between the material facts underlying Kallon’s alleged responsibility pursuant to
Articles 6(1) and 6(3).”** The Prosecution, on the other hand, argued that the Indictment meets
the legal requirements in the Statute and the Rules.”® Citing the Sesay Form of Indictment
Decision, the Prosecution also submitted that it may be sufficient for the Indictment to plead

the legal pre-requisites embodied in the provisions of the Statute.’

407. The Chamber considers that the material facts required to be pleaded in the
Indictment are those articulated by the Appeals Chamber, namely, facts such as “the
relationship of the accused to his subordinates, his knowledge of the crimes and the necessary
and reasonable measures that he failed to take to prevent the crimes or to punish his
subordinates”.”™ The Chamber recalls that a lower degree of specificity is required in the

Indictment when the Prosecution alleges liability under a theory of superior responsibility.”®®

408. Given the circumstances of this case, the Chamber finds that it is sufficient to describe
the nature of the relationship between an Accused and his subordinate by reference to the
command position of the Accused.”™ The Chamber finds that the identities of victims and
perpetrators were pleaded with adequate particularity in relation to allegations under Article
6(3). It also was permissible for the Prosecution to plead the material facts underlying both

individual and superior responsibility in a manner which was consistent with both.™

409. The Chamber observes that the mens rea of the Accused for liability as a superior is

82 Sesay Final Trial Brief, paras 4-5.

8 Kallon Final Trial Brief, para. 129 citing the Blaskic Appeal Judgment, para. 218.

84 Kallon Final Trial Brief, paras 121, 126, 127.

™ Prosecution Final Trial Brief, para. 93.

86 Prosecution Final Trial Brief, para. 95, citing Sesay Decision on Form of Indictment, para. 13-14.

87 AFRC Appeal Judgement, para. 39; Krnojelac Second Decision on Form of Indictment, para. 18.

8 Ntagerura et al. Trial Judgement, para. 35; Krojelac Second Decision on Form of Indictment, para. 18, both
cited with approval by the Appeals Chamber in the AFRC Appeal Judgement at para. 39.

8 Krnojelac First Decision on Form of Indictment, para. 19.

™ Sesay Decision on Form of Indictment, para. 14. Krnojelac First Decision on Form of Indictment, paras 3, 6-7.
These findings were not contested on appeal: Krnojelac Appeal Judgement. The Prosecution also set out the

material facts it alleged pursuant to Articles 6(1) and 6(3) at length in its Supplemental Pre-Trial Brief: at paras
304-309, 312-317, 320-325, 328333, 336-341, 344-349, 352-357, 360-365, 369-374, 377-382, 385-390, 393-398,
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pleaded explicitly in paragraph 39 of the Indictment and incorporated into each Count by
paragraph 40.”" The Accused’s knowledge of the crimes and his failure to prevent or punish

those crimes, therefore, is adequately pleaded in the Indictment.

410. Taking into account all of the foregoing considerations, we are of the view that the
Kallon Defence has not demonstrated the existence of a clear error of reasoning in the Sesay
Form of Indictment Decision where we upheld the form of the pleading of allegations of
superior responsibility. We are of the opinion that, considering the scale and duration of the
conflict, the nature of the evidence presented to the Court, and the complexities of the RUF
command structure, the Accused were provided with adequate notice of the material facts
underlying their alleged superior responsibility for the crimes set out in the Indictment. We do
not find that the Defence has demonstrated the existence of a clear error of reasoning in the

Sesay Form of Indictment Decision and we therefore decline to reconsider that decision.

3.3. Defence Objections to the Pleading of Other Material Facts

3.3.1. Whether the Pleading of Criminal Acts and Events in the Indictment is Exhaustive

411.  Given that the Sesay and Kallon Defence have objected to the particularity with which
material facts were pleaded in the Indictment, and in light of the evidence presented by the
Prosecution, the Chamber deems it appropriate to consider whether the criminal acts listed in
the Indictment form the only basis upon which the criminal liability of the Accused may be
proven.”” The Chamber observes that some paragraphs of the Indictment allege responsibility
for only certain, specific criminal acts.”” The Prosecution, nevertheless, has led evidence of a

variety of potentially criminal acts which were not pleaded in the relevant paragraphs of the

401406, 409414, 418423, 426-431, 434-439, 442-447, 450-455, 458-463, 466-471, 475480, 483-488, 491-496,
499-504, 507-512, 515-520, 523-528, 532-537, 540-545, 548-553, 556-561, 564-569, 572-571.

! The Chamber also notes that the mens rea of each of the Accused founding their liability as superiors is
outlined in the Prosecution Pre-Trial Brief, paras 123, 124, 219-229. The Prosecution Supplemental Pre-Trial Brief
and three Prosecution Motions to add witnesses also contain certain facts from which Sesay and Kallon’s
knowledge of certain crimes and their failure to prevent or punish those crimes could be inferred.

2 See particularly the Sesay Final Trial Brief, para. 241-242 and Kallon Final Trial Brief, paras 1257, 1278-1279.
3 See Indictment, paras 62, 6467, 70-71, 81, 83; See also paras 55-55, 59-60 alleging rape, but only by “member
of the AFRC/RUF” and para. 63, which alleges only “beatings and ill-treatment of a number of civilians who were
in custody”. In contrast, see paras 56, 57, 59, 60, 72-76, which plead the criminal acts alleged in more open terms.
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Indictment.”

412. The criminal acts which form the basis for a conviction are material facts which must
be pleaded in the Indictment.” The Chamber, therefore, finds that the Indictment is defective
where it failed to specify the criminal acts which the Prosecution alleged amounted to the

crimes charged in the relevant Counts of the Indictment.”®

413.  In determining whether the Prosecution may cure such defects, the Chamber considers
that the procedural history of this case is relevant.”’” In the Chamber’s pre-trial Decision on the
Form of the Sesay Indictment, the Chamber held that the phrase “but not limited to those
events” - located in the paragraph immediately preceding the numbered Counts in each
section of the Indictment - was “impermissibly broad and also objectionable in not specifying
the precise allegations against the Accused. [...] In the Chamber’s considered view, the use of
such a formulation is tantamount to pleading by ambush.”™ The Chamber required the
Prosecution to delete the impermissibly broad phrase in the Indictment, or to provide a Bill of
Particulars listing specific additional events alleged against the Accused in each Count.”” The

3 800

Prosecution filed a Bill of Particulars on 3 November 2003*” and deleted the said phrase from

the Consolidated Indictment, which it filed on 5 February 2004.%"

414. In the Bill of Particulars, the Prosecution specified the additional criminal acts on

™ For example, paragraph 62 of the Indictment, which pleads the acts of physical violence in Kono District that
underpin the charges in Counts 10 and 11, specifies only one type of physical violence - mutilations. Although
the Prosecution has argued that beatings and other forms of ill-treatment in Kono District can form the basis of a
conviction on Count 11, the Indictment contains no mention of these forms of physical violence in Kono
District. Notably, only para. 63 of the Indictment explicitly pleads beatings and ill-treatment of civilians in
Kenema District.

™ In both the CDF and AFRC Appeal Judgements, the Appeals Chamber found that certain paragraphs of the
relevant indictments were defective for failing to list explicitly the acts of sexual violence upon which the
Prosecution would rely to prove the offence: CDF Appeal Judgement, para. 442; AFRC Appeal Judgement, para.
106.

96 See CDF Appeal Judgement, para. 442.

7 Muvunyi Appeal Judgement, para. 99.

8 Sesay Decision on Form of Indictment, para. 34. See also Kanu Decision, para. 25; Kondewa Decision, para. 11.
™9 Sesay Decision on Form of Indictment, para. 34. See also Kanu Decision, para. 25; Kondewa Decision, para. 11.
890 Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Prosecution Bill of Particulars, 3 November 2003 [Sesay Bill
of Particulars].

801 Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Consolidated Indictment, 5 February 2004, filed by the
Prosecution following the Chamber’s decision in Prosecutor v. Sesay, SCSL-03-05-PT, Prosecutor v. Brima, SCSL-03-
06-PT, Prosecutor v. Kallon, SCSL-03-07-PT, Prosecutor v. Gbao, SCSL-03-09-PT, Prosecutor v. Kamara, SCSL-03-10-PT,
Prosecutor v. Kanu, SCSL-03-13-PT, Decision and Order on the Prosecution Motion for Joinder (TC), 27 January
2004.
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which it intended to rely to prove the guilt of the Accused in relation to various Counts in the
Indictment. The Prosecution further particularised acts of sexual violence in Koinadugu,
Bombali and Port Loko Districts as well as Freetown and the Western Area by adding the

unacceptably vague phrase “other forms of sexual violence” .5

415. The Chamber notes also that the Bill of Particulars added the allegation that “members
of the AFRC/RUF carried out beatings and ill-treatment of a number of civilians in custody”
in order to particularise the allegations of physical violence in Kenema District.*” The Bill of
Particulars also included allegations of mutilations in additional locations, although it did not

allege any forms of physical violence other than mutilations outside of Kenema District.**

416. In respect to the enslavement charge,”” the Prosecution specified only additional
locations, but not additional forms of forced labour in the Bill of Particulars.’® The
Prosecution also added an allegation that Sesay was responsible for the burning of civilian

buildings in Bombali District in support of the pillage charge.®”

417. The Chamber finds it significant that in its February 2004 Request to Amend the
Indictment, the Prosecution requested permission to add allegations that the Accused were
responsible for the ‘forced marriage’ of large numbers of women,*® to extend the timeframe
pleaded in relation to allegations of forced labour in Kono District,*” and to make several
other minor corrections.®'® However, the Prosecution did not seek to amend the Indictment to
include allegations that the Accused were responsible for any further criminal acts in relation
to other Counts. In addition, the Prosecution removed the phrase “other forms of sexual

violence” in paragraph 55, which specifies the acts of sexual violence underlying what are now

802 Sesay Bill of Particulars, paras 6-10. On the unacceptable vagueness of this phrase, see CDF Appeal Judgement,
para. 442 and AFRC Appeal Judgement, para. 106. The Prosecution also added this phrase in relation to Kono
District in the Sesay Bill of Particulars at para. 6; however, the phrase was subsequently removed by the
Prosecution, Prosecutor v. Sesay, Kallon and Gbao, SCSL-04-15-T, Prosecution Request for Leave to Amend the
Indictment, 9 February 2004, Annex 1 (Amended Indictment), para. 55 [Prosecution 2004 Request to Amend the
Indictment].

893 Sesay Bill of Particulars, para. 12.

89% Sesay Bill of Particulars, paras 11, 13, 14, 15.

85 Now 