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I. INTRODUCTION

L. On 25 February 2009 the Trial Chamber I of the Special Court for Sierra Leone
{(*Chamber”) handed down irs verdicr in this case, delivered in summary form in open court.!

On 2 March 2009, che Chamber filed ix Jydgement.’
2. The Charaber hereby renders its Septencing Judgement.

II. CONVICTIONS/AND FORM OF LIABILITY

1. Issa Hassan Sesa

3. Issa Hassan Sesay was found guildy of the crimes, set out below, by participating in a

joint criminal encerprise, pursuant ro Artidle 6(1} of the Srarute:

(i) Acts of Terrorism, punishable uader Article 3(d) of the Sratute (Counr 1}, for crimes
set forth in Counts 3 to 11 and Count {3 in relarion to events in specified locarions

in Bo, Kenema, Kono and Kailahjun Districts;

(i} Collective Punishments, punishable under Article 3(b) of the Statute (Count 2), far
|
crimes set forth in Counts 3 ro 5jand Count 10 to 11 in relarion o evenrs in specified

locations in Kenema, Kono and Kailzhun Districts;

| -
(iii) Extermination, a Crime against Humanity, punishable under Acricle 2(b) of the
Starute {(Count 3), in relatian tq events in specified locarions in Bo, Kenema, Kono

and Kaitahun Districts;

(iv) Murder, a Crime against Humanity, punishable under Article 2{(a) of the Stature

(Counr 4), in relarion ro e\-'enlf in specified locarions in Bo, Kenema, Kono and

Kailahun Districts; |

' Transcript of 25 February 2009,
*8CSLAD4-15T-1234, Jndgement, 25 February 2009 (*judgenient™.
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|
|
|
|
|
(v) Violence to life, health and phvsﬁcal or mental well-being of persons, in particular

murder, punishable under Articie{ 3(a) of the Stature (Count 5), in relation to events

|
in specified locations in Bo, Kenema, Kono and Kailahun Discricts;
|

(vi) Rape, a Crime against Humanity, punishable under Article 2{g} of the Stacute (Count

0), in telation ro events in specified locations in Kono District;

(vii) Sexual slavery, a Crime against| Humanity, punishable under Arricle 2{g) of the

Stacute (Count 7), in relation rolevents in specified locations in Kono District and

unspecified locations in Kailahun Discrict;

(viiiy Other inhumane acts (forced

marriage), a Crime against Humanity, punishable

under Article 2{i) of the Statute (Count 8), in relarion o events in specified locations

in Kono District and unspecified

Jocations in Kailabun District;

(ix} Outrages upen personal dignity, |punishable under Article 3(e) of the Starute {Count

9), in relation to events in spetified locations in Kono Discrict and unspecified

locarions in Kailahun District;

() Violence to life, health and physical or menral well-being of persens, in partieular

mutilation, punishable under Arricle 3(a) of the Sracute {Counr 10), in relation to

events in specified locations in Kc'}no Distric
I

(xi) Other inhumane acts (physicaliviolence). a Crime against Humanity, punishable

under Acticle 2(i) of the Sratute (Count 11), in relarion to events in specified locations

in Kenema and Konoe Districts;

(xii) Enslavement, a Crime against Humanity, punishable under Article 2(c} of the Srature

{Counr 13), in relarion ro events;in Tongo Field in Kenema District and unspecitied
)

locations in Kono and Kailahun Districrs; and

(xiii) Pillage, punishahle under Arricl

= (1) of the Statute (Count 14), in reladon ta evenrts

in specified locations ir Bo and Kono Districts.

4. Additionally, Issa Hassan Sesay wa

of planning the following crimes:

Case No. SCSL04-15-T
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|
(i) The use of children to actively pacticipate in hostilities, an other serious violtion of
. . . : -
International Humanirarian Law, punishable under Article 4(c) of the Statute (Count
I

|
1
12}, in relacion to events in Kailahjun, Kenema, Kono and Bombali districts; and

(i) Enslavement, a Crime against Humanity, punishable under Arricle 2{c} of the Statuce
(Counc 13), in relation ro events in specified and unspecified locations in Kono

Disrrice.

5. Lastly, pursuant to Arricle 6(3) of the Statute, Issa Hassan Sesay was convicted of:

l

(i) Enslavement, a Crime against Hymanity, punishable under Accicle 2{c) of the Stature

(Count 13}, in relation o events i’]‘l Yengema in Kono Districr;
i

|
(i) Intentionally directing attacks against the UNAMSIL peacekeeping operations, an

other serious violation of International Humanirarian Law, punishable under Arricle
4(b) of the Scatute (Counr 15), in relation 1o events in Bombali, Port Loko, Kono and

Tonkalili Districts; and
|

(iii) Violence to life, health and physical or mental wcll-being of persons, in particular
murder, punishable under Articl!e 3(a} of the Statute (Counr 17), in relation to events

involving UNAMSIL peacekeepers in Bombali and Tonkolili Disericts.

2. Morris Kallon

6. Morris Kallon was found guiley oflg the crimes, set ouc below, by parricipating in a joinr
|

criminal enterprise, pursuant to Article 6([1) of the Scatute:
|

(i} Acts of Terrorism, punishable d|nder Article 3(d) of the Starute (Count 1), for crimes
set forth in Counts 3 ro 11 andll(:ounr 13 in relarion to events in specified locarions

|

in Bo, Kenema, Kono and Kailahun Diserices;
]
i

(i) Collective Punishments, punis}litable under Article 3(b) of the Stanure (Count 2}, for
crimes ser forth in Counts 3 to § and Count 10 to 11 in relation to events in specified

locations in Kenema, Kone and!Kaiiahun Districrs;
i
|
|
|
i
|
|
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(iii} Extecmination, a Crime against

Stature (Count 3), in celarion o

and Kailahun Disrricts;

{iv} Murder, a Crime against Huma
(Count 4), in celation to events
Kailahun Discricts;

(v} Violence to life, health and phys

T2¢ER

Humanity, punishable under Article 2(b) of the

events in specitied locations in Bo, Kenema, Kono

nity, punishable under Arcicle 2(a) of the Statute

in specified locations in Bo, Kenema, Kono and

ical or mental well-being of persons, in particular

murder, punishable undec Artidzf 3(a) of the Srarute (Count 53), in relation ro evenis

in specified locations in Ba, Kene

(vi) Rape, a Crime against Humanity,

6), in relation ro events in specifie

(vii) Sexual slavery, a Crime against

Statute (Count 7), in relarton o

unspecified locations in Kailahun

(viil) Other inhumane acts (forced

ma, Kono and Kailahun Districts;

punishable under Article 2{g} of the Starute (Caunt

d locations in Kono Districy

Humanity, punishable under Article 2(g) of the
evenrs in specified locarions in Kono District and

| Discrict;
|

marriage), a Crime against Humanity, punishable

under Arricle 2{i) of the Starute (Count 8), in relation to events in specified locations

in Kono District and unspecified locations in Kailahun Discrict;

(1x) punishable under Arricle 3{e) of the Stature (Count

Qutrages upon personal dignity,

9), in relation to events in spgcified locations in Kono District and unspecified

locarions in Kailahun District;

{x) Violence to life, health and physical or mental well-being of persons, in particular

mutilation, purnishable under Ardcle 3(a} of the Scatute (Count 10), in relation to

events in specified locations in Kpno Districe;

Orther inhumane acts (physical violence), a2 Crime against Humanity, punishable

under Article 2(i) of the Srarute {

(i)
Count 11), in relation to events in specified locarions

in Kenema and Kono Disrricts;

8 April 2008
T
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{xi1} Enslavement, a Crime against Hunanity, punishable under Article 2{c) of the Statute
(Count 13), in relation to events |n Tonga Field in Kenema District and unspecified

locations in Kono and Kailahun Districts; and

{xiii) Pillage, punishable under Article| 3(f} of the Starure (Count 14), in relation to events

in specified locations in Bo and Kpno Districts.

7. Additionally, Morris Kallon was foind guilty, pursuant o Ardcle 6(1) of the Starute, of

the following crimes:

(i} Instigating Murder, a Crime agaipst Humanity, punishahle under Article 2{(a) of the

Srarure {Count 4}, in relation to an event in Wendedu in Kono District

{ii) Instigating Vialence to life, health and physical or mental well-being of persans, in
E P
particular murder, punishable ugder Article 3(a) of the Starure (Count 5) in relation

to an event in Wendedu in Kono Districy;
|
|

(iii) Planning the use of children tolactively participate in hostilities, an other serious
violation of Internarional Humapirarian Law, punishable under Article 4(c} of the

Sature {Counr 12), in relation tp events in Kailahun, Kenema, Kono and Bombali

districts; and

|

]
{iv) Cormnmitting and ordering attac#s against peacekeepers, and other serious violation
of International Humanitarian *_aw, punishable under Arricle 4(b) of the Statute

(Count 15}, in relation to events LIn Bombali Districe.
8. Lastly, pursuant to Article 6(3) of [ﬂw Statute, Morris Kallon was convicted of:
]
i

() Acts of Terrorism, punishable urfxder Article 3(d) of the Stature {Count 1), for a crime
under Count 7 in Kissi Town in ﬂ(ono Districr,

(i) Sexual slavery, a Crime againsi Humanity, punishable under Article 2{(g) of the

Statute {Count 7}, in relation to gn event in Kissi Town in Kono Districy;
i

i
(iii) Other inhumane acts {forced marriage), a Crime against Humanity, punishable

under Article 2(i) of the Stature {Count 8), in relation to an event in Kissi Town in

Kone District;

Case No, 5 04.15.T B April 2008
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(iv} QOutrages upon personal digniry, ;)unishable under Article 3{e) of the Sratute (Counc

9}, in relarion to an event in Kissi Town in Kono Districr;

(v} Enslavement, a Crime agrinst Humanrity, punishable under Article 2(c} of the Stature

(Count 13), in relation to events in unspecified locations in Kono Districr;

(vi) Intentionally directing attacks a4ainst the UNAMSIL peacekeeping operations, an
other setious violation of International Humanitarian Law, punishable under Article
4(b) of che Stature (Counrt 15), in relation ro events in Bomnbali, Porc Loko, Kono and

Tonkolili Discricts; and

(vii} Violence to life, health and physical or mental well-being of persons, in particular
murder, punishable under Articld 3(a} of the Statute (Count 17), in relarion to evencs

invelving UNAMSIL peacekeeperk in Bombali and Tonkolili Districts.

3. A{rlmtine Gbao
|

By a majority, Justice Boutet dissenting, Augustine Gbao was found guilty of the

following crimes by participaring in a joint criminal enterprise, pursuant to Article 6(1) of the

Stature:

{i) Acts of Terrorism, punishable uhder Article 3(d) of the Statute {Counr 1), for crimes
ser forch in Counrs 3 to 5 and Counts € to 9 in relarion to events in Kailabun Town

and throughour Kailahun District;

(ii) Collective Punishments, punishpble under Article 3(b) of the Stature (Count 2), for

crimes sec forth in Counts 3 fo 5 in relation to events in Kailahun Town and

throughout Kailahun Disrricr;

|
{ii} Extermination, a Crime againqlr Humaniry, punishable nnder Article 2(b) of rhe

Stature (Count 3), in relation t¢ events in specified locarions in Bo, Kenema, Kono
I

and Kailahun Districts; .
(iv) Murder, a Crime againsr Hunianir‘,\ punishable under Article 2{(a) of the Scatute

(Count 4), in relation ro evenT.s in specified locations in Bo, Kenema, Kono and

Kailahun Districts; !
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(v) Violence to life, health and physical or mental well-being of persons, in particular
murder, punishable under Articlg 3(a) of the Statute (Count 3), in relation to events

in specified locations in Bo, Kenema, Kono and Kailahun Districts;
|

(v} Rape, a Crime against Humanity,| punishable under Article 2(g) of the Statute (Count

6}, in relation to events in specifigd locations in Kono District;

(vii) Sexual slavery, a Crime against Humanity, punishable under Artcle 2(g) of the
Statute (Count 7), in relation to events in specified locadons in Kono District and

unspecified locations in Kailshun District;
|

(viii) Other inhumane acts {forced jmarriage), a Crime against Humaniry, punishable
under Article 2(i) of the Statute {Count 8), in relation to events in specified locations

in Kono District and unspecified locations in Kailahun District;

{(ix) Outrages upon personal dignity| punishahle under Article 3(e) of the Stature {Counr
9), in relation to evenws in spgcified locations in Kono District and unspecified

locations in Kailahun Disericr;

{(x) Violence ro life, health and physical or mental well-being of persons, in particular
mutilation, punishable under Article 3(a) of the Stature (Count 10}, in relation to

events in specified locations in Kono District;

(xi) Other inhumane acts {physical] violence), a Crime against Humaniry, punishable
|
under Ardicle 2{i) of the Statute {Count 11), in relation to events in specified locations

in Kenema and Kono Dismicts;

(xii) Enslavement, a Crime against Humanicy, punishable under Arricle 2{c) of the Sratuce

{Count 13), in relation to eventL in Tonga Field in Kenema District and unspecified
|

. . , e
locations in Kono and KailahunDistricts; and
I

(xiii) Pillage, punishable under Article 3(f) ot the Statute (Count 14), in relation ra evenrs

in specified lacations in Bo and Kono Districts,

10.  Additionally, Augustine Gbao wab found guilty, pursuant to Article 6(1) of the Stture,

in relation to events in Bombali Districty of alding and abetting attaecks on peacekeepers, an

Case Na. SCSLO4-15.T | 10 8 April 2008
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|

other setious violation of International leumanitarian Law, punishable under Arricle 4(b) of
|

the Stature {Count 15). {'
|
I

IIL AP#’LICABLE LAW
|

|
1. Applicable Provisions

234 H

i
11, Article 19 of the Stature and Rx;des 100 and 101 of the Rules of Procedure and
|

Evidence ("Rules”) provide as follows: |

Article 19- Penalties

L. The Trial Chamher|shall impose upon a convicted person,
other than a juvenile offendgr, imprisonment for a specified numher
of years. [n determining the rerms of imptisonmenr, the Trial
Chamber shall, as appropriate, have recourse to the practice regarding
prison sentences in the Ineernational Criminal Trihunal for Rwanda
and the national courts of Sidrra Leone.

i

i
2. In imposing the sefrences, the Tgal Chamhet should take
into account such factors ps the gravity of the offence and the
individual circumsrances of the convicted petson.

Rule 100 - Senitencing Procedure

i

(A) If the Trial Chamber convicts the accused or the accused
entets a guilty plea, the [Prosecutor shall submit any relevant
information that may assisy the Trial Chamber in determining an
appropriate scntence no more than 7 days afrer such conviction ot
guilty plea. The defendant shall theteafrer, hut no more thar 7 davs
after the Prosecutor's filing jubmit any relevant information thar may
assist the Trial Chamber in c!etermining an appropriate sentence.

(B) Where the accused has enteted a guilty plea, rhe Trial
Chamber shall hear submissjons of the parcies at a sentenwing hearing.
Whete the accused has been convicred by a Trial Chamber, the Trial
Chamber may hear submissipns of the parries at a sentencing hearing.

Q) The sentence shall be pronounced i a judgement in public
and in the presence of the chnvicted person, suhject to Rule 102(B}.

Rule 101 - Penalties

{A) A person convicted by the Special Court, other than a juveaile
offender, may be sentenced!to imprisonment for a specific number of
years. |

(B) In derermining thé sentence, the Tdial Chamber shall rake

into accounc the factors m«#ntionr:d in Article 19 (2) of the Stature, as
well us such factors as:

Case NosACSLO4-15.T 11 8 Aptil 2008
e
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(i} Any aggravating dircumstances;

(i) Any mitigating ¢ircumstances including che substanrial
cooperation with the Proseciitor by the canvicted person before or
after conviction;

{iii)y The exrent to which any penalty imposed by a court of
any State on the convicred pprson for che same act has already been
served, as referred to in Articlg 9 {3) of the Stanice.

O The Trial Chamber shall indicatre wherher multiple senrences
shall be served consecutively gt concurrently.

(D) Any period during which the convicted person was detained
in custody pending his transfer to the Special Court or pending trial
or appeal, shall be taken into ponsideration on sentencing.

2. Sentencing Objectives

12, Itissettled law thar the poals and ghjectives of sentencing in the sphere of international
criminal law derive essenrially from the doctrines underlying penal sanctions in the doinesdc or

narional law setting.

13.  The SCSL Appeals Chamber hds stared that, in relaton to legitimate senrencing
purposes, “[tlhe primary objectives must pe retribution and deterrence.”” The ICTY Appeals
Chamber has further stated that “[iJt is well established thar, at the [ICTY] and at the [CTR,
retribution and deterrence are the main dbjectives in sentencing.” In its simplest formulation,
retribution implies rhat punishment must be proportionate to guilt and the gravity of the
offence.’ Elsewhere it has been stated thar “[his is nor to be understood as fulfilling a desire
for revenge but as duly expressing thel outrage of the international communiry at these
erimes.”® Deterrence is both general, referring to the notion that a convicred person who is
punished can serve as an example ro othlers, who will then desist from committing or will be
unlikely ro commir the said erimes for fear of being punished, and also specific deterrence or

incapacitation, which describes the objective of preventing furure criminal conduct by

restraining or incapacitaring convicted persons.
|

! CDF Appeals Judgement, para. 532.
! Krajisnik Appeals Judgemenr, 17 March 2009, pqra. 775
¥ Bankole Thompson, Criminal Law of Siera Leong p. 17; Krajunik Appeals Judgemenr, 17 March 2009, para. 777.

% Aleksovski Appeals Judgement, para. 185.

Case No/SCEL04-15-T 12 8 April 2008
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14.

Other sentencing objectives recognised under international criminal law are (i)

prevention; (ii) rehabilitation; and, (iii) stigmatisation.’

15.

In relacon to the comimnission

)f inrernational crimes, it such as crimes against

humanity, war crimes and other serious violations of international humanitarian law, is our

opinion rthat the punishment of the offen

international comnmunity to such condug

endortses the following rationale:

One of the main purposes of]

Treibunal is to influence the le
victims, their relarives, the wi
reassure them thar the legal

Addirionally, the process of sen
that glohally accepred laws and nt

16.  Rehabiliration as a goal of punish

ra a state of physical, menml and moral |

der must also adequately reflect the revulsion of the

£, and denounce it as unaccepmble. The Chamber

a sentence imposed by an international
{ awareness of the accused, rhe surviving

rTcsscs and the general public in arder to

system  is implemenred and enforced.
tencing is intended ro convey the message
les have ra be accepred by everyone.?

ment means the restoration of the convicred person

health through treatment and education, so that he

can become a useful and productive member of society.” However, the Chamber recognises

that despire its importance as an objecti'«f'eI

context of damestic criminality than intert

of punishment, rehabiliration is more relevant in the

hational criminality.

3. Sentencing Factors

17. The Chamber notes thar Arricle 1

to be considered in determining an app

B and Rule 101{B) stipulate chat certain factors have

ropriate sentence. These include the gravity of the

offence, the individual circumsrances of the Accused, any aggravating and midgating tacrors,

and whbere appropriare, the general senten

of Sierra Leone.

18.  In this regard the Chamber recog

king pracrices of the ICTR and of che national courts

nises that it is necessary 1o impose a sentence which

reflects che rorality of the convicred persor!l’s criminal conduct.’® Furdhermore we note that it is
|

universally recognised and accepred that

" CDF Appeals Judgement, para. 532,

# Nikolic, Sentencing Judgement {TC), para.139.

* Bankole Thompson, Criminal Law of Sierra Leone,
¥ COF Appeals Judgement, para. 546.

Case Na. SESL-04-15.T
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should generally receive a higher sentenc

p than a person convicted of only one of those

crimes.'' By parity of reasoning, the Chdmber acknowledges thac the sentence should be

individualised and also proporrionare to the conduct of the Accused,? reflecting the inherent

gravity of the totalicy of the criminal condug
the particular circuinstances of rhe case an

accused."”” Within these parameters, and pr

¢ of the convicted person, taking into consideration
d the form and degree of the participation of the

svided that the factors which have been considered

are made clear, a Trtal Chamber has a broad discrerion ta choose berween the imposition of

either a single “global” sentence or separate

sentences for each count on which the Accused was

found guilty.® After having carefully cogsidered the issue, the Chamber deems ir more

appropriate to address each counr separatel
impose separate senrences, it musr indi

: L3
concurtently or consecurtively.

3.1. Gray

y. Where the Chamber so exercises its discrerion to

cate whether those sentences should be served

rity of the Offence

19.  The Chamber acknowledges that A
when determining an appropriate sentence,
has been held thar the gravity of the offenc
and that it requires a “consideration of thd

form and degree of participation of the Ac

offence, the Chamber has taken into accouy

the scale and brurality of the offence

i)

ii) the role played by the Accused in th

' Celibici Appeals Judgement, para. 771.

I* Tadic, Sentencing Appeals Judgeinent, para.22;
Judgement). para. 445; Furundzije Appeal Judgement
Y CDF Appeals Judgement para. 546; Krajisnik Apps
1038; Furundrie Appeals Judgement. para. 14%;
Judgement, para, 182; Celebici Appeals Judgement, g
1* AFRC Appeals Judgement, paras 328329,

'* CDF Appeals Judgement, para. 547.

' Celibici Trial Judgement, para. 1215; Aleksouski Ap
1 Kupreskic et al Trial [udgement, para. 852, Ko
Judpement, para. 380.
18 Stakic Appeal [udgemenr, para. 380, Owic, 1T-034
para. 729.

Case No. 5¢$L04-15T

irticle 19(1) of the Statute imposes rhe obligation,
to take into accaunt the “graviry of the offence.” It
e is the “litmus test far the appropriare sentence”,'®
particular circumsrances of the case, as well as the

rused in the crime”."” In assessing che gravity of the

nt such factors as:

: l
s committed;'®

eir commission;'®

Tedorovic, Sentencing Judgement, para. 29; Kupreskic Appeal
|, para. 249,

als Judgemenr, para. 774; Nahimana Appeals Judgemene, para.
Blaskic Appeals Judgemenr, para. 683; Aleksouski Appeals
ara. 23L.

peal Judgement, para. 182.
dic and Cerke Appeals Judgement, para. 1061, Sizkic Appeals

68T, Judgement {TC), 30 June 2006 [Ornic Trial Judpement],

B April 2008
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iii) the degree of suffering or impact of the crime on the immediate victim, as well as its

effect on relatives of the victim;*"and,
|

iv) the vulnerability and number of victims.’

20. Furthermore, in determining the role of the Accused in the crime, the Chamber may
take into account the mode of liability under which the Accused was convicted, as well as the
nature and degree of his parricipation in the commission of che offence. The Chamber may
also consider whether rhe Accused was held liable as an indirect or a secondary perpecraror.”
In this respect, we have found thar aiding apd abetting as a mode of liability generally warrants

a lesser sencence chan that imposed for a more direct form of parricipadion.™

11.  The Chamber acknowledges thar it fis also sertled law that in assessing rhe gravity of the
offences for which the Accused was convictéd as a superior, it should consider the gravity of the
underlying offence and the graviry of the conduct of the Accused in failing to prevent or

. . . . 1
punish the crimes commirted by his subordjnates.™

22.  We also endorse the view that wherp the Accused has been convicted as a participant in
a joinr criminal enterprise, the level of coptribution as well as the caregory of joint criminal
enterprise under which responsibility attaches are to be considered in assessing the appropriate

sentence.”’ As stared in Brdjanin, rhe doctrifie of joint criminal enterprise:

[..] offers no formal distinctipns between JCE members who make
overwhelmingly large cantributions and JCE members whase coneriburions,
though significant, are nor as great. However, the Appeals Chambers recalls
thar any such disparity is adequatgly dealr with at the senteucing srage.”

" Celibici Appeal Judgemens, para. 847, Blagojevic, Tjrial Juclgetnent, para. 833.

¥ Blaskic Appeal Judgewnenr, para. 683; Siakic Appedl Judgement, para, 380, Oric Trial Judgement, paca. 729.

2 Blaskic Appeal Judgewent, para. 683; Babic Seprencing Judgement, para. 47, The Chamber notes that the
-Jluding the vulnerability and age of victims and the humiliating

Prosecution has discussed some of these factors, in
and degrading narure of the acts, as aggravating fajors {Prosecution Sentencing Brief, para. 56). The Chamber is
of the view thar these are more appropriately considered in relarion to its determination of tbe graviry of the
otfence. :
 Niagerurd, Seatencing Judgement, para. 813; V'astjJI\.-ic Appeal Judgement, para. 182.
?* CDF Sentencing Judgement, para. 50. |

A Celibici Appeals Judgetnent, para. 732. :
"% Marric Appeals Judgement, para. 350.
“F Brdjanin Appeals Judgement, para. 432.

Case Ng. SCSLO4-15-T 15 8 April 2008




23, The Chamber is cognisant of the i

the facrors considered in assessing the grav

aggravating circumstances.” The Appeals C

no double-counting merely because a Trial

victim in one section and the vulnerability

S342¢

i
|

tnpermissibility of “double-counting”, meaning that
ity of the offence, cannot be used ot considered as
Lamber has however endorsed the view that there is
Chamber considers the impacr of the crimes on the

of the victims in the other section.”® In this regard,

this Chambec takes the view thar factors which it considers and accepts as lessening che praviry

of the offence, cannor be taken into accoun

32, Ag

t as mitigating citcumstances.

ravating Factors

24.  The Chamber opines thar it is an

established by the Prosecurion beyond a

ccepted practice thar aggravating facrors should be

E:

teasonable donbc™ and that only circumstances

directdly related to the commission of the offence charged, and for which the Accused has been

. . . klv) . - .
convicred, can be considered to be aggravating.” Hence, when a parricular circumstance is an

element of the underlying offence, it canno

25.  The Chamber acknowledges that

exhaustive enumeration of the circumsta

aggravating. Based on the established jurisj

international criminal jutisdictions, howe
premeditation and motive,” a willing and
of time during which rthe crime was e

1
commitred in tradivional places of civilian

haspirals being generally considered as mo

I AFRC Appeals Judgement, para. 317,
* AFRC Appeals Judgement, para. 318,
“ Celibici Appeals Judgemenc, para. 763.
¥ Kunarac et al Trial Judgement, para. 850; Hadsaha
" Blaskic Appeuls Judgement, para. 693; Vasiljes
Jndpement, para. 137.

¥ Jokic Appeals Judgement, paras 2829; Obrenovi
para. 80. i
¥ Blaskic Appeals Judgement, para. 686.

M Thid.

¥ Blaskic Appeal Judgement, para. 686. As note
vulnerability and age of vicams, and the humil
considered as aggravating facrors, as part of the gray
* AFRC Trial Judgement, para, 22; Mithimanag Tria

Case No. SCSL-04-15-T

d

I be taken into accoumnt as an apgravacing factor.”!

the Scartute and the Rules do not provide an
nces that the Trial Chambec may consider to be
prudence, factors considered as aggravating in ocher
ver, include the leadership role of the Accused,”
enthusiastic participation in the crime,* the length
ymmitted,” the location of the attacks - attacks
sanctuary such as churches, mosques, schools and

re serious,”® sadism and a desire for revenge,’” abuse

kanovic Trial Judgement, para. 2069.
ic Appeals Judgement, paras 172-173; Ndindabahizi Appeals

- Sentencing Judgemenr, para. 99; Babic Appeals Judgemenr,

, the Chamber has considered certain {acrors, such as the
iating or degrading pature of the acts, thar are somerimes

iry of the offence {see n. 51).

Judgement, para. 605,
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of trust or official capacity,”® “toral disrega

Chamber rakes the view thar deceptive be

d for the sanctity of human life and digniry." The

haviour such as luring others into a false sense of

securify through fraudulent offers to discusf or negotiate and subsequently taking advanrage of

the others revealed weakness may also amg

faccor, however the Chamber does nor acc

submitted that bad behaviour of an RCC\-‘E
e

26.  Furthermore, the Chamber opines

criminally responsible for a crime unde

. . 1% .
aggravating circumstance.”” However, it has

under Article 6(3), his leadership positi

lunt to agpravating circumstances, The Prosecution

ed during trial might constitute and aggravating

t that argument.

ithat the position of leadership of an Accused held
r Article 6(1) of the Statute, may constitute an

been held thar if an Accused has been found liable

bn cannot be considered by the Chamber as an

aggravating factor as ir is in iself a constitutive element of the offence.® Ir has also been held

thar where the Accused has acrively abusg

crimes of his subordinates, however, such g

3.3,

Y

27. The Chamber recalls thar neithe

factors that may be considered 1o be mitig

d his position of command or parricipated in the

onduct can be considered ro be aggravaring."!

fitigating Factors

the Statute nor the Rules exhaustively define the

ating. As a consequence, we opine thar the category

of mirigating circumstances is nor closed. 4

matter for the Trial Chamber to dcternxin+
|

28, It has been held thar the burden

citcumstances is that of a balance of prob

that the circumstances in question did ¢

!

" CDF Appeals Judgement, para. 524.

¥ Serormba Appeals Judgemenr, para. 230; Ndindab
™ Jokic Sentencing Appeal, paras 2829; Obrenovid
Ser Prosecution Senrencing Brief, para. 27.
* Obrenovic Trial Judgement, para. 99, Deronjic 4
Babic Senrencing Judgemenr, para. 60.
* Celibici Appeals Judgemene, para. 736, Aleksousk
1* Musema Appeals Chamber, para. 395. i

Case No. SCSL-04-15.T

Accordingly, “what constitutes a mitigating factor is a

»ql

in the exercize of its discretion.

of proof on the Accused with regard to mitigating

abilities, meaning thar ir is more probable than not

xist. Therefore, it is a much lower burden af proof

thizi Appeals Judgernent, para. 136.
Trial Judgemenr, para. 99; Bavic Appeals Judgement, para. 80.

ippeals Judgement, para. 67; Jokic Sentencing Appeal, para. 18,

Appeal Judgermnent, para. 183.
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than chat required by the Prosecution.™ U

raken into account regardless of whether or

29. However, the Chamber notes that

€448

nlike aggravating factors, mitigaring factors may be

not they are directly related to the alleged offence.”

deer Rule 101(B), it is maadatory ro consider as a

midgating circumstance the substantial dooperation of the Accused with the Prosecutor.

Further, the Chamber has the discretio

mitigation, such as:

i) the expression of remorse or acknowl

ii)lack of education or training;*

iti) good character with no prior convig
iv) personal and family circumstances;

v) behaviour and conduct subsequenr t

peace and reconciliation;*
. . . . 4]
vi) good behaviour in detenrion;™ and

.. ) . -1
i} assistance ro derainees or victims.

30.  The Chamber may also consider
mingation of sentence. However, whilst
culpability, ir does not amount to a legal ¢

mitigation for a convicred person’s politi

 Simba Appeals Judgewuent, para. 328; Blaskic App
¥ Srakic Trial Jndgement, para. 920; Limwj Trial Jud
43 CDF Appeals Judgement, paras 489-490; Babic 3
752,

** CDF Appeals Judgement, para. 498.
YCDF Appeals Judgemenr, para. 5{1. Blaskic Ap|
16(); Celibici Appeals Judgement, para. 788; Devon
* Kunarac et al, Appeals Judgement, para. 362; Blaj
* Babic Appeals Judgement, paras 56-59; Plavsic, Sq
® Blaskic Appeals Judgement, para. 696.

n to consider other factors or circumstances in

edgement of responsibility;*

t'ions;4 !

b the conflicr, particularly with respect to promoring

the motive of the Accused in either aggravation or

“motive may shade the individual perception of

L]

. . r . L .
wcuse for criminal conduct” 57 In addition, “allowing

ral motives, even where they are considered by the

cals Judgement, para. 697.
gement, para. 729.
entencing Judgment, paras 81-84; Oric Trial Judgemenr , para.

peals Judgement, para. 696; Esdemovic Trial Judgement, para.
e, Setitencing Judgewent, para. 1506.

kic Appeals Judgemenrt, para. 708,

ntencing Judgement, paras 85.93.

" Blaskic Appeals Judgement, para. 696, Babic Appeal Judgement, para. 43, Deranjic Sentencing Judgement, para.

156.
52 CDF Appeals Chamber, paras 523, 524, 52&.
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Chamber to be meritorious, undermines

them”.”

4, Sentencing Practice

22479

the purposes of sentencing rather than promotes

of Other Tribunals and Courts

3L

sentencing at the Inrernational Criminal

considers as appropriate the jurisprudeng

Former Yugoslavia (“ICTY”), which shares

instructive, and has also considered this as

Article 19(1} empowers the Chamber to consider as appropriare rhe practice regarding

Tribunal for Rwanda {(*ICTR"). The Chamber alzo
e of the Inrernational Criminal Tribunal for che
a common Appeals Chamber with the [CTR, to be

appropriate. The Chamber has also eonsidered the

sentencing practice of this court, to the limited exrent possible.

32.
practices of Sierra Leonean domestic court

offences under Sierra Leonean law, the Ch

IV. SUBMISS]

33.  In issuing this Judgemenr, the Chy

and oral submissions of the Parties.>

Article 19(1) authorises the Cham

ber to consider, where appropriate, the sentencing
s. However, as none of the Accused was charged for

amber deems it unnecessary to make this enquiry.”*
[ON OF THE PARTIES

mber has raken into consideration both the writren

Prosecution

1.1. Semtencing Principles

4. The Prosecution submirs that in g

must consider cermin fundamental seng

sentencing and the factors specified in Art

* 1bid. para. 534,

¥ See CDF Appeals Judgement, para. 476.
¥ §CSL04-15-T-1239, Prosecurion Sentencing Brig
of the Prosecution Sentencing brief was also filed
04-15.-T-1238; SCSL04-15-T-1242, Sesay Defence
1244, Kallon Sentencing Brief, 17 March 2009 (
Annexes Sentencing Briet for Augusnine Ghao, 17
13 March 2009.

Case No. SCSLO4-15.T

letermining the appropriate sentences the Chamber

encing principles, the objectives and purposes of

cles 19 of the Srarute and Rule 100(B).

f {public version), 10 March 2009 {“Prosecution Brief"); A copy
containing some addironal confidental informarion as SCSL-

hentencing Brief, 17 March 2009 ("Sesay briel™); SCSL0O4-15-T-
‘Kallon Briet™; SCSLO4-15-T-1243, Public With Confidential

March 2009 (“Gbaa Brief”); Sentencing Hearing, Transcript of

8 April 2008
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35. The Prosecution emphasises thac
culpable conduct of che Convicted person
the sentence, the Chamber has a “broa

circumseances of each Accused. This du

Chamber's ‘overriding obligation.™’

36.

[EL72°0

he sentence imposed must reflect the towlity of the
** Due to the Chamber's obligation to individualise
d discretion” to tailor the punishment ro fic the

by to individualise the penalties is considered dbe

The Chamber must consider aggravating and mirigating factors in the determination of

an appropriate sentence.”” The Prosecutian notes the bar on ‘double-counting’ meaning thar

‘no factor taken into accounrt as an aspeq

taken into account as separate aggravaring circuinstance

equally applies to mingation.®

31. The Prosecution recommends that

imposed in the AFRC case which reflects

convicted including their personal role, the

38.  The Prosecurion suggests that the|
conviction for more than one crime, a glo}

all criminal conduct on which convictions

39.
Prosecurion subinits that in event the Ch
would be inappropriate ro determine the
were the only crime of which the accused
sentence be served concurrently. Where ar
person's culpable conduct is inherently gr
The time served as a sentence should be

totlity of the accused's ¢riminal conduct.®

i Prasecycion Sentencing Brief, paras 5, 53.
¥ Prosecution Sentencing Brief, para. 4.

* Prosecution Sentencing Brie!, para. 6.

* Prosecntion Sentencing Brief, para. 6.

@ Prosecution Sentencing Brief, para. 7.

*! Prosecurion Sentencing Brief, para. 51.

& Prosecurion Senrencing Brief, para. 52.

* Prosecurion Sentencing Brief, para. 54.

Case No. SCSLA04-15-T

e

t of the gravity of the offence may be additionally

* and the ‘double-counting’ rule

the Chamber mkes inro consideration the sentences
he modes of liability under which rhe Accused were

gravity of the crimes and all aggeavating factors.

Chamber in imposing sentences where there is a
val or a single sentence may be imposed in respect of

were found.®

Pursuant to Rule 101{C), sentenices are served consecutively or concurrently. The

amber imposes separate sentences for each crime; it
sentence for each crimne in isolation, as if that crime
was convicted, and then simply to order that each
accused commits multiple crimes, the totality of the
cater than if that person only committed one crime.

longer and the overall sentence should reflect the

8 April 2008
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1.

Graviey of the Offences and Aggravating Circumstances

40.  In analysing the gravity of the cffe
the Convicted persons in their pareicipatio
year when the JCE existed crimes including

forced labour of civilians, pillage and the

wete found ro have occurred across a bro

nces, the Prosecution categorises the culpability of
n in the JCE, submitting thar in approximately one
unlawful killings, sexual violence, physical violence,

enlistment, conscriprion and use of child soldiecs

geographical area including Bo District, Kenema

District, Kono Districr and Kailahun Di]iict. The Prosecution submits thar the exrensive

temporal and geographical scope of the ]

conduct for the parricipants in the JCE.*!

41.  The Prosecution draws the Chamb;
convictions in relation ro forced marriages
and arracks against UN Peacekeepers in Ca

in the case of forced marriage and attacks

E increases the relarive seciousness of the criminal

ers specific actention ro the aggravation arrached ro
in Counr 8, the use of child soldiers in Count 12%
unts 15 and 17.° The Prosecurion emphasises thar

against peacekeepers, such conduer has not been

considered by any international criminal fribunal prior to this Chamber’s Judgement, and in

the cases of child soldiers the jurisprudence

42 The Prosecntion submits thar Sesd

and the Junra alliance especially within the

is still in the early stages of development.®’

y and Kallon held high positions within the RUF

» Supreme Council. And through their positions as

leaders, they actively participated in planning and furthering of the objectives of the JCE.*®

43.  The Prosecurion highlights Sesay's

Kenema District, the nse of child soldiers

role in planning and organising forced mining in

o guard mining sites, the beating of TFL-129 in

Kenema rown, and, in particular, endorsetnent of JPK's instructions ro kill civilians and burn

¢ivilian houses in Koidu Town, which shou

44.
Kono and Tongo Field, and the killing d

Kallon in his leadership role endor

% Prosecurion Sentencing Brief, para. 51,

% Prosecutlon Sentencing Brief, paras 145-159, 172
% Prosecurion Sentencing Brief, paras 173-177; Sen
T Prosecurion Sentencing Beiet, para. 56,

® Prosecution Senrencing Brief, paras 58, 65.

® Prosecurion Sentencing Brief, paras 58-63.

Case N SCSL.04-15.T

1d be made a “civilian free area”.®®

scd the bruml policies of enslavement of civilians in

f civilians and the elimination of the enemy. The

encing Hearing, Transcript ol 23 March 2009, p.35.
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Prosecution highlights his active participad

resulted in brueal killings and murilations o

The Prosecution srares that Gbao h

45.

in Kailahun districe and also in his role as t

role as the RUF Ideology instrucror he sign

on in the execurion of the arrack on Koidu, which

ST 70
civilians.

ad considerable power and prestige within the RUF
1e Overall Security Officer (QSC). In his leadership

ificantly conmributed ro the furtherance of the JCE.

The Prosecution highlight Gbao's persongl involvement in the enslavement of civilians for

farming, and also thar he was found to hav

Kailahun District and thar he shared the

- s : Tl
rerrorising the civilian population.

44. Sesay and Kallon commirred crime
crimes charged in Counts 3 to 5, 11 and
their leadership roles and as co-perpetratot

of their criminal conducr ro the highest gn

violent crimes were found ro have been con

47
personnel, Sesay through communications
and abetred the arracks against Salahuedin

the violent and humiliating tfreatmenrt of

e inrended rhe killings of 64 suspecred Kamajors in

intenr for ampucations, rapes, forced labour and

5 charged in Counts 1 ro 14 and Gbao commirred
13 in pursuance of the JCE objectives by virtue of
s within the JCE which therefore raises the rorality
avity.”” The Prosecution submits char atrocious and

hmitted under Counts 1 to 15 and 17.

All three Accused played a persoTal role with regard to the arracks on UNAMSIL

and Kallon by personal direcr atracks. Gbao aided
and Jaganathan.” The aggravation was portrayed by

the personnel,™ the abuse of trust hy RUF by false

pretences of negoriations and meering which resulted inro atracks and the Accused abused

their authority as leaders.”

48.

The Prosecution analyses the gravit

through other modes of liability. It notes,

y of the offence through the Accused’s parricipation

Sesay's conviction under Article 6(1) for planning

enslavement crimes in Kono Discrict a

Yengema, Kono Dismicr. Kallon is found

T

liable under Arricle 6{1) for instigaring the killing of a

d under Article 6(3) for enslavemenr crimes in

Nigerian woman in Wendedu, Kono Disgrict and under Arcicle 6(3) for failure to prevent or

" Prasecution Sentencing Briet, paras 66-68.
1 Prosecurion Sentencing Brief, paras 71-72. The
para. 2166,

2 Prosecution Sentencing Brief, paras 64, 69, 75.
™ Prosecution Sentencing Brief, paras 1 79-188.

™ Prosecution Sentencing Brief, para, 189,
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punish commission of crimes of forced marriage of TF1-016 in Kono District.”™ Finally, it notes

Ohao's conviction under Atricle 6(1) for h

on UNAMSIL personnel.”

49,  In its otal submissions, the Prosecutgion stated that:

Cancerning the argumenc rhat Atticle 6(3) liabilicy warrants a lesset sentence

than [...] Article 6(1) liahility, we

do not agree as contended in Sesay’s Lrief

paragtaph 80 and at footnote 3¢ of the Kallon hrief. Thete is no general
principle to thar effect. Ir all depends on the citcuristances of each individual

case. [

However, we also formed the view that JCE is nor necessarily a less or more

setipus mode, thar ir all depend
case - of a particular case - and

upon the citcumstances of an individual
that in some siruations it’s possihle rhar a

6(1) mode may be less serious than a JCE mode, but there ate also many

situations when a JCE mode of
mode.”

jability could be more serious than a 6(1)

s petsonal tole in aiding and abetting of the atmck

50.  The Prosecurion highlights the s¢ale and the brutality of the offences commirted

throughour the petiod of the JCE. It notes the indisctiminate killings of civilians in Tikonko,

the slicting open of a woman’s stomach

in Bo District, the severing of corpses, and the

beheading and stabbing of civilians where sometimes the intestines of were used to dematcare

checkpoints.® The evidence teflects that brutal and mass killings took place in Koidu, Kono

and Kailahun District. Gruesome aces of

sexual violence were perpetrated with the specific

intent to tetrorise the civilian population,|such as the slitring of the ptivate pars of men and

woinen with knifes, and the insetcion of a pistol into rhe vagina of a woman.>' The Prosecurion

argues that the humiliating and degrading

manner in which these acts of sexual violence and

murilations wete inflicted should be reflected in the imposition of the sentences.” The

prolonged enslavernent of civilians in Kailahun, Kenema and Kono while being subjected ro

" Prosecution Sencencing Briel, paras 190202,
" Prosecution Sentencing Brief paras 76-80.
™ Prosecnition Sentencing Bricf para. 83.

 Sentencing Hearing, Transcripr of 23 March 2008, p. 13.
" Senrencing Hearing, Transcript of 23 March 2000, pp. 4546.

™ Prosecution Sentencing Brief para. 84.
" Prosecurion Sentencing Brief paras 85-87.
® Prosecution Sentencing Btief paras 88.90.
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inhumane treatment, exploitation, starvati¢n, beatings and summary executions should also be

adequately reflected in the sentence ro be ifnposed.®

51.

The Prosecution submits that even

though it is difficulc to determine with precision the

number of victiins, the Chamber's findings show thac a considerably large number of victims

were killed or mutilated and a latge number of vulnerable women and girls were subjected to

enslavement, forced marriages and gruesome rapes.’* The dire suffering and impact of these

crimes on the victims, the srigmansation and shame of che victims, rhe effects of these crimes

on family members and societies as a whol
of the offences escalates particulatly where

commirted as a policy of rerror and collectiy

52.
found guilty demonstrare their total disreg]
manner in which the crimes were commi

circumstance.’” The Prosecution argues rh

rales, their educadon, training, experient:vj

aggravading facrors in derermining their se

e are aggravating factors.”” Furthermore, the graviry

the Chamber's findings reflect that the crimes were

e punishinent.®

The Prosecution argues that the indiscriminate killings for which the accused have been

ard for the sancrity of human life, and the sadistic
rted must be raken into account as an aggravaring
¢ with respecr to Sesay and Kallon, their leadership
and desire for personal gain must be considered as

neences.®® In relation ro Kallon, it further submim

thar his defiant acitude during rhe trial also constitutes an aggravating circnmstance, Gbao's

education, training, expetience, desite for ]

in particular his disregard for the jurisdicd

personal pain and his defianr attitude during Trial,
i of the Court for a long period of rime, musr be

. . Eg
ning his sentence.

considered as aggravating facrots in determi

53.  The Prosecution submits thar the
increases the gravity of the crimes commi

punish those crimes.”

** Prosecution Sentencing Briet paras 91.92.

* Prosecution Sentencing Brief, paras 51-111.

* Prosecution Sentencing Brief, paras 112-119.

* Prosecution Senrencing Brief, para. 119.

¥ Prosecurion Sentencing Briel paras 127-137.

* Prosecurion Sentencing Briel paras 138-140.

¥ Prosecution Sentencing Brief paras 141-144.

* Senrencing Hearing, Transcript of 23 March 2009

Case No. SCSL0O4-15.T

gravity of the crimes committed by subordinates

rred by the accused, by theit failure to prevenr or
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54.  The Prosecution requesrs global sentences of 60 years imprisonment for Sesay, 60 years

imprisonment for Kallon, and 40 years imprisonment for Gbao.”! When asked tepearedly by

the Chamber the basis for such a recommendation, the Prosecucion responded variously that:

My Lord, there was no mathematjcal basis. [...]"

Qur statting point was the conyictions in the case before your Lordships.
After that we did rake into consjderation ather cases decided at the Special
Caurt before and we did also fake inte consideration sentences in other

cases. [..]"

My Lords, [ did not have in mind a scale in the context you've described ir.
What [ had in mind was to identify for each crime the factors that would
lead mie to conclude it was a graye crime, ot thar the crime is aggravared hy
the aggravating factors. That is why we tock che approach to identify for each

crime the factors for each crime

thich we considered for aggravation, hur !

did not have a particular scale rp say thar ar the end of the day rhis is che
mnost serious crime, ot at the end pf the day chis is the least of them all.™

1. Sesay
55.  Both in written and oral submissions, the Sesay Defence emphasises thar Sesay’s limited

direct involvement in the crimes he has begn found guilty of and the exceptional role he played

in the Sierra Leone peace pracess as relevant facrors thar should resulr in a reduced sentence.

To this effect the Sesay Defence highlights the role of detetrence as a sentencing aim,

patticularly in terms of “rewarding’ a pemson’s demonstrable efforts to prevent the ongoing

commission of crimes, by the surrender ¢

designed to bring peace and reconciliation

{ that person’s milicry command, and other acts

"®* It points the Chamber to jurisprudence holding

whar factors the Chamber may consider when assessing the graviry of the offences, including

the function and duries performed by rhe Accused, rthe manner in which those tasks and duries

were carried out and the mode of liab

lity under which the Accused is convicted.™ In

particular, with regard 1o liabilicy under |Article 6(3), the Sesay Defence puts forth that a

*! Prosecurion Sentencing Brief, p. 81.
* Sentencing Hearing, Transcript of 23 March 2009
9 Sentencing Hearing, Transcripr of 23 March 2009
1 Senrencing Hearing, Transcripr of 23 March 2009

. p 3L
. p- 38
+ p.44

¥ Sesay Sentencing Brief, para. 15; Transcript of 23 March 2009.
rudence from the ICTY including: Nikalic, Trial Sentencing
Judgement, para. 114; Martic Appeals Judgement, para. 350.

* Sesay Sentencing Brief, paras 25-28 ciring jurisy
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superior only bears responsibility foc failing to act, and this is “rbe only crime for which he is ta

be sentenced.””

56.

aggravating or mitigating in the impositi

The Sesay Defence also presents

Defence’s position that “a convicred perso

in tecognition of a valuable contriburion” {

2.1

jurtsprudence on facrors thar may be deemed as

on of a senrence.®® Of particular nore is the Sesay

h ought ro receive a considerable reduction in senrence

. . a0
o the restoration and mainrenance of peace.

Grapity ot the Offences

57.  In its submissions on the gravity of
through his participation in the joint crimi
actual authariry during the joint crimina
tnembers of the AFRC and other, more se
thar "Sesay did not hold any official public
miliary command recognised (or appointe
JCE."! Further, it is presented that, durir
fat-reaching, autonomous decision-makin
February 1998, Sesay's position and
dereriorated.”™ Consequently, the Sesay D
the crimes while he was parricipating in a
Sesay “rhroughout the Junta period and be

.. .. . 103
joinr criminal enterprise.”

58.

personally ar directly commir any of the cr

%7 Sesay Sentencing Brief, para. 29 viring Ovic Trial |
#* Sesay Senrencing Brief, paras 3142,

™ Sesay Sentencing Brief, para. 36, citing Plausid
however, that in that case the 1CTY Trial Chamber

in particular the guilty plea and the post<conflict ¢
misplaced.” (Plavsic Senrencing Judgeinent, para. 131

0 Sesay Sentencing Brief, paras 49-51.

1% Sesay Sentencing Briet, para. 51 [emplasis in the
192 Sesay Sentenving Brief, paras 52.53.

I Sesay Sentencing Brief, para. 49.

Case No. SCSLD4-15-T

E

The Sesay Defence highlights tha

the offences for which Sesay has been found guilty
al enrerprise, the Sesay Defence argued that Sesay's
enterprise was limited and secondary ro thar of
nior meimberts of the RUF.'® [n pacdcular, it nores
position, within the junm povernment, nor was his
d) by the joint forces, unlike other members of the
¢ the Junca periad, Sesay did nor hold intluence or
g aucthority and rthar, after the I[nrervenrion in
influence within the joint criminal enrerprise
efence requests that the sentence Sesay receives for
oint criminal enterprise reflecr their argument that

ond was one of the least influennal members of the

t, in Bo District, Sesay was not found to have

imes, not was he found to be in effective command

hdgement, para. 727.

Sentencing Judgement, para. 85. The Chamber observes,
while it noted the “very significant mitigating circumstances,
onduct”, nonetheless found that “undue leuiency would be

)

otiginal).
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and control of any of the fighters operaar

crimes committed in Kenema District, it is

diamond mines “was scrictly prescribed b

control, and ultimacely organised the oper

members of the Supreme Council, such a

with overseeing mining operations. Furth

prospect of Sesay being able to override th

dayto-day implementation of the operati

September 1997, Bockarie and Eddie Kar

and SA] Musa, were the de facto autho

infrequent, and the crimes found prover
committed in his absence. The Sesay Defej

account by the Chamber in assessing gravity.

59. In relation to the Chamber’s findis

mismreatment of TF1-129, the Sesay Defenc

o

personal mistreatment of TF1-129 was
Furthermore, whilst the Chamber found
arrest was at the behesr of Sesay’s direct suy
involvemenc by Sesay “was carefully and st
influence extended only ro rthe milirary
circninstances Sesay was not responsible fo
legitimate expectations artaching ro his pos

factor.'®®

60.

Districr, the findings for Kenema do not sk

g there.'™ Regarding Sesay’s responsibility for the
the Sesay Defence’s position that Sesay’s role in rhe
v those who made the real decisions, maintained
ations.”'™ It was not Sesay, bur rather the senior
SA] Musa, Zagalo and Gullit, who were charged
ermore, the evidence sugpests that there was no
eit command to be able to substanrially affect the
ons.'" According to the Chamnber’s findings, by
nah, themselves directly subordinated to Koroma

. . ¥ .
ities in Kenema. Sesay’s visits to Kenemna were

against him, pursuanr ro the JCE, were largely

rce submits thar these faccors should be raken inro

107

ng that Sesay participated directly in the arrest and
e points out thar the Chamber did nor find thac the
ufficiently grave to constitute an inhumane act.
that Sesay abused the “levers of stare” power, the
perior, Bockarie. The Sesay Defence notes rhat any
ngently conrrolled by state authorities” and thar his
level. The Sesay Defence submits that in rhese

r the abuse of a public posirion or the breach of any

irion, and this should not be deemed an aggravating

According to the Sesay Defence, siane Sesay was only infrequently present in Kenema

now those facrtors which mighr usuvally ageravate the

offences, such as “premnediration”, the “distriminatory purposes of the crimes”, “rotal disregard

for the sancdty of human life and digniry’

™ Sesay Sentencing Brief, paras 54-56.
18 Sesay Sentencing Brief, para. 60.
1% Sesay Sentencing Brief, para. 60.
17 Sesay Sentencing Brief, para. 61,
1™ Sesay Sentencing brief, para, 62.
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of these criminal acts or displayed a desir
argues that the mining operarions were in
to the survival of the junra governmentr,
extended to governance and the welfare

aggravating factors.'™”

61. In relation to Kono district, the Sed
that Sesay endorsed JPK's order ro make
However, it points out that in relation to
those that did nor result from this order {

not prave rhar Sesay had personally commf

his level of direct or marerial contributiot

LA

e {unlike others) ta inilict pain. The Sesay Defence
large pacc conducted for urilitarian purposes related
which (however illegirimare) had functions which

of civilians. Thus, they submir, there is a lack of

ay Defence accepts that the finding of the Chamber
Koidu Town a ‘no-go’ area for civilians is serious.
the resr of the crimes committed in Kono diserict -
Sesay was nortably absent, and the Prosecution did
tted any crimes in Kono disericr.*® They submit that

h to the majority of crimes ought to be assessed as

low.""" The Sesay Defence notes that the plan to artack and capture Koidu was formulared by

Superman and SAJ] Musa, and then comvjnunicated to Bockarie. Whilst the Chamber found

that Sesay was “acrively invalved in the

pursuit of the joint criminal enterprise, t

operation to caprure Koidu was non-rirg

Keidu and the pillaging thar ensned, the
+ 4 . . H

the crimes as a “culpable amission” as op

did nor play an active role in the attack.'"’

62.  The Sesay Defence states chat:
It was found thar in May 1998 §
although Sesay was an active Co
{imired ro Kailahun District at ¢h
of the fact thar while Superman
from March until August 1998, K

63.

With regard to the crimes commi

the Sesay Defence points the Chamber t

'* Sesay Sentencing Brief, paras 63-64.
" Sesay Sentencing Brief, para. 65.
! Sesay Sentencing Brief, para. G6.
I* Sesay Senvencing Brief, para. 67,
1 Sesay Sentencing Brief, para. 68.

Case NgrJCSL-04-15-T

overall planning of chis operation”, which was in
he Sesay Defence submits rhar the abjective of the
iinal.!’? Further, in relation to this same artack on
Sesay Defence chatacterises Sesay's contriburion to

posed ro direct or overt encouragement since Sesay

esay was assigned as BFI ro Pendembu aud,
mrander in Pendembu, Sesay’s concrol was

pt time. The Trial Chamber rook cognisance

was overall Commander for Kono Disrrict
e refused to take orders from Sesay."?

reed in Kono District from May 1o December 1998,

b the finding that Sesay only directly contributed to

8 April 2008
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crimes related to the mining activides and

Defence fucther submits that:

The Chambher found thar it wag
thar Sesay was in a superior-subg
Kono District during rthe petiod
is submitred rhar chese, and relats)
lack of martetial or direct invaly
curtency of the JCE, reduces the ¢

[t cannac be said thar Sesay acted|
ot thar he abused his leadershi
notwithstanding his command rg
significant conrriburion ro the oy
the exception of the mining in }
the districe. 1t is significaut thy
committed by othets, most- if nd
wirh Sesay. Sesay's contriburion 4
neust be caregotised as minimal a

2459

the associated enslavement of civilians. The Sesay

not established beyond reasonable doubt

srclinate relationship wirh RUF fighrers in

rom May ro the end of November 1998, It

d command and conrrol issues, indicaring a
ement in rhe crimes in Kono during the
ravity of the offences.

as the archirect of these ctimainal acriviries,

p position, ot encoutaged those crimes -

le in the RUF. It is submirted rhat Sesay's

verall criminal enrerprise ar this rime, with
fono, was restricted to activities ourside of
it in the context of hundreds of crimes
ot all- of whom were not iu direcr conract
o these crimes (or his involveinenr in chem)
hd remote: in the context of the breadrh of

this JCE, one of the broadest - in terms of direcrion and geographical scape

- known to {uternarional criminal

64.  Similarly, for the crimes committe
1998, the Sesay Defence submits that Sesay
fighrers who petpetrated many of the crim
Staff Alhaji. Since the Chamber was not

ctiminal enterprise but rather subordinated

enterprise, it follows, according ro the Sess

law 115

d in Kono Districr between 14 February and May

was not in contact wirh or directdy superior to those

es - including CO Rocky, Rambo RUF, Savage and

satisfied that these men were members of the joint

to and used by other mernberts of the joint criminal

y Defence, that the crimes can be imputed to these

othet members and this shonld be taken into accounr when senrencing Sesay.''® Accordingly,

they submir, aggravaring factors such as
human life and digniry and a displayed|

aCCCIUIIt.ll?

65.

In relation ro crimes cominirred i

Chamber’s finding that Sesay did noc pers

' Sesay Senrencing Brief, para. 77 {foomotes om
make the findings as stated by the Sesay Defence.
H* Sesay Sentencing Brief, paras 71-72.

'® Sesay Senrencing Briel, paras 73-74.

" Sesay Senteneing Briet, para. 75. The Chamber

1l

premeditation, toral disregard for the sanctity of

desire to inflict pain should not be raken into

n Kailahun Districr, the Sesay Defence recalls the

onally commirt any crimes in Kailahun Disteice and

tted from original). The Trial Chamber notes thar it did not

ates, however, is finding that Sesay did receive regular reports

from Kono District by radio and through his bodyguards, including reports of crimes committed by RUF and
AFRC lighters during chis time (Judgement, para. 2085).
Case No. L04-15.T 29 8 April 2008
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that he was not present during the killing of the 63 civilians accused of being Kamajors.''®

Further, the Sesay Defence submits that, even though the Chamber concluded Sesay's sttus as
BFC and his close relationship to Bockadie was indicative of his great deal of authoricy, his
“authority was carefully circumscrihed and restricted by his relationship” thereby making
Sesay’s role in the criminal activities “dispensable”.!"® Lastly, the Sesay Defence submits that
being second to Bockarie did not equate td operational or policy-level decision-making and thar
this should be considered when assessing |the gravity of Sesay's criminal conduct in Kailahun

Distriet.'®

66,  With repard ro Sesay’s patticipation in the joint criminal enterprise for the planning of
Enslavement in Tombodu and throughouf Kono District, the Sesay Defence submits that the
finding that the ahductions and forced| labour were primarily for military or urilirarfan
purposes, and not to rerrorise the civilian population, is a relevant factor when considering the
gravity of the offence.'” Similarly, they submit that, since the conviction on enslavemenr
related to rthe military training base in [fengema in Kono District is based on command
responsibility (pursuant ro Article 6(3) of [the Stature), it warrants a lesser senrence than that

. . ¥
reserved for principals or co-perpetrators,'*

67. In cerms of Sesay’s liability for the arracks on UNAMSIL peacekeepers under Arricle

6(3) of the Smrute, the Sesay Defence submits rhar Sesay should be senrenced hased on his

failure to act once the events had commenced and further submits that there is an absence of
aggravating facrors for these crimes.’?! Further, they argue that his unwillingness to use the UN
detainees as hostages demonstrares Sesay’s positive use of his leadership position and his
commitment to the peace process since his overall efforts were direcred to disarming the RUF,
rather than running the tisk of causing further schisms amongst key members of the RUF who

1% 1r is thus submitred rhar his convictions under

resented his position as Interim Leader.
Counts 15 and 17 should be seen in light|of his efforts to use his leadership position after the

abducdons to bring the conflict to an end.

U8 Sesay Sentencing Brief, para. 76.
1% Sesay Sentencing Brief, para. 77.
1" Gpsay Sentencing Brief, para. 78.
'™ Besay Seatencing Brief, para. 79.
I*? Sesay Sentencing Brief, para. 80.
1 Sesay Sentencing Brief, para. 81.
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68.

ing to the Prosecution’s Trial Brief, rejects the

d by Sesay and those of which the AFRC accused

The Sesay Defence, in respond
comparisoo between the crimes committe
were convicted, deeming this comparison 4 false one in rerms of the gravity of the offences and
the diffetences in available mirigating factprs.'® They point ta that case not having a finding
based on joinr criminal enrerprise, but rather based on commirting, ordering, planning, aiding
and aberting or even insrigaring the crimes| Furcher, those offences were aggravated by findings
based on a number of Ardcle 6(3) convicrions. The Sesay Defence also tecalls the parricular
circumstances of Brima, Kamara and Kant, rheir directr commission of the most secious crimes

and the absence of mirigating factors."® The Sesay Defence submirs that the form and degree of

Sesay’s participation in the crimes he h

aggravating tactors absent, or few as compa

2.2. M

69. In terms of 1nitiganng facrors,
conscription ar the age of 19 and subseque
it made Sesay another of Sankoh's many

opportunity and limired life choices should

his lack of training in the dicrates of intern

70. The Sesay Defence also submits tha
whar led ro his being approached by the
Leader of the RUF, and be counted
disarmament.'® [t submirs that this reput
civilians in Makeni and his willingness to
punish crimes." The Sesay Defence argue

resulted in the saving of hundreds of lives

11 Sesay Sentencing Brief, para. 109.

'} Sesay Sentencing Brief, para. 82.

12¢ Sesay Sentencing Brief, paras 83-87.

It Sesay Sentencing Brief, para. 88.

I** Sesay Sentencing Brief, paras 89-9C.

' Sesay Sentencing Brief, paras 91-93 and Annexes

ns been convicted of is significantly less and the

red to those of the AFRC accused.'”

{itigating Faceors

the Sesay Defence submirs thar Sesay's forced
nt loss of youth ought to be taken into accounr since
victims.!®® It is argued that che consequent loss of
] be a mitgaring factor in favaur of Sesay, as should

ational humanitarian law.

t Sesay’s repuration as a moderare wichin the RUF is
> incernational community to become the Interim
upon to cooperate in the peace process and
ation was well founded, a resulr of his teeatment of
take personal action against fighters to prevenr and
s that Sesay’s acrions and disciplinarian ways clearly

and countless homes and livelihoods.”" To supporr

A and B.

I® Sesay Sentencing Briel, paras 94-95 and Anexes {© and D.
™ Sesay Senrencing Brief, paras 9698, and Annek H. The Chamber notes thar, te suppore its clain, the Sesay

Defence relied on testimony presented at trial.

Case N#ISCSL-04-15-T
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its claim as to Sesay’s status and repuratior]
civilians called by them who came forward|
150 witnesses whose testimony was excluds
. 132 1 h .
constraines. *° Consequently, the Sesay De

of civilians must be reparded as cogent mit

71.  The Sesay Defence highlighs Se

process of Sierra Leone as a mitigating fag

$34%2.

, the Sesay Defence reminds the Chamber of the 42
to speak on Sesay’s behalf, as well as the more than
d as repetitive or who were not called for procedura!
fence subinits thac Sesay’s reputation and treatment

. 133
gation.

say's tole in the disarmament and reconciliation

tor. It argues rhat Sesay remained committed to the

peace and disarmament process despite
leadership and their fighters,”* Sesay, by
before him had failed. It is requested th
significant of micigacion” since his acrion

times,””

12

previous convictions, his trearment by the|

According to the Sesay Defence,

and his cooperarion with proceedings. Of 1
the Prosecution’s “coercive conduct”,

coaperation,”

73.

Lecne constitutes a mirigating circumsra

Lastly, the Sesay Defence posits th

personal and family circumsrances. '’

L1

]

considerable internal opposition from the RUF

his actions, was able ro bring peace where others

ot his efforts from 2000 1o 2002 arcracr “the most

“are without precedenr in any conflict in our life

further mitigating factors include Sesay’s lack of

Prosecution during his arrest and interview process

hore is the Sesay Defence’s allegation that, because af

Sesay “was deprived of a real possibility of

ar the enforcement of the senrence outside of Sierra

nee since it will cause further hardship on Sesay's

htement of remorse” in (ts sentencing brief, where Sesay

74
“fully acknowledges rhat the conflict in Sis

The Sesay Defence refers to a “st
prra Leone harmed many of his own countrymen, women
and children, and for thar he expresses unfualified regret and remorse.”'*® During oral submissions,

Secsay personally delivered the following stdrement to the courr and to the public:

'¥ Sesay Sentencing Brief, paras 99-100.

'™ Sesay Sentencing Brief, para. 104.

1™ Sexay Sentencing Brief, paras 105-107 and Annd
¥ Sesay Sentencing Brief, paras 110 and 112.

1% Sesay Sentencing Brief, para. 120.

! Sesay Sentencing Brief, paras 123-128.

1" Sesay Sentencing Brief, para. 130.

% B.
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My Lords, I am extending my skncere sympathies ro the victims who have
snffered during the days of the war. [ am also extending niy chanks to the 250
civilians who came torward to aid my defence. ] want the Chamber to know
that whar the United Nations is [looking forward to in the world roday is o
see an interim rebel leader whp wauld come forward, who wonld come
forward to cooperate with the United Nations without any pre-condition or
personal conditions. [...]

So today, thase who didn’t want for peace to rerurn ro Sierra Leone, they
have benefited from the UN whjle I, who have put my life on the rable for
peace ro prevail, have found mys4lf in this condition. [...]

And, my Lords, 1 would wanr ydu also to know that [ was nor cthe one who
put a piece of cloth in thie warter well [or the people of Sierra Leone to drink
filthy warer. So if 1 say I'm going to rake the piece of cloth our of thar water
well, is that something wrong? [...]

The ECOWAS leaders gave me fthis responsibiliry for me to impleinent the
Lomé Accord and, my Lords, until the day of my arrest on 10 March 2003,
nobody ever tald me that the Lomé Accord was not valid. They gave me
awards in this country, you know, for the role thar I played in implementing

the Lomé Accord, so my Lords, [ thank you all for giving me the opporrunicy

1o say one or two words.'”

15. Speaking to the principal aim of sentencing Sesay, the Sesay Defence submirs that Sesay
can be an example bath within Sierra Ledne and abroad since his courage and foresight to lay
down arms ought to be encouraged by the|policy and practices of the international communirty.
Further, they contend thac a lenient senfence for Sesay will also help rowards the collective

I . o
peace and recanciliation of Sierra Leone. '

16, For these reasons, the Sesay Defenfe suggests that the Chamber give Sesay a sentence of
15 to 20 years imprisonment if the comparison to the AFRC sentences is given meric or, if the
Chamber accepts those crimes as more serious and Sesay’s mirigation significant, a senrence of

10 ro 15 years imprisonmenr.'*!

3. Kallon

71. The Kallon Defence submits thar| the primary objectives of sentencing ar the Internarional

Criminal Tribunals are deterrence, refribution and rehabilitarion, with “some emphasis on

" Sentencing Hearing, Transcript of 23 March 2009, pp. 6870
1% Sesay Sentencing Brief, paras 131-134.
! Sesay Sentencing Brief, paras. 135-137.
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rehabilitation”.'" It refers the Chamber 1
“the aims of sentencing are rerriburion, dg

and restoration of peace.”'"’

78.  The Kallon Defence submits thar
harms that betell the people of Sierta Le
broader funcrion, by expressing the outrag

on the nine individuals prosecured by this

conduct of the Accused awaiting sentencin

il

2

L3454

o the Seromba Judgement, where the Chamber held chat

terrence, reprobation, rehabilitation, prorecrion of society

there is a danger that when so few are prosecuted for the
pne, it may be tempting for the court to try and serve a

re of the international community, and placing the blame

court. It caurions thar the focus must rtemain in the actual

M In summary, the punishment must fir the crime."*

Gravity of the Offences

79.  The Kallon Defence submits tha
omissions, no more or less. Therefore, in
focus on rthose acrs or omissions of the ind
points out thar rthe Prosecurion, in its Sen

both the gravity of the offence and aggra

counring‘]‘”

80, The Kallon Defence reminds the

participation in a JCE exrending from

t an Accused shall be held liable for his actions and

considering the gravity of the offence, the Chamber must

ividual accused for which he is personally responsible.'* [t
encing Brief, frequently considers facrors as poing towards

ating factors, and cautions the Chamber against double-

Chamber that it bas found rhe accused responsible for

May 1997 ro Aprl 1998, and whilsc the temporal and

geographical scope may increase the seriqusness of the crimes, “the attenuated involvermnent of the

accused as to various crimes decreases il

mostly of crilnes committed chrough a J{

intent to commir the crimes for which K

through rhe conduct of his subordinares,"

12 ¥allon Sentencing Brief, para. 15.

14} Kallon Sentencing Brief, para. 15 citing Sevomba
" Kallon Senrencing Brief, para. 16.
1* Kallon Sentencing Brief, para. 15.
1% Kallon Senrencing Brief, para, 21.
"' Kallon Sentencing Brief, para. 25.
** Kallon Sentencing Brief, para. 53,
'¥ Kallon Sentencing Brief, para. 56.

Case No. SCSL-04-15-T

B

* '8 Tt submits thar the Chamber has convicred Kallon

CE iu which his liability is largely indirect, and rhat the

allon has been convicred was indirectly accributed to bim

Trial Judgement, para. 376.
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R1. The Kallon Defence submits that

I3%Ts

the only crime for which Kallon was convicted as having

been directly involved in was his ‘instigating’ the murder of the Nigerian woman in Wendedu in

Kona District.'*

82.

The Kallon Defence does not atteinpt to minimise the scale and brumlity of the crimes, nor

the number of victims, or the degree of suffering or the impact of the crimes, but submirs that the

Chamber must focus specifically on Kallpn's rale far the offences for which he is convicred. The

breadth of the JCE under which Kallon whs found responsible means that he is often only remorely

linked to these crimes.'!

83.

the “scale and brutality of the offences ¢

“exacerbated humiliation and degradat

impermissible double<ounring. Furthermg

The Kallan Defence submircs char ¥

where the Prosecution has urged the Chamber to consider
vmmitted” in relarion to gravity of the offence, and then
q ” - " v .

jon” as an aggravaung factor, this would result in

ire, the Prosecution has nor poinred to any incident where

Kallon personally or directly committed any acts of exacerbated humiliation and degradation. These

should nor therefore be considered as aggfavating facrors againse Kallon."” Suinilarly, there is overlap

with “scale and brutality of the offences ¢ommitted” where the Prosecution pleads “toral disregard

for the sanctity of human life and dign
behaviour,” and “exploiration of womer

Chamber to any personal commission of t

3.2, Mitiy

84.  The Kallon Defence submics that
fully in a position to excrcise without riski
strucrure over which he had no control a
the Chamber’s findings that “Foday Sanki
shaped its political and military ideology,

RUF” who was “ar times authoritarian, if

Kallon received erdets from senior officer

I® Kalion Sentencing Brief, para. 57.
! Kallon Sentencing Briet, paras 58-62.
' Kallon Sentencing Brief, paras 63.64.
I** Kallon Senrencing Brief, paras 65-67,
I3 Kallon Sentencing Brief, para. 68.

Case No, SCS L5-T

ity”, “enjoyment of eriminal acts, depravity and sadistic
v and girls”, and the Prosecution has not pointed che

hese acts by Kallon,'®

rating Circumstances

Kallon's leadership role was nor clear because he was not
ng his life. Kallon was acting within a rigid RUF command
nd discrerion to act as he wished. It specifically highlights
ol was rhe driving force behind the RUF movement and
" thar Sankoh was the “de jure and de facto Leader of the
not dicratorial”"** Ir argues rhar, as a middle level officer,

s like Sesay, Superman and Bockarie, who were themselves
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answerable to Sankoh.'”® Hence Kallon
duress.'”® The Kallon Defence submits th
be an independent mitigating facror fr
regarding the UNAMSIL peacekeepers am
duress”, doubling warranting mitigation.

were ultimatums rhar carried severe penalt

85.  The Kallon Defence submits tha
consequently brainwashed in its ideolo
therefore was forced ro leave secondary s

Kallon made contributions to promoting

$3¢9¢

was acting in obedience to superior orders and under
at case law has considered acting under superior orders ro
pm duress. [r further argues thar orders from Sankoh
ounted to both superior orders and an “order given under
Rimilarly, orders given by Bockarie as de facto RUF leader

les upon default.'”

t Kallon was forcibly recruited inro the RUF and was
ry, He was preparing for his advanced educarion. He
chool ar an early age.””® The Kallon defence submits that

peace and reconciliation subsequenrt ro rthe conflicr and

that this conduct must be considered in midgation of sentence.'” It further submics char as a

mirigating facror, Kallon’s lack of prior cx
good conduct while in derention.'® Ir ac
Accused was not a bar to prosecution,
reconciliation, consider it as a mitigating {

to lay down arms now have been rehabilitq

8§6. In relation to Kallon's individual
married ro three wives and has nine you

rehabilitation and reintegration into socief

87.  In response to the Prosecution’s ¢
trial for purposes of sentencing, the K
inaccurate. The Kallon Defence lists som

) 162
convicted."”

1% Kallon Sentencing Brief, para. 69.

1% Kallon Sentencing Brief, para. 70.

1" Kallon Sentencing Brief, para. 78.

'* Kallon Sentencing Brief, paras 75, 77.
¥ Kallon Sentencing Brief, paras 79-83.
¥ Kallon Sentencing Brief, paras 105-106.
18! Kallon Sentencing Brief, para. 104.

12 Kallon Sentencing Brief, paras 109-111.

Case No. 5¢pL04-15.T

iminal conducr must be raken into account, as well as his
knowledges that even rthough the amnesty granted to the
the Chamber should, in the spirit of forgiveness and
[actor particularly because the RUF that Kallon convinced

ted inro rthe society.

circumstances, the Chamber is informed that Kallon is

ng children, and this increases his chances of successful

161

Y.

pmparison of the case against Kallon to that of the AFRC

allon Defence subinirs thar the comparison is grossly

e of the brutal crimes for which the AFRC leaders were
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88.

Duting the Sentencing heating, Kallon personally delivered the following statement ro the

court and to the public:

My Lord, I wish sincerely to exptess the deepest remorse from the bottom of
my heart to the victims of the contlict in Sierra leone and [ ask for
forgiveness. [...]

rted by the RUF and I acknowledge my own

rimes. [...]

I accepr that crimes were commi
role and responsibility for those

[ apologise to UNAMSIL, ECOWAS, ECOMOG and the inrernational
comminity who suffered in theit coming ro bring peace in my country,

Sierra Leone. I call on all people in the conflict zone of the war 1o respect

and collaborare with the peace my

[ am turther asking the family
Sierra Leane in general, for forgiy
feel deep remarse. [...]

ission. |[...]

pf the victims in partticular, and people of

reness for may role in this conflicr for which [

I don'r want ar all ro take fot granted the pain of those who were maimed,

those who were sexually assaulred

The six years I have spent in d
seriously reflect upon iy role in
all Sierra Leoneans thatl ama to
the Special Courr in conrributir
and [ have profound respect lot 1

I apologise to iny family and all
have gone through. War is bad fqg

, those who loved their loved ones{...]

etention has given me the opporrunity to
the conflict. [ wanr o assure the Court and
tally refarmed person. I recognise the tole of
g peace and reconciliation in Sierra Lecne
he rule of law and instinution of jusrice. |...|

family of Sierra Leone for the agony they
r everyone.'*’

89.  The Kallon Defence prays that the| Chamber takes credit of the time Kallon has served

. . N . . . . . 164
whilst in detendon, “tempers justice with mhercy,” and grants him “a lenient senrence”.

4. Gbao

90.

played by Ghbao in the specific crimes

[n its written and oral submissiohs the Gbao Defence emphasises the limited role
for which he has been convicted, requesting the
Chamber to rake inro account the mode of liability under which Gbao was convicted, as well as
the limited narure and degree of his partigipation in the offences.'”® The Gbao Defence recalls

jurisprudence holding that the category of|joint ctiminal enterptise under which responsibility

‘! Sentencing Hearing, Transcript of 23 March 2049, pp. 102-103.
'* Kallon Sentencing Brief, para. 112,
%% Shao Sentencing Briel, paras 10, 14, 17, 20.
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attaches, as well as indirect forin of participation and the degree of intent, constitute important

factors to consider and that may result in
the Gbao Defence suggests that "Gbao's

places him ar the lower end of the sentenci

91.

any aggravating circumsrance with respecr

The Gbaa Defence submits thar the

the imposition of a lower sentence.'®® In particular,
level of parricipation and the degree of his inrent

167

’ H
ng concinuum.

Prosecution fails to prove beyond reasonable doubt

to Gbao.'"® In parricular, the Gbao Defence takes

issue with the Prosecution’s grouping of the three Accused when discussing the gravity of the

offences, thereby failing, in the Gbaa Defel

nce’s view, to take iuro account rhe instances where

the Chamber acquitred Ghao or distinguished his level of participarion or inrtenr from rhar of

Sesay and Kallon."**

41. Gra

Q2. The Gbao Detence refers to the fi

the commission of rhe crimes committed

period, and therefore “was not directly in

crimes committed” in these Districts.!™® Fy

thre¢ Districts, Ghao was found not w
Similarly, the Gbao Defence submits that
ard control over RUF fighrers or Overal
having effective conmral over the 1IDU, ME
finding that Gbao did not have a superioy
on April 1998 and abour 30 January 2000. Similarly,

perpetrated crimes in Kono District betwe

the Gbao Defence highlights che findingg

1% Gbao Sentencing Brief, paras 10-12, citing Babiq
para. 2Q; Krajnisk Trial Judgerneuc, para. 886, Brdjz
187 Ghao Sentencing Briet, para. 21,
!# Gbao Sentencing Brief, para. 18.
% Ghao Sentencing Brief, paras 24, 40-43. The Cl
Sentencing Brief, as adduced in Gbao's Sentencin

ity of the Offences

nding that Gbao remained in Kailahun throughout
n Bo, Kenema and Kone Districes during the Junta
volved or did not directly parricipate in any of the
irther, the Gbao Defence recalls thar for these same
“share the inrent of the principal perperrarors”.'”
there were no findings of Gbaa exercising command
| Commanders of the various security units, or of

s, 10 and G5."" The Ghao Defence also recalls the

subordinate relationship aver the RUF fighters chat

regarding Gbao's limited role in milirary planning

Sentencing Judgeinenrt, para. 40; Prosecution Sentencing Briet,
min Appeals Judgement, para. 432.

samber is cagnisant thar paragraphs 113-( L8 of the Prosecution

g Bricf at paragraphs 4142, reter 10 the general gravity of the

offences of acts of terrorism and collective punishnent and are nor directly imputable to any particular Accused.

10

Gbao Senrencing Bricf, paras 23, 25,

" Glhao Sentencing Brief, para 24.

' Gbao Sentencing Brief, para, 28. The Cham
influence” over these bodies and had a “superisor

Case No. SCSL04-15T

ber recalls, however, its finding that Gbao had “consideralile
v cole” of the differenr units (Judgement, paras 2034-2035).
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and decision-making, that he was not found o have visited the frontlines, and that he was

found to have no authority to initate inves

03.  With regard to Counts 15 to I8,
convicted for aiding and abetting two of
found by the Chamber to have occurred in
of participation during the accacks on U]
makes specific reference ro the Chamber’s

superiorsabordinate relationship betweer

which he did not directly parricipare.'”

94,
regard 1o the UNAMSIL connts and deng

The Gbao Defence rejects the Pro

findings of the Judeement, raking partic
Accused (Gbao included) issued threats

Defence submits that, in so doing, “the P

that bear no relevance to the actions of {

Gbao Defence argues that the Prosecution

stigations of misconduct against RUF fighters,'”

the Gbao Defence emphasised that Gbao was "only
the fourteen attacks” against UNAMSIL personnel
May 2000.'™ In submitting char Gbao's overall level
NAMSIL personnel were “low”, the Gbao Defence
finding thac the Prosecution had failed to establish a

Ghao and the perpetrators of the 12 artacks in

secution’s arguments as to aggravating factors with
unces them as misrepresenting the factual and legal
ular exception to the Prosecution’s claim that the
. o captured UNAMSIL personnel.'”® The Gbao
rosecution is wrongly attempring to utilise findings
5bao in relation to Counts 15-18."'"7 Further, the

atternpts to adduce aggravating factors that were not

proved beyond reasonable doubt, to misinterpret the Chamber’s findings, or to impute

wrongful behaviour on rhe Accused thar w:

42. Mit

. k
s not in the Judgement."

ting Circumstances

05, The Gbao Defence submits that G

Peacekeepers should be seen as a mitigatiy

RUF fighters and in the rebuilding of M

Gbao Defence puts forth Ghao's assistance

risk of personal embarrassment ~ as indi

' Gbao Sentencing Brief, paras 30-33. The Chamb

commenced at the order of those higher than the
complaints by civilians (Judgement, para. 684).
'™ Gbao Sentencing Brief, para. 38.

" Gbao Sentencing Brief, paras 3839, 44.

" Glao Sentencing Brief, paras 44-45, 83.94.
""" Gbao Sentencing Briet. para. 87.

'™ Gbao Sentencing Brief, paras. 8894,

Case No. 5(81.04-15.T

baa's relationship with and assistance to UNAMSIL
vg factor, as should his role in the disarmament of
akeni before the May 2000 attacks.'” Further, the
to CARITAS and the Interim Care Centre- at the

cative of “rhe extrenr ro which he was working to

er recalls, however, its finding thar investigarions were not just
IDU in the Chain-of-Command, bur also upon the filing of

39 8 April 2008
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facilicate disarmament and rehabilitation
Defence highlights Gbao’s tole in relation t
before the second group of 64 was killed,

factor.'®

96.  Other mitigaring facrors adduced #
family circumstances, his advanced age, hig
convictions."® In parricular, the Ghao [
imposing a long sentence on Gbao because
life sentence. Additionally, ir was submit

would resulr in undue hardship on Gbao ar

inco account when determining the length

73500

of former child soldiers.”’™ Similatly, the Ghao

o tbe release of 45 suspected Kamajors in Kailahun,

and requests that this be considered as a mitigating

by the Gbao Defence include Gbao’s personal and

health condition, good characrer and lack of prior

lefence would like the Chamber to refrain from

. given his age, this would functionally amount 1o a

red that serving his sentence in a foreign country
nd on his family and should, consequently, be taken

bf Gbao’s imprisonment.'®

al submissions, Counsel for Gbao srared that:

235 the Chamber. This is nor because he is
yards this Chamber. It is not because he is

feeling surly. It is because he prefers nor ro. He prefers ro speak through

97. The Chamber recalls chat during or
Mr. Gbao does nor wish o addr
feeling any form of disrespecr roy
me. 8

98.

hold a grudge againsr his former opponet
others a while ago, and even became cl

detenrion;'®* (i) he has genuinely forgiven

him;'* and, (iii} “Although [Gbao) accepts

Counsel for Gbhao made further submissions to the eftecr thar: {i) Mr. Gbao does not
nrs, indeed he made his peace with the CDF and
nse with the late Chief Hinga Norman whilst in
his former eneinies, even those who rtestified apainst

thar certain members of the RUF cominitced crimnes

during the war, Mr. Gbao's conscience forbids him to apologise for those events of which he

had no knowledge, let alone control, bur ¢

deep profound and lasting regrer ar what hs

'™ Gbao Sentencing Brief, paras 72-74.

‘% Gbao Sentencing Bricf, paras 80-81.

¥ Gbao Sentencing Brief, para. 82

% Gbao Sentencing Brief, paras 47-65 and Contide
™ Gbao Sentencing Briet, paras 66-71.

'™ Sentencing Hearing, Transcript of 23 March 200
" Sentencing Hearing, Transcripr of 23 March 200
Iné Sentencing Hearing, Transcripr of 23 March 200
18 Sentencing Hearing, Transcript of 23 March 200

Case No, SCAL-04-15-T

yne must not assume from that chac he doesn't feel

ppened in this country during the war™.'%’

hrial Annexes [, I and II1.

e, p. 128,
B, p- 128.
B, pp. 126-120,
B, p. 130.
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99.  The Gbao Defence takes exceptipn to the “arbicrary” nature of the Prosecution’s
suggested sentence of 40 years imprisonment.'® It requests that Gbao be sentenced for a

period equal to “time served up until the date che sentencing judgement is rendered.”'®

V. DELIBERATIONS

100. Having fully considered the submissions of the Parties in relation ro sentencing, the
Chamber emphasises that only those factors thar it found to be relevant in the determination

of appropriate sentences will be explicitly addressed hy the Chamber.

101.  In determining an appropriate sentence, we subscribe to the view that “sentences of like
cases should be comparahle”, although there are inherent limits ro this approach since “any
piven case conmins a mulritude of variables, ranging from the number and type of crimes
commitred to the circumstances of the individual.""”® The Chambher is cognisant that it must
impose the penalties ro fit the individual dircumstances of each accused and the gravicy of the

criminal conduct."!

102.  Mindful of the need ro make expli¢it its reasoning, as well as to avoid doublecounting
any factors, the Chamber has sought to djstinguish as clearly as possihle those factors which
have been considered in irs analysis of the pravity of the criminal conduct of each accused, and
those factors which have been considered ps either aggravating or mitigaring circumstances to
sentencing. Considering that the majority of the crimes for which the accused have been
convicted were committed pursuant to a joint criminal enterprise, the Chamber has analysed
first the graviry of the offences eommirted |in terms of (1) their nature and physical impacr, or
the objective gravity of the offences, and separately addressed (2) the form and degree of
parricipation of each individual accused, which as we have found is not the same for each

accused. Aggravating and mitigating circumistances have been dealt with separately.

% Sentencing Hearing, Transcripr of 23 March 2009, p. 64,
¥ Ghao Senrencing Brief, para. 95.

1% Kvocka et al. Appeal Judgement, para. 681.
¥ Krajisnik Appeals Judgement, para. 783.

Case No. BQSL04-15.T 41 8 April 2008




1. Gravi

CI50L

tv of the Offences

1.1 Gd

[03.  YWe consider that some factors and

held in the ICTY that:

The Appeals Chamber is of the
strive ro distinguish between thd
aggravating circumstances, it mig
two in sore cases. For instance, |
to the JCE is precisely his abuse g
atguably concerns both the ‘gf
‘aggravating circnmstances’. Wha
(i.e. no faceor should be raken inn

Where a factor could equally be consideres

or under aggravaring circumstances, the Chi

104. The Chamber recalls its findings th
in relation to the finding on Gbao, have b¢
humanity and war crimes. The Chambe
particularly heinous and brutal, and were
geographical area, Much human suffering

joint criminal enterprise, of which we have

telation to the finding on Gbao, to be joint

105.  We have concluded that the crim]
wanten disregard for life, property and ¢
instances, intended to force the civilian pd

collaborating with what they considered to |

106.
amounting to criminal conduer within the
a crime against humaniry has also, because

conviction for acts of terrorism or collective

19z

Krajisnik Appeals Judgemenr, para. 787.

Case Na. §

04-15.T

rneral Comments

considerations may overlap in the analysis. It is been

view rhar, while a Trial Chamber should
» graviry of the criminal conduct and the
ht he difficult or arcificial ro separate the
n the present case, Krajisnik’s conecibution
f powers and public positions; this element

avity of the criminal conduct’ and the

[ is important is to avoid doulle counring
. . yam

b acconne twice in sentencing);

1 under either the “gravity of the criminal conduct”

amber has opred to consider it under rhe former.

1t Sesay, Kallon and Gbao, Justice Bouter dissenting

rent found guilty of a high number of crimes against

T also observes char some of these crimes were
committed over a long period of rime and a large
esulted from the crimes commirted pursuant to the

found all the accused, lustice Boutet dissenting in

paricipants.

es show a systematic rargeting of civilians and a
rollective well'being, These crimes were, in many
pulation into submission and dissuade thein from

be the enemies of the Junta.

The Chamber, lustice [toe dissenting, is of the view thar, where a particular act

urisdiction of the Courr, such as inurder or rape as
of the addirional element of intent necessary for a

» punishinents as a war crime, amounted to a crime

8 April 2008
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as alleged in Counts 1 and 2 of the [ndig
such acts of tertorism or collective punis

underlying offence.

1.2. Unlawful

tment, for purposes of sentencing we will consider

hment as factors which increase the gravity of the

Killings {(Counts 1 to 5)

1.2.1. Nature of the offence

107. The Chamber tkes the view that
been found guilty are of the urmost gravity
women and men of all ages - were mu
rargeted on suspicion that they were Kamaj
general distegard for civilians. They someti

the civilians.””* Civilians were shor, beater]

indiscriminately and in large numbers.'”

108.
of the wife of TF1-217, afrer he organiset

eighr rebels.'®

1.2.2. Scale and brutality

109
his head severed and his legs broken. A Lii
palm wine."” Rebels would rourinely sing
disembowelled with their intestines subseq
heads of victims were placed on sticks a
hacked off befote being thrown into a la

choose between their own lives or those

' Judgetnent, paca. 1099,

"™ Iudpement, pacas 1147, 15461549,

" Judgemenr, paras 1018, 1022, 1024, 1035.
"™ Jndgement, paras 1278, 1191, 1195,

" Judgemenr, paras 1081, 1105.

the unlawful killings for which the Accused have
. For insrance, civilians - including babies, children,
dered in diverse bruel ways. Many civilians were
ors or Kamajor collaborarors.'” The rebels showed a
mes dressed in ECOMOG uniforms so as to deceive

to dearh, burned alive and hacked ro death, often

The Chamber also recalls it findimg thar in Penduma, Staff Alhaji allowed rhe killing

4, supervised and presided over her brutal rape by

Killings were done arbitrarily, brutally and cruelly. A man was shor in the chesr and had

mba man was killed because he refused to surrender
, celebrare murders and munt survivors. Men were
uendly used as makeshift checkpoints.' The severed
hd displayed publicly.”” A boy had all four limbs
rrine pic and left wo die.’™ Civilians were made to

of their family members and, and one instance, a

' Tudgemnenr, paras 998, 1033, 1058, 1065, 1023, 1024, 1124.

" Judgement, para. 1124.

¥ Tudgement, para. 1149.
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civilian was made to watcl as rebels cast lof

110.  The Chawmber further recalls that
during attacks on Tikonko, Sembehun an
207 people were killed by rebels who, at
The rebels discharged their weapons indis

All the killings in Bo Dist

at a school ™

found to constitute acts of terrorism ang

. . . 1
constitute exrermina tlon"“

111, We found char in Kenema Town
killings occurred between 25 May 1997 an
murtdered, of which 63 were found to ha
terrorism and 11 from collecrive puni

Kamajors.?” We also found thar the ma

highlighr the scale and brumlity of the

rreatment they were being subjected to in furtherance of the Junta’s quest for diamonds.

112. The Chamber has found that Kon

and brutal massacres committed in Sierra
14 February and 30 April 1998 at least 3

were murdered in Koidu Town, Tombed

ts on whether he would live or die. ™"

'n Bo District, the unlawful killings were committed

{ Gerihun all berween 15 and 30 June 1997. Ar least
times, used anti-aircraft weapons on the civilians.*?
criminarely, commirting these murders in homes and

tict, piven amongst others their public nature were

| thar the massive killing in Tikonko was found ro

and Tongo Field in Kenema District, the unlawful
d abour February 1998. Ac least 82 people were then
ve been exterminated, 72 died as a result of acts of
shments on suspicions of collaborating with the
ssacres ar Cyborg Pir in Tongo Field, in particular,

killings of civilians who complained of the very

206

o District was the site of some of the mosr exrensive
I eone during the period of the Indicrment. Berween
17 civilians, plus an unknown number of civilians,

u, Yardu and Penduma. Of those 317 murders, ar

least 280 were acts amounrting ro extermination and 230 were considered ro he the result of

collective punishment. All of the killings

for this time period were considered to be acws of

terrorism, including the killings at the Surina Mosque in Koidu committed by CO Rocky as he

forced a man to pray. Similarly, the killing
and scale of the murders - such was the n

corpses and severed heads were dumped b

M Judgement, paras 1150, LL76, 1277, 134 L(v).
*? Judgemenr, para. 1081, 1021, 1022, 1033,

™ Judgement, paras 1003, 1022, 1033

*M Judgemenr, para. 1022, 1033,

* Judgement, paras 1099, 1108.

=06 Judgement, para. 1107, 2050, 2055, 2056.

1 ludgement, paras 1146, 1148, 1149, 1165-1170,

Case No. SCSL-04-15-T

s done by Savage and Statf Alhaji show the brutaliry
nagnitude of the killings that the diamond pir where

rcame known as “Savage Pit". "%

1174, 1176, 1184, 1196, 1204,
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[13. Between May 1998 and June 1998
murders were committed in Kono Distrig
these murders, committcd by Captain Ba
We recall in particular the brutal killing ¢

who “felled the victims with a cutlass.”®

114, We have found that on 19 Febn
Town, Kailahun District, on the orders of
single incidents during the war, also const

Ir shocked the conscience of the town and

1.2.3. Impact on victims and society

115.  The Chamber observes that the k
with it a lat of suffering on tamilies and
Chamber made findings as to the grief of
the corpses, estimated in the hundreds. S¢

the streets for days, or ro the severed h

subjected to the ordeal of observing one of

1.2.4. Conclusion

[16. Having carefnlly considered the i
found in the Judgement (Counts 3 10 5
inherent graviry of the criminal acts in q
also been fotind ta constitute either Acts
and 2 of the Indictment) the Chamber

terrorism or callective punishment as f4

offence.

% Judgemenr, paras 1280, 2065, 1278-1281, 2063
3 Judgerment, paras 1447-1450, 2156 (5.1.1.).
P [udgement, paras 1195, 1150, 1176, 1277, 134]

Case No. SC5L-04-15-T

3, after the JCE had ceased ro exist, an additional 29
ot at PC Ground, Koidu Buma and Wendedu. 8 of

nya on Superman’s orders, were an act of terrorism.

of 15 civilians by RUF Rambo and a group of rebels,

nary 1998, 63 civilians were murdered in Kailahun

Sam Bockarie. This extermination, one of the worsr

ituted an act of rerrarism and collective punishment.

of all those present.”®

illing of civilians in such circumstances brings along
oni the community. In several of these incidents the
the civilian populations and cheir ordeal in burying
vme were exposed to the decomposing bodies, left in
eads of victims, also left on the street. Many were

- several family members killed in their presence ™

nstances of crimes of unlawful killings as we have
of the Indictment) the Chamber concludes that the
nestion is exceptionally high. Where thase acts have
of Terrorism or Collective Punishments {Counts 1

Justice Iroe dissenting, will consider such acts of

ctors which increase the gravity of the underlying

{xi).

45 B April 2008

3525

o<



1.3, Sexual Viglend

23506

e Crimes {Counts 1 and 6 t0 9)

1.3.1. Nature of the offence

117.

In this case, the sexual violen

e crimes that we found were committed by the

AFRC/RUF as a tactic of war was often perperrated with impunity to humiliate, dominate

and insdl fear in vicrims, their families aq

118. The Chamber observes that th

physical aggression on the most private

Chamber found ample evidence of gruesg

d communities during the armed conflice.*"!

p gravamen of crimes of sexual violence involves

and intimate parts of an individual’s body. The

bme crimes of sexual violence which were perperrared

exclusively and disproporrionarely against unknown number of the female population

throughour the territory of Sierra Leone,
Sawao, Penduma, Bumpeh, Wendedu ar
within Kailahun District. For instance, a
naked and forced to laugh and lineup
husband and wife and their daughrer we
couple was ordered to have sexual intercy

10 year old daughrer was then forced to w

119. In another instance, a rebel arme
he lifted and opened her legs before per
was trembling, so 1 gor up. 1 stood th
somerimes followed wirh further violence
was raped but gor shor in her hand. She

vagina and her hand.”*'¢ Similarly, in S

were committed simultaneously as men w

M Judgement, para. 1348,

12 Judgement, para. 1354.

*! Tudgement, paras 1205, 1354,

24 Tudgement, para, 1205,

U Tudgement, para. 1206,

216 Judgement, para. 1206.

"7 Judgement, paras 1180, 1181-1185, 1208.

Case No SLA04-15-T

in locarions including bur nor limited ro, Tombedu,
d Bomboatuidu in Kono District’™* and in locarions
eroup of caprured civilians in Buimpeh were stripped
before the rebels molested and defiled them.*"” A
re overtly selected from a group of civilians and the
burse in public or otherwise face dearh. The couple's

rash her father's penis.?

1 with a gun and knife, rhrearened to kill TF1-218 as
recrating her. She described her condirion stating “I
ere for some time trembling.” *** The mpes were
ro the vicrims. TF1-218 managed to escape afrer she
was naked oozing wirh blood everywhere, from her
awao, as in Penduma, the multiple rapes of women

ere killed or had rheir limbs ampuwted.*’

46 8 April 2008




120. The Chamber has found that the

AFRC/RUF systematically raimnpaged through towns

and villages, armed and dangerous op iissions to demolish and despoil the civilian

population. In Bomboafuidu about 50 4
civilians who were then paired up, male
with each other.”® The violenr sexual ad
civilians regardless whether they were

Tombodu, Sraff Alhaji peinted a gun

rined men, captured TF1-192 and approximately 20
and feruale, and ordered to have sexual inrercourse

ts were also indiscriminarely perpetrated againsr the

hursing morhers, pregnant women or children. In

at the head of a woman carrying a child and

commanded her to pur rthe child down nd undress. He touched her privare pare and chen

raped her in front of her child.””

121.
were commirred was a deliberace racric d

L 110
civilians.

122.  In addition, as we have found, n
RUF commanders and rebels in Keno a
against their will, forced to engage in se
were unable to leave rheir “husbands” for
were under the control of the Comman:
their wives,”** and for sex. An unknown

protracted period of titne in Koidu and

Coe 14
Districe.?

1.3.2. Scale and brurality

123.
convicted are of an extremely serious n

manner as demonstrared in rhe Facrual F

¥ Judgement, paras 1207, 1208,

7 ludgement, patas 1171, 1288,

30 Tydgement, para. §355, 1356.

! Tudgement, para, 1293,

¥ Judgemenr, para. 1155,

1 Judgement, para, 1294,

= Judgement, paras 1406-1413, 1460-1461.

Case No. SCSEX4-15T

The Chainber considers that the g

We have also tound that the puplic manner in which che crimes of sexnal viclence

n the part of the perpetrators to instil fear into the

nany women and girls were foreibly made ‘wives' of
nd Kailahun Districr. These “wives” were “married”
xual intercourse and perform domesric chores, and
fear of violent retribution.™ Many of these women
ders for prolonged period of time, “serving them as
number of women were forced into sexual slavery for

Wendedu, in Kono District®®® and also in Kailahun

rimes of sexual violence for which the accused stand
ature and were commitred in conspicuously brum!

indings of rhe Trial Judgement. We have also found

47 8 April 2008
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as already stated that chese crimes were

I K . 2
civilian population.’?

124.  The Chamber has found that se
civilian population in an atmospherd
prevailed.”™® The Chamber notes that ary

threatening women and girls, and in som

125.
against women and men of all ages rang
objects into victims’ geniralia, the raping
between male and female civilian abduct
as he and his children were forced to ¥
consecutively raped his wife, as they laug

taptsts, Tamba Joe, took a knife and stably

126.  We have also found that several o

Lr
and a

TF1-195 was raped fives times™
rrearment she has experienced physical p
Bomboafuidu had a pistol driven inta he

20 captured civilians were forced o engd

genitalia of several males and females perg

127. The Chamber has concluded tha

continued ro caprure and abducr an unk
‘wives’ in Koidu and Wendedu camps in|
and abducred at the render age of 10 ay

Districr and so was TF1-093. Boch vicriz

= Judgemens, paras 1346-1352,
" ludgemenr, para. 1185, 1347,
“F Judgement, para. 1347,
“ Judgement, para. 1347,
¥ Judgement, para. 1289,
¥ Judgewent, para. 1185.
2t Judgement, para. 1207.
* Judgement, paras 1207-1208,

Case No. $851-04-15-T

zgg’o%’

committed with the further intent to terrorise the

xual violence was rampantly commirced against the

in which violence, oppression and lawlessness

ned RUF rebels paraded through rowns and villages,

e instances capturing, assaulting or killing them.

Moreover, the tebels, as we havp found, used perverse methods of sexual violence

ing from brutal gang rapes, the insertion of various
r af pregnant women and forced sexual intercourse
pes.””” TF1-217's wife was gang raped by eighr rebels
watch. He was ardered to count each tebel as they
hed and mocked hiin. Afrer this ordeal, one of the

ed TF1.217°s wife in front of her entice tamily.”

ther victims faced brutal multiple rapes. For example
stick was inserted into her vagina®™ and since this
ain. TF1-218 was raped twice and another victim in
t vagina and left inside of her.”™ In addition, at least
ge in sexual intercourse with each other, slitring the

PA
ons.

t the AFRC/RUF also systematically and arbitrarily
nown number of women and gitls, forcibly labelled
Kono District. For instunce, TF1-314 was captured
ad forcibly married to an RUF fighter in Kailahun

ns and an unknown number of other women were

18 8 April 2008




forcibly married to RUF fighters and

Commanders for a protracted period of time in

Kailahun District.”®’ The Chamber congsiders the brural and large scale manner in which

ctimes of sexual violence were perpetrated increases the gravity of these offence.

1.3.3. Vulnerability of victims

128. With specific regard ro the crimes

of sexual violence, the Chamber observes thar many

of the victims were parricularly young and vulnerable; several of them after arbicrary

abductions were held in captivity for prolonged periods of rime. This was the situarion

particularly in Kailahun District which as the RUF stronghold and headquarters, an area

where crimes of sexual violence were so |1
the RUF closely exercised territorial don
the tender age of 10 and TF1-093 at 15w
in Kailahun District.””! The Chamber
marriages, rapes and sexual slavery were

235
were petty traders or farmers.

129.  The Chamber has found that th

female population regardless of age or

revalent thar che victims suffered immensely because
hinance and physical control over themn. TF1-314 at
rere abducted and forcibly married to an RUF fighrer
found that the majority of the victims of forced

oung girls of school going age or village women, who

> crimes of sexual violence specifically rargeted the

status, whether pregnant or not, it was done to

effectively ro disempower the civilian popylarion, and ic had the direct effect of instilling fear in

communities.”® Accordingly, for purposes of sentencing, the Chamber concludes that this

practice by the rebels of using sexual violdnce 1o terrorise the civilian populacion increases the

gravity of the underlying offence.

1.3.4. Number of vicrims

130.

the crimes of sexual violence, we have

Although ir may be problematic to give an exact or approximate number of vicrims of

found that the crimes were commitred over a long

period of time and a large peographicdl area. We have further found that on numerous

occasions an unknown number of women were raped and/or taken as ‘wives’. For instance, in

Tombodu, Statt Alhaji pointed a gun at

M Judgement, paras 14061409,
™ Judgement, para. 1406-1409.

the head of a woman carrying a child on her back,

¥ Judgement, paras 1409, 1410. Exhibic 138 “Expert Report on Forced Marriages,” p.12097-12098.

2 Judgemeur, para. 1348.

Case NorpCSLAO4-15.T

49 8 April 2008

22597

~
/



23510

made her undress, and then raped her/””” TF1.217’s wife was gangraped.”™ In Bumpeh, a
rebel ordered a couple to have sexual jntercourse in front of the other captured civilians,
staring thar he would kill then if they|did not comply. The rebels then forced the man's
daughrer ro wash her farher’s penis.** In| Bomboafuidu, a woman had a pistol driven inro her
vagina and left inside of her.”* An unkrjown nuinber of woinen and gicls including TF1-314
and TF1093 were held captive in sexval slavery for prolonged periods of time and as ‘wives’ in

Kailahun Discricr.”*

131.  The Chamber emphasises thar pll rapes and forced marriages were found also ro
constirute acts of terrorism and outrages fgainst personal dignity.”** Accordingly, the Chamber
concludes thar for purposes of sentencirlg the pracrice of using rapes and forced marriage to

terrorise the civilian popularion increases the graviry of the underlying offence.

1.3.9. lmpact on victims and deeree of suffering

132, [n our view, the degree of suffering that was endured by victims of sexual viclence still
continues. Somne victims of forced marriage, sexual slavery and rape borne children of their
ordeal. The Chamber considers thar the |[crimes of sexual violence also inflicted physical and
psychological pain on the victims. The vidtims conrtinued ro live with their eaprors in a hostile
and coercive environmenc®®, unable to break away from such desperare circumsrances. The
Chamber recalls the demeanour and testimonies of various vicrims of sexual violence who
expressed deep shame and stigma which they feel and face ro dare, several years atrer the abuse.
The Chamber specifically recalls Wimess [TF1-303, the victim of a violent gang rape, who, as a
resule of the rape, sustained injuries which left her genitally impaired and inconrinent. The
Wirness required frequent rest breaks duting her testimony as a result of her condirion. As we
have found, rhe victims of sexual violende continue to live their lives in isolarion, oscracised

from their communiries and tamilies, unable to be reinregrated and reunited with their families

B Judgement, para, 1171,

B® Tudgement, para. 1347,

* Judgementr, para. 1205,

M Judgemnent, para. 1208

M Tudgeinent, para. 1406-1409, 1465.

# Judpement, paras 1298, 1356, 1474-1475.

243 ]

udgeinent, para. 1474.
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and /or in their communities.*"! Many ¢
abandoned by their husbands, and daught

(245
cominunity.

1.3.6. linpact on relarives and sociery

133. The Chamber further considers d
society where culrural values greatly dict
acts rake place. Such violations in a soq

strictly scrutinised would have an advers

large.

134, We therefore recall our finding dj
debased and molested, in the naked v

brothers deliberately desttoyed rhe exist

f these vicrims of sexual violence were ostracised or

ers and young girls were unable to marry within their

hat the crimes of sexual violence were committed in a
are the sacred manner in which any formn of sexual
riety where the sexual lives of women and girls are

t impact on the family as a whole and rhe sociery at

at the brutal manner in which women and gitls were
jew of their protectors, the farhers, husbands and

ing family nucleus, and flagrantly undermined the

cultural values and reladonships which held che societies togecher.** The Chamber ohserves

that the shame and fear experienced by

communities, creating vacuums where bo

135. In the Chamber’s view the AFR(]
harm which rranscended the individual
sexual violence lefr several women and

consequently destroying the bearers of fu

sexual violence further erode the moral fi

1.3.7. Conclusion

136.

Having carefully considered the in

in the Judgement (Counts 6 ro 9 of the Iy

gravity of the criminal acts in question is

found ro constiture Acts of Terrorism (C

* Tudgement, para. 1349.
¥ Tudgement, para. 1349,
™ Judgement, para. 1349; Exhibir 146, Human Ri

Case No BCSLAO4-15.T

vicrims of sexual violence, alienared and rore apart

nds and relations were inirially established.

L/RUF inflicted physical and psychological pain and
ictim and relatives to an entire society. These acts of
| gitls extremely traumarised and scarred for life,
ture generations. The Chamber infers rhar crimes of

pre of sociery.

srances of crimes of sexual violence as we have found
idicrment} the Chamber concludes thar the inherent
exceptionally high. Where rhose acrs have also been

runt 1 of the Indicoment) the Chamber, Justice Iroe

vhis Warch, “We'll Kill You if You Crv”, p. 4.
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disscnring, will consider such acts of ts

2351

rrorism or collective punishment as facrors which

increase the gravity of the undetlying offence.

1.4. Physical Violence (Lrimes (Counts [ to 2 and 10 ro 11)

137.  In evaluating the gravity of the

offence, the Chamber considers chac the crimes of

physical violence include mutilations, caryings, ainpurations and beatings.

138.

In this rcgard, and for the purposes of determining the gravity of these offences for

which the Accused have been convictgd, the Chamber deems ir necessary ro take into

consideration, the extent ro which th

tertorism and of collective punishment.

139,  We wmke this stand because the

found inrended and meted out to the

ese offences consequentially amounted to acts of

Accused persons by their criminal acts as we have

victims, not only collective punishments but also

terrorised them and the population at large with a view to subdue and to intimidate those

who they and their tighrers perceived as
ideals and ideology ot their movement,

awaits those who do not embrace their ca

140.

commirted with the intent to terrorise

punishments, that for purposes of sentenci

1.4.1. Nature of the offence

141.

The Chamber is cognisant that th

innocent civilians in a cruel manner. We

some had inscriprions of the lerters “RU
relentlessly beaten by rebels with the view
found thar the physical and psycholo

. . d
disfigured, unconscious ot dead.”"

142.

" Judgement, paras 1049, [311-1320.

Case No. SCSL04-15T

The Chamber considers that wher

The Chamber considers that the

being hostile to them and to the fulfilment of the
with a clear message and signal that a similar fate

Lse.

e it has found chac crimes of physical violence were
the population, or were conunitred as collective

ng it increases the gravity of the underlying offence.

]

e crimes of physical viclence were perpetrared against
have found thar vicrims were physically mutilaced;
F" with hot itons into their flesh while others were

to collectively punish or terrorise them. We further

vical ill-treatment left many vicrims permnanenrly

cruel manner in which these crimes of physical

52 8 April 2008
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violence were carried out in absolute disy

or human dignity are factors which incre

1.4.2. Scale and brutaliry

143. The Chamber recalls thar severa
were atbicrarily detained, tied up, ill-treq
recall in this regard thar B.S. Massaquoi

. . 45
UI'ltll he was l.lll'\CO].']SClOUS,2

144.  The Chamber has also found tha
and severely beaten with gun burrs, and
fired a gun between the legs of victims.™
head by rebels whilst other victiins wer

wires.?"

145,

The Chamber also considers as p

in which Major Rocky, an RUF comun:

knocking our his teech.”

146.

some of which were comnitred simulmane

TF1-195's right arm was severed by a smal

egatd for the sanctity of life or respecr for lluman life

se the gravity of the offence.

| innocenrt civilians suspecred of being collaborarors
ted and thoroughly beaten in Kenema District. We

was beaten and tortured over a period of many days

t in Kono District, several civilians were blindfolded
some were held down in nests of black ants. Rebels
" TF1-197 was beaten with sticks and smbbed in the

> ried on mango trees and mercilessly bearen with

articularly brutal, insensitive and inhumane manner

inder shoved a board into the mouth of TF1-015,

We have found thar vicrims were subjecred to gruesome amputrarions in Kono Disrrict,

ously or successively with other crimes. For instance,

I boy**? after she was raped five times by rebels. TF1-

197's arm was amputated and he was told 1o go to get extra hands from President Kabbah.>?

Victims were mutilated by rebels; ar least

a surgical blade was used ro carve che letee

16 victims in Kayima were ordered to undress while

it “RUF” and/or "AFRC" into their bodies;"™ more

victims in Tomandu suffered the same fate when a rebel named Soh carved “RUF” into their

backs and arms using a razor blade.”

* Judgeruent, paras 1072-1079.
* Judgement, para. L1162,

™ Tudgetnent, para. 1173

3 Judgerent, paras 1177, 1314 (4.1.1.3.)(i1), 2064.
82 Judpement, para. 1184.
™ Judgewent, para, 1187
% judgement, para. 1150.
" Judgement, para. 1210.

Cage Ng|SCSL-04-15-T
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147. The Chamber recalls that in Pend

3354

uma in Kono Districr, civilians who had been placed

in three lines were tied up and locked in a house thar was set ablaze.®® The Chamber also

recalls that more than 8 men at the Penduma Primary School were beheaded by Staff Alhaji

and his men. The Chamber further req

alls that Staff Alhaji and his rebels ampurared the

hands of the first two men in the line of men where TF1-217 was standing.?’

148. The Chamber takes parricular note of the manner in which TF-217 was subjected ro

physical violence in the presence of his ¢hildren. TF1-217 and his children after bearing the

ordeal of warching his wife gang raped was subjected to physical injury. His feet were ried up

to a tree, and Staff Alhaji hir his head wirh a cutlass so that it bled. His wrist watch was taken

from him and his left hand was ampurated in the presence of his children.”® TF1-217 stared

thar:

My children were sitring in fronr of me. Where rhey were pur, they were

sirring and they were lookink —seeing me, because they didn’t hide chem.

They were in the open and they were seeing what was bappening [...]”*

149.  Even whilst TF1-217 cried ro recl
by Staff Alahaji stating;

It is this hand that we want

hand because he has brought

say you don'r wanr cur miliraty rule, then go ro your civilian rule.

150. The Chamber recalls its finding 1
boy in Koidu, whose hands were amputa
the ankle. He was then thrown alive into

161
away.

151. The Chamber considers that the

iim his amputared hand, he was srabbed in the back

[...] go to Tejan Kabbah for him to give you a

ten containers load [sic] of arms. Now that you

260

egarding physical violence inflicted on a 15 year-old
ted at the wrist and both his legs were amputated at

2 lacrine. The boy was still crying as the rebels walked

criines of physical violence were perpetrated on a

large scale and in a brural manner and that this elevates the gravity of the offence.

3% Judgement, para. 1196.
1 Judgement, paras 1196-1197.
" Judgement, paras 1191-1200.
** Judgement, para. 1198.
** Judgement, para. 1199,

Case Do. SCSL-04-15T
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Furthermore, where the Chamber has found that such crimes also amounted o collective
: 262 ‘ , . .
punishments,”" the Chamber considers that for purposes of senrencing chis further increases

the gravity of the underlying offence.

1.4.3. Vulnerability of victims

152.  The Chamber cbserves thar the| inajority of the victims of rhese crimes of physical
violence were particularly vulnerable. Many of them were very yonng children, women or men
who were unarmed and incapable of Hefending rhemselves against such Dbrural violence.
Moreover, rhe armed rebels used inrimidition, threars, coercion and terror to break the will of

the people, thereby making civilians morg vulnerable.

1.4.4. Number of victims

153.  The Chamber found thar a counrless number of persons were vicrims of crimes of
physical violence. [t is noteworthy to recount the vicrims who were mentioned on record.
However, this is not intended ro minimjize the actual vast number of vicriins, The Chamber
notes that 3 civilians were amputated on the arders of Staff Alhaji in Tombodu,*®’ TF1-197
suffered an amputation and his brocher was flogged,’®* at least 3 men suffered amputations in
Penduma,’® 5 victims of ampurarions in Sawao™® and also an unknown number of civilians
were beaten with sricks and with guns.’¥ In Wendedu, TF1015’s teeth were knocked our of
his mouth®®® and ac Kayima at least 18 clvilians had “RUF” and/or YAFRC" carved inro their
flesh.”® Ar least 13 civilians in Tomandy in Kono District suffered rhe same fare. In Kenewa
District there were several victims including TF1-122, TF1-129, 9 suspected rollaborators and
6 derained civilians all of whom were seyerely beaten. The Chamber noces that at least 16 of
the acts of physical violence perpetrate in Kenema were also found to consriture acrs of
rerrorism and collective punishment. Where this is rhe case, the Chamber, tor purposes of

sentencing, considers rhar it further increases rhe gravity of the nnderlying offence.

! Judgement, para. 1149,
*2 Judgement, paras 1372, 1373
*Y Judyemnent, para. 1311
** Judgement, paras 1312, 1313
** Judgemnent, para. 1318.
* Judgement, para. 1316.
*! Judgement, para. 1317.
** Judgement, para. 1314
M ludgement, para. 1315.
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154. The Chamber note: that while

it is not possible to make an accurate numerical

estimate of the victims of crimes of physical violence, the victims were evidently in large

numbers.

1.4.5. Impact on victims and degree of suf

fering

155.
psychological effect on the victims. May
found chemselves permanently disfigury
testimony, TF1-015 mentioned thac he
unable to chew any food.”™ The Chambs
those civilians who had hands, feet, or
involved in ampumtions is immense. Al
permanent and serious physical disabi
dependency upon family, and in some
their every need. The Chamber notes 1}

dependants and relatives.

156. The Chamber observes that mar]
as a result of the physical violence. Some
earn a [iving. Hence these victims have

the victims feel like burdens o rheir i

and capacity ro undermke simple daily

The Chamber considers that these crimes had a significant adverse physical and

ny victims of these crimes of physical violence have
:d and incapacirated. For instance, during his oral
still feels the pain in his mouth, and that he is siill
er patticularly notes the cruel suffering imposed vpon
imbs ampurated. The immediate degree of suffering

mputees are also left ro bear the consequences of a

lity, which in many cases has led to a degree of

cases total and permanent reliance upon others for

e lasting effects of these crimes on victims, on their

y of these victims endured severe pain and suffering
vietims have lost the abiliry to work or the capacity to
pecome dependants in their families, furcher making
poverished families. Victims have lost their mobility

tasks. Most victims who were once able persons are

now disabled and forced to beg for a living.

1.4.6. Impact on relatives and society

The Chamber also considers thed

157.

e crimes had a significant adverse impact not only on

the immediate viciims but also on their relatives and upon the society. Many relatives lost

members of rtheir families as a consequeg
dependants in already impoverished fa
immediate victims, their relatives and th

serious suffering, The several victims of

nce of such physical injury inflicted. The number of
milies has increased. The Chamber notes that the
¢ society as a result of these acts continue to endure

crimes of physical violence live amidst their relatives

56 8 April 2008

7

-~




and in their communities, permanently scarred, serving as a constant reminder o all of these

sufferings.

1.4.7. Conclusion

158,
found in the Judgement (Counts 10 and
the inherent gravity of the criminal acts

have also been found to constture either 4

1 and 2 of the Indictment) the Chambe]

Having carefully considered the instances of crimes of physical violence as we have

11 of the Indictment) the Chamber concludes thac
in question is exceptionally high. Where thase acts
b cts of Terrorism or Collective Punishments {Counts

r, Jusrice Itoe dissenting, will consider such acts of

terrorism ot collective punishment as factors which increase the gravity of the underlying

offence.

1.5. Enslave]

ment {Counts 1 and 13)

1.5.1, Nature of the offence

159,  The Chambher has considered that

been found guilty are of the utmost gravi

Kenema, Kono and Kailahun Districts we

the enslavemenr crimes for which the accused have
ty. We found chat hundreds of civilians throughaut

re enslaved and forced to farm, mine for diamonds,

carry loads, train for war and generally serve to support the RUF war effort. We recall that

deprivation of their liberry, the condition
threats they constantly faced symbolise
regard for their safety or well-being, being

objective.

1.5.2. Scale and brutality

160. The Chamber reculls chat at Tor
were enslaved and forced to mine for d
villages and taken to the mines, somsg

AFRC/RUF Commanders. Those who at

stripped and left naked so that they waul

™ Judpement, para. [ 177.

Case No. SCsL.04.15.T

5 under which they worked and the harassments and
h sysrem designed to exploit civilians, withour any

r focused solely on turchering the accused’s criminal

go Fields in Kenema District hundreds of civilians
amonds. Civilians were caprured from surrounding
stimes tied to ropes. They were given orders by
tempted ro escape from rthe forced mining sites were

d not be able to bide or rake diamonds, others were
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beaten or killed.*™

161.

that there was unknown numbers of civi}l

food-finding 1nissions and used to carr

i

berween Kono and Kailahun Districts.
bearings or given extra work. The use
continued throughour Kono Districr b

inhumane treatinenr, in coercive and opp

Again, in Kono Districr, from abo|

3573

ur 14 February to 30 April 1998, the Chamber found
ians enslaved in camps and forced to participate in
¥ loads of food, ammunition and looted property
Those who attempted o escape were punished with
of enslaved civilians ro collecr and transport goods
rtween May and Decemher 1998 under the same

. . 7Y e 1 . .
ressive conditions.””” Civilians were organised into so-

called RUF Camps at Kaidu, Wendedu and Kunduma where they were held with no possibilicy

of escaping and lived under harsh condiri

162.

bns with no adequate access to food and medicines. ™

We found that civilians abducted were from far-away rowns and rransporred ra the

diamond pits like slaves tied together with ropes and chains, and were arbitrarily removed from

their communities and support systems.

were kept in camps and had rtheir movemn

163. The Chamber also found that th

mining operations in Kono District in w

the puard of armed men and child soldie

conditions were appalling with no pay, hqg

from sunrise to sunset, tirelessly digging

were inhumanely treated, forced to dig

those who atreinpted to escape.

le4.

-

The mining was characrerised by f

"> Under the guise of ‘protecting’ the civilians, they

enrt and well-being severely limited.”"

e RUF estahlished well-organised exrensive diamond

llJuich hundreds of civilians were forced 1o mine under
s

. Civilians who refused to mine were bearen, mining
using, food or medical trearment.’’’ Civilians worked
pirs with shovels, pickaxes, sieves and pans. Miners

vhile dressed only in their underpants to discourage

urther brutality, when diamonds were not found they

would be branded witches and wizards then undressed and severely flogged, stabbed or

restrained in cells.?’®

" Judgement, paras 1119, 1121,

2 Judgement, para. 1324, 12151221
M Judgement, para. 1326.

*M Judgement, paras 1215-1221, 1223
B Judgement, para. 1258.
 Judgement, para. 1325,

7 Judgement, paras 1328

78 Tudgement, paras. 1253.
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165.  We recall that in Kailahun Dist
which civilians were screened and enslav
train for combar, work as porters and eng
commonly subjecred ro arbirrary violence
miles to RUF farms, and received no pa
privare farms cultvared by forced civilian

the warchful eyes of child soldiers or othe

with guns in order to prevenr any of the c

166. The Chamber notes that the arbii
The circumstances under which the civiliz
vulnerable. These vicrims were rampantly
up wirth ropes and chained like chattel;
oppressive conditions with no adequare

control and guard, fear of being killed hey

to their fate, living lives of slaves for prolo

1.5.3. Number of vicrims

167.
civilians forced to mine, train, fish, hunt
other forms of forced [abour would be di
evidence, a massive number of civilians i
noteworchy to state that rhese acts of ensl

and for prolonged periods of time.

rict, enslavement was an institutionalised system in
ed, forced to farm, mine, perform domestic chores,
age in other forms of forced labour.”™ Civilians were
and physical retriburion. Civilians had ro walk several
yment ot food in reurn. Some commanders owned
} labour and some engaged in privare mining under
r armed security.”® The rehels guarded the mining pir

iilians f PR 1
vilians from escaping.

rarily abducted civilians were particularly vulnerable.
ins were enslaved rendered the victims powetless and
abducted often in situarions of extreme violence, ried
5, ro be used as slaves, working long hours under
foed or medicines. Many vicrims lived under strict
nce unable to escape. As a resulr, che victims resigned

hged periods of time,

The Chainber observes that to make au accurate assessment of the number of enslaved

r, farm, and cook, carry loads and/or engage in any
fficult. The Chamber recalls thar from the rotlity of
n hundreds were enslaved in one or more ways. [t is

avement were continual, perpetrated on a large scale

1.5.4. Impact on victims and degree of suffering

168. The Chamber considers that the
from their serrled homes, restrained by ¢
by armed guards was cruel and degradi

complete submission, and resistance 1

** Judgement, paras 1260-1265.
¥ [udgement, para. 1259.

Case No. SCSL-04.15.T

manner in which innocent civilians wete abducted
pes and chains and forced to [ive in camps manned
ng. Vicrims lived under humiliating conditions of

o RUF control and dominance brought severe

59 8 April 2008

-

/

C3517

/



punishment, otten death.

169.  The Chamber concludes that the enslavement caused its victims immmense suffering and

pain.

1.5.5. Iimpact on relatives and society

170.  The Chamber considers that enslpgvement removed people from their tamilies and

communirties and caused psychological injupy to the relatives and to the broader communiry.

1.5.6. Conclusion

171, Having carefully considered the instances of crimes of enslavemenr killings as we have
found in che Judgement (Count 13 of the Indictment) the Chamber concludes that the
inherent gravity of the criminal acts in qupstion is exceprionally high. Where those acs have
also been found to constitute either Aces pf Terrorism ot Collective Punishments (Counts |
and 2 of the Indicrmenrt) the Chamber, |Justice Ttoe dissenting, will consider such acts of
terrotism ot collective punishment as fadrors which increase the graviry of the underlying

offence.

1.6. Crimes of Pillage and Acts of Burning as Terrorism (Caunts 1 to 2 and 14)

1.6.1. Narure of the offence

172, The Chamber found thar che crimie of pillage predominantly relares ro rhe looting of

civilian property in Bo and Kono Districts. The Chamber nares that the looring of property

was often accompanied by the serting of many hauses and buildings on fire in a chaoric war

environment with the intent to insril fear apd terror.?®*

1.6.2. Scale and hrutality

173. The Chamber did find that the destruction of property was committed on a large scale
and in an indiscriminate manner, and alsp as a means o terrorise the civilian popularion. In

Bo Districr, the fighters looted Le 800, 000 from one Ibrahim Kamara. The Chamher nores

*# Judgement, para. 1258.
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that the destruction of property occurred ainidst violent atracks, which were accompanied by

the setting of houses in towns on fire. Th

e burning of 500 houses in Tikonko and 30 houses in

Sembehun clearly sowed fear and terror among the civilian population.’® Further, the burning

of civilian property during the attacks on

Koidu and Tombedu were perperrated as a means to

collectively punish the civilian population| for allegedly failing to support AFRC/RUF, ™

1.6.3. Vulnerability of victims

174.  The Chamber further considers

which led to the extensive destruction

perpettated, to the extent that chey rende

1.6.4. Number of victiros

175.  The Chamber considers thac the

destroyed affected several unknown num

was the case during the awack on Koidu |

that the anacks on Koidu Town and on Be District
of civilian property were so violenc and rampancly

ted all civilians in the vicinity vulnerable.

indiscriminate manner in which civilian property was
ther of civilians. Sometimes towns were set ablaze, as

Fown. The Charuber recalls that hundreds of civilians

becaine victims of such widespread destryction in Koidu town.

1.6.5. Iimpact gn victims and degree of suffering

b
i

176. In addition, the Chamber n
psychological harin because cthey powsg
arbitrarily taken from them or bumed ag
Many victims were deprived of propert
considers that in such impoverished con

all forms of appropriation or destruction

* The Chamber is cognisant of the facr that Act
and buruing aften occurred at the same time,

rogether.
 Judgenenr, paras 1032, 1035, 1037.
* Judgement, paras 1375, 1376.

Case No

v

SL-04-15-T

btes that many victims suffered emotional and
erlessly had to watch their homes and livelihood
a means of creating immeasurable fear amidst them.
y with no remedy for reclaiming it. The Chamber
hmunities, where vicrims lived on a subsistence basis,

by fighters adversely impacted the victims.

s of Burning do nort constiture Pillage. Flowever as acts of pillage
we have opred to describe the pliysical impact of the crimes
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T2,
1.6.6. Impact on relatives and Seciery

[77. The Chamher considers that t

he widespread destruction of property through hurning™

has manifestly had a substantial negdtive itmpacr on the econormy of these communities and

stifled their further development. Famlily ties were broken because many victims fled from their

homes and became displaced persons in their own land.
1.6.7. Caonclusion

[78. Having catefully considered the insrances of crimes of pillage as we have found in the
Judgement (Count 14 of che Indictmenr) the Chamber concludes thar the inherent gravity of

the criminal acts in question is high. Having in addition carefully considered the insuinces of

burning where we have found thar they constitute acts of terrorism, we consider that the

inherent graviry of the criminal aces in question is high. Hon. Justice Benjamin Muranga ltoe

dissents from the Chamber’s conclusion in this repard.

1.7. Use gf Child Soldiers (Count 12}

179, In considering the gravity of this offence, the Chamber has mken inro accounr the
organised, widespread and institutionnlised practice by the RUF of recruiting, conscripting

and in parricular using persons under 15w actively parcicipare in hostilities.
1.7.1. Scale and brutalicy

[80. The Chamber has found that the offences relaring to the use of child soldiers, who
were known within the contexr of the| war as SBUs/SGUs, were committed throughout the
rerritoty of Sierra Leone on a large stale and with a significant degree of bruraliry. large
numbers of children under 15 years were rampantly abducred from their families, often in a
belligerent environmenr.™® These chilid soldiers were subjecred o cruel and harsh militacy
mraining in Yengema, Cainp Lion, Bunimbu and Bayama. Those who were unable to endnre
the training regime were often summarily shot and killed.*® Children as young as 10 years old

were armed with light weapons, rocket launchers and grenades. They were also used to mount

¥ Judgemenr, para. 1361.

M Refer 1o Judgement, paraz 414, 1621, 2223, 1303, 1744,
¥ Judgemcnr, para. 1617.
™ Judgement, para. 1641,
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ambushes, for instance against the] UNAMSIL peacekeepers on the road from Lunsar to
Makent.*™ Some children were armell and used as bodyguards to commanders including Sesay

and Kallon, others such as [4 year old Vandy were used during armed patrol which inevitably

put the childrens' lives in danger.

181.  The Chamber found that ver} young children were used to engage in the perperration
of gruesome crines direcred againgt innocent civilians. Armed children manned mining
sites’™ in Tombodu, Tongo Fields ind Cyborg Pit, guarding civilians who were forced to
mine, and indiscriminacely beating and Lilling those who would not petform mining acrivicies.
The Chamber also found that the| RUF fighters habirually drigged these children with
alcohol, cocaine and marijuana whith made the children featless ro kill and to perpetrare

291 q

other violent and heinous crimes.””' Children became noturious killing machines, some aged

between 8 and 14 actively participating in hostilities by killing and raping civilians;** orhers
amputared <ivilians and burned houses and cars. Children also beheaded corpses of civilians
in Koidu following the killings hy Rotky of 30 to 40 civilians, and that the 12 year-old child
soldier Samuel shot Chief Sogbeh.

1.7.2. Vulnerabilicy of victms

182.  The Chamber further observeg that children were recruired on the basis of their age.
The Chamber rakes the view that the exceptionally young age of those who were abducted and
conscripred tendered them vulnerable| Children as young as 8 or 9 years old™ were farcibly
taken for military rraining, some barely able to lift the guns they were to shoot. For instance
the AFRC/RUT fources forcibly abdjicted TF1-140 and TF1.263 ages 12 and 14 years

respecrively in Kono District between February and April 1998.*%

¥ Judgement, para. 1714.

*® Judgement, para. 1425,

®! Judgemenr, paras 1623-1624.

* Judgemeur, para. 1711.

¥ Judgeutent, paras 1631-1632, 1699,
“ Judgement, para. 1607,
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1.7.3. Number of victims

183. The Chamber has tound thaf a large number™” of children under the age of 15 were

arbitrarily recruited and used as child soldiers by the AFRC/RUF on a large scale throughout
the territory of Sierra Leone. Therefbre, the Chamber’s position is thar the phenomenon of
recruitment of child soldiers by the RUF was so ordinary and vastly practiced that ir affected a

large number of vicrims and this increases the gravity of the offence.

1.7.4. Impact on victims and degree of| suffering

184,  The Chamber recalls thar child soldiers werc arbirrarily abducted {rom their families,
forced into the RUF forces for a protracted period of time and further deprived of a normal
childhood and educarion. Many children were shot and killed during training and in combat

activines. Some of the abducted children had the lerters “RUF” carved into their bodies™

essentially branding them as RUF prt.

under the age of 15 years in this manr

185.
children is pardcularly evidenced by

established by UNICEF, the majorit

operty. The Chamber opines that the use of children

er considerably increases the gravity of the offence.

The Chamber’s view is that fhe psychological impact of the recruitment on these

the fact that in various Interim Care Centres (1CCs)

v of the ‘separared’ cbildren induding child soldiers

suffered from war-related stresses w}PLch persisted long afrer the war ended. Hence, the

Chamber considers that the use of ch
severe physical and psychological in

separations.

1.7.5. [mpact on relatives and society

186.

The Chamber notes that some

with their families and many who havg

families have inevimably been deprive

ldren under 15 to actively participate in hostilities had

ypact on the victims and their families due to the

former child soldiers have never re-established contact
been re-integrated into society or reunited with cheir

d of a normal childhood, education, physical and

psychological development. Most familles are in no position to cater for the needs of these

children affected by rthe effecrs of war. H

of these children were forced into che

¥ Judgeent, para. 1617.
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urthermore, the Chamber considers thar because most

ideology of the RUF, the development of their own
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identities and understanding of socia
mechanisms are in place to rechanne

developmenc.

1.7.6. Conclusion

187.
participare in hosrilities as we have foul

Chamber concludes thar the inherent

high.

1.8. Crimes against U

188. The Chamber recalls irs findin

peacekeepers in Bombali, Port Loko an

189.  As a preliminary gbservarion,
rroubled regions is an impormnt inst
maintenance of international peace an
be granted to peacekeepers deployed in
cognisance that Resolution 1270 of 22

authorising the esrablishmenr of UNA

consent of the warring parties because t

threat to internarional peace and securit

190. The Chamber furcher recalls th

1999 between the Government of Sier

dynamics are thereby impaired, particulatly where no

! them and thereby to make posirive cantributions to

Having carefully considered the instances of crimes of the use of children to acrively

nd in rhe Judgement (Count 12 of the Indicrment) the

gravity of the criminal acts in question is exceptionally

NAMSIL Personnel {Counts 15 and 17)

ps with regard to crimes committed against UNAMSIL

4 Tonkolili Districts in relarion o Counts 15 and 17.5%

we hold thar the deployment of UN peacekeepers in
rument used by the international community for the
d security and therefore that adequate protection must
such missions. Consistent with the foregoing, we take
Qctober 1999 was passed by the UN Security Council
MSIL as a peacekeeping force ro be deployed with the
he siruation in Sierra Leone was deemed to constitute a

Y.:‘?S

ae Article XV1 of the Lomé Peace Agreement of 7 July

ra Leone and the RUF provided for the creation of a

neutral peacekeeping force to disarm 311] fighters belonging ro the RUF, CDF, SLA and other

paramilitary groups. UNAMSIL peace
mandate, that is, to assist with the p

combatants, as well as monitoring a ceasefire and facilitating humanitarian assistince.

" Trial Chamber Judgement, para. 1624.
#! Judgement, para. 2238.

" Judgeinent, para. 1749; Exhibir 99, S/Res/12

* Judgement, paras 1749-1750.
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keepers were therefore acting in fulfilment of cheir

rocess of disarming, demobilising and re-integraring

199

70{1999}, 22 Qctober 1999,
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1.8.1. Scale and bruralicy

191.
against the UNAMSIL peacekeepers. VU

The Chamber also recalls chae

abductions, captures, brutality, threats

192.  We found that the RUF fight

torce, such as Salahuedin, Jaganathan,
The RUF fighters even used dishonesy
interest in resolving the situation but o
detained in small filthy rooms with ng

photographed as they were forced to

in a short period of time the RUF directed 14 attacks
/e further recall that these armcks were characterised by

of death and the disarming of UNAMSIL peacekeepers.

ers assaulred individual members of the peacekeeping
Maroa's group, Odhiambo’s group and Rono's groups.
means to lure the peacekeepers, pretending ro display
nly to seize and capture thein. Several peacekeepers were
food to eat at Teko barracks, some peacekeepers were

stand behind dead badies covered with blood stained

blankets. Six peacekeepers were stripped to their underwear, hands tied to their backs with

elecerical wire; some were severely bg

recklessly cransported in trucks from o1

At least 10 peacekeepers were seriously

193,  We also recall that the fighter

against the peacekeepers, even childre

aten and slapped. Many captured peacekeepers were
re location to another, guarded by armed RUT fighters.

injured in an accident during snch transfers.

also staged ambushes and launched violent offensive

n under che age of 15 years armed with grenades and

rockets where used to ambush peacekeepers on the Makeni-Magburaka highway. Kasoma and

10 of his men from cthe Zambian Batrq

for 23 days. Three other peacekeepers
never to be seen again. Approximate
forcibly disarmed by 1000 RUF ftights
constantly confined under guard, their
fighters further launched attacks by ¢

engaging peacekeepers in crossfire in M

1.8.2. Vulnerability of vicrims

194.

deployment was to faciliate peace and

prorracted conflict,

Case No. SCSL04-L5.T

lion (ZAMBATT) were then captured and held caprive
were attacked in Lunsar and two of them disappeared
y 100 peacekeepers in convoy were surrounded and
rs. Some peacekeepers were deprived of their liberty,
passpores and money confiscated, stripped naked. The

ypening gunfire on UN helicopters in Yengema and

hgburaka.

The Chamber recalls that the tandate of the peacekeepers and the purpose of their

security with the objective of bringing an end ro the

66 8 April 2008
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195.

Due to the limited narure of their mandate, peacekeeping forces are inevitably placed in

a vulnerable posidon when deployed n a situation where the peace itself is fragile, and are

often situared in the midst of ongoing
May 2000 the UNAMSIL peacekeepers
in maintaining the peace, and engaged
the RUF fighters engaged the UNAMS

the gravity of the crime.

1.8.3. Nuinber of victims

196. The Chamber recalls its findin
killed as a resulr of these actacks. T
peacekeepers Private Yusif and one W4
the attacks, two unidentified KENBA|
missing and two never remurned and
peacekeeper suffered physical assault a

ten ZAMBATT's who were detained fo
by approximately 1000 RUF fighrers *™

t.8.4. lmpact on victims and degree of s

or protracted violence. We recall thar we found thar in
consistently conveyed their peaceful inrent and interest
in negoatiations wirh the RUF leadership. Nevertheless,

IL peacekeepers. In the Chamber'’s view, this heightens

g thac several peacekeepers were captured, injured or

he Chamber recalls thar these included, KENBATT

nyama who died as a result of injuries inflicted during
TT peacekeepers, rhree peacekeepers in Lunsar went
were declared dead. In addition, a vast majority of
nd were forcibly demined chese included Kasoma and

r 23 days, 100 UNAMSIL peacekeepers were caprured

ffering

197.

psychological pain and injury as a direc|

peacekeepers intended to maintain the

arracks‘

198,

Jaganathan was beaten and foreibly ah

The Chamber further consider

Salahudein was punched in th

s that the peacekeepers suffered severe physical and
t consequence of the attacks by the RUF fighters. The

peace but found themselves as vicims of such vialent

e face by Kallon, who rhen amtempted to stab him.

ducted in a vehicle and taken to differenr locarions

where he was held for approximarely three weeks. Maroa and three other peacekeepers were

shor at, disarmed, beaten and conseque
several weeks. Rono and rhree others g

were very poor and unsuitable for their g

@ Judgemenr, paras 1892, 1895, 1958.
™ fudgement, para. 1890,

Case No. § 4.15.T

ntly detained. Gjellsdad and Mendy were derained for
hffered the same fate.”®’ The conditions of detention

turpose. The Chamber concludes rhar rthe atracked and
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captured UNAMSIL peacekeepers strffered physical and psychological harm, as well as

humiliation and degrading treatment.

1.8.5. Impaci of attacks on the UNAMSI[ peacekeeping force and the international
cormnmunity
195, The international community unequivocally condemned the deliberate and

§

unprovoked attacks by the RUF fighte

s on the UNAMSIL peacekeepets. [t was vital for the

UN and the international community fo continue the process of peace and reconstruction in

Sierra Leone after such a devastating de

for

200. The sutfering of the Sierra Leo

ade long strife.

hean people was no longer linited to internal security

concetns but extended to regional and international focus.

The international commt
objective of helping the pe
a durable peace in their co|

become a crucial rest of thg

nity should not lose sight of the overarching
bple and Government of Sierra Leone to establish

unitry and rekiudling their hape. Theit plight has

solidatity of the internarional community, tising

above tace and geographpr, which is a basic guiding principle of this

Organisation. The UN hds not abandoned and will nor abandon Sietra

Leone. It should continue

assistance in raking the m

to provide humanitarian aid and the required

ny steps needed on the pach ro peace, national

. 302
reconciliation and development.

201.
Liberia, Mali, Guinea, Nigeria and Togg

In this tegard, regional leaders pf the ECOWAS nations like Ghana, Burkina Faso,

. . . W03 ..
convened meetings to thwart the sicuarion,”™ A joint

Implementation Committee meeting was also held o exert strong diplomatic pressure on the

RUF and increase the milicary capacity d

This meeting, chaired by the Minis

X2 Exhibit 173, Fourrh Report of the Secreraty(]
2000, para. 96.
W Tbid, para. 7.
¥ [bid, para. 78.
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f UNAMSIL to enhance its operational capabilites.’™

ter of Foreign Affairs of Mali was arrended by

feneral on the Unired Nations Mission in Sierra Leone, 19 May
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representatives {rom Ghana, Guinea

Organisation of African Unity (now Af

202.
returned, those derained, wounded

peacekeepers.”™ The politcal effort

23527

Libya, Sierra Leone, Canada, UK, USA, the then
ican Union) and UNAMSIL.**

It was of utmosr international incerest that all the UNAMSIL peacekeepers were safely

ot injured, death or alive and all the missing

ro assist the Sierra Leonean people should be

supplemented by a credible military forpe. The UK decided ro deploy rheir spearhead battalion

ro restore relative calm in Freetown, Lu

203,

the establishment of lasting peace. Ar

ngi and the Peninsula areas.

The objecrive of the international communiry was to assisr in crearing condirions for

he 4139" meeting of the Security Council on 11 May

2000, many member srates advocated thar UNAMSIL should be given a strong peace

enforcement mandare under Chapter
deemed it essenrial for che internations
sustain such a commirment to impose p

ready capacity and necessary resources

1.8.6. Conclusion

204. Having carefully considered the
have found in the Judgement {Counts

that the inherent graviry of the criminal

2. Individual O

VII of the Charter.™ The UnderSecretaryGeneral

| community to show the necessary will and resolve to
eace in Sierra Leone and called on member srares with

assist.

instances of crimes against UUNAMSIL personnel as we
15 and 17 of the Indictment) the Chamber concludes

acts in question is exceptionally high.

ircumstances of the Accused

2.1.

2.1.1. Sentence possibly 1o be served out

Al

pplicable to all accused

side of Sierra Leone

1

o

05.

08

foreign country,®® as well as the submi

** Ihid, para. 78.
¥ Ibid. para. 94.
*? Ibid, para. 100.

® Senrencing Hearing, Transcript of 23 March 2
" SCS1L04-15T-1248, Submission of the Re

Agreements for the Enforcement of Sentences, 2

Case No &C51.04.15.T

Having considered the submissig

ins of the Parties in relation to serving a sentence in a

ssions of the Registrar in rthis regard,”® the Chamber

009, pp. 33, 126127,
pistrar Pursuant o Rule 33(B) Regarding the Conclusion of
b March 2000 {“Registrar’s Submission”)

&V 8 April 2008
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notes that whilst ir seems more likely than not ac this stage that the convicted persons in this

trial will serve senrences outside of Sierra Leone,''® this is a decision that ultimately lies within
the discretion of the President of the Court, based upon agreements concluded by the
Registrar.’” The Chamber is unable [ta speculate on the result of rthese negotiations and
decision making processes, upon whichlit has na conclusive information, and which lie outside

of its control. Ir therefore nores for puyposes of recard that it has not given any weight to this

factor in the considerarion of rhe senter

206.

abroad, where family visits are likely 4

The Chamber however wishes

would normally amount o a factor in nj

2.1.2. References in submissions to evid

1ces of any of the canvicted persons in this case.

to tecognise thar, in general terms, sentences served
o be few, may be harder to bear. Such circumstances

Mtigation of sentence.

ence adduced during trial

207.  Alrhough borh the Prosecurnion
trial in supportr of their arguments on

substantial consideration unless such e

and rhe Defence teams referred ro evidence adduced at
sentencing, the Chamber has nor given this evidence

vidence resulted in a finding of fact in the Judgemenr.

The Chamber had determined char some of the evidence adduced at trial was found 10 be nor

credible and therefore attached no p
individual circumstances of the Accus
relied upon rhe findings in rhe Judg

information adduced specifically in supg

2.2.1. Convictions and form of liability

208.

The Chamber recalls the crime

liability for each crime, as ser our above

M0 Regisrrar's Subrnission, Annex B, Letter to th

" Rule 103(B) of the Rutes of Procedure and E|

Case No. 5CSL04-15T

robative value to it. In making its findings on the
ed for the purposes of sentencing, the Chamber has
rement, rthe arguments of the parries including any

sort thereof and the procedural history of the case.

2.2, Sesay

: for which Sesay has been convicted, and the form of

in Secrion II of this Senrencing Judgemenr.

¢ Special Court from che Republic ot Sierra Leone.
vidence.
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2.2.2. Form and degree of responsibilin

g5

2.2.2.1. Article 6{(1) Responsibilin

y —~ Personal Commission

209. The Chamber further recalls
diamonds was the RUF's primary mg

system in Kono District was designed aj

its finding in the Judgement that the illicit sale of
ans of financing its operations, and thae rhe mining

nd supervised at the highest levels.’'* The overall mining

commander reported to Sesay, and Sesay received mining commanders at his house in Koidu

rown. He visited the mines, ordered
transportation of civilians to the mines
significant contributory factor to the

concert with other senior members of

hundreds of civilians for diamond mir

findings, the Chamber concluded that

planning of enslavemenr, as charged in

210.
abductions and forced labour was no

rather was primarily utilitarian or mili

and forced labour occurred simultanea
this Chamber with regards to the crim
are relevant to an assessment of gravity

relevant to rhe considerarion of rhe gr

the Chamber has not 1nade the finding
rerror that the Chamber will not thereby

convicted for purposes of sentencing.

gravity of the offence- enslavemenc for 3

42 Judgement, para. 2114.

W Judgement, para. 2113.
4 Tydgemenr, para. 2115.
3 Judgement, para. 2116.
"# Judgemeur, para. 1360,
1 Sesay Sentencing Brief, para. 79.

Case No,3CSL04-15T

Referring to the Chamber’s fin

that more civilians be caprured, and arranged for rhe
1’ The Chamber concluded that Sesay’s conducr was a
perpetration of enslavement, and that he, acring in
the RUF, desipned the abduction and enslavement of
iing throughour Kono districr.”'* On the basis of these
Sesay was liable under Article 6{1) of rhe Srarure for rhe

Count 13 of the Indictment.***

ding that the “primary purpose behind commission of
r to spread rerror among the civilian population, but
rary in nature” and also that “[e]ven where abductions
usly with other acts of viclence otherwise examined by

"3 the Defence submits thar these findings

e of terror
. >17 The Chamber accepts that this is a factor which is
wity of Sesay’s criminal conducr. Tt ts precisely because
that Sesay’s conduct in this respect amounts to an acr of
increase the gravity of the offence for which he has been

Clearly however this does nor in any way decrease the

vhich he has been convicred.

1 B April 2008




211.  Recalling its findings above in
of enslavement,’”® and noting that Sess
enslavement, the Chamber concludes 1

highest level.

212, The Chamber recalls its finding
under the age of [5 to actively par

September 2000 in Kailahun, Kono ang

of child soldiers was conducred on a may

the most senior RUF Commanders, |

systern of conscription, and he interac|
some of his own personal bodyguards

gave orders that “young boys” should b

told trainees char if they failed to comp

drugs as “morale boosters” for these fi

concern that child combatants were b

» 31z

losing “their fighters”.
liable under Arricle 6(1) of the Statute

participate acrively in hostilities in Kail

2000, as charged in Count 12.* Reca

physical impact of the crime of use o

involved in the planning of the crime

actively in hosdilities, the Chamber ¢d

reaches the highesr level.

18 See Secrion V.1.5.

*? Judgement, para. 222Q.

™ Judgemnent, para. 2223.

¥ Judgemenr, paras 2226:2227.
™ Tudgement, para. 2229.

" Judgemenr, para. 2230.

M See Section V.L.7.

Case No. SCSL-04-15.T

On the basis o

elation to the nature and physical impacr of the crime
y was directly involved in the planning of the crime of

hat the gravity of Sesay’s criminal conduct reaches the

in the Judgement that the RUF rounnely used persons
ticipate in hostilities heoween November 1996 and
| Bombali Districts.””® We have found that conscription
ssive scale.’™ We recall our finding that Sesay, as one of
ad a subsrantial involvement to the planning of this
ted direcrly with the child soldiers on a regular basis:
were child soldiers and participated in hosrilities. He
e trained ar Bunumbu and Yengema training bases, he
ly with orders they would be executed. He distributed

%At a meeting in Makeni, Sesav expressed his

phters.
eing removed from the RUF, and RUF were thereby
[ these findings, the Chamber concluded that Sesay was
for planning the use of persons under the age of 15 w©
shun, Kenema, Kono and Bombali between 1997 and
lling its findings above in relation to the nature and
f child soldiers,”* and noting that Sesay was directly

of use of persons under the age of 15 to participate

ncludes that the gravity of Sesay's criminal conduct

72 8 April 2008
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2.2.2.2. Article 6(1) Responsibiliti

— Joint Criminal Enterprise

213.
the crimes committed pursuanc to the
sexual violence crimes, physical violencg
burning.’”” Where those acts have also
Collective Punishments (Counts 1 ap
dissenting, will consider such acts of

increase the gravity of the underlying off

214, With respect ro the form and
enterprise, the Chainber recalls its fing
Sesay held a very high posidon of au
Colonel and Bartle Graup Commander
from May 1997 until the end of April
RUF officer afrer Sam Bockarie.””® Sesa
parricipated in the meering of this body

together with Bockarie, approved the

ministerial positions within the Junta

AFRC regime.” The Chamber concly

influence, including his role, rank

significantly to rhe joint criminal enterpt

215.

criminal enterprise, which “intended h

dominate and subdue the civilian popu

29

captured territory”™”’ were crimes of a

strongest rerms possible. Considering Sg

senior military leader and member of

35 See Section V.12V, L6,
Y6 Judgement, para. 1993,
¥ Judgement, para. 1694,
¥ Tudgement, patas 1982, 1983, 1996,
*# Judgement, para. 1981.

Case No, S¢8L04-15-T

The Chamber furcher recalls th

The Chamber recalls its findings above in relation to the nature and physical impact of

joint criminal enterprise, including unlawful killings,
crimes, enslavemenr, and criines of pillage and acts of
been found to constituce eirher Acts of Terrorism or
id 2 of rthe Indictment) che Chamber, Justice Itoe
terrorisma or collective punishment as factors which

ence.

degree of Sesay’s participation in the joint criminal
fings that ar time of the commission of rhese crimes,
thority within the RUF, as a Vanguard, Lieutenanr
. During the currency of the joint criminal enrerprise,
1998, Sesay was effectively the second highest senior
y was a member of the AFRC Supreme Counci, and
throughout the Junra regime. Within the RUF, Sesay,
ippointment of senior RUF Commanders ro deputy
povernment, in order to integrate the RUF into the
ded thacr given his position of power, aurhority and
and relationship with Bockarie, Sesay concributed

. 2
156.3 §

at the crimmes committed in furtherance of the joint
rough the spread of extreme fear and punishmenr ro
ation in order to cxercise power and control over the
shocking naire, deserving of condemnarion in rhe
rsay's hugely influential role within the enterprise as a

he Supreme Council, who “by his personal conduct

73 8 April 2008
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furthered the common purpose by sec
Government and by aiming to redug
regime” " The Chamnber concludes t}
enterprise was key to the furtherance
addirion, by his hands-on approach, ind|
in the enslavement of civilian miners 4
likewise conclude thar his level of parti
furtherance of the objectives of the join
crimes committed pursuant to the joint
over several Districts, and were perpen
concludes that Sesay’s conduct seriousH

his culpability thus reaches the highest l¢

2.2.2.3. Article 6(3} Resbonsibility

uring tevenues, territory and manpowet for the Junta
e ot eliminate the civilian opposition ro the Junta
)at Sesay's level of participarion in the joint criminal
of the objectives of the joint ctiminal enterprise. In
luding acring as an architect of the scheme by planning
nd the use of child soldiers to guard mining sites, we
cipation in the joint criminal enterprise was key to the
I ceiminal enterprise. Considering also the facr thar the
criminal enterprise engulfed scores of civilians, spread
rated aver an extended period of rime, the Chamber
v increased the gravity of the offences caommitted, and

evel,

216.
crimes of Enslavement as well as crimeg

Sesay liable under Article 6{3) of the §

The Chamber recalls its findings in relation to the nature and physical impace of the

against UNAMSIL personnel.””' The Chamber found

tatute for crimes under Counrts 13, 15 and 17 of the

Indicrment. These crimes included Enslavement in relation to events in Kono District, as well

as artacks commirtred against UNAMS

Tonkolili Districrs.

217.  The Chamber found thar ar the

[L Peacekeepers in Bombali, Porr Loko, Kono and

time the RUF directed atracks against the UNAMSIL

peacekeepers, Sesay was the Battle Field Comnmander, effectively thar he was the most senior

and averall military commander of the T

orders o all commanders, in relatiol

operational issues. These commanders i1
Sesay was in full commmand of the ope
peacekeeping personnel in later April an

relationship with the perpetrarors of the

™ Tudgement, para. 2001
™M See Section V.1.5, V.1.8.
M Judgement, para. 2268.
™ Judgement, para. 2268.

Case No. SCSLD4-15-T

XUF on the ground.” Sesay in his leadership role gave
n to the dismantding of checkpoints and also on
wcluded Kallon.™ The Chamber recalls its finding thar
rations of the RUF troops in relarion ro UNAMSIL
d May 2000, and that he was in a superior-subottlinate

arracks directed against UNAMSIL personnel in May

74 8 April 2008
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2000.2* The Chamber consequently f

subordinates for directing 14 attacks ag

personnel in May 2000, as charged in cq

218. The Chamber considets it utter]
who was in a position of authoriry and
troops, would allow, or would alloy
Peacekeeping Farce that had been depld

RUF was one of the signatories. UN

FS S

bund Sesay liable for failing to prevent or punish his
ninst UNAMSIL personnel and killing four UNAMSIL
punes 15 and 17.

y reprehensible that such a senior military commander,
had effective ¢onrrol of subordinate commanders and
» 1o go unchecked, attacks direcred against a UN
vved as a result of the Lomé Peace Accord, to which the

Peacekeepers act at the behest of the international

community in order to preserve the peace for the benefit of ordinary civilians. Sesay’s conduct

as overall military comnander can only

be condemned in the sttongest terms possible, and rhe

Chamber considers the gravity of Sesay's criminal conduct in this regard ro reach the highest

level.

2.2.3. Appravaring factors

219, The Chamber finds thar, beyond rhose general and individual circumstances already

considered by the Chamber under the|

has nar esrablished beyond a reasonab]

gravity of Sesay’s ¢riminal conduct,”” the Prosecution

e doubr any additional aggravating factars as to Sesay's

conduct for the crimes for which we haye convicted him.

2.2.4. Mitigating circumscances

2.2.4.1. Forced recruitment

220. The Chamber notes thar Sesay

was 19 years old at the time he was torcibly recruited

inro the RUF., The Chamber is of the gpinion that this forced recruitment cannor mitigate the

crimes which Sesay later committed, as we consider that he could well have chosen another

parth.

™ Tudgement, para. 2279.
" See above, Sections V.1, V.2.1 and V.2.2.2.

Case No. SCS5L04-15-T
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2.2.4.2. Lack of prior criminal conldiect

21

The Chamber has duly noted that ir has not been demonstrated thar Sesay has any

prior criminal convictions. Although the Chamber has considered this factor we ate of the

opinion that only very limired weight can he given to ic.

2.2.4.3. Substantial cooperation

121,
a lengthy voir dire proceeding during th

from Sesay were not given freely and vol

expunged the statements from the recg

Whilst Sesay initially gave statements ro the Prosecution, the Chamher recalls that, after

- course of the trial, it ruled thar the starements taken
antarily.*® At the tequest of the Defence, the Chamber

srd.””" The Chamber is of the opinion that Sesay has

already been accorded an adequate judigial remedy.

2

Fa

23.  In the alternative, the Sesay De
Prosecurion, Sesay was effectively dep
Prosecution. The Chamber does nor a

time sincec that episode to offer his cod

chosen o vigorously defend himself ag

fence argues that by his trearment at the hands of the
rived of the real possibility of cooperation with the
rcept this arguinent. It has heen open to Sesay at any

pperation. However, and quite undersrandably, he has

ainst the charges which he faced. The Chamber finds

that the Sesay Defence bas nor demonstrated on a balance of probabiliries thac Sesay either

subsrantially cooperared with the Prosec

ution, ot was unduly deprived of that possibility.

2.2.4.4. Good character and contiibutions

224.
wbich shows thar Sesay made contriby
parricular in Kailahun District and i
Judgement in this regatd. We observe h
to civilians. Such a conclusion howeve
characrer. The Chamber considers thd

circumstances we found to exisr then, sh

% QCSL04.15.T-1188, para.66; See Alsa: Oral R
" 1hid.

Case Mo £CSL04-15T

In its submission, the Sesay Defence tequested that the Chainber reviews the evidence

utions thar improved the lives of many civilians, in
n Makeni, The Chamber made no findings in the
powever that it appears Sesay on occasion gave assistance
t would do little in our opinion to show Sesay's good
t any assistance he gave civilians on occasion, in the

would not be given undue weighr in mitigarion.

uling on Voir Dire, Transcript of 22 June 2007, pp.2-3.
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2.2.4.5. Facilitation of the peace

nnd reconciliation process

225. The Chamber recognises thac i
can be fragile, all efforts must be made ¢
that the law should forgive past crimi
cases, mitigation of sentence may be

criminals who despite their past action

decisive contribution to the peace proce

226. The Defence submits that at 1

control of approxiinately half of the ter

n situacions of protracted armed conflices where peace
o encourage its preservation. We cannor and do nor say
nal conduct, however we do agree rhar in exceprional
offered as an exceptional benefit to those convicted
s have, subsequent to theit crimes, made a cricical and

ss. Sesay submies that he is such a person.

he time he became inrerim leader, the RUF was in

ritory of Sierra Leone, including the diamond mines in

Kono District, and had every reason and ability to fight for its survival. The Sesay Defence

presents the Chamber wich several wit
Sesay made a critical contriburion to t
former Special Representative of the S

from 1999-2003 {and subsequently Ch

stares that:

As the peace process progressq
e was able to make promises
a lot of his energies towards b

internal opposition [ e

In another attached statement, by the fg

former President of Mali, Alpha Konarg

He [Sesay] was always very cor
and his actions demonstrated
part of the [Lomé| Accords.
never created any preconditig
contrast to some of the orher g
to disarm unless Sankob was
Sankoh, as all the RUF werd
process as a tool to secure Sa
gain for himself. He behaved 4

ness statements lending suppotr to the suggesnon that

he peace process. Among them is a starement of the
ecretary-General of the UN to Sierra Leone (*SRSG”)

hir of the African Union), Oluyerni Adeniji, where he

d to rhe disarmament stage, Sesay showed that
hnd keep therm. He was, undoubredly, ditecring
ringing the RUF to disarmament in the face of

nrmer President of ECOWAS from 1999-2000 and the

, teads:

rect in his dealings with the ECOWAS leaders
that he was commirted to fulfilling the RUF's
Besay was always very honest and reliable. He
bns for the RUF’s disatmament. This was in
enior commandets who did not wanr the RUF
released from prison. While Sesay was loyal 1o
, he did no artempt to use the disatmament
nkoh’s freedorm. Neither did he seek personal
t all times in a sttaightforward and honourable

way. He appeated to e such a conctase to the other commanders and indeed

P Sesay Sentencing Brief, Annex B.

Case No. BCSL-04-15.T
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Sankoh himself, thar he appeared o be an anomaly in the RUF

179
movement.

Sesay also points to the fact that according to an arrached letter from a former Senior Legal
Adviser at UNAMSIL thar in 2003 Sesay and Kallon informed the SRSG of an imminent coup

d' état by somne elements in the military,”

227 Standing in contrast to these clear starements describing Sesay as a reliable partner in
the peace process however are his convictions by this Chamber for his part in the attacks
directed against the UNAMSIL peacekedpers in May 2000. To this, the Sesay Defence submits

thar

Sesay's failure to prevent or gunish the perperratars of the arracks is nor
inconsistenr wirh the determirfarion 1o disarm and bring the RUF through
the peace process: his efforts wdre direcred to disarming the RUF, rather than
run the risks of causing furth¢r schisms hy acting precipirously against key
members of the RUF. Whilst this omission has been judges 1o be criminal,
this failure ro acr arose through the derermined inrenrion 1o bring peace and
reconciliation to Sierta Leone| rather rhan reflecring any disregard for the
internarional community. There is nothing to suggest thar Sesay used his
leadership position, afrer the abducrions, except o wry and ameliorate the
overall siruation and rhereafter bring the conflict to an end.’!

228.  The Chamber finds thar the Def¢nce have proved mitigating circumstances on the basis
of a balance of probabilities in relatior] to Sesay's real and meaningful concriburion to the
peace process in Sierra Leone following his appointment as interim leader of the RUF,
however, the Chamber does not accept Jesay’s explanation of his reasons for failing to prevenc

ot punish the perperrarors of the atracks against the UNAMSIL personnel, a direct affront to

the inrernational community's own atrempts to facilitare peace in Sierra Leone.

229.  Hon. Justice Benjamin Mutanga froe dissents on the Chamber’s conclusions in relation

1o Sesay's contriburion to the peace procpss in Sierra Leone.

¥ Sesay Sentencing Brief, Annex A.

M Sesay Sentencing Briet, Annex K,
ey

Sesay Sentencing Brief, para. 109,

e No. SCSL04-15T 18 8 April 2008




2.2.4.6. Family circumsances

230.  The Chamber finds that nothg

mirgating his sentence.

2.2.4.7. Remorse

231.  The Chamnber considers that |
essentially emphasised what he conside
claimed propelled the regional ECOW.

RUF.

232

The Chamber does aceept howe
of the conflict, and to this extent will

sencence.

2.3.1. Convicrions and form of liability

233

The Chatnber recalls the crimes

liability for each crime, as set out above

2.3.2. Form and degree of responsibility]

2.3.2.1. Article 6(1) Responsibility

Scsay's statement of remorse was nor sincere,

78527

ng in Sesay’s family situation that would necessitate

Sesay

red were his moderate auwributes as a leader, which he

S leaders to appoinr him as the Inrerim leader of che

ver thar Sesay has expressed empathy with the victims

grant him a very [imired mitigation in respect of his

2.3. Killon

for which Kallon has been convicted, and the form of

n Section [ of this Senrencing Judgement.

~ Personal Commission

234.  The Chamber recalls its findings

crimes of unlawtul killings, use ot child

235.  Kallon’s personal conduct and
Rocky prompted Rocky to order the dea
Kono Districr.”*? Kallon's involvement is

the Chamber notes thac she was killed

she would disclose information on RUT

¥2 8ee Sections V.1.2, V.1.7, V.1.8,

Case No HCSLL4-15-T

above in relation ro the nature and physical hnpacr of

. Lo . 1
oldiers and committing atracks against peacekeepers.™

interacdon with his subordinate RUF Commander
th of a Nigerian female called Waikyoh in Wendedu in
n the murder of the woman was direct and seriocus, and
because Kallon was concerned thar if Waivoh escaped

f positions to ECOMOG and, as Kallon’s subordinate

79 8 April 2008
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Rocky later told the civilians, if she esc

and the camp would be bombarded by E

236.

The Chamber recalls its finding t

T3I540

aped she would disclose their position to ECOMOG
SOMOG jets. ™

hat Kallon patricipated in the design and maintenance

of the system of forced recruitment of child soldiers, as well as their use in hostilities, and that

personally brought a group of children ta

his contribution in this regard was important. Furthermore, his involvement was direct: he

Bunumhu for maining in 1998. Kallon was the serior

RUF Commander on 3 May 2000 at Moria near Makeni where child soldiers were used to
ambush the UNAMSIL forces.™* Considering the seriousness of the crimes and Kallon’s high

level of authority and power and persona

| involvementr, the Chamber concludes thar the gravity

of Kallon’s criminal condnct in relation o the use of child soldiets reaches rhe highesr level.

237.
recalls its findings rbat Kallon was direc
have found char Kallon smruck Major Sal
bayonet. He was also involved in five
against a convoy of 100 Zambian Peacek
RUF fighters.”® In addirion to his direq
heightened level of aggression. Considet
in the strongest terms by the UN Securig
role in their commission, the Chamber

reaches the highest level.

2.3.2.2. Article 6(1) Responsibility

In reladon to Kallon's liability for arzacks on UNAMSIL peacekeepers, the Chamber

ly involved in many of thase atracks. For instance, we
ahuedin in the face and attempted ro stab him wich a
other separate attacks, including ordering an artack
repers resulting in their capture hy approximarely 1000
t involvement, his participacion was characterised by a
ring the exceptional gravity of the crimes, candemned
v Council in Resolution 1313,”" and Kallon's primary

roncludes that the gravity of Kallon’s criminal conduct

— Joint Criminal Enterprise

238.  The Chamber recalls its finding
crimes committed pursuanr to the joint

violence crimes, physical violence crim

5 in relation to the narure and physical impacr of the

criminal enterprise, including unlawful killings, sexual

bs, enslavernent crimes, pillage crimes and rhe act of

burning properries.’*® Where those aces have also been found to constitute either Acts of

%} Judgement, paras 2117-2120.
b Judgement, paras 1174, 1233
" Judgement, paras 2231-2232.
* Judgement, paras 2242-2258,
T Exhibit 170, $/Res/1313(2000), 4 Augusc 20
M See Secrion V.1.2-V.1.6.

Case No. SC5L04-15-T
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Terrorism ot Collective Punishments ((
[roe dissenting, will consider such acts

increase the gravity of the underlying of]

239.  With respect to the form and

CISY/

lounts 1 and 2 of the Indictment) the Chamber, Justice
of rerrorism or collective punishment as factors which

fence.

degree of Kallon’s participation in the joint criminal

enterprise, the Chamber recalls its findings that Kallon was one of the few RUF commanders

to be a member of the AFRC Supremé
governing body, and thar he attended m
thar it was satisfied rhar his involvem

contribured to the joinr criminal enter

Council, which was a privileged position in the Junta
leerings on a faicly regular basis.””” The Chamber recalls

enc in the governing body of the Junra subsrantially

prise, as this body was involved in the decision-making

processes through which the Junra regime derermined how best to secure power and maintain

control over the territory over Sierra
directly involved in crimes comnitted
used his bodyguards to force civilians ¢
prevalent among senior RUF and AFH
two occasions, Kallon was present ar 1
rebels shot into the pirts, killing unarmg
Judgement thar Kallon endorsed the en

and exploir natural resources vital ta ths
Xp

240.  We recall rthar the crimes com
which “intended through the spread of|
the civilian population in order to exe
and concludes they were crimes of a
strongest terms possible. Considering o
enterprise as a senior milirary leader

concludes thar Kallon’s level of parng

Senior Commander, whose parricipatid

* Judgemenr, para. 2004,
™ Judgemenr, para. 2004,
1 Tudgemen:, paca. 2005.
32 Tudgement, para. 2006.
* Judgement, para. 2006.
"™ Tudgement, para. 1981,
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v

9

Leone.”® The Chamber recalls that Kallon was also

in the diamond mining areas of Kenema District. He

b mine diamonds ar Tongo Field, a pracrice which was
\C Commanders.*”’ The Chamher also found rthar on

he mining pits in Tongo Field when SBUs and other

d enslaved civilian miners.**® The Chamber held in the

slavement and the killing of civilians in artder to control

financial survival of the Junta Governmenc, '

mitted in furtherance of the joint criminal enterprisc,

extreme fear and punishmenr to dominate and subdue

. . 15
reise power and control over the caprured territory”*?

shocking nanire, deserving of condemnation in the

ur findings regarding Kallon’s impartant role wichin the

and member of the Supreme Council, the Chamber
iparion in the joinc criminal enrerprise was thar of a

n in important decision making processes and personal
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involvemenrt in rhe commission of crim

also that the crimes committed pursuar

23542

»s made him a key player in the regime. Considering

it to the joint criminal enrerprise engulfed scores of

civilians, spread over several Districts, al.|1d were perpetrared over an extended period of rime,

the Chamber concludes that Kallon's ¢¢

and his culpability thus reaches a high lev:

2.3.2.3. Article 6(3) Responsibility

24]1.  The Chamber has found Kallg
Counts 1, 7-9, 13, 15 and 17. The Cha
physical impacr of these crimes in
enslavement, and crimes against UNA

found to constiture either Acts of Tery

mtribution to the offences commirred was substantial,

el.

n liable pursuanr to Article 6(3) of the Sratute for
mber recalls its findings in relation ro the nature and
cluding unlawful killings, sexual violence crimes,
MSIL personnel.’™ Where those acts have also been

orism ot Collecrive Punishinents {Counts 1 and 2 of

the Indictment) the Chamber, Justice Itoe dissenring, will consider such aces of terrorism ot

collective punishment as factors which i

2412,
the RUF had the capacity to give orde
complex culeure of starus, assignment
Commanders in Kono District over w|

Superman, Isaac Mongor and RUF Ram)|

243.

ambush ar the Guinea-Highway,”® o 1

As an operational commander

personal bodyguards and addressed m
Kallon held a supervisory role at the ]
detained.’® He also had the authority tq

In his leadership role, Kallon had the

' Gee Secdon V.1.2,1.3,1.5, 1.8

" judgement, para. 835.

**" Judgement, para. 2138.

* Judgement, paras 835, 836, 2094.
Y Judgement, paras 1216, 2004, 2186.
" Judgement, paras 2118, 2137, 2148,
%! Tudgement, para. 1228.

*! Judgement, para. 1216.
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ncrease the gravity of rhe underlying offence.

We recall thar in Kono District in February/March 1998, Kallon as a superior officer of

s 1o his subordinates.”® However, by virtue of the
and rank within rhe RUF there were senior RUF
hom Kallon did not have effective control, such as

30.35?

he ordered the fighters under his command to lay
naineain conract with Batmlion commanders. He had
wster parades in his leadership role.” In addirion,
RUF run camps in which hundreds of civilians were

L e . a1
» grant permission to civilians ro obtain travel passes.

Il

ability ro assign commanders for missions.”™ He was

a2 8 April 2008
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» 6(3) of the Statute for events relating to the arracks

epers by the RUF fighters.

further found liable pursuant to Article

directed against the UNAMSIL peaceke

244. The Chamber further recalls cthar as a superior, Kallon was found liable for eight
attacks and the killing of four UNAMSIL peacekeepers.’ At the time of commission of these
crimes, as the BGC, Kallon was the de jure and de facto third in command in the whole RUF

hierarchy. He was also the second in camunand and depury to Sesay, who was then the most

senior military commander of the RUF| He had the responsibility for the Makeni-Magburaka

area where the UNAMSIL events predoininately occurre

245.
UNAMSIL peacekeepers, Kallon was

near Makeni when children were use

d 164

The Chamber recalls its findihgs that during the evencs following the amacks on

e senior RUF Commander on 3 May 2000 ar Moria
to ambush the UNAMSIL forces.>” The Chamber

observes that Kallon as one of the mosg supetior commanders in thar area, at that particular

time, issued and addressed orders to cq
on the UNAMSIL peacekeepers. Thes
who in tum reported and sought furth
maincained direct conract with Sankot
notes that Kallon in his position as a
punish his subordinates, for insmnce
fighter for his involvement in an acci
communications and regular reporrs 1

made no attempr to prevent and punish

mmanders regarding the events leading ro the attacks
e orders were implemented by Kallon's subordinates
er instructions from him. We recall thar Kallon also
1 who passed orders to him.*® The Chamber further
senior comnmander had the authority and capacity o
on one occasion he punished an unidenrified RUF
dent. By virtue of his position, Kallon also received
egarding the UNAMSIL peacekeepers,” however he

the perpetrators of the attacks on the peacekeepers.

Considering his position as a AUperior commander, his high ranking, his status as 2

246.
Vanguard and his real authority and pgwer to control all subordinare commanders in the area
at that time, and his personal involvement and failure to prevent or punish the crimes of

subordinates, che Chamber concludes that the gravity of Kallon’s criminal conducr in relation

¥ Judgement, para. 2292.
" Judgemenr, para. 2286.
¥ Judgewent, para. 1714,
™ Tudgemenrt, paras 929, 2288.
" Judgemeut, para 2287
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to his 6(3) responsibiliry is of the highest level, for which appropriate punishment shall be

issued.

2.3.3. Agpravating factors

2

i

47.
from Koidu, RUF Commander Major

The Chamber recalls irs finding

5 that in April 1998, during the AFRC/RUF retreat

Rocky and a group of rebels arrived at the Sunna

Mosque in Koidu and captured a large group of civilians. The civilians were tuken away, some

were execured and bebeaded. TF1015 w
Mosque. Upon arrival at the Mosqug

Rambo.”*® Rambo was nor happy that

Commanders vore on whether or nor hg

on TF14015' life, with the result being t
The Chamber finds thar the fact thar ¢
place of civilian safery and sanctuary- ar

including Kallon, in voring on TF1-015’s

248.
circumseances already considered by tl
conduct,’™ the Prosecurion has nar es

aggravating factors as to Kallon's conduc

2.3.3.1. Accused’s conduct during 1

Aside from rthis, the Chambe;

ns ordered ro accompany the rebels hack to the Sunna
:, he met 30 Commanders, including Kallon and
TF1-015 was still alive and proposed that the orher
should be killed. The rebels, including Kallon, vored
hat he was allowed by a majoriry of one vore, to live %
rivilians were abducred from a Mosque- a raditional

nd that the same sire was further used by the rebels,

life, constitures an aggravaring facror.

- finds that, beyond those general and individual
he Chamber under the gravicy of Kallon's criminal
Labiished beyond a reasonable doubr any additional

I for the crimes for which we have convicted him.

rial

249. The Chamber does not accept
attitude” during trial is an aggravating
established rhar Kallon acred in such a

thar at no ume did Kallon exhibir such a

5% Transcript of 27 january 2005, TF1015, p. 128.

¥ Judgement, paras 1147-1150.
W0 Gee aliove, Sections V.1, V.2.1 and V.2.3.2

Case NoACSL04-15.T

e

the Prosecution’s submission that Xallon's “defiant
ircumstance, indeed we consider thac it has not been
manner. We have made no such findings and we add

n artitude in court.

oo
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1.3.4. Mitigating circumstances

2.3.4.1. Forced recruitment

250.  The Chamber is af the opinion |that Kallon's forced recruitment into the RUF cannot
mitigate the crimes which Kallon later ¢ommitted, since in our opinion he could instead have

chosen another path.

2.3.4.2. Lack of prior criminal conduct

251.  The Chamber has duly noted that ic has not been demonstrated that Kallon has any
prior criminal convictions. Althongh the Chamber has considered chis tactor we are of the
opinion that only very limited weight cap he given to it.

2.3.4.3. Good character and contiibutions

|
252. The Chamber nores that thel Kallon Defence presented Kallon's effores in the

improvement of the wellbeing of the [civilian population by providing social ameniries like
schoaols, mosques churches and markets. The Chamber observes thar this evidence
demonstrates thac Kallon on eccasion gave assistance ta civilians. Such a conclusion however
would do little in our opinion to show Kallon’s good character, as it simulmneously
demonstrates his ability to influence RUF systems in relation to the well-being of civilians, but
did not use it consistently. The Chamber considers that the assistance he gave on occasion

should noc be given undue weight in mitigation.

2.3.4.4, Amnesty

153. The Chamber reaffirms that amnnesty is no bar to prosecution for the crimes Kallon
stands convicted. The Chamber considers Kallon's submission on the issue moot and finds

that it cannot be taken into account as 3 mitigating factor.

2.3.4.5. Family circumstances

254. The Kallon Defence submits that the fact that Kallon is married with three wives and
nine children should be considered |as a mitigating factor. The Chamber is aware chat
punishment has an impact on the lives of persons other than the convicted person. The

relatives of the convicted person, in patticular ate likely to suffer from the consequences of the

Case No. $CSL04-15-T 85 8 April 2008
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sentence, However, considering the grav

the Chamber finds that Kallon's persona

ty of the crimes for which Kallon has been convicted,

| family circumstances can have only a minimal impact

IISUS

on his sentence.

2.3.4.6. Remarse

255.

At the sentencing hearing, Kallon personally delivered a sratement of remorse, an

extract of which has been set out above [n Section [V.3. To the knowledge of this Chamber, it

is uncoinmon thar a convicred persom standing before an internarional court makes a
staternent of genuine remorse. In his smpemenrt, Kallon also recognised rhat he played a role in
rhe conflict and soughr forgiveness for his actions which claimed rhe lives of unknown number
of civilians. He further apologised ro thke victims of the war ard cheir relarives, his family, his
country, ECOWAS, UNAMSIL and th

e international community as a whole. Kallon clearly

recognises the pain and suffering borne| by all the persons affected by rhe war, and accepts his

own role within the contlicr.

256. For the Chamber to adinit remorse as a mitigating factor in the determination of an

appropriate sentence, it must be satigfied rhat the remorse expressed was sincere.’”’ The
Chamber is thus satisfied, and Kallon's

sincere acknowledgement of his role in the conflicr and

his apology to the people for the role thar he played has been taken into accounr as 2 mitigaring

factor ro reduce his sentence.

2.3.4.7. Execuung orders

257. The Chamber notes thac the| Kallon Defence advanced duress and actng under

superior orders as separate mirigaring factors in supporr for Kallon. The Chamber shall

ni‘
consider rhese factors under the ahove heading ‘Execuating Orders,” however, this does nor

necessarily irnply rhat rhey are the same

at Kallon was acting under duress wich specific regard to

258, The Kalloa Defenice submits th
rhe UNAMSIL events. They submic ch

ar Kallon was under threar and forced to obey Sankoh’s

orders ro arrest the peacekeepers. The Kallon Defence further avers that since his recruirment,

3 Todorovic Sentencing Judgement para. 8% Erdemovic Sentencivg Judgement, para. 16(iii); Seneshago Sentencing

Judgement, paras 40-41.
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Kallon found himself in an organisation that operated in an armosphere of duress and fear.
The Kallon Defence have consider as superior orders, rhe orders given hy Sankoh as the RUF
leader and orders by Sam Bockarie's as de facto RUF leader, and claim rhese orders were

_ : . :
‘ultimatums that carried severe penalties upon defaule,’™

259,  As a preliminary nore, the Chamber notes that Kallon has not esrablished on balance

of probabilities, Justice Benjamin Mutanpa Itoe dissenting, thac in fact his life was under actual

threat in evenc chat he failed ro obey fhese orders. Wich specific regard to the UNAMSIL
events for which Kallon claims he was acring under duress and superior orders, the Chainber
emphasises that Kallon was found liable junder Arricle 6(3) of the Statute for these acts. Kallon
was personally in a superior position, issiing orders. The Chamber, Justice Benjamin Mutanga
Iroe dissenting, finds thar Kallon’s liability under Article 6(3) of the Statute negares him from

raising these defences.

260. On a balance of probabilities, the Chamber finds, Justice Benjamin Mutanga Iroe
dissenring, rhat the Kallon Defence submission does not esrablish that Kallon was acting under

duress and/or pursuant to a superior’s orders.

261.  The Chamber has further addressed itself to the provision of Arricle 6(4) of the Statute

which provides that:

¢

The facr thar an accused person agred pursuanr ro an order of a Government or of
a superior shall nor relieve him |or her of criminal responsibility, bur may be
considered in mirigarion or punishment if the Special Court derermines thar

. . . s
JISCCE 50 TEQLTES.

262, Caudous of the above provisior], the Chamber emphasises that it is implausible thar
Kallon acred under duress and/or supetior orders with respecr to the UNAMSIL events. The
Chamber furrher recalls chat the evidénce on record indicates thar in early 2000 Sankoh
appoinred Kallon the Batle Group c¢mmander,”” a couple of months after Sankoh was

arrested in Freetown on rreason charges/’* and Sam Bockarie had lefr the RUF membership in

* Kallon Sentencing Briel, para. 78.
™ Judgement, para. 914,
" Judgement, para. 916.
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December 19993 As we have stared ear]
most superior commanders in the area
foregaing reasons, the Chamber, Justice
Defence has nor escablished, on a baland

sentence.

2.4.1. Convicrions and form of liability

263, The Chainber recalls the crimes

liability for each crime, as set out above i

2.4.2. Form and degree of responsibility

2.4.2.1. Article 6{1) Responsibility

235¢y

lier, the Chamber considers that Kallon was one of the

and who was in effective control.’” In light of the

Benjamin Mutanga Itoe dissenting, considers that the

¢ of probabilities, that rhis is a facror in micigation of

9]

=
[w]

for which Gbao has been convicred, and the form of

b Secuon II of this Sentencing Judgemenr.

— Personal Commission

264. The Chamber recalls its findings
against UNAMSIL Personnel.””” Gbao w
the atracks directed against Salahuedin

deliberarely fomenred an atmosphere ot

in relation to the nature and physical impact of crimes

as found guilty by the Chamber of aiding and abetting

and Jaganathan on 1 May 2000 and found thar he

hostility and orchestrated an armed confronrarion ar

that Makump DDR camp.’™ The gravity of this crime is high. However the Chamber

recognises that Gbao was not primarily 1

esponsible for the attack, and may nor have been able

to prevenr it,”'’ although he remains crinpinally responsible for his direct involvemenr in ir.

2.4.2.2. Article 6{1) Responsibility

— Joint Criminal Enterprise

265. The Chamber recalls its finding;
crimes committed pursuant ro rhe joint
violence crimes, physical violence crin

burning.”® Where those acts have also

" Judgement, para. 913.

¥ Judgement, paras 2285-2289.
Y See Secrion V. 1.8

" Tudgemenr, para. 2263.

*" JTudgement, para. 2262.

W See Secrion V.1.2.V 1.6

Case No. SCSL04-15T

s in relarion ro the nature and physical impact of the
criminal enterprise, including unlawful killings, sexual
hes, enslavement, the crime of pillage and acts of

been found 1o constitute either Acts of Terrorism or
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Collective Punishments (Counts 1 and 2

Mutanga lioe dissenting, will consider sud

of the Indicement) the Chamber, Justice Benjamin

h acts of terrorism or collective punishment as factors

which increase the gravity of the underlyizrg offence.

266. The Chamber recalls its finding
relationship with Sankoh, as well as hi
demonstraning that Gbao had considera
Districr.” Gbao's supervisory tole enta
ideology.”® We also tecall thar we found
“selfish and corrupt” regime by eliminat

fortioni, were considered as enemies to th

majority, Justice Boytet dissenring, found

[...] Gbac was an ideclogy inst
role in the RUF movement as
and compliauce with the order
also hardened rheir determinat
fight to cnsure the success and 3
Ir was in chis spitit thar the cri
the Accused are charged, werg
undeniable therefore, that the i
of the RUF.**

267. The Chamber recalls that Gba
enslavemenr of civilian labont on RUF
very closely with the G5 in Kailahun T
thar existed in Kailahun between 1996
and [4 February 1998.** Furthermor

organising the forced labour of civiliar

mainmining the strength and cohesive

. 2030.
. 2035,

" Judgement, para
%2 Judgemenr, para
* Judgement, para. 2028.
™ Tudgement, para. 2010.
™ Judgement, paras 2036-2037.
** Judgement, para. 2039.

Case No. &

that Gbao’s sracus, assignment, rank and personal
5 knowledge of the RUF's ideclogy were all factors
hle prestige and power wirthin the RUF in Kailahun
iled the monitoring of the implementation of the
1 that the RUF ideological objective of roppling the
ng all those who suppotred that regime and who, a
ie AFRC/RUF junta alliance.” The Chamber, by a

thar

ructor and rhat ideology played a significant
it ensured nor ouly rhe fighrers’ submission
s and instructions of the RUF leadership but
ion, their resolve and their commirmenr to
chievement of the ideolopy of the movement.
mes alleged in the Indictment and for which
commitred. Given this considerarion, ir is
deology played a cenrral tole in the chjectives

o was also directly involved in the planning and

government farms in Kailahun District, and worked

j:‘n to manage the largescale, forced civilian farming

d 2001, including the period berween 25 May 1997
e, Gbao’s involvemenr in designing, securing and
s to produce foodstuffs signiticantly cencributed o

ness of the RUF fighring force.”® Despire having

39 8 April 2008
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knowledge that crimes were being commi

to pursue the common purpose of the joi

268.

275590

rred by RUF fighters on a large scale, Ghzo continued

nt crimiaal enterprise.*”

The Chamber recalls however thdt Gbao did not have ditect conrrol over fighters. He

was nar a member of the AFRC/RUF Suypreme Coutcil, and he remained in Kailahun during

the Junta regime.”® He did not have rh¢

such 2as Sam Bockarie. He was not direc

any of the crimes commirced in Bo, Kenema ar Kono Districrs.”

269.  The Chainher has found that cr
enterprise, which “intended through the
and subdue the civilian population in o

, 3% . :
territory”” were crimes of a shacking

rerms possible,

270.  We have also fourd thar Gbao's |
at the policy making level, nor was it as
atrocities were committed. Indeed, as the
(Gbao “has not been found to have ever f}
of a single shot”.”' Gbao was a loyal a
whose major conrributions ro the joint ¢

an ideology instrucror and his planning

on RUF governmenrt farms within Kailahy

271, Whilst the crimes committed pus
has been convicted are vast and atrocio
within the overall scheme, whilst sufficie

than that of his codefendants. The Ch

joint criminal enterprise, and his own p

" Judgement, para. 2046.

™ Judgement, para. 775.

¥ Judgement, paras 2040, 2059, 2109,

* Judgement, para. 1981,

¥l Gan tencing Hearing, Transcript of 23 March 2

Case No. 5C5

ability to conrradict ar influence the orders af men

lly involved and did nor share the criminal intent of

8o

mes commirted in furtherance of the joinr criminal
spread of extreme fear and punishmenr to dominate
rder to exercise power and control over the captured

narure, deserving of condemnarion in the strongest

personal role within the overall enterprise was neither
the “fighting end” where the majority of the actual
Gbao Defence pointed our in its closing submissions,

ited # single shor and never 1o have ordered the firing

nd cotnmitted functionary of the RUF organisacion,
rriminal enterprise can be characrerised by his role as

ynd direct involvemnent in the enslavemenr of civilians

un District.

suant ro the joint criminal encerprise for which Gbao

s, the Chamber recognises that Gbao's involvement

nt in law ro arcract criminal liabilicy, was more limited

:jmber thus finds Gbao's individual contriburion to the

tricular criminal responsibility, to be on the lower end

009. pp. 127.128.
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of the continuum, and considers his ¢

purposes,

1.4.3. Aggravaring facrors

-

FA

2.

Salahuedin and Jaganathan ar the Makuy

Gbao was convicted by the Cham

ole as diminishing his responsibility for sentencing

ber of aiding and aberting the attacks direcred against

mp DDR camp on 1 May 2000, where he was “the

senior RUF Commander present unril Kallon's arrival and he remained the Commander with

the largest number of fighters present”.”
of leadership and authority to be an

gccasion.

7
i

2 The Prosecution submirs that

3.

i

The Chamber finds thar Gbao's abuse of his posirion

hggravating factor in his criminal conducr on that

Gbao's education, training as a police office and

experience serve as aggravarng facrors o rthe offences for which he has been convicred. The

Chamber does nor agree, and sees noth

and experience which should properly be

274.

pecuniary gain as an aggravating facror,

ing extraordinary in Gbao’s prior education, training

considered as aggravating facrors.

The Prosecurion further submits| that the Chamber should consider Ghao's desire for

and highlights the fact thar Ghao was convicted for

participarion in 2 joint criminal enterpyise with regard to enslavement in Kenema, Kailahun

and Kono district, and that civilians were forced o work on Gbao’s personal farm in 1997 and

1998, the produce of which was for his

own personal use. The Chamber undersrands rhat the

desire tor pecuniary gain can be consideted as an aggravaring facror for some offenices, however

for the offence of enslavement, where th

e circumstances consisted of forcing civilian labour on

farms, there is always going ro be an el‘ement of pecuniary gain, and this in itself cannot be

considered as an aggravaring factor in th

275.  (Ghao's behaviour during miall
Prosecurion, his "lack of respect for the
the fact thar for a significant period of
coure.” The Chamber recalls thar the

Chamber and the Appeals Chamber 4

# ludgemenr, para, 2262.
*3 Prosecution Brief, para. 144

Case No, ACS5L.04-15T

bse Circumscances.

has been cited as an apgravating factor hy the
udicial process in his refusal o atrend court” as well as
time Gbao refused to recopnise rhe jurisdiction of the
jurisdiction of the courr is irself a question which the

lave been called o pronounce upon in the past and

o1 B April 2008
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legitimately so. We are therefore of the

always a justiciable issue and cannor be «

itis a fundamental legal right of an accus
his defence. The Chamber wonld
fundamental tight if we were to uphold

submission is clearly misconceived and fu

276. In the same vein, the Chamber
cannot be consideted an aggravating ¢
continue the proceedings in the absence

absence when Gbao exercised his right o¥

2.4.4. Miticaung Circumstances

2.4.4.1. Remorse

277.  The Chamber is unable to concly

the crimes for which he has been convict

in this respect.
2.4.4.2. Advanced age

278. The Chamber does nor accept

. . 194
televanr factor in sentencing; = however

tH

opinion that challenging the Court’s jurisdiction is
pnsidered an aggravating facror in sentencing hecause
ed to raise any legal issue he considers valid to ensure
erefore be contravening his universally accepred
the Prosecution's thesis in this tespect because such

ndamentally flawed in law.

pines that Gbao's refusal ar one stage to attend trial
rircumstance. Rule 60 empowers the Chamber to
bf an accused. Indeed, the Chamber proceeded in his

n not to artend the proceedings.

ide thar Gbao has demonstrated genuine remorse for

ed, and thus pives no weight in mitigation of sentence

the Defence’s submission chat life expectancy is a

it does accept thar a lengthy sentence can be harder to

bear in older age. Gbao's age of 60 years

in mitigation of sentence.

2.4.4.3. Lack of priov criminal cond

has thus been taken inro accounr as a relevant facror

fuct

279.  The Chamber has duly noted i

3
ptiot criminal convictions, and that the
mirtigarion of senrence. The Chamber h

very limired credir for this factor can be §

nature, such as in this case.

¥ See Plawsic Senteacing Judgentent,

Case No. 5C 4.15.T

s

at it has nor been demonscrated that Gbao has any

Chamber is obliged to consider this as a factor in

as done so, however we are of the opinion that only

riven whete the crimes committed are of a very setious

8 April 2008
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VI. PISPOSITION

FOR THE FOREGOING REASONS, THE CHAMBER HEREBY

SENTENCES lssa Hassan Sesay to the fo

llowing:

Acts of Terrorism, a Viecladen of Article 3 Common to the Geneva
Conventions and of Additional| Protocol 1I, punishable under Arricle 3(d) of the
Starute, a TERM OF IMPRISONMENT OF 52 YEARS;

For Count 1.

For Count 2: Collective Punishiments, a Violation of Arricle 3 Common rto the
Geneva Conventions and of Additional Protocol II, punishahle under Arcicle 3{b} of

the Srarute, 2a TERM OF IMPRISONMENT OF 45 YEARS;

For Count 3: Extermination, a /Crime Against Humanity, punishable under Arricle

2(b) of the Statute, a TERM OF IMPRISONMENT OF 33 YEARS;

Murder, a Crime|Against Humanity, punishable under Arricle 2{a) of

For Count 4:
the Starute, a TERM OF IMPRISONMENT OF 40 YEARS;

For Count §: Violence to life, Health and physical or mental well-being of persons, in

particular rmurder, a Violation of

Additional Protocol 11, punisha

IArticle 3 Common to the Geneva Conventions and of

ble under Article 3{a} of the Starure, a TERM OF

IMPRISONMENT OF 40 YEARS;

For Count 6: Rape, a Crime A
Statute, a TERM OF IMPRISO?

For Count 7: Sexual slavery, a

painst Humanity, punishable under Article 2(g) of the
NMENT OF 45 YEARS;

Crime Against Humanity, punishahle under Article

Case No. 5C

2(g) of the Srature, a TERM OF IMPRISONMENT OF 45 YEARS;

For Count 8: Other inhumane acrs, a Crime Against Humanity, punishable under

Arricle 2(8) of the Stature, a TERM OF IMPRISONMENT OF 40 YFARS;

For Count9: Outrages upon plersonal dignity, a Violation of Ardcle 3 Common to
the Geneva Conventions and of

of the Srarute, a TERM OF IMB

F Additional Protocol 11, punishable under Arricle 3(e)
RISONMENT OF 35 YEARS;

§ Apnl 2008
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For Count 10: Vialence to life, health and physical or menral well-being of persons, in
particular mutilation, a Violation of Article 3 Common to the Geneva Convenrions
and of Additiona! Prorocol I, pynishable under Article 3(a} of the Starure, a TERM
OF IMPRISONMENT OF 50 YEARS;

For Count 11; Other inhumane pcts, a Crime Against Humanity, punishable under

Article 2{i} of the Statute, a TERM OF IMPRISONMENT OF 40 YEARS;

For Count 12: Conscripting or enlisting children under the age of {5 years into armed
forces or groups, or using them fo participare actively in hostilities, an Other Serious
Violarion of International Humanitarian Law, punishable under Article 4(c) of the

Statute, a TERM OF IMPRISONMENT OF 50 YEARS;

For Count 13: Enslavement, a Clime Against Humanity, punishable under Article 2(c)

of the Stature, a TERM OF IMPRISONMENT OF 50 YEARS;

For Count 14: Pillage, a Violatiop of Article 3 Common to the Geneva Conventions
and of Additional Protocol I, punishable under Article 3(f) of the Sratute, a TERM OF
IMPRISONMENT OF 20 YEARS;

For Count 15: Inrentionally dirgcting attacks against personnel involved in a
humanimrian assistance or peacekeeping mission in accordance wirth the Charrer of the
Unired Nations, an Other Serjous Violation of Intermational Humanitarian Law,
punishable under Arcicle 4(b} of |the Stature, a TERM OF IMPRISONMENT OF 51
YEARS;

For Count 17: Violence to life, Health and physical or mental well-being of persons, in
parricular murder, a Violation of [Article 3 Common ro the Geneva Conventions and of
Addirional Prorocol 11, punishable under Arricle 3(a) of the Sratute, a TERM OF
IMPRISONMENT OF 45 YEARS;

ORDERS that these sentences shall run and be served concurrently.

Case No. SCSL-L04-15-T 04 8 April 2008
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For Count 1: Acts of Tertorism

Convenrions and of Addidonal

T

17554

SENTENCES Morris Kallon to the following:

a Violaton of Article 3 Common to the Geneva

Protocol II. punishable under Article 3(d) of che

Statute, a TERM OF IMPRISONMENT OF 39 YEARS;

For Count 2. Collective Punish

ments, a Violation of Article 3 Common ta the

Geneva Conventions and of Additional Protocol 11, punishable under Article 3(b) of

the Sratute, a TERM OF IMPRIY

For Count 3: Extermination, a

2(b) of the Starure, a TERM OF I

For Count 4: Maurder, a Crime
the Starure, a TERM OF IMPRIS

For Count 5: Violence to life, h
particular murder, a Violation of

Additional Protocol 11, punishal

IMPRISONMENT OF 35 YEAR

For Count 6: Rape, a Crime Ag
Statute, a TERM QF IMPRISON

For Count 7: Sexual slavery, a

ONMENT OF 35 YEARS;

Crime Against Humanity, punishable under Article

MPRISONMENT OF 28 YEARS;

Against Humanity, punishable under Artiele 2(a) of
ONMENT OF 35 YEARS;

ealth and physical ot mental well-heing of persons, in
Article 3 Common to the Geneva Conventions and of
ble under Arricle 3{(a) of the Swture, a TERM OF
S;

ainst Humanity, punishable under Arricle 2{g) of the
IMENT OF 35 YEARS;

Crime Against Humanity, punishahle under Article

2(g) of the Starure, a TERM OF IP\/[PRISONMENT OF 30 YEARS;

For Count 8: Other inhumane
Article 2(i} of the Statute, a TER)

For Count 9: Qutrages upon p

the Geneva Convenrtions and of|

of the Stature, a TERM OF IMP

acts, a Crime Against Humanity, punishable under

W OF IMPRISONMENT OF 30 YEARS;

ersonal dignity, a2 Violation of Article 3 Common to

Additional Prorocol Il, punishable under Article 3{e)

RISONMENT OF 28 YEARS;

For Count 10: Violence ro life, health and physical or mentl well-being of persons, in

particular mutilarion, a Violation of Article 3 Common to the Geneva Convearions

8 April 2008
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and of Additional Protocol I, p

OF IMPRISONMENT OF 35 Y]

For Count 11: Orher inhumane

Article 2(i) of the Stature, a TERM

For Count 12: Conscripring or ey

forces or groups, or using rthem

Violation of Inrernarional Hum:;

Stature, a TERM OF IMPRISON

For Count 13: Enslavement, a C

TISS6

Unishable under Article 3(a) of the Statuce, a TERM
FARS;

acrs, a Crime Against Huinanity, punishable vnder

{ OF IMPRISONMENT OF 30 YEARS;

tlisting children under the age of 15 years into armed
o participare actively in hosrilities, an Other Serious
anitarian Law, punishable under Article 4(c) of the

[MENT OF 35 YEARS;

ime Against Humanicy, punishable under Article 2{c)

of the Srature, a TERM OF IMPRISONMENT OF 35 YEARS;

For Count 14: Pillage, a Violatio

and of Additional Protocol 11, pu

n of Article 3 Common o the Geneva Convenrions

nishable under Arricle 3{f) of the Stature, a TERM OF

IMPRISONMENT OF 15 YEARS;

For Counr i5: Intenrionally dir
humanitrian assisfance ot peace
Unpired Narions, an Ocher Ser
punishable under Article 4{l} of]

YEARS;

For Count 17: Violence to life, K
parcicular murder, a Violartion of]
Addirional Protoeol II, punisha
IMPRISCNMENT OF 35 YEAL

ORDERS rhat these sentences sh

ecting attacks against personnel involved in a

keeping mission in accordance wirh the Charrer ot che
ous Violation of Internarional Hutnanitarian Law,

the Stature, a TERM OF IMPRISONMENT OF 40

tealth and physical or mentl well-being of persons, in
Atrticle 3 Common to the Geneva Conventions and of

ble under Arricle 3{a) of rthe Statute, a TERM QF

RS,

1all run and be served concurrently.

SENTENCES Augusrine Gbao, Justice Pierre Boutet dissenting, ro the following:

For Count 1: Acts of Terrorisin, a Viclation of Article 3 Common 1o the Geneva

Conventious and of Addidondl Protocol I, punishable under Arccle 3{d) of rthe

Swtute, a TERM OF IMPRISONMENT OF 25 YEARS;

96

+

8 April 2008
«

Case No. SERL-04-15.T

L




Case Na. SC

For Count 2: Collective Punish

Geneva Conventions and of Ad

the Scarute, a TERM OF IMPRIY

For Count 3: Exrermination, a

2(b) of the Sratute, a TERM OF 1

For Count 4. Murder, a Crime

the Sramte, a TERM OF IMPRIA

For Count 5: Violence to lite, I

particular murder, a Violation of

Additional Prorocol 1, punisha

IMPRISONMENT OF 15 YEAR

$355

ments, a Violacion of Article 3 Common to the
ditional Protocol II, punishable under Article 3(b) of

ONMENT OF 20 YEARS;

Crime Against Humanity, punishable under Arricle

MPRISONMENT OF 15 YEARS;

Against Humanity, punishable under Article 2(a) of
{ONMENT OF 15 YEARS;

ealth and physical or mental well-being of persons, in

rticle 3 Comumeon to the Geneva Convenrions and of

r]e under Arricle 3(a) of rbe Srarute, 2 TERM OF
LS;

For Count 6: Rape, a Crime Against Humanity, punishable under Article 2{g) of the
Statute, a TERM OF IMPRISONMENT OF 15 YEARS;

Sexual slavery, a

For Couat 7:
2(g) of the Stature, a TERM OF |

For Count 8: Other inhumane

Axrticle 2(i) of the Statute, a TER?

For Count 9: Quitrapes upon p

the Geneva Conventions aud of

Crime Against Humanity, punishable under Arricle

MPRISONMENT OF 15 YEARS;

acts, a Crime Against Humanity, punishable under

M OF IMPRISONMENT OF 10 YEARS;

ersonal dignity, a Viclation of Article 3 Commeon to

Additional Protocol 1, punishable under Arricle 3(e)

of the Sratute, a TERM OF l'MIJRISONMENT QOF 10 YEARS;

For Count 10: Violence to life,

particular mutilation, a Violatid

and of Additional Protocol 1L, ¢
OF IMPRISONMENT OF 20 Y

For Count 11: Other inhumang

Arucle 2(i) of the Statute, a TER

health and physical or menral well-heing of persons, in
n of Article 3 Common to the Geneva Conventions
runishable under Article 3{a) of the Sratute, a TERM
'EARS;

acts, a Crime Against Humanity, punishable under

M OF IMPRISONMENT OF 11 YEARS;

97 8 April 2008
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Eor Count 13: Enslavement, a Crime Against Humanity, punishable under Article 2(c)

of the Statute, a TERM OF IMPRISONMENT OF 25 YEARS,;

For Count 14: Pillage, a Violation of Ardele 3 Common to the Geneva Conventions
and of Additional Protocol 1], purrishable under Article 3(f} of the Statute, a TERM OF

IMPRISONMENT OF 6 YEARS;

For Count 15: Intenrtionally dir¢cting attacks against personnel involved in a

humanimrian assistance or peacekecping mission in accordance with the Charter of the

Unired Nations, an Orher Serious Violadon of International Huinanitarian Law,

punishable under Article 4(b) of
YEARS;

ORDERS that these sentences sh

the Statute, a TERM OF IMPRISONMENT OF 25

bll run and be served concurrently.

ORDERS thar, pursuant ro Rule 101{ID) of the Rules, credit shall be given ro each of the

convicted persons for any period during 3

FURTHER ORDERS that, pursuant to
should remain in the custody of the Speq

their transfer to the designated place of i

which they were demined in cusrody pending trial;

Rule 103 of the Rules, each of the convicted persons
ial Court pending rhe finalisation of arrangements for

mprisonment where they shall serve sentence;

o8 8 April 2008
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Hon. Justice Pierre G. Bouter appends a|Separate and Dissenting Opinion, in relation to the

punishment imposed for Augustine Gbad].

Hon. Jusrice Benjamin Muranga [toe appends a Separare Concutring and Partially Dissenting

Opinion.

Delivered on 8 Apri! 2009 in Freerown, Sierra Leone.

@ﬁ/—f

Hon. ]usnce Pie - Boutet Hon. Justice Bankdle Thompson

Prasldmg Judge
Trijal Chamber 1

Case No. SCSL04-15-T 99 8 April 2008
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SEPARATE AND DISSENTING OPINION OF JUSTICE PIERRE G. BOUTET

1. [ regret that [ am not able o support the sentence the Chamber has imposed upon the

Accused Augusrine Gbao.

2. In rthe Judgement rendered on 25 [Febtuary 2009, I dissented on the conviction of Ghao in

relation to Counts 1 to 11 and Count 14. As mentioned in my dissenting opinion 1 would have
tound Gbao only individually responsible under Article 6(1) of the Statute far the planning of
enslavement in Kailahun District, as charged under Count 13 of the Indictment, and for aiding and

abetting the attacks against peacekeepers, ag charged under Count 15 of the [ndictment.’

3. [ respectfully dissent from the s¢ntence imposed by my learned colleagues for Gbao's
convictions on these two counts in the Senrencing Judgement. In my opinion, my learned colleagues

have overstated the culpable criminal condilet of Auguscine Gbao.

4. Having carefully considered the gravity of the crimes for which I found Gbao to be criminally
responsible, as well as his form and degree pf parricipation in rhese crimes, his responsibility and his
individual circumsrances, | consider that a|sentence of 15 vears imprisonment for Count 13 of the
Indictrment, and 15 years imprisonment| for Count 15 of the Indictment, sentences to run

concurrently, would be appropriate.

Done at Freetown, Sierra Leone, this 8* day of |Apri} 2009

Hor@ 'c‘el.Pi;;re i; Bo‘)rt t
O i P

! Judgemenr, Dissenting Opinion of Justice Pierre G. Boutet, para. 23.

l
Case No. SCSL04-15.T 8 April 2009




A SEPARATE CONCURRING A

OF HON. JUSTICE }

i

would like to say, on a preliminary note,

In submiring this Opinion to th

£35¢/

ND PARTIALLY DISSENTING OPINION

SENJAMIN MUTANGA ITOE.

e records for purposes of this Sentencing Judgment, |

that I am in agreement with our Sentencing Judgment

tor the most part and would only add to seme of its contents. I will also differ in some as well.

L. THE G

2.

VITY OF THE CRIME

It is pertinenc for me to also mention thar, [ am in agreemenr with the applicable law

and generally, with the principles relating| to sentencing in Internazional Criminal Tribunals, as

we have recapitulated them in this Judgement.

3.
procedural rules applicable in Internatio

emanation of the principles and usages i

[ would furcher like to observe that even though the principles of liability and

hal and Criminal Tribunals are, for the most part, an

n the main municipal legal systems in the world, and

particularly the common law inspired jurisdictions where there is a staturory stratificaton of

offences as far as their penalcies and gravit

set up International Criminal Tribunals a1

4, The reason 1 would imagine is th
level with different designations either as

or crimes against International Humanitag

y are concerned, those that are defined in Statures that

€ naot so categorized.

\at they are generally classified globally and at the same
genocide crimes, war crimes, crimes against humaniry,

ian Law. In view of their gravity and seriousness which

is motvared hy the intent and resolve of| the International Community to combat impunity by
seeking ro punish exemplarily, violations against' these categories of offences which carry the

same sentences of either life imprisonment elsewhere or as it is the case with Qur Court, ‘an

imprisonment for a specified number of ypars’” which of conrse excludes the life penalry.

o3
=

5. Authors of the Sratutes of International Criminal

It therefore mieans thac for th
Tribunals, all the offences defined in thoge Stmrrory Inscruments are placed ar the same level in
terms of importance and gravity with thed discretion and latirude available to the Judges only in
the sentencing phase of the proceedings. |At this stge, certain crireria, particularly chose relating
to either the gravity of the offence and the aggravaring or mitigating or other jurisprudentially

elaborated criteria in order to make u}L for what has not, on rhis subject heen extensively

" [nn the ICTY, ICTR or the 1ICC.
* Article 19 of the Statute of the Special Courr for Sierra

/
o

| CONE




provided for in the Sranutes, can be invoked eithet to aggravate or to mitigate the sentence to be

mered out by the Tribunal eicher in an agg
Z.

6.

The Chamber has been caurious

Counting” which could, if contravened, pr

7.

If, as [ admit, the sentence ro be i

avated or in a mitigated form.

THE GRAVITY OF THE OFFENCE

to reiterate its adherence to the Rule against “Double

gjudice, or violate the rights of the Accused.

1flicted on the Accused Persons should be determined

by the gravity of the offence amongst others, for which they have been convicred, the question to

he answered is, what crireria determine the

it the constiturive elements, the mode of cd

3.

8.

offence is properly distinguished by a categ

namely: Felonies, Misdemeanors, Simple

CATEGO]

In principle and in Common La

“gravity” of the offence. Ir is rhe sentence attached ro

mmission ot one or more of the criteria.

RISATION OF OFFENCES

w driven judiciaries, the pravity or seriousness of the
orization of offences, generally into 4 broad categories

Offences and lasty, Contravenrions, in that order of

their importance, and | would say, in that prder of cheir gravity.

9.

What is also prevalent in these sy

stems is that even within the confines of the categories,

in any system the gravity of felonious is measured by the penalty that is, of life imprisorunent as

is the case with some Internatonal Crimi

with the death penalty which is quite ag

gravity that are characrerised by sentences

and whose mipimum and maximum ar tiny

10.

senrences attached to them creating the m

11.

International Criminal Tribunals, by the

possible rerm of imprisonment to be met

gravity.
12. Notwithstanding rhis Starutory
these offences however, an examinarion o

and che offences provided for and defineq

do not, ir reality, carry the same staty

} S the Penal Code of Cameroon.

nal Tribunals, and in some cases within those systems,
vart and differenr from some other felonies of lesser
which are statutorily fixed within a discretionary range

1es vary.

In Sierra Leone, offences are classified as Treasons, Felonies and misdemeanors,” the

1in distinction as to their gravity.

As [ have already mentioned, all offences such as those that feature in the Srarutes of

[r very nature, enjoy the same status in rerms of the

ed out upon a conviction, a fortiori, in rerms of their

equality in status and in gravity thar is actribured
f Arricles 2, 3 and 4 of the Statute of the Special Courr
1 therein, makes ir evident thar some of these offences

s nor do they highlight the same characteristics of

RISEL
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seriousness in terms of graviry particularly when one looks at of high profile offences such as

murder, extermination, abduction, killing s

sexual slavery or other sexually related offe

Stature; or those provided for in Articles 3

well being in particular, murder as well as ¢

ind mistreatment of U.N, Peacekeepers, Torture, rape,
nces or inhumane acts provided for in Article 2 of the
such as violence to life, health and physical or mental

ruel treatment such as torture, mudlation or any form

of corporal punishmenr, acts of terrorism| to menrion just these, as compared to other with a

relatively low profile like pillage, Persecud

and threats to commirt any of the foregoing

13 [n fact the provision in Article 1§
graviry of the offence is in itself a recogniti
do nort enjoy the same status in terms of

sentences ro derermined this element N

circumstances surrounding its commission]

14. It is in the context of these categ
guide irself in making a determinarion on
depending, how and where it was perpetr

o derermining the sentence to be handed

4, THE “BASIC” AND “A

15. In consideting whar I terrn the” |
to observe and to state that the role of Ig
and spelt out conduct which is consider

peace, cohesion, and buman and proprieg

penalties in various forms and scales of im

W\GGRAVATE

on on polirical, rarional, ethnic or religious grounds

acls,

8 (2) of the Stacure that the sentence should reflect the
bn of the facr that all the offences defined in o Statute
rravity, and thar it is lefr to the Judges for purposes of

aving regard to the nature of the offence and the

otisations thar an Inrernarional Tribunal can properly

the issue of whar the gravity of the offence is or not,

nted, and its consequences on the victims, with a view

down to the Convict.

” FORMS OF OFFENCES

asic” and “aggravared” forms of offences, it is pertinent
gislator of Penal instruments and Sratures is to define
cd to be dangerous and disruptive of social harmony,
ary rights with a view 1o prosctibing them by envisaging

prisonment or fines or both, for the offenders.

are categotized on the scale of their graviry, all of them

16.

In this process, crimes generally

sharing the commeon characteristic of prescribing a sanction.

17.

or other Instruments regulating crimilnal conduct which defines criminal offences rheir

In any opinion, whar is legislated upon in Criminal Codes, in Penal Codes, in Staruces

ingredients and their penakies is the “t

therein. Iris in this form chat the catego

In Inrernational Criminal Tribu

18.

Sierra Leone, all the crimes thac are stiy

vasic farm” of the offences provided for and defined

ry and gravity of the offence is determined.

nals for insrance, and parcicularly the Special Court for

wulated in the Stature ate spelt our but nor defined in

rerms of specifying their constitutive elements or ingredients in their basic form. However, the
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penalty of ‘imprisonment for a specified anber of years’ as provided for in the Article 19(1) of
the Statute is already indicative of the high profiled nature and gravity of those offences should

any Accused such as the 3 before us, be fotnd guiley of them’.

19. Even though Acticle 19 (2) provides that in imposing the senrences, the Trial Chamber
should ke in to account, such factord as the gravity of the offences and the individual
circumstances of the convicted person, I dm by the opinion rhat a finding of guilt for any of the
offences defined in the Stature and for whjch rhe Accensed has been indicted, is already indicative
of the fact that he has been found guilty,| not just for an ordinary offence, but, indeed for one
which is viewed with extreme gravity becayse it atrracts an incarcerarion for a considerable aud an

unspecified number of years.

20. What is true however, is that the legislaror of penal Sratute, like those of the Special
Courr for Sierra Leone, gives to the Trjal Chamber, some wriggling room ro derermnine rhe
sentence to be imposed, due considerarion being given, as is stated in the Stature ro the gravity of
the offence and the individual circumstances of the convicted person and [ would add, the
constitutive elements of the offence whaose ingredients are defined by the Chamber in i
judgment on the subject of the “Law on the Crimes Charged” and as has been held by other ad
hoc Internadonal Tribunals whose pracrices, Arricle 19(2) of the Statute recommends that we

i .
have recourse to ‘where appropriare’.

21 In its delineation of the gengral requirements and the ingredients of the offence
charged in order to base and define the| crimes enumerated in the Statute, the Chambher has,
highlighted all the factors that enable it tb derermine the liability or not, of the Accused. Some
of these elemenrs, I wonld observe, are clearly very indicative of the gravity of the offences

charged and for which the Accused Persons have been found guilty.

22. In these circumstances, and as|we have opined following the Blaskic precedent, if a
parricular circumstance is an elemenr of the underlying offence, ir cannot and in fact should not

be raken info account as an aggravaring factor.*

23. It is therefore my considered opinion, as we have already indicared in the Judgmenr,
thar the gravity of rhe offence, in our analysis of whar may be considered as a consriturive element
of the offenee cannot, under the risk of violating rthe principle of ‘Double Counting' or indeed,
the Rule against ‘Double Jeopardy', alse be considered under the rubric of the gravity of the

offence as provided for under the provisipns of Article 19 (2) of the Starute.

# See Blaskic Appeal Judgewment, para. 693.
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5. AGGRAVATING THE SENTENCE ON THE BASIS OF FACTS OF AN

OFFENCE NOT CHARGED

CRIMES OF PILLAGE AND ACTS OF BURNING AS TERRORISM (COUNT I TQ 2 AND
COUNT 14)

24. In our sentencing judgment, the following decision has been made and adopted by a

chamber majority decision which reads as {ollows and I quote,

The Chamber has found rhar the crime of pillage predominately relares to the looting of civilian property
in Bo and Kono Diseices. The Chamber nores chat the looting of ptoperty was often accompanied by the
serting of many houses and buildings on fire in a chaotic war envitonment with inrent to insril fear and

[erTOL.

29. The Chamber did find chat the destrucrion of property was committed on a large scale
and in an indiscriminate manner, and 4lso as a means to terrorize the civilian population.’
Having carefully considered the instances jof crimes of pillage as we have found in the Judgment
{count 14 of the Indictment) the Chambgr concluded that the inherent graviry of the criminal
acts in question is high. Having in additipn carelully considered the instances of burning where
we have found that they constitute acts of| terrorism, we consider that the inherenr gravity of the
criminal acts in question is high. Hon| Justice Benjamin I[roe dissents® from the Chamber

conclusion in the regard.

26. I respectfully dissent from rhis opinion and findings of my Distinguished Colleagues on

the nexus which they have creared betweey crimes of Pillage and Acts of Burning as Terrorism.’

21 In this regard, I would like o pbserve thar pillage is a War Crime provided for, in
Article 3 of the Starute. We, as a Chambgr, have determined and defined the ingredients of the

offence of pillage as z war crime.® They in¢lude:
i} The accused unlawfully appropridted the property;
i) The appropriarion was without the consent of the owner; and
iii) The Accused intended ro unlawflly appropriate the property.

8. The Prosecution in the exercise ¢f their prosecutorial prerogarive which, in my opinion,
is very extensive and elasric, has the latimude to prefer charges in the same indictmenr alleging

both the crimes of pillage under Atricle 3 of the Starure and of burning under Article 5 of the

¥ Sentencing Judgement, paras 172 and 173.
¢ Sentencing Judgement, para. 178.
7 Sentencing Judgemenr, para. 172,
¥ Sentencing Judgement, para. 207,
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said statute. The prosecution did not. It gnly opted to indict the Accused persons for pillage as a
war crime and decided, in the exercise of this discretion naot to indict the convicts for the crimes

of burning undet Siecra Leonean Law as envisaged in Article 5 of the Statuce.

29. I would like to add here, our Chamber finding that some of the offences charged in the
in the indicrment overlapped in terms of the commonality of their constiturive elements as well
as of the evidence adduced to prove them. It is my considered opirion that if the prosecution,
intended that the offence of pillage should overlap with that of the crimes of buming, they
should aiso have included the offence of burning as a count in the indictment as this would have
made the present Chamber Majority Decigion 1o have a semblance of any credibility ac all appeac
credible ar all ar this stage and parriculafly so because as the Appeals Chamber, has held, the

definirion of he offence of pillage does not include burning.

THE USE OF THE OFFENCES OF ACTS OF TERRORISM OR OF COLLECTIVE
PUNISHMENTS TO ENHANCE THE GRAVITY OF THE CRIMES OF MURDER, RAPE, AND
OF OTHER OFFENCES FOR WHICH THE ACCUSED HAVE BEEN CHARGED OR
CONVICTED.

30. The second arm of my Dissent s grounded on the other decision which contextually

says the following in a number of paragraphs;” and [ quote:

Where murder or rape has been found o amount ro an act of terrorism or collecrive
punishmentr, for purposes of sentencing we will consider such acrs of rerrorism or collecrive

punishment as facrors which increage the graviey of the underlying oifence'®

3L The firsc comment I would like to make here to support the Dissenring position [ have
taken is that the indictment on which the| Accused Persons have been found guilty comprised 18
counts. It is my view that in law, each of those counts, provided they were not charged in the
alternative with another, stands or falls on its own and on the evidence thar the prosecution has

adduced ro prove it.

LYA If the prosecurion succeeds in establishing the guilt of the Accused on all or some of the
Counts, it appear to me, legally anomalous, in the sentencing process, ro decide or to direcr that
the graviry of one offence should aggrasate or enhance the gravity of the other which stands
independently on its own, and this, nottithstanding, as one will expect in a multidimensional

indictmenr, that all the offences charged|do not have the same starus in terms of their gravicy,

¥ Sentencing Judgemene, paras 136, 158, 171, 178, 213, 238, 241 and 265.
I Sentencing Judgement, para. 107.




and that the same evidence may overlap

Counts.

33.

very fundamental legal right of an Accused

"to be informed and promptly in derail, of

or may be adduced to prove more than one of the

I would like in this regard to invgke here, the affinity of this situation to a statutory and

person, under Article 17(4) (a) of the Srtature, for him

the narure and cause of the charge against him or her.’

This right and principle is founded on the rules of fundamental fairness so as to avoid surprises

before and during the trial and [ would say

34.

the Clhiamber Majority Judgment has decid

In my opinion, it is and should k

, during both the Judgment and Senrencing as well.

ve the legal position as well, and I so opine, that what

led on the process of now making a determinarion on

the sentences to be handed down to the Agcused Persons, should have been explained and served

or notified to them at the rime that they
exchange of trial briefs or even in the cour

their defence straregies accordingly and we

35.
2004.

This was not done during the op

In was nor the case Ci[l’let even

Persons have never been informed that if]

that the evidence adduced to establish rha
of terrorism or of collective punishmes
increased, meaning of course, that the sen

they ordinarily would have been, or shoulg

36. Consequentially and inferendially
technically and legally convicting and sen
more serious offence for which they hay

arbitrary and imaginary sentence which is

lege, and at the same time, the nullum crime

37 Since the Chamher Majority Jy
compromises the legal rights of the Accu
into grips for the first time and are confro

prejudicial ro their judicial interests, [ am

jndgment in rhis regard, with an unfavour

were being served with the Indicrment or during the
se of the crial, sa as to enable them to plan and pattern

lin advance.

ening of these RUF proceedings on the 4* day of July
as the trial proceeded all along because the Accused
they were canvicred of acts of rape and ir turned our
I offence contained elements or ingredients of offences
nrs, rhe gravity of that offence of the rape will be

rence for those offences will be higher and severer than

| be.

, therefore, what I read in this is thar this Chamber is
srencing the Accused Persons for an unknown and a
e neither been indicted nor mied, and imposing an
not fixed by law, thereby violating the nolle poena sine

n sine lege principles.

sdgment, in tny opinion, seriously undermines and
ced Persons ar this sentencing stage where they come
nted with a novel decision which I respectfully consider
constrained to accompany the said Chamber Majority

able expression of dissent and disapproval.

T156 7



6. OTHER ACTS THAT ENHANCE THE GRAVITY OF THE OFFENCE

38. What I say here is that there is

no doubt thac besides what is proven in terms of the

required elements of each of these offences which I have characterised as constitutive, elements

of considerable gravity in their “basic form

", there are some other acts which the Accused person

commiitted in addition to, and beyond thgse envisaged in the basic form as defined in the “Law

Applicable on the Crimes Charged”. In such a case, it cannot be contested rhat these acts which

are committed in addirion to and beyo;

wd those required to esmblish the basic consriturive

elements of the ‘basic offence’, pive the offence another grave indeed, a graver dimension.

39, For instance, there is no offence

an ingredient to be proven in establishing

known as gang rape. In chis context, gang rape is not

the constitutive elements of the basic offence of rape as

defined by the Chamber. In a case therefore against the Accused person for rape, it is nor

necessary for the Prosecntion to prove the

fact of a commission of the offence of rape by a gang-

raping team to esrablish the ordinary eleTuenrs of che 'basic offence’ of rape as defined by che

Chamber in the judgment.”

4Q. However, if the Prosecution in e
done in some instances in this case, ev
considered more as an aggravaring facto

constitute an addirional elemenrt which ce

stablishing the basic form of rape, also elicits, as it has
idence of gang raping, this should, in my view, be
t even rthough [ concede that it could also logically

rtainly enbhances rhe basic offence and thereby impacrs

on the process of derermining the pravity of rhe offence as required by Article 19 (2) of the

Statute of the Special Courr.

4]. As 2 Chamber we should srand

cautioned in such situations and avoid to facror the

gravity of the offence element into the aggravating circumstances equacion. Intleed, even though

at this stage of the proceedings, the term

“pravity” and “aggravating” tend ro muddy the warers

for the Judges in their quest to know which one ro know which one they can opr for in these

circumstances, ir should be conceded thay

they are complementary ro each other. Indeed as was

held in rhe case of the Prosecuror vs. Momcilo Krajisnick,'* “the Trial Chamber should strive ro

distinguish berween the gravity of crimina
the determination on which of them sha
should have been avoided in our analysis
the aggravaring circumstances of the offe

this because the raison d’etre of the rule agd

| conduct and the aggravating circumsrances in making
wuld apply and to which situation. This, to my mind
on the gravity of the offences on the one hand and on
ces as we appear to have done in this Decision. [ say

inst ‘double counting’ is o shield the convicted person

<g5¢6

4

" Sentencing Judgemnent, para. 145.
2 Case No IT-00-39-A Appeals Chamber Judgment of 17%| Marck 2009.
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from incurring a severer sentence than is oFrdinarily necessary and further, to rescue him from the

hazards of the double jeopardy rule for the

7. GRAVITY OF THE

42.

accounr, the gravity of the offence in det

Even though the Statute, in its

have already srated, that all rthe offence:

offences of extreme gravity particularly giy

and set our by the Chamber in the ‘Law ag

43, For instance the offence of murd
of the Statuze, The general requirements
office, are thar there must be an arrack an
against any civilian population. The tern
scale nature of the atrack and the numbey
opinion, denotes rhe graviry of such an of

proven, were systemaric in rerms of th

improbability of their random occurrence

44.
“Gravity of Offences” in relation to Sex

Enslavement, (Counts 1 and 13), Pillage

Child Seldiers {Counts 12) Crimes againg

45. The comments [ have made on
have formulated on murder as a crime ag
say this however, with a cavear. In cey
offences such as Murder, Sexual Offen

Personnel to menrion just a few.

46.
manner that one cannot and with &

transcend the basic and ordinary ingredis

47.

significant in demonstrating this phen

[ will mention here, only somg

1* Sentencing Judgemenr, para. 76.
" Senrencing Judgement, para. 78.

/
L

The trend of our analysis is che s

Ir must be recognized rhar SOHI

same offence and in relarion to the same conviction.
OFFENCES IN THEIR BASIC FORM

Article 19 (2), mandates the Chamber to cake in to
brmining a sentence, it is my considered opinion, as |
s provided for therein, in cheir very basic form, are
ren their consnitutive elements and as they are defined

plicable to rhe crimes charged”.

er as a crime against humanity is stipulated in Acticle 2
which reveal the gravity and indeed seriausness of the
d thar it musrc be widespread or systemaric and direcred
» widespread, this Chamber has held, refers to the large

of victims.'* This obviously, and withour more, in my

fence, particularly where such arracks, as we have found

e organized nature of the acts of violence and the

14

same for the orher offences on this same chapter on the
ual Crimes, Physical Violence, (counts 1-2 and 10-11),
and Burning crimes (Counts 1-2 and Count 14}, Use of

t UNAMSIL Personnel {Counts 15 and 18).

the issue of the gravity of war crimes, and the caution 1
rainst humnanity, hold good for these offences as well. 1
tain findings, the Accused persons are guilty of some

ces, Physical Violence and Crimes against UNAMSIL

of these offence have been perpetrared in a gruesome

ceprional acts of inhumanicy and methodology that

trats, thar are consticutive of the offence in irs basic form.

of the numerous gruesome incidents which I consider

ymenon of extreme brurality and inhumanity that has

£3569
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contributed to enhancing and raising the profile, in terms of their gravity and of the basic
offences for which the Accused have been|found guilty in the conrext of liability under che Joint

Criminal Enterprise.
8. THE “AGGRAVATED FORM” OF OFFENCES

48, [n the definiton of an offence in the creating Smrute, it can alse take an aggravated
dimension in its “basic form” and detinition. For instance, ordinary theft in the crearing Scatute
which bas a lesser gravity and of course a|maximum penalty of 10 years cannot be compared ro

the offerice in its basic form of aggravared theft which is punishable with the death penalry,’

49. In its ordinary basic form, an offence such as rape can assume aggravating proportions

even if chis were nor envisioned by its definition in the crearing Sratute. In this regard, and as {
have already opined, the Prosecurion does not need to prove the aggravating gang-raping element
to estblish the offence of Rape as a Cri{me against Humanity. The Prosecution can however,
adduce evidence of gang-raping in otder to establish the ordinary and basic offence of Rape as
defined in the Stature. Where this is dong it is my view that it enhances the gravity of the offence
of rape and to my mind and considered ppinion, only {or purposes of a finding of aggravating

citcumstances with a view to securing a higher sentence.
9. GRAVITY OF OFFENCES COMMITTED BY STAFF ALHA]JI

50. In this regard, [ observe thar in pur analysis of the gravity of the offences for which we
have convicted the accused persons under the rubric of joint criminal enterprise, the Chamber
has highlighred some of the most despicable and heinous acts of physical and sexual violence and
brumlity which, as we have found wer¢ committed, in this case, within the context of the

enterprise, by Staff Alhaji who personally presided over those horrendous acts.

51. These offences include gangrapes which he organized in Penduma and particularly,
those perpetrated on the wife of TF1-217 which were supervised by the said Staff Alhaji in the
presence of her husband and their children, In fact, Staff Alhaji who sat on rhe stump of a tree,
designared eighr of his fighters and ordered them ro gangrape TF1-217's wife in rhe larcers
presence as well as in the presence of the children. Each of these fighters took his rurn and raped

this woman very brutally and openly and, jas TF1-217 testified:

Some of them, they bow her dowr|, some of rhem laid on her and rake the feer vp this is how

they raped my wife.'®

" For insmnce see sections 318 and 320 of the Penal Code of Camercon.
1 Judgemenr, para. 1193,
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52.

children were also watching the scene. As

[Thhey only told me cthat [ don’t kn
they shoured."’

53.

stabbed her to death’®

54.

The gravity, the gruesomeness,

jomt criminal enterprise delinquency is ¢
217 which, for the records and for purp
imposed on the Accused Petsons, whose

Alhaji, as a Chamber we have found,

whicl the convicts shared. I take the libe

Then he said, ‘untie him,’ then I w

He said, ‘give me the watch,” but |

Alter Tamba Joe has ended his

they raped his wife, he testified thar they taunted him:

ow how to do it, they knew how to do it, they were laughing,

turn in the gangrape episode on TF1-217's wife, he

the inhumanity and negative intensity of Staff Alhaji's
ypified hy this dialogue between Swmff Alhaji and TFi-
oses of detetmining the nature of the sentences to be
active Joint Criminal Enterprise agent and actor Staff
as, in implementing and executing the criminal plan

rty to reproduce this dialogue here under, in extenso:

ras unried. He said, ‘come here,’ then I went nearer ro him.

was nerving, and it was a Seiko-Five warch,’ bur couldn’r. 1

was nerving. Then he held on to l:ihe watch and cur off the strap. Then | was wounded. Look

at the mark. (Wirness displays} Ir
‘put your” — L.} “Yes. Then he said
warches chat you wear thar you go|
the world you never pura - you'll
pleaded with him, I said, ‘please’ b
him, T pur it on the ground, bur ag
from ic. Then he hir me with the

The mark is right on my forehead

& the mark thar I'm having on ruy wrist now. Then he said

, 'put your hand on the tloor.! He said, ‘it is because of these
abour bluffing ro those women. He said, “until the end of
never put wrist watch on this particular hand.” I said -and 1
it he didn’t adhere ro my plea. Then I pur rhe right hand o
he raised up the curlass to chop, then [ threw my hand away
cutlass on my fotehead. Look at the mark on my forehead.

Then blood statred aozing our. Righe there 1 knew thart if [

335FH

Men holding guns ordeted TF1-217 to watch and to count the men raping his wife. His

kad - thar if I was unwilling to do pnything he would kill me, Then I tock the feft hand, [ pur it

on the ground and it was ampurared. Then I said, “rkank you, God, because thar’s rhe way you

want me to be.' Theu he rold mychildren, he said, ‘follow yau farher’ because he is a man char

knows my children well. And my children used 1o call him uncle, aud his own children used o

“Then the childrep were following me while | was poing. When [ returned ro

call me uncle,
take the hand, the ampurared ond, then he wounded my back. He said, ‘it is this hand that we
wanr. ‘He said, ‘go to Tejan Kabbah for him to give you a hand heeause he has hroughr ten
containets load of arms. Now thar you say you don't wanr our military rule, then go 1o your

. 1%
civilian rule,

"’ Judgemenr, para. 1]94.
** Judgement, pata, 1195,
1 Transcript of 22 July 2004, TFL-217, pp. 22-24.
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55.

has concluded, it has reached what can be

10,

56.

SESAY’S

[ highlight here for the purpose o

In considering the responsibility of the Staff Alhaji in this episode, and as the Chamber

considered as the very and topmosc highest level.

PLEA IN MITIGATION.

f this Dissent, Sesay’s plea for mitigation in relarion to

his Facilitation of the Peace and Reconciliation Process.

In this regard, the Chamber made the following unanimous findings:

circumstances on the basis of a balance of probabiliries in

relarion ro Sesay’s real and meaningfil contribution ro the peace process in Sierra Leone

57.
The Defence have proved mirigating
following his appoincmuent as interin
58. The dissent is based on the Ch

decision of the Chamber and srates as folld

However, the Chamber does not ace

of 1o punish rhe perpetrarors of che

[nternarional Communicy's own atte

59.

whether this micigating circumsrance whig

prohabilicies, entitles Mr. Sesay o rake t

teducing the senrences which we have imp

Since | consider this silence t

60.

Chamber Majority ro make a pronounce

leader of the RUF.

amber Majority decision that follows rhe unanimous

ws after the word ‘RUF’. Ir reads as follows:

ept Sesay's explanarion of his reasons for filing to prevenr

attacks against UNAMSIL personnel, a direct affronr ro the

mpts to facilitate peace in Sierra Leone.™

The Majority Judgmenr in rhis r¢gard very conspicuously fails to make any mention of

th the Chamber found was proved, on the balance of
e benefir of mitigating circumsrances with a view 10

bse on him.

which | made no contribution, on the parr of the

ment on this issue, as a rejection of Sesay’s plea for

mitigation which | find very deserving and well founded on this ground, I would like to dissent

from that decision rejecting or refusing tg
Chamber had unanimously found, that $

the ‘Facilitarion of the - Peace - and - Rey

61. I say this because at the time of
Accused persons have been convicted, any
Sankoh afrer the disappearance of Sam B

the RUF on che question of disarmament

62. I entirely believe the evidence of
officers of the RUF were against disarn

without making the release of Sankoh froi

** Sentencing Judgement para. 229.

grant mirigating circumstances in his favour after the
1 s 4 .
esay's defence have proved mirigating circumsrance on

ronciliation - Process’ ground in question.

[ the attack on UNAMSIL personnel for which the 3
1 during the leadership wansition to Sesay from Foday
ockarie in December 1991, there was no unanimity in

in relation to Sankoh's derenrion.

[ Sesay when he testified rhat some of the top ranking
ament just as they were against Sesay for disarming

m prison as a condition precedent. I believe that Sesay,

12




in such circumstances took a grave risk in rhe light of the discontent and unhappiness of some of

his colleagues at his ascension to the top position of leadership of the RUF after Foday Sankah

and after Bockatie abandoned the movement in December 1999,

63. In fact, [ believe the statement of H.E. Alpha Konare, the former President of Mali in

which he said.
In conrtrast, there were some of the dther Senior Commanders who did nor wane ta disarm
unless Sankoh was teleased from prifon.

64. [ also entirely attach credit to and believe the statement of the former SRSG Oluyemi

Adeniji who reinforces the testimonial pf Ex President Konare and also recognizes Sesay's

contribution in the following words:
As the peace process progressed to disarmament stage, Sesay showed that he was able ro make
promises and keep them. He was, updoubtedly ditecring a lot of his energies towards bringing
the RUF 1o disatmament in the face| of internal opposition®

65. [ can indeed attest 1o the fact that the Chamber unanimous Decision on this issue was

influenced by the testimonies of these two|dignitaries.

66. In the light of the fotegoing anadlysis, Sesay, in my opinion, mote than deserves ro be
accorded mirigaring circumstances on these score, for his positive involvement in the faciliation
of the peace and reconciliation process in Sietra Leone that was championed and patronised by

some Heads of Stare of the West African Region, including Ex President Alpha Konare of Mali.

67. There may well have been no pegce if Sesay did not embrace the peace process and take
the bold and risky initiacive to encouragg disarmament. If Sesay were nor on boatd the peace
process, peace would in any event, have certainly been achieved in Sierra Leone but, [ dare say, at

a renewed, continued, and bloody cost, which, we must admit, Sesay pre-empted and prevented.

68. In this regard, and to demonstrgte that Sesay took a risk to tacilitate che peace process
even when Sankoh was still in detenrion| I again entitely believe Sesay’s evidence when in his
testimony he told the Chamber of how he was rebuffed by Sankoh when he paid hin a visit at a

time he was hospitalized in the Choithramy Hospiral.

69. Accordingly, 1, for my part, and |in light of the foregoing, do clearly find and conclude
that Sesay is entirled to benefit from mitigating circumstances in this sentencing judgment fot his

positive of contriburion to the restoration|of peace in Sierra Leone,

11. KALLON'S PLEA IN MITIGATION

! Sentencing Judgement, para. 237.




70. Kallon, the 2nd accused, make

advanced, thar mirigating circumstances

which provides as follows:

The fact that an Accused person acred pursua

$ a plea, amongst other grounds and reasons he has

be accorded ro him under Acticle 6(4) of the Stanite

nit o an order of a government or of a superior shall not

relieve him or her of Criminal responsibiliry but may be considered in mitigarion or punishmenr if the

Special Court determines char justice so requi

71.

res.

The Chamber is accordingly empowered, if it so decides in the interests of justice, to

accord Kallon, the mitigaring circumstances he is soliciting.

72.
Command Structure of the RUF shows t

Personnel incident, was the Battle Group

On the Kallon submission and j

lea, [ observe that an analysis of the evidence and the
hat even though Kallon, at the time of the UNAMSIL

Commander, he was under the orders of Sesay who was

the Batrle Field Commander. In addidon|and on the other hand, he also received inserucrions at

times directly from Foday Sankoh. Indee

witnesses, Sankoh could communicate di

instructions to him directly without passir

73.
Foday Sankoh hims

of disarmament.

beginning to retract from the process.

74.

As | have mencioned in the Sesaj

What is in facr also established f

d, as we have learnt from the restitnony of the Defence
rectly with any commander at whatever level and issue

¢ through his superior in hierarchy, and vice versa.

v analysis, all the RUF Commanders were not in favour

elf who had eartlier consented to disarmament was

rom the records is the fact that Kallon was quite closed

and faithful ro Sesay. He was in fact orf his side during the RUF leadership race where Sesay

faced opposition from formidable front |

disarmament ro Sankoh's release from pri

In facr, from the communicatig

75.

ine aspirants like Mike Lamin, who conditioned RUF

-
F)

BOTL.

ns between Sankoh and Officers on rhe ground like

Kallon, it was clear, and | make that inference and conclusion from the surrounding

circumstances and comportment of th
instructions not to cooperate and longeg

severe penalries.

76. Such instructions, coming from
ermuric and who even execured close a

seriously.

2 Testimony of Sesay - Transcript of IT system do
 Sentencing Judgment, para. 259.

/

: Commanders on the grounds that he gave rhem

in the process and chac if they did, they would incuc

Sankch, their leader who was described as being very

ssociates like Mobained Tarawally”® had to be taken
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77,

From rhe build up of events frot

n mid April 2000, it was clear, and I agrin make chis

conclusion through an inference from the facts and situation on the ground, that the RUF no

longer wanted to conrinue with the disar]

in this regards from the hierarchy ro stop
as we have found, in the DDR Camp,
followed by the RUF attacks on UNAMS
opinion, of orders received from their sup

severe penalres, nor excluding that of k

lament process and rthat they had teceived instructions
the pracess. The violeat Gbao eruprion and intrusion
demanding the release of disarmed Child Soldiers,
L Staff in Makump, was as a resule, in my considered
eriors, which orders obliged to carry out under pain of

is execution which in the circumstances and having

T3S P

regard to the command discipline in thepe movement, was nor a strange phenomenon in the

RUF Organisation.

78.

[t is therefore, my finding, and in so doing, I dissent from the Majority Chamber
judgment rejecting it, char the plea for executing ‘Executive Orders’ put up by Kallon is very well
founded and rhat he is further, in addition o the benefit thar has been accorded to him for his
expression of remorse which the Chamber has endorsed and found as sincere and credible, also
entitled to rake the benefic of further mitigating circumsrances under Arricle 6(4) ot the Starute,

in the light of the arpumenr advanced in this regard.

79. ding®* thar Kallon has nor established on rthe balance of

probabilities, that his life was under actual chreat in the event thar he failed to obey these Orders

Very contrary to the Majority fin

from which [, very respectfully dissents, 1| on the contrary, and from the above analysis, do find

that he was acring under duress, and putsuant to superior orders and thar he faced a real and

indeed, a possible execution if he had not{executed those orders,

80. [ agree with our general approath in this judgmenr to highlight rthe gravity of some of

the offences for wbich the Accused hj

ve been convicred by alluding o the scale of their

commission and their impacr on the vigtims, particularly on cheir vulnerabilicy and cheir pain

and suffering for purposes of determining the sentence o be imposed. As 1 have already
mentioned however, extreme caurion muFt be exercised to avoid “double Counting” because the
graviry of these offences is, and relying on the jurisprudence of I[nrernarional Criminal Tribunal,
clearly defined in the ingredienrts of the| offence which we have found esrablished and proven

before artiving at a verdicr of guilty.

12. GBAO DEFENCE SUBMISSION IN MITIGATION

81. on of his sentence, Learned Lead Counsel for the Gbao

In their submissions in mitigati

Defence Team has made a passionate submission thar his client be accorded mitigacing

* Sentencing Judgment, paras 259.260.
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357

circumstances because and inter alia, Gbag has been convicted without having fired a single shot

ot having ordered that a single shot be fired.

82.
this stage of the proceedings seeking to

entered against his client.

83.

I take it rather, to inean rhat his

or ordering that a shot be fired, was veny

eligible for that reason, for taking the beng

34.

imposed on Gbao as against the orher 2

and received higher terms of imprisonmer

sends a clear message.

85.

pertectly well, that under the principles ¢

On this issue, the considerably n

I say this hecause Learned Leag

I do not want ro undersmand this| submission o mean that Learned Lead Counsel is, at

question the guilcy verdict which the Chamber has

tlient Gbao, not having, according ro him, fired a shot
deserving of a favourable consideration, and indeed,

fit of mitigating circuinsrances.

rintmal length ot the sentence which the Chamber has
Convicts who were also sentenced on the same counts

t as participants in the same Joint Criminal Enterprise,

] Counsel Cammegh after all knows and appreciates

I‘Et governs liabilicy under the Joint Criminal Enterprise

concept, you could, depending on the facks and circumstances, be found guilty of an offence and

convicted of it even without having fired

13.

E]
86. In the submissions of the Defen
Team, it has been argued to support th
decision, we admitred and validared the 4
indirect perpetrator, like was found in fay
be less than that of the direct perpetrs

Eaterprise liability.

87. Paradoxically, I srill have to usg
which were committed by Sraff Alhaji
control and command ar the time of the]

narrated in both the main and the sentey

situation to rthe precedenr of the CDF ca

33. I consider and am respectfully g

in this regard, and on this score, be accoy

e criminal short or ardered thar one be fired.

DIRECT AND INDIRECT PERPETRATORS IN A JOINT CRIMINAL
NTERPRISE.

ce Teams and in particulaz, those of the Gbao Defence

eir plea for mitigating circumsrances rthar in our CDF

regument thar the liability and penalty to be inflicted on
our of Accused Persons in the CDF case, should indeed

tors of the crimes charged under rthe Joint Criminal

here, the recurring example of the horrendous crimes

and rhe insurgent rebel fighters who were under his

commission, and which the Chamber has reflected and

hcing judgmens in the case and do relare the Sraft Alkaji

hE.

f the pinion that the same measure of mitigating should,

ded to the three Convicts in this case.
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14.

89.

GLOBALOR §

Qur Chamber Sentencing Judge

INGLE COUNT SENTENCING

ment does not go into this detail. However, in their

sentencing submissions, the Prosecution specifically requested the imposition of a global sentence

and recommended a specitic plobal senten

the second Accused and 40 years for the ¢

the nature of the sentencing was ar the dis

90.

their option for a global sentence, the Prg

the Nahimana Case paras 322-325 where
the Accused regardless of their characteris
given peographical region during a speciff

to be imposed on all convictions, if the Tr

91. We, have in the exercise of our
sentencing and ordered the sentences
custody, of course credited ro each Accuse

other senrencing methed, this decision B

Chamber for a decision.

92.
of the Appeals Chamber of the Special C

[t now stands in the jurispruder

ce of 60 years for the first Accused Sesay, 60 years for
hird Accused. The Prosecution however, conceded that

crettan of the Chamber.

The Defence Teams did not rake any particular position on this issue. In sustaining

secution cites the ICTY Appeals Chamber Decision of
the Chamber stared thar where the crimes ascribed ro
ation, form part of a single set of crimes com:nitted in a
¢ period of time, it is appropriate for a single senrence

ial Charmber so decides.

discretion in this regard, opted for a Count by Counr
to tun concurrently with the rime already served in
d. While I make no parricular preference for one or the

wighlights the fact thac it is an option to be left to the

nce of Internarional Criminal Tribunals, including rthat

ourt for Sierra Leone, the Chamber if it so decides can

impose either a global sentence or a ount by Count sentence and order it to run either

concurrently or consecutively.

Request for Indulgence

93, 1 would first of all crave the ind

inaccurate footnoring which is necessary

that at the time of filing this Judgemenr 4

ulgence of any reader of this opinion for the absence or
in the articuladons of this text. This is due to the facx

nd Opinion roday, the IT system is out of order. In view

23535

of the precipitated nature of this filing which is due to circumstances independenr of my concol,

I imagine that a corrigendum on the [foomoting and other mninot edirorial corrections will
become necessary afrer the filing and publication of the Senrencing Judgemenr and this Separare

Concurring and Partially Dissenting Opipion.
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Done at Freetown, Sierra Leone, this g

day of April 2009

ecmle rfcanlerr} one]

~
kY
‘a N,

Ay

7¥*PSL

3

18

.¢

-

3353y



EExkal

ANNEX C{ TABLE OF AUTHORITIES

1. Judgements and Decisions

1.1. Special Court for Sierra Leone

AFRC Case
AFRC Trial Judgement Prosecutyr v. Brima, Kamara and Kanu, SCSL-04-16-T, Judgement
(TC), 20 JTune 2007
AFRC Appeals | Prosecutor v. Brima, Kamara and Kanu, SCSL04-16-A, Judgment (AC),
l Judgement 22 February 2008
CDF Case |
|—CDF Trial Judgement Prosecutpr v. Fofana and Kondewa, SCSL04-14-T, Judgement (TC), 2
August 2007
CDF Trial Jndgement Prosecutpr v. Fofana and Kondewa, SCSL04-14.T, Sentencing
Judgmelnt (TC), 9 Ocrober 2007
CDF Appeals Judgement | Prosecutpr ». Fofana and Kondewa, SCSL04-14-A, Judgment (AC), 28
May 2008

RUF Case

Sesay Decision on ‘

Prosecutor v. Sesay, Kallon and Gbao, SCSLO4-15-PT, Written

Admissibility of Sesay’s Reasons- Decision on Admissibility of Certain Prior Statements of
Statements ‘ the Acdused Given to the Prosecution, 30 june 2008.
1.2. lnternational Criminal Tribunal for Rwanda
Prosecutor v. Musema
Musema Appeals | Prosecutor v. Musema, ICTR96-13-A, Judgement (AC), 16 November
l Judgement 2001
) T
Prosecutor v. Muhimana
Muhimana Trial Prosecutor v. Muhimana, [CTR-95-1B-T, Judgement (TC), 28 April
Judgement 2005
J Prosecutor v. Nahimana |
Nahimana Appeals Prosecutor v. Nahimana, ICTR-9952-A Judgement (AC), 18
Judgement Novergber 2007

Case No, SCSLL4-15-T

1 8 April 2008




335F0

Prosecutor v, Ndindabahixi

—
Prosecutpr v Ndindabahizi, [CTRDI-71-A, Judgement (AC), 16
January 2007

| Ndindabahizi Appeals

Judgement

Prosecutor v. ftagerura, Bagambiki and Imanishimwe

Neagerura Appeals _|| Prosecutior 1 Ntagerura, Bagambiki and [manishimwe, ICTR-9946.T,
Judgement uudgem ent (TC), 25 February 2004

Prosecutor v, Seromba

Seromba Appeals | Prosecutor v. Seromba, ICTRAO1-66-A, Judgement (AC), 12 March
Judgement 2008

Prosecutor v, Serushago |

Serushago Appeal Prosecufor v. Serushage, ICTR-98-36-8, Sentencing Judgement (TC), 5
| Judgement Februj%' 1999
Prosecutor v. Simba
Simba Appeals | Prosecitor v. Simba, ICTRO1-76-A, Judgement (AC), 27 November
Judgement 2007
L | 1
1.3. International Crimina} Tribunal for the former Yugoslavia
Prosecutor v. Aleksovski ) i
Aleksovski Appeals Prosecutpr v. Aleksouski, IT-95.14/1-A, Judgeinent (AC), 24 March 2000
Judgement _

Prosecutor v. Babic

| Babic Trial Judgement ‘I Prosecitor v. Babic, IT03-725, Sentencing Tudgement (TC), 29 June

2004
LBabfc Appeals Judgement ‘I Prosecytor v. Babic, [T3-72A, Judgement (AC), 18 July 2005 J
F Prosecutor v, Blagojevic [
Blagajevic Appeals Prosecktor v. Blagojevic ITOZ-60-T, Judgement (TC), 17 January 2005 |
Judgement |
[ Prosecutor v. Blaskic )
Blaskic Appeals Proseciitor v. Blaskic, [T-95-14-A, Judgement (AC}, 29 July 2004
Judgement ||_

-

Case No, SCSLO4-15.T 8 April 2008




855%1

-

Prosecutor v. Brdjanin

| Brdjanin Appeals
Judgement

‘ Prosecut

pr v. Brdjanin, [T-99-36-A, Judgement {AC), 3 April 2007

Prosecntor v. Dela

lic, Mucic, Delic and Landzo {Celibici Case)

Celibici Trial Judgement | Prosec

Judgement (TC), 16 November 1998

s

v. Delalic, Mucic, Delic and Landzo, Judgemenc, IT-96-21.T,

|
Prosecutor v. Delalic, Mucic, Delic and Landzo, Judgement, [T96-21-A,

Celibici Appeals
‘ Judgement Judgenent (AC}, 20 February 2001
( Prosecutor v. Deronjic
Derenjic Appeals Prosecujor «. Deronjic, IT-02-61-S, Sentencing Judgement (TC), 30
Judgement March {2004
‘ Piosecutor v. DraEan B
Dragan Appeals Prosecutor «. Dragan, 1T-94-28, Senrencing Judgement (TC), 18
Judgement December 2003 J
) Prosecutor v. Erdemovic
Erdemovic Trial Prosecupor v. Erdemovic, [T-96-22-This, Sentencing Judgement (TC), 5
Judgement March{ 1998
Prosecutor v. Furundzija
-
Furund-zija Appeals ] Prosecutor v. Furundzija, IT95-17/1-A, Judgement (AC), 21 July 2000
Judgement ‘

Prosecutor

v. Hadzibasanovic, Alagic and Kubura

Prosecy

15 M4

Hadzihasanovic and
Kubura Trial Judgement

tor v. Hadzihasanovic and Kubura, IT-01-47-A, Judgement {TC),
rch 2006

[ ]

[

rosecutor v. Miodrag Jokic

Jokfe Sentencing Appeal

L

| Apped

Proseciptor 0. Miodrag Jokic, [T0142/1-A, Judgement on Senrencing

1, 30 August 2005

—

| Prosecutor v. Kordic and Cerkez
Kordic and Cerke: Prosecytor v. Kordic and Cerkez, IT-95-14/2-A, Judgement (AC), 17
Appeals Judgement December 2004

Case No. SCSL-04-15-T

B April 2008




Krajisnik Trial
Judgement

Prosecutor v. Krajisnik

||_

Prosecutor v. Kunarac, Kovac and Vukovic

Kunarac et al. Trial -
Judgement

Kunarac et al, Appeals
Judgement

Prosecu

Prosecu
Judgen

or v. Kunarac, Kovac and Vukovic, [T-96-23.T & IT-96-23/1-T,

tor v. Kunarac, Kovac and Vukovic, [T-96.23.A & [T96.23/1-A,

ent (AC), 12 June 2002_ N

—
Kupreskic et af. Trial
Judgement

Kupreskic et al. Appeals
Judgement

Prosecutor v. Kupres

Prosecu

16T, ]

Prosecul

_Li6Al]

kic, Kupreskic, Kupreskic, Josipovic and Santic

ror v. Kupreskic, Kupreskic, Kupreskic, Josipoeic and Santic, [T-95.
udgement (TC), 14 January 2000

S —

Prosecutor

Kvocka et al. Appeals
Judgement

(AC) ¥

Prosect

v. Kvocka, Kos, Radic, Zigic and Prcac

tor v Kvocka, Radic, Zigic and Preac, [T-98-30/1-A, Judgement
28 February 2005

Prose

o

Limaj et al. Trial
Judgement

Proseci
Noven

ttor v. Limaj, Bala and Muwsliu, IT-03-66-T, Judgement (TC), 30
nber 2005

-

Prosecutor v. Martic

Martic Appeals

ngement

Obrgfrosffc Appeals
Judgemenr

-
Prosec

Dece

Ltor v. Martic, [T-95-11.A, Judgement (AC), 8§ October 2008

utor v. Qbrenovic, IT-02-60/2-S, Sentencing Judgement {TC), 10
fober 2003

Prosecutor v. Obrenovic

Oric'Trial Judgement Proseq
s

wtor v, Oric, IT.03.68.T, Judgement (TC), 30 June 2006

Prosecutor v. Oric

I_P{awfc Appeals
L]udgernen t

{2? Fy

Prosequtor v. Plavsic, IT00-39&40/1-T, Sentencing Judgement (TC),
thruary 2003

Prosecutor v. Plavsic

-

Prosecutar v, Cesic

Case No. SC5L-04-15T

8 April 2008




23582

Prosecutor o] Cesic, 1T-95.10/1.5, gentencing Judgement (TC), 11

‘ Cesic Tgl Judgement

Stakic, IT-97-24-A, Judgemenr (AC), 22 March 2006

Stakic
Judgement

Appeals | Prosecutor v

Tadic Appeals Judgement ! Prosecutor of Tadie, IT94-1-A, Judgement (AC), 26 January 2000

Prtsecutor v, Todorovic

Todorovic Appeals | Prosecutor . Toderovic, 1T-95.9/18, Sentencing Judgement (TC), 31
Judgement July 2001

1 N — |

P*osecu tor v. Vasiljevic

Vasiljevic Appeals | Prosecutoq v. Vausiljevic, 1T-98-32.A, Judgement (AC), 25 February
Judgement 2004

1.4. Saotes

—————
Update |Stature of the International Tribunal for the Prosecution

ICTY Statute of Persons Responsible for serious Violation of the International
Humanitarian Commicted in the Territory of the Former
Yugoslayia since, 1991, UNSC Res. 1660 (2006)

ICTR Statute Statute of the International Criminal Tribunal for the Prosecution
of Persons Responsible for Genocide and Other Serious Vinlarions
of International Humanitarian Law Commirred in the Territory of
Neighbouring States, UNSC Res.955 (1994)

SCSL Statute Sratute |of the Special Court for Sierra Leone, annexed to the
Agreement Between the Unired Nations and the Government of
one on the Establishment of u Special Courr {or Sierea

N and Sierra Leone, 16 January 2002, 2178 U'_N.‘T'S' 138.

115. SecondarySoutces

Bankole Thompson, Bankold Thompson, The Criminal Law of Sierra Leone. {Lanham:
Criminal Law of Sierra Universjty Mress of American Inc. 1999)

Leone

Case No, 5CSL-04-15-T 5 8 April 2008




	SCSL-04-15-T-1251 A
	SCSL-04-15-T-1251 B

