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A Appeals allowed.
B Sentences of imprisonment set aside.
C We substitute instead sentences of:

(@) In the case of Feisal Sheikh Osman three morghhome detention,

commencing from the date of his release from prisan

(b) In the case of Aisha Sheikh Osman two monthgiome detention

from the date of her release from prison.

REASONS OF THE COURT
(Given by Fogarty J)

Introduction

[1] Feisal and Aisha Osman (husband and wife) appeaihstgsentences of
14 and 12 months’ imprisonment respectively, imgobg Judge Harrop in the
Wellington District Court on 26 January 2010. Ed@d pleaded guilty to three
counts of producing and supplying immigration doeuts, either knowing them to
have been obtained fraudulently, or knowing therbedalse in a material respect, in
breach of s 142 of the Immigration Act 1987.

[2] The appeals are that, first the terms of imprisamnveere excessive, and,

secondly, a sentence of home detention should beee imposed.

[3] On 14 May 2010 we gave a short result judgmentifdgcated in the
judgment box above). We said we would give ousoea later. These are those

reasons.



Imprisonment

[4] Putting the question of home detention to one digere is no merit in the
argument that the sentences of imprisonment wergfesély excessive.

[5] Mrand Mrs Osman are brother-in-law and sisteraw-| respectively.
Mrs Farduce Mohammed was in New Zealand with heband, Mr Jamah. They
had applied for residence on the basis of refutgges The effect of that generally
is that once it is granted the appellants can deliheir family members who are not
in New Zealand in that application, so the wholaifg is eligible for New Zealand
residence. Mrs Osman filed false documents purgptb be Mrs Mohammed’s

adopted daughter.

[6] There were other persons involved in a concerteaiteb bring relatives of
Mrs Farduce Mohammed and her husband, Mr Jamalewo Zealand. Mr Jamah
and his wife, Mrs Mohammed, were sentenced by Jdagepkins on 26 March
2008. Treating Mrs Mohammed as the lead offenddgd Tompkins took a starting
point of 24 months and deducted ten months to itatkeaccount various mitigating
factors, leading to a concurrent term of 14 month®me detention was refused to

Mrs Mohammed:

Given the seriousness of her offending, the ddifegiess with which it
occurred, and the length of time over which it exged together with the
fact that three other persons were, by her actiongwfully brought into
New Zealand ... .

[7] In respect of Mr Jamah Judge Tompkins took a lessating point of
14 months from which he deducted six months foigaiing factors leading to an
end result of eight months’ imprisonment. He gedniMr Jamah home detention,

principally to take into account the needs of kagfendants’ young children.

[8] Judge Harrop sentenced Mr and Mrs Osman, taking adcount the
sentencing of Judge Tompkins. He regarded the démader to be Mrs Farduce
Mohammed. Noting her starting point of 24 montlestbok a starting point for
Mr Osman of 21 months and a starting point of 1&the for Mrs Osman. He made

a distinction between husband and wife on the hsisthe husband was more fully



involved. The end sentence for Mr Feisal Osman iMasonths and for Mrs Aisha
Osman, 12 months. It can be seen immediately thist entailed substantial
discounts from the starting points. The Judgethiisl by providing for a 25 per cent
discount for the guilty pleas and a further disdotar other personal mitigating

circumstances.

[9] Mr Woods submitted that the suggested startingtpoivere unreasonably
severe. There was no argument against the disoguntMr Woods sought

respective starting points of 15 months and 12 hwoiis against 21 and 18. An
appeal Court will only interfere with a sentencihglge’s selection of starting points
if there is an error of principle and analysis be tstarting point or end point is

manifestly excessive. There are no tariff decisihich come to bear.

[10] Judge Harrop could have adopted lower startingtpdhman he did, and still
apply a relativity principle to Mrs Mohammed. TR&arting points reflected a
judgment of the degree of relative culpability, ahiin turn was measured in the

context of the seriousness of the offences.

[11] Mr Woods’ arguments for lower starting points wessentially arguments
for mitigation taking into account the plight of Mmd Mrs Osman living in a
refugee camp in Kenya. We were informed by Mr Lao#i for the Crown and

Mr Woods (most helpfully) of the activity of Mr Osm particularly in obtaining

documents, which were false, in Kenya to suppoe #pplications as well as
completing documents prepared on their behalf. ikdataieard that information we
are left with the view that the starting points estéd by Judge Harrop are
unassailable on appeal.

Home detention

[12] The merit point on appeal is the issue of whetharad the appellant should
have been granted home detention. Judge Harropidewad home detention. He
regarded it as a difficult question. He referredyeneral statements of principle in
two recent decisions of the Court of Appeal thanbaletention is a real alternative

to imprisonment and carries with it a considerableasure of deterrence and



denunciation. He referred ®v losefa’ andR v D?.  However, he went on to say

that he had to sentence:

. based on the principles set out by Higher Countsrelation to
immigration breaches, if | can call them that, thatleterrent sentence, a
strong deterrent is required.

[13] The Judge quoted from the Court of AppeaRin Hassan® where the Court
said:
[27] We also wish to add our voice to those judgé® have stressed
deterrence as an important sentencing principtiigharea. The integrity of
the country’s immigration system is a vital partitsfintegrity as a state in
deciding who may live within its borders. Thoseoadishonestly challenge

the immigration system can expect deterrent seateand can expect to be
sent to prison.

[14] The issue for argument on this appeal is whetharobrJudge Harrop was
correct to conclude that he could not follow thengral statements of principle
provided by the Sentencing Act 2002 as to the aldity of home detention as an
alternative to imprisonment in his evaluation of tnerits, but rather had to decide
the case based on the principles set out by thlehigourts in relation to
immigration breaches.

[15] The decision was difficult for Judge Harrop becaasether division of this
Court inR v Ondra* had distinguishedHassan and granted home detention to an
offender whose permit to reside in New Zealand bgpired and who had been
served with a removal order. His offence wasag#tinst the Immigration Act. He
had been sentenced to 16 months’ imprisonment pliéading guilty to a charge of
cultivating cannabis. The District Court Judge Mawaind “... If | felt that | could
properly do my job and give you home detentionplid, but | feel that | cannot, in

view of the law.”

She was referring to another paragrapHassan where the Court of Appeal said:

RV losefa [2008] NZCA 453,
Rv D [2008] NZCA 254.

RV Hassan [2008] NZCA 402.
Rv Ondra [2009] NZCA 489.
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[34] There can be no question of this sentencegbsarved by way of
home detention. The appellant is not entitled tadstdent in New Zealand
and can expect to be deported immediately uponctrapletion of the
sentence.

[16] In Ondra this Court held thaHassan should not be interpreted as intending
to mean that offenders unlawfully in New Zealandldmever be sentenced to home

detention.

[17] Unbeknown to Judge Harrop the Court of Appeal eassited the subject

most recently in the decisidtv Vhavha®.

[18] The appellant there had been sentenced to 18 mamihssonment because
Judge Weir, the sentencing Judge, consideredHidssan precluded home detention.
A division of this Court divided.

[19] The majority inVhavha accepted thaDndra was correct inasmuch as it said
Hassan should not be interpreted to say that home detentias out of the question.
Having said therefore that Judge Weir had errethiting to consider the possibility

of home detention on its merits the majority theasoned:

[19] As this Court observed iRlassan with reference to immigration
fraud:

[27] ... judges ... have stressed deterrence amportant sentencing
principle in this area. The integrity of the cowrdgrimmigration
system is a vital part of its integrity as a stateleciding who may
live within its borders. Those who dishonestly tdrade the
immigration system can expect deterrent sentenwsan expect to
be sent to prison.

This message reflects that, as stated by Keanddgartment of Labour v
Liao HC AK CRI 2004-404-000499 14 April 2005 at [16]inigration
status in New Zealand has become a precious conyhatid “The law
requires any persons entering New Zealand to bieftilt

[20] Home detention is one of a humber of optionsviged for in the

Sentencing Act 2002. It ranks below imprisonmenttlie hierarchy of

sentences. Section 15A confers on a sentencing aaliscretion to impose
a home detention sentence where otherwise an iommnisnt term of two
years or less would result. The President’s juddraefB81] sets out the two-
stepped process involved.

®  RvVhavha[2009] NZCA 588



[20]

[21] That said, we consider that although home ridite is available as
an alternative sentence to imprisonment in immigrafraud cases, it is only
likely to be an appropriate sentence in rare amggional cases.

[22] We say this because identity fraud (this besugh a case) has
serious repercussions in the immigration and passfpelds. Accurate
passport information is fundamental to New Zealarability to control its
frontier and enforce its immigration policy. A pensseeking entry into New
Zealand must carry a passport which accurately satsthat person’s
identity, age, and country of origin. Visa requiets can all too easily be
circumvented by obtaining a false passport purprtssued by a state with
which New Zealand has visa-free arrangements.efassport identities are
also a mechanism for circumventing legitimate sécaontrols.

The President dissented Vhavha. We agree with his reasons. We note

particularly:

[21]

[29] Eligibility for home detention depends uporetbentencing judge
deciding that, but for the availability of home @gation, the offender would
otherwise be sentenced to a short-term sententepofsonment (ie of two
years or less): s 15A of the Sentencing Act 2002ffect, the Court is given
a discretion to commute to home detention what dotterwise be a short-
term sentence of imprisonment. There is nothinghan Sentencing Act to
suggest a presumption for or against such commountagither generally or
in respect of particular types of offence. So wikatalled for is an exercise
of sentencing discretion in a way which gives dffeecthe purposes and
principles of sentencing recorded in ss 7 and tB®fSentencing Act.

William Young P went on to then examine various rapphes within this

two stage approach, examining within that contegtv happropriate it is for

sentencing Judges to focus on the nature of thendiig and develop rules of

thumb, and on the weight to be given to deterrerte concluded:

[43] While those considerations may suggest thastrang line on
immigration offending (for instance a policy of a@ys imprisoning
offenders) might have a tendency to reduce immmnadffending, similar
lists can be prepared in relation to robbery, lamgland drug dealing
(mentioned here because of the examples | haveergiten). Yet when
judges deal with robbers, burglars and drug dealdrsre the otherwise
appropriate sentence is imprisonment for two yemrdess, they do not
operate on the basis of a presumption against tt@wtention or treat home
detention as appropriate only in “rare and exceplicases”. And, in any
event, there are limits to the amount of prisonoaunodation which the
State can be expected to provide in the interdstsagimising deterrence.

[44]  Given these considerations, | am reluctargitgle out immigration
offending as a particular type of crime for whiclonsiderations of
deterrence assume such great significance as qathctio exclude home
detention.



[45] So, coming back to this case again, | do et the requirements of
holding the appellant to account, denunciation etedence as logically
controlling the decision whether to commute theeoihse appropriate

sentence of imprisonment to home detention. Thahgbeo, and the

appellant being in all respects a good candidatbdme detention, | see the
least restrictive outcome principle (see s 8(g))hasprimary consideration,
with the result that | would allow the appeal amdhitence the appellant to
nine months home detention.

Sentencing is an evaluative exercise in each case

[22] We think that Judge Harrop erred in law in consiguhe decision itdassan

as preventing him from adopting a case specifc $tage evaluation of the merit of
home detention, such as was done by Judge Tompkimespect of the other

offenders. Judge Harrop was deflectedHagsan away from applying the purposes
and principles of the Sentencing Act to these paldr offences. The Sentencing

Act makes sentencing a discretionary activity. ti®ac7 provides:

7 Purposes of sentencing or otherwise dealing witiffenders

D) The purposes for which a court may sentencglm@rwise deal with
an offender are -

(a) to hold the offender accountable for harm dimnie victim
and the community by the offending; or

(b) to promote in the offender a sense of respditgifor, and
an acknowledgment of, that harm; or

(© to provide for the interests of the victim bé&toffence; or
(d) to provide reparation for harm done by the mdfieg; or

(e) to denounce the conduct in which the offendas imvolved,;
or

() to deter the offender or other persons from eutting the
same or a similar offence; or

(9) to protect the community from the offender; or
(h) to assist in the offender’s rehabilitation aaohtegration; or

® a combination of 2 or more of the purposesanggraphs (a)
to (h).

(2) To avoid doubt, nothing about the order in wahitie purposes
appear in this section implies that any purposerrefl to must be given
greater weight than any other purpose referred to.



[23] Subsection (2) is important. There is no statutzasis for an appellate court
to mandate sentencing to deter in a category a&.c&sach sentencing judge must
approach each case as an individual case. Furthesrthe purposes available in
s 7(1) have to be applied rationally. A senterscaat a deterrent to other persons
simply because a judge says it will be. The judgeds to have a reasonable belief
that will be the case. Such reasons need not §edban proven fact. Judges know
the world. In this case we queried how would rekgyin a tent camp in Africa be
deterred by a short sentence of imprisonment wis-ahome detention? The
President, in his dissent iwhavha states what we think is the same view, if

expressed more generally:

[40] ... What | am more sceptical about is margoheterrence, that is, the
idea that moderate variations in sentencing sevésitich as between a
sentence of imprisonment and home detention) havepareciable impact
on rates of offending.

[24] For this reason we consider we are entitled tasiele the Judge’s conclusion
and embark on the two stage process ourselvesddoNmt disturb stage one of the
process because we have decided not to distujodigenent of Judge Harrop as to
the short term sentences of imprisonment. ParagrdfB] and [34] of the
President’'s judgment inVhavha encourage examination of the personal
circumstances of the offender including their cratihistory and whether they are
good candidates for home detention. A similar ysial was undertaken by

Judge Harrop, particularly in his sentencing inicca There Judge Harrop said:

There are powerful arguments in favour of home ri&ie being imposed
here and that is why | have taken quite some thigedfternoon to adjourn
and look at the Court of Appeal authorities andoais reflect on the
submission that Mr Miller has made on your behalfere is no doubt in my
mind that if | was simply imposing a sentence whigks suitable for you in
isolation, | would have no hesitation in imposingne detention. | do not
think that you need to go to prison, or should@rison, looking at you as
individuals. You have no previous convictions.eXpect that serving a
prison sentence would be particularly difficult fgou. You would be
associating with people who are criminals, somedimoka violent nature.
You are otherwise of good character and any pelsdaterrence can
certainly be achieved by a sentence of home detentThere is a need to
recognise, as the Court of Appeal has saitbsefa andR v D that home
detention is a serious deterrent sentence. htigtight sentence, and as the
Court of Appeal said inosefa it is a real alternative to imprisonment and
carries with it a considerable measure of the fples of deterrence and
denunciation.



We agree with all of Judge Harrop’s comments.

[25] Once it is accepted that home detention can beeardet sentence, then we
think that in this case the argument against hoatention falls away. Sentencing to
home detention is still holding the appellants actable and sending a signal of

deterrence.

[26] Mr La Hood for the Crown argued that a home detensentence would
effectively send the appellants back into the comitguthey being persons who are
not lawfully here.

[27] But steps have not been taken to deport the applldt is very important
for the Court when sentencing not to interfere wnitin anticipate decisions of agents
empowered by Parliament to deal with deportatienes. This is one of the main
points made iOndra:

[12] Offenders who are unlawfully in New Zealan@ #able for removal

under the Immigration Act 1987. The making of a ogal order is entirely a
discretionary matter for the Chief Executive or igeated immigration

officer: see Part 2 of the Act. Liability for remalvis neither conditional

upon nor triggered by the offender’s convictionsstead, it is dependent
upon their unlawful immigration status.

[28] Favourable home detention reports and agreemewshigen obtained in this

case.

[29] The Department of Corrections’ full pre-sentencgoré recommends
community detention with community work for Mrs Oam and community

detention for Mr Osman who is currently employeli titne.

[30] Both were sentenced on 26 January. Both have eoved four and a half
months. Mr Feisal Osman’s sentence being 14 mdrehsas likely to serve seven,;
and Mrs Aisha Osman of 12 months is likely to sesie There was a similar
situation inOndra, see paragraph [18] where Mr Ondra was sentemc&f months,
likely to serve eight, had served nearly three, arftbme detention sentence of six
months was substituted. It would appear the logiOndra was that he had served

nearly the equivalent of a six months term of impnment with ten and a little more



months to go. The home detention was approximéuialfyof that rounded up to six

months.

[31] On a like basis Mr Osman has served an equivakeatnine month term of
sentence with a five month term of sentence tchgdf, of that being two and a half
months, which rounds up to three months’ home dieten On a similar analysis
Mrs Aisha Osman has served an equivalent sentédnuee months and has a three

month term of sentence to go, rounding that upvtorhonths’ home detention.

[32] We think in the circumstances that home detensdhe better outcome. Itis
a more severe sentence than community detentioecordingly, the appeal is
allowed. Mr Feisal Osman will receive a sentenicé@e months’ home detention;

and Mrs Aisha Osman of two months’ home detention.

[33] In his Minute of 14 May 2010 Hammond J indicatedttthe address for
home detention is to be at Flat 148/39 Owen Stigetytown, Wellington, or as
otherwise directed by the Department of Correctioihe Minute indicated that
home detention was to commence at 2.00 pm on 14202. For the avoidance of
doubt, we record those directions here.
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