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JUDGMENT OF THE COURT

A The first respondent is granted leave to cross gyeal.

w

The declarations made by the Court of Appeal arset aside.
C The Court makes the following declarations:

1 Those applying article 33.2 of the Convention ftating to the Status of
Refugees 1951 under Part 4A of the Immigration Actl987 are to
apply it in its own terms. In particular, to come within article 33.2,
the person in question must be thought on reasonablgrounds to pose
a serious threat to the security of New Zealand; th threat must be
based on objectively reasonable grounds and the thatened harm
must be substantial.
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2 In carrying out his function under Part 4A of the Immigration Act the
Inspector-General of Intelligence and Security is @ncerned only to
determine whether the relevant security criteria —here s 72 and
article 33.2 — are satisfied. He is not to determe whether Mr Zaoui is
subject to a threat which would or might prevent hs removal from
New Zealand.

D To the extent that the above declarations diffefrom those made by the
Court of Appeal, the appeal and the cross-appeal arallowed.

REASONS
(Given by Keith J)
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The facts and proceedings in brief

[1] Mr Zaoui is a refugee. The Refugee Status App&atbority (the RSAA) so
decided on 1 August 2003. He accordingly has théeption accorded by para (1)
of article 33 of the Convention relating to thet8saof Refugees 1951 as amended

by its 1967 Protocol to both of which New Zealasgarty:

No Contracting State shall expel or return (“reél)l a refugee in any
manner whatsoever to the frontiers of territoridserme his life or freedom



would be threatened on account of his race, religimationality,
membership of a particular social group or polltmainion.

[2] In terms of para (2) the benefit of that protectimay not, however, be

claimed by a refugee

whom there are reasonable grounds for regardiregdamnger to the security
of the country in which he is, or who, having bemmvicted by a final
judgment of a particularly serious crime, conséituta danger to the
community of that country.

[3] On 20 March 2003, the Director of Security, depegdn part on article 33.2
of the Refugee Convention, issued a certificateegpect of Mr Zaoui under s 114D

of the Immigration Act 1987 in the following terms:

2. | hold classified security information (as definin section 114B(1) of
the Immigration Act 1987) (“the Act”) and | am sdied that the
information:

(a) relates to Ahmed ZAOUI (“the person”) and ttia person is not
a New Zealand citizen and is a person about wharisidas are to
be, or can be, made under the Act; and

(b) is credible, having regard to the source orrces of the
information and its nature, and is relevant to rilevant security
criteria referred to below; and

(c) would mean, when applying the relevant secuuitteria referred
to below to the person in light of that informatighat the person
meets the criteria.

3. The relevant security criteria are the relevagfugee deportation
security criteria in section 114C(6) of the Actymedy that:

(a) the person's continued presence in New Zealamtbstitutes a
threat to national security in terms of sectioro¥the Act; and

(b) there are reasonable grounds for regardingéngon as a danger
to the security of New Zealand, in terms of Arti@8.2 of the
Refugee Convention (as defined in section 2 ofttig.

[4] Section 114C(6) is as follows:

(6) The relevant refugee deportation security geatare a combination of
any 1 or more of the criteria listed in subseciiéhas relevant deportation
security criteria, taken together with either ottbof the following criteria:

(a) That there are reasonable grounds for regarifiagperson as a
danger to the security of New Zealand, in termauticle 33.2 of
the Refugee Convention:



(b) That the person is a danger to the communitiNelv Zealand,
having been convicted by a final judgment of aipaldrly serious
crime, in terms of Article 33.2 of the Refugee Cention.

The relevant deportation security criterion in s(#h¢a) applied to Mr Zaoui is

That the person constitutes a threat to nationaurgg in terms of
section 72.

[5] Section 72 reads as follows:

Where the Minister certifies that the continuedsprece in New Zealand of
any person named in the certificate constitutdsr@at to national security,
the Governor-General may, by Order in Council, ottle deportation from
New Zealand of that persén.

[6] Four days after the Director issued the -certificatee Minister of
Immigration made a preliminary decision to rely trat certificate and issued a
notice to that effect under s 114G. Three dayey latn 27 March 2003, Mr Zaoui
applied to the Inspector-General of Intelligencd &ecurity to review the making of
the certificate under s 1141. After the review Hejun, Mr Zaoui asked that it be
delayed until the RSAA had decided his appeal agaire initial refusal of refugee
status.

[7] Following the decision of the RSAA in Mr Zaoui'sviaur, the Inspector-

General issued an interlocutory decision on thegutare he would follow and on
the scope of his review. This appeal by the AggrBeneral arises from Mr Zaoui’s
application for judicial review of that interlocutodecision. The Inspector-General

has yet to resume his process of review, pendiag@titcome of this litigation.

[8] The provisions invoked in this case were introducga the Immigration Act
in 1999 in a new Part 4A. That part introduceditastle states, special procedures
in immigration cases involving security concerrigie object of the part, according
tos 114A,is to

(@) Recognise that the New Zealand Security lggefice Service holds

classified security information that is relevantte administration of
this Act; and

1 Under s 114D(4) references to the belief or amiref the Minister in the wording of a security
criterion are to be read, for the purposes of BArtas including an alternative reference to the
belief or opinion of the Director.



(b) Recognise that such classified security infagiomashould continue to
be protected in any use of it under this Act oraimy proceedings
which relate to such use; and

(c) Recognise that the public interest requiresertbeless that such
information be used for the purposes of this Actt bqually that
fairness requires some protection for the rightsany individual
affected by it; and

(d) Establish that the balance between the publierést and the
individual's rights is best achieved by allowingiadependent person
of high judicial standing to consider the infornasatiand approve its
proposed use; and

(e) Recognise that the significance of the inforamatn question in a
security sense is such that its approved use shoglan that no
further avenues are available to the individualasritlis Act and that
removal or deportation, as the case may requirenoamally proceed
immediately; and thus

()  Ensure that persons covered by this Act wheepmsecurity risk can
where necessary be effectively and quickly detaiwed removed or
deported from New Zealand.

[9] In brief, the process established by the new parthat the Director of
Security has the power to provide the Minister wathsecurity risk certificate if
satisfied the grounds are made out; the Ministas the power to make a
preliminary decision to rely on the certificatehetperson affected may then seek a
review of the Director’s decision to make the dmxdite by the Inspector-General of
Intelligence and Security (acting under his owrtusgaas well as under Part 4A); the
Inspector-General on review decides whether orthet certificate was properly
made; if the review application fails, the pergban has the right to appeal to the
Court of Appeal on a point of law; the Minister g power within three days to
decide to rely on a confirmed or non-challengedifceate; if the Minister does so
decide the immigration process resumes with theediate prospect of the person

being removed from New Zealand.

[10] Mr Zaoui, supported by the ruling of the RSAA, feahat if he were
removed to Algeria, his country of nationality, Weuld be subject to the threat of

torture or arbitrary deprivation of his life.



The Court of Appeal ruling

[11] The High Court decision of Williams J given on 18dember 20G3wvas the
subject of an appeal by the Attorney-General actbas appeal by Mr Zaoui. The
Court of Appeal, on 1 October 2004, made the falhgudeclarations:
(1) Whether there are reasonable grounds for degarthe person as a
danger to the security of New Zealand must be @elcid terms of art
33.2 of the Refugee Convention. This follows fromme texplicit
reference to the Refugee Convention in s 114C(&(a) requires the
Inspector-General to consider whether there argoresble grounds for

regarding Mr Zaoui as a danger to the security @vNealand in light
of New Zealand's obligations under that Convention.

(2) The security criteria in s 114C(6)(a) will bmet only if there are
objectively reasonable grounds based on crediblelenrge that
Mr Zaoui constitutes a danger to the security oivN&ealand of such
seriousness that it would justify sending a persack to persecution.
The threshold is high and must involve a dangersobstantial
threatened harm to the security of New Zealand.

(3) There must be a real connection between Mmuizhimself and the
prospective or current danger to national seclaity an appreciable
alleviation of that danger must be capable of beiciyeved through his
deportatior.

[12] Anderson P and Glazebrook J supported all threl@ions while William

Young J endorsed only the first.

The issues before this Court

[13] The Attorney-General, with leave, appeals agaihst second and third
declarations, seeking the deletion of the finalagkr of the first sentence of the
second — “of such seriousness that it would juss§nding a person back to
persecution” — and the setting aside of the thiddis written submissions also
address the relative roles of the Director of Seguthe Inspector-General of
Intelligence and Security and the Minister of Immatgpn, matters not expressly
covered by the declarations. The submissions balbef Mr Zaoui and the Human

Rights Commission similarly extend beyond the detians.

2 Zaoui v Attorney-Generg2004] 2 NZLR 339.
® Zaoui v Attorney-General (No 22005] 1 NZLR 690 at [26].



[14] In response to a Minute issued by the Court folimyvihe filing of the

submissions, Mr Harrison QC for Mr Zaoui applied fleave to cross appeal,

seeking the following declarations:

The test or criterion of “danger to the secuoityNew Zealand, in terms
of Article 33.2 of the Refugee Convention” requirey way of

minimum standard that there be reasonable groumdsefjarding the
subject of the security risk certificate as posmgvery serious (or
alternatively serious) and substantial danger ¢orssy;

If and to the extent that the Inspector-Genesattudes that a claimed
danger satisfies the test articulated in para iflis a mandatory (or
alternatively a permitted) inquiry, in the conteaf an Inspector-
General’s review conducted pursuant to s 1141 eflthmigration Act
of the making by the Director of Security of a s#tgurisk certificate
based (in part) on the s 114C(6)(a) criterion, that potential adverse
consequences for the individual the subject of deetificate be
balanced or weighed against the claimed dangdreteecurity of New
Zealand which formed the basis of the Director'sislen to make the
certificate;

Where in the course of a review under s 114hefAct it is established
to the satisfaction of the Inspector-General thegiadtation or removal
of the individual the subject of the certificategne it to occur, would be
likely to result in refoulement contrary to Artickel of the Convention
Against Torture (or any comparable international tar Bill of Rights

standard), the effect of Article 33.2 and thus $HEL4C(6)(a) criterion,
properly interpreted, is that Article 33.2 and/be tcriterion cannot
properly apply to the individual concerned, by masf the operation
of an absolute prohibition on refoulement (or ie #iternative, under
the Suresh approach, a prohibition on refoulement except in
“extraordinary circumstances”).

[15] Inthe course of argument, Mr Harrison refined ghdeclarations by:

(@

(b)

(©)

deleting in para 2 the lesser alternative efnptting rather than

requiring the wider inquiry;

referring in para 3 to arbitrary deprivatiohliee as well as to torture,
effectively in place of the “comparable ... standardh addition to
those two matters, Mr Harrison also emphasised BuZs right to

natural justice; the references we make to thiggesrin these reasons,

particularly in the last part, are not to be taksrexhaustive; and

deleting the alternative at the end of para 3.

4 The reference is tBuresh v Canada (Minister of Citizenship & Immigraj [2002] 1 SCR 3.



[16] On the final point, as we also mention later, ttagesnent of defence filed by
the Minister of Immigration and correspondence ehalf of the Crown did not
suggest such a qualification and the Solicitor-Gandr Arnold QC, in argument
accepted that, contrary to what was saidSuresh the obligations in respect of
torture and arbitrary deprivation of life were aloge. That position appears plainly
to be the correct orfe. The two rights protected by the prohibition atated in

absolute terms in international law, even in wagttmWe need not consider that

matter further.

[17] The Solicitor-General, on behalf of the Attorneyr@ial, did not oppose the

application and we grant leave to Mr Zaoui to craggeal.

[18] Reflecting the written submissions and the propagedinds of appeal, the
oral argument before this Court ranged over thratters:

1 The meaning of article 33.2 of the Refugee Cohean

2 The scope of the functions, powers and dutieseurithrt 4A of the
Immigration Act and their allocation between thedotor of Security, the
Inspector-General of Intelligence and Security eviaw and the Minister

of Immigration.

3 The role of other protections of human rightsamithe New Zealand Bill
of Rights Act 1990 and treaties other than the BeduConvention in
relation to the operation of Part 4A and othergaftthe Immigration Act.

1 The meaning of article 33.2; “proportionality” or weighing and balancing

[19] The Attorney-General’s principal challenge to trexldrations made by the
Court of Appeal is to what he refers to as a tésgproportionality, requiring the

® Eg Mullan “Deference fronBakerto Sureshand Beyond — Interpreting the Conflicting Signals”

in David Dyzenhaus (ed)he Unity of Public Law2004) 22, 45-47.

The power to derogate from the protected rightsfeeedoms conferred by article 4 of the ICCPR
does not extend to articles 6 (right to life) ahdprohibition on torture), set out in para [48]
below; see also eg article 3(1)(a) of each of1#8é9 Geneva Conventions for the protection of
war victims, and article 75 of the first additiomaibtocol of 1977 to the Conventions.



Inspector-General to assess the possible consesgiécthe refugee of deportation
or removal and to weigh those consequences aghmsxtent of the danger to the
security of New Zealand. The Attorney-General'ssipon in brief is that the
Inspector-General is not obliged, indeed has nogppte have regard to the dangers
to the refugee of being deported or removed, witk possible qualification, and
accordingly no question of proportionality or weigp and balancing arises. The
possible qualification arises from the fact thatisiens on security risk are made in
the context of the prospect of refugees facingreathto their life or freedom on the

proscribed grounds.

[20] The possible qualification, it may be seen, is appiarather than real since it
does not involve a particular weighing of the riskthe individual in question.
Rather it is a matter of the gravity, indicated jpgra (1) of article 33, of the
consequences of deportation or removal. It is #etousness that explains the
elaboration of article 33.2 in the second declarathade by the Court of Appeal, of
the elements of objectively reasonable groundscasecredible evidence, of a high
threshold and of a danger of substantial threatbaech to security. Those elements
are close to those stated by the Supreme Couranéda in théSureshcase in its
elaboration of article 33.2 and were not challengedubstance on behalf of the

Attorney-General before us. We return to the dlefahe statement later.

[21] Mr Harrison, in his written submissions for Mr Zaowontends that

article 33.2 does not require a “proportionalitylysis” and that the Court of Appeal
judgment, properly read, does not contain that irequent. The Human Rights
Commission takes the same position. But those mgons do call for the two

paragraphs of article 33 to be related in varioagsy More significantly, the second
declaration proposed for Mr Zaoui would require ermit) the Inspector-General
to weigh the threat to the particular individualdaen to balance it against the
claimed danger to national security; and the thwalld require the Inspector-
General to make rulings about the possibility of thdividual being tortured or

arbitrarily deprived of life, a ruling which wouldither be conclusive or, in the

alternative, could be overridden by “exceptionatwmstances”.

[22] Accordingly, we consider (a) whether the nationatwsity limit placed by
article 33.2 on the bar on deportation stated nma |§4) sets a single standard which,



if satisfied, operates by itself as an exceptioth®bar or (b) whether it requires or
permits consideration of the dangers to the indiaidoy reference to the human
rights law beyond the express terms of article 3ar&l whether, as a result, it
incorporates some element of proportionality orabeing. We consider this

question in the first place in terms of the positiander international law and in
particular under article 33.2, leaving until thexheart of these reasons the role
under the Immigration Act of the various decisiokera, especially the Inspector-
General of Security. We are able to do this bezaaricle 33.2 is directly

incorporated into the law of New Zealand by s 1B)(&).

[23] Glazebrook J reached the conclusion that article@uired what she

referred to as proportionality or “a sliding scafeseriousness of the risk to national
security, depending on the possible consequencesa farticular refugee of

refoulement” by reference to the opinions of comtaens, the drafting history, the

UN High Commissioner for Refugeeblandbook on Procedures and Criteria for
Determining Refugee Status under the 1951 Conveatid 1967 Protocol Relating

to the Status of Refuge@992 edition) para 156 and remarks made by mesnider

the House of Lords i®ecretary of State for the Home Department v Relinieme

proceedings in this Court have brought more mdttriaur attention.

[24] In terms of articles 31 and 32 of the Vienna Comenon the Law of
Treaties, which are accepted on all sides as gtatie rules of customary
international law for the interpretation of treatiand which, as such, are part of the
law of New Zealand, we consider the terms of &t&3 of the Refugee Convention,
other provisions of the Convention as part of tlentext, relevant rules of
international law, subsequent practice of the psytand the drafting history. We

also consider relevant judicial decisions and contarees.

” [2003] 1 AC 153. Glazebrook J saw the weighimgh® proportionality under article 33.2 as
being primarily or solely for the Minister; eg par[153] and [157]. We are of course concerned
at this stage with the substantive test rather thisim who is to decide whether it is satisfied, the
subject of the next part of these reasons.

8 Eg Lord Diplock inFothergill v Monarch Airlines Ltd1981] AC 251, 282-283 anEdwards v
United States of Amerid2002] 3 NZLR 222 at [26] (CA).



The plain meaning and the purpose

[25] Article 33, in its plain terms, first places an ighkion on the States parties
not to expel a refugee whose life or freedom migkt threatened in certain
circumstances but, second, notwithstanding thatipitton, empowers them to
expel a refugee for certain reasons including th@aegering of national security.
The two considerations are stated distinctly inheparagraph. According to their
ordinary meaning, the two provisions operate inusege. They are not related in
any proportionate or balancing way. The secondsaiisfied in its own terms,
defeats the prohibition in the first. That is $ih@ugh, as we have said in pafa8]
and[20], the second operates and must be interpretedei context of the serious

consequences of return to persecution contempiatide first.

[26] The dual purpose of the article is plain enougthe Pprohibition on exit in
para (1) of article 33 mirrors the entry definitimnarticle 1A set out in para [28] but,
as with article 1 and its exceptions, the prohopiton exit is not absolute. Those
who prepared the Conventfowere, and the 142 States party to it and the 1967
Protocol now are, willing to allow the entry of ugees and to protect them against

deportation to persecution, but that willingnesg aad has its limits.

[27] That distinct sequential reading, based as it itherordinary meaning of the
terms of the two paragraphs of article 33 and tlpeirpose, is supported by a
consideration of what the proportionality or sligiacale proposition would require.
The decision-maker would have to measure againstamother two matters which
are very difficult to relate: the level of threatthe life or liberty of an individual, on

the one side, and, on the other, the level of resdy perceived danger to the
security of the State. While the law may sometiaq@gsear to require such weighing,

such an interpretation is to be avoided unlessptainly called for.

The context

[28] The sequential reading is also supported by tleFpreetation given to related

provisions of the Convention, part of the contexthich article 33 is to be read.

® See the positions of the United Kingdom and Fregavernments at the 1951 Conference which
adopted the Convention, pdB¥] below.



Article 1A contains the basic definition of a reéey— persons who owing to a well
founded fear of being persecuted for the proscriieedons are outside their country
of nationality and are unable or, owing to suchrfeawilling to avail themselves of
the protection of that country. As mentioned, ttefinition, applicable at the stage
of entry, is understandably paralleled by the grtinn on compulsory exit stated in
article 33. And, as with that provision relatirgexit, the entry obligation is subject
to limits: under article 1F(b), the Convention does protect persons with respect to
whom there are serious reasons for considering #émadng other things, they have
committed serious non-political crimes outside rtlegiuntry of refuge before their

admission as refugees.

[29] In the case of entry, as with expulsion, the argunhas been made that the
gravity of the crime is to be weighed against theviy of the possible persecution.
That very argument was rejected by the Court of egbgn S v Refugee Status
Appeals Authority’ a judgment to which the Court of Appeal in thisealoes not
appear to have been referred. Article 1F was leeletclear and unambiguous:

It directs attention to the commission of a seriousne, nothing more,
nothing less. The seriousness of a crime bearglatonship to and is not
governed by matters extraneous to the offendinigerd is nothing in art 1F
to justify reading into its provisions restrictive qualifying words such as
those which would be necessary to require a baigrnexercise of the kind
suggested

[30] In support of that conclusion, the Court referredCanadian, Australian and
British authority. It is convenient to mention behat the passage in the UN High
Commissioner for Refugeeslandbook to which the Court of Appeal referred in
this case related to these entry provisions andmtte exit provisions of article 33.

With the Court of Appeal it5, we do not find thédandbook’sassertion persuasive.

Further, when in the course of 2001 the UN High @ussioner for Refugees

undertook a wide ranging consultation on the Refagéonvention fifty years after

it had been adopted, the relevant expert roundtshieé this in respect of article

1F(b):

10 [1998] 2 NZLR 291.
1 At297.

2 Handbook on Procedures and Criteria for DeterminifRgfugee Status: under the 1951
Conventiorand thel967 Protocol relating to the Status of Refugde€88).



12. There was considerable debate on the questignoportionality and
balancing. In considering this question:

) State practice indicates that the balancing i&so longer being
used in common law and in some civil law jurisdios.

(i) In these jurisdictions, other protection agdimeturn is, however,
available under human rights law.

(i)  Where no such protection is available or effee, for instance in the
determination of refugee status under UNHCR's m#nda a
country which is not party to the relevant humats instruments,
the application of the exclusion should take intacaunt
fundamental human rights law standards as a féwtapplying the
balancing test.

The meeting did not reach consensus on point éithough some support
for it was expressed.lt is suggested that this be examined furthethat

second roundtable in the context of the discussioArticle 33 of the 1951
Convention?

State practice

[31] That second roundtable, which is of course the most relevant in this
appeal, supported the distinct, sequential readirige two paragraphs of article 33,
without any reference to balancing or proportiayaliThat is so although the paper
on article 33 for the UNHCR roundtable, preparedtiwp renowned Cambridge
international lawyers, Sir Elihu Lauterpacht QC addniel Bethlehem QC, did

support “the requirement of proportionality”:

177. Referring to the discussions in the draftiogference, Weis put the
matter in the following terms:

The principle of proportionality has to be observdt is, in the words
of the UK representative at the Conference, whetiedanger entailed
to the refugee by expulsion or return outweighs nifenace to public
security that would arise if he were permittedtay $*

178. The requirement of proportionality will nedes® that consideration
be given to factors such as:

(a) the seriousness of the danger posed to theityeaiuthe country;
(b) the likelihood of that danger being realized &s imminence;

13 Erika Feller, Volker Tirk and Frances Nicholsedg)Refugee Protection in International Law —
UNHCR’s Global Consultations on International Pratien (2003) 481 [emphasis added]. The
statements adopted by the roundtable may be seestap up from academic commentary but not
as equivalent to State practice: those particigaditended in their personal capacity.

14 Weis, The Refugee Conventiagh951 (1995) 342.



(c) whether the danger to the security of the aguntould be
eliminated or significantly alleviated by the remabvof the
individual concerned;

(d) the nature and seriousness of the risk to tiddvidual from
refoulement

(e) whether other avenues consistent with the piodim of
refoulementare available and could be followed, whether ie th
country of refuge or by the removal of the indivadlgoncerned to
a safe third country.

179. It must be reiterated that a State will notelnéitled to rely on the
national security exception if to do so would expothe individual
concerned to a danger of torture or cruel, inhuoratiegrading treatment or
punishment or a risk coming within the scope ofeotmon-derogable
principles of human rights. Where the exception does operate, its
application must be subject to strict complianceéhwprinciples of due
process of law?

[32] Shortly we indicate why we consider the statemeatlenby the United

Kingdom representative does not support the prieayb proportionality. So far as

the listed factors are concerned, it will be obedrthat the wording of the third is
reflected in the third declaration made by the CotirAppealt” If, in terms of the

last factor, the prohibition of refoulement is rrtgaged, then no issue of any kind
arises under para (2) of article 33. Later in ¢hesasons, we return to the
proposition stated in the first sentence of par@ amd also in para 12(ii) of the
conclusions of the article 1F roundtable. Herenate that that proposition does not
involve weighing or proportionality; the prohilmh is absolute and, if it applies, it
avoids any need to make a judgment about dangetional security. In that event,

any ruling about the meaning of article 33.2 wdwddof no practical moment.

[33] More significant than those points is the resulthed UNHCR consultation
based on the paper. The statement of the broagknsuns of the Cambridge expert

roundtable comprised seven points. The only otetimg to para (2) of article 33

15 The authors instance as the other non-derogaits the prohibitions on the arbitrary deprivation
of life and on slavery and servitude, 132 n 105.

1 Sir Elihu Lauterpacht and Daniel Bethlehem “Th®mme and content of the principle obn-
refoulementOpinion” in Feller, Turk and Nicholson, n 13 aleg137-138.

7 Parg11] (3) above.



gives no indication of any support at all for pat@¥ and 178 of the paper and their
“requirement of proportionality”. It does, by coast, accept the proposition about
torture stated in para 179 and valuably emphasiseseed for a narrow reading of

the exceptions:

7. There is a trend against exceptions to basicanurights principles.
This was acknowledged as important for the purpo§ése interpretation of
Article 33(2). Exceptions must be interpreted vesgtrictively, subject to
due process safeguards, and as a measure ofdast rén cases of torture,
no exceptions are permitted to the prohibition agae®ulement?

[34] The UNHCR consultation reflects and in some degeesolidates general
state practice bearing on the meaning of the Cdmwerand in particular of
article 33. The relevant practice of individuatss to which we were referred also
does not accept — indeed rejects — any proporitgnat weighing and balancing
linkage between the assessments made under thearagraphs of article 33. It is
the practice of three major countries of refugeaitéd Kingdom statutes of 2001 and
2002 make it explicit that article 33.2 shall net taken to require consideration of
the gravity of a threat by reason of which art@81 would or might apply. United
States legislation makes it explicit that the psavi of para (2) of article 33 is an
exception to para (1) and provides that an alien emgages in terrorist activity as
defined comes within the security limb of the paagdp; that definition includes no
element of proportion. It also determines thati\e fyear sentence meets the
standard of a “particularly serious crime” for tharposes of the second limb of
para (2¥° That legislative determination of course prectudmn argument of
balancing or proportionality as does a comparahlstralian provision defining
“particularly serious crime® The Australian Government in a paper prepared for

the UNHCR consultation also rejects proportionadisyan element of article 33.

8 Note 13 above, Summary Conclusions: the prinapleon-refoulementl79 [emphasis added].

19 Anti-Terrorism, Crimes and Security Act 2001,4s 3t makes the same provision for article 1F;
see paras [28]-[29] above; and Nationality, Immaigm and Asylum Act 2002, s 72(8).

20 8 USC § 1231(b)(3)(A) and (B): see also §81244j&3) and 1182(a)(3)(B)(iv).

2L Migration Act 1958 s 91U.

2 Interpreting the Refugees Convention — an Austnalntribution(2002) 59. While the paper
says there is no requirement in the text of artd3e2 to apply a proportionality test it is open to

states for administrative purposes to consider dtvesequences for a refugee in making the
determination under article 33.2.



Relevant rules of international law

[35] The process of interpretation of article 33.2 isoalo take account of any
relevant rules of international law, as indicated dsticle 31(3)(c) of the Vienna
Convention on the Law of Treaties. In that contéit Harrison took us to
commentaries supporting the conclusion that custpniaternational law also
prohibited refoulement. The commentaries in tiseatement of the customary law
do not however in their essence go beyond the aéxrticle 33 including its
exceptions in the cases of perceived threat toomalti security and serious
criminality affecting public safet§f. The real significance of the argument that
customary international law now prohibits refouleinés for the 50 or so states
which are not parties to the Convention and itddem. New Zealand of course is.
In its case the customary rule cannot add anytbingvay of interpretation to the
essentially identical treaty provision. Nor cae ttontention, if established, that the

rule with its exceptions now has a peremptoryjusrcogengharacter.

Drafting history

[36] We now turn to the passage in the drafting histdrthe Convention invoked
by Glazebrook J. In terms of article 32 of the nfia Convention, the drafting
history of a treaty is to be invoked only to confia meaning reached by the means
set out in article 31 or to dispel an ambiguityaamanifestly unreasonable or absurd
meaning arising from those other means. Given that passage from the
negotiating history is cited in support of the pydmnality reading, the
unreasonableness or absurdity ground would haveetowoked. But as already
indicated, the ordinary meaning of the terms ofcEt33 read in context by
reference to purpose and supported by subsequaatiger is not absurd; to the
contrary it is perfectly reasonable. There is fimther difficulty that the drafting
history does not in fact support a proportionatity balancing proposition. The
relevant statement was made by the United Kingdepnesentative when he spoke
in support of the French/United Kingdom amendmenppsing the addition to the

text of what became para (2) of article 33.

2 The principal reference is to Lauterpacht anchBéem, n 16 above, especially para 219.



[37] The text before the 1951 Conference contained ni@ rin@n the prohibition
on expulsion, essentially in the form now to benfdun article 33.1. The United
Kingdom Government had commented at the earlieftidgastage on the single
paragraph draft that it would continue to act dsad in the past in the spirit of the
article. But it had in mind exceptional casesudahg those where the alien, despite
warning, persists in conduct prejudicial to goodesrand government or where the
alien, although technically a refugee, is knowibéoa criminal. In such exceptional
cases it must reserve the right to deport or retbenalien to whatever country,
including his own, is prepared to receive KtmThe joint amendment, proposed at
the subsequent diplomatic conference called to tetephe Convention, followed
from that reasoning. The French representativealspg in support of it, began by
drawing the parallel with the exception to the gm@firefugee status:

[He] observed that the text of the draft Conventammitted the principle
that a State could refuse the right of asylumwas therefore only just that
countries which granted that right should be ablevithdraw it in certain

circumstances. If they could not do so, they wotllohk twice before

granting an unconditional right.

He agreed that the right of asylum was sacred,pbople should not be
allowed to abuse it. The French and United Kingddetegations had
submitted their amendment in order to make it fbdsdor States to punish
activities carried on in the name of that rightf directed against national
security or constituting a danger to the communiBrance and the United
Kingdom, however, had no intention of opposing tight of asylum on

grounds of indigence. Reasons such as the seafirihe country were the
only ones that could be invoked against that right.

The right of asylum rested on moral and humanitaciansiderations which
were freely recognized by receiving countries, tbdtad certain essential
limitations. A country could not contract an unddional obligation
towards persons over whom it was difficult to ei@any control, and into
the ranks of whom undesirable elements might vndiltiate. The problem
was a moral and psychological one, and in ordesdlwe it, it would be
necessary to take into account the possible reectbpublic opiniori®

The representative of the Holy See, commentinghenjdint amendment, admitted
that it was very difficult to avoid exceptions toyarule, but suggested a narrowing

of the states’ power:

24 Weis, n 14 above, 325.

% Conference of Plenipotentiaries on the StatuReffigees and Stateless Persons, Summary Record
of the Sixteenth Meeting 11 July 1951. UNGA A/CQRISR.16 pp 6-7.



What was meant ... by the words “reasonable groundi&’.considered that
the wording : “may not, however, be claimed by fagee who constitutes
danger to the security of the country” would befgrable?

It was in response to that proposal for a narronvohgtate power that the United
Kingdom representative made the comment, emphabelet, quoted by the Court

of Appeal and by others:

Mr Hoare (United Kingdom) associated himself witle remarks made by
the French representative, who had amply explathedyrounds on which
States might be justified in making exceptionshe general application of
article [33]. The authors of the joint amendmead Isought to restrict its
scope, so as not to prejudice the efficacy of thielaas a whole. It must be
left to States talecide whether the danger entailed to refugeesxpulsion
outweighed the menace to public security that waride if they were
permitted to stay Without such a provision governments might fiihd
difficult to accept article [33], to which, as habeen pointed out,
reservations could not be entefédt must be borne in mind that the climate
of opinion had altered since article [33] had bekafted, and that each
government had become more keenly aware of theemudangers to its
national security. Among the great mass of refageavas inevitable that
some persons should be tempted to engage in adivit behalf of a foreign
Power against the country of their asylum, andauld be unreasonable to
expect the latter not to safeguard itself againsthsa contingency. To
condemn such persons to lifelong imprisonment, eifethat were a
practicable course, would be no better solution.

The representative of the Holy See had raisedinavtgections to the words
“reasonable grounds”. As he (Mr Hoare) had suggk#teir insertion, it
was incumbent on him to explain his reason for g@a, which was that it
must be left to States to determine whether thenesufficient grounds for
regarding any refugee as a danger to the secdrihea@ountry?

[38] The remainder of the debate suggested no elemdsdlance or proportion.

After a minor irrelevant amendment was made tdhie United Kingdom/French

proposal was adopted and became what is now paraf @ticle 33. We see the
British emphasis in the cited passage on lettirgest weigh relative risks as a
response to the Holy See’s suggestion which woalk hrestricted states’ area for
judgment and as not supporting an additional prioguality requirement Nor

could the initial French statement be read in ey >

% Pages 7-8 (original emphasis).
27 See now article 42 of the Convention.
2 Page 8.

2 See also Hathaway and Harvey “Framing Refugete&ion in the New World Disorder” (2001)
34 Cornell Int'l LJ 257, 294.



Cases and commentaries

[39] The Court of Appeal records that a balancing apgroa&as taken by the
House of Lords irRehmanWhile there are a number of references to balancing
they were made in a different cont&tMr Rehman was not a refugee. Rather, he
was a Pakistani national who had been granted esieégrance to the United
Kingdom. Five years later he had his applicationihdefinite leave to stay in the
United Kingdom refused by the Home Secretary, wlko gave notice that, because
of Rehman’s association with an organisation ingdhin terrorist activities in the
Indian subcontinent, he had decided to make a thtpmr order on the ground that it
would be conducive to the public good in the ind&seof national security. That
assessment did not involve in any way any risk amgeér to Mr Rehman on his
return comparable to the assessment to be made antide 33.1. The primary
issue was whether the Minister was entitled to takeoverall view of national
security including indirect effects on it caused dmtivities directed against other
states. The House of Lords ruled that he was stdeel) emphasising the very large
policy element which was primarily for the Ministér Accordingly the statements
about the Minister's judgment or assessment areofdirect assistance in the
determination in this case of whether the weighang balancing of the impact on

the individual or proportionality have a role irethpplication of article 33.2.

[40] We also do not find the commentaries of great helfye have already
discussed the Lauterpacht/Bethlehem opifiorGuy Goodwin-Gill mentions the
very broad judgment left to State authorities bg #security limb of para (2), but,
apparently inconsistently, contends that the appba of the “particularly serious
crime limb” ought always to involve the question gbportionality, with account
taken of the nature of the consequences likelyefalbthe refugee on return, but of

the four cases he cites the two we have been abéedess do not support that

% Eg paras [16], [56].

31 Eg Lord Slynn at [17], Lord Steyn at [28] and [;34dnd Lord Hoffmann at [50] (leaving no role at
all for the courts in national security matters).

%2 Parag31]-[33] above.



position, and he gives no other authority or reasom the 2001 UNHCR global

consultations Geoff Gilbert in his paper on exausclauses, including article 1F,
also argued for proportionality in that entry coiifé He refers to a United States
decision rejecting the argument and Sareshto support it, but in that case the
Canadian Courts were concerned with the applicabbrthe guarantee in the
Canadian Charter of Rights and Freedoms of theciptes of fundamental justice
and the express limit to the rights stated in flprovision which has been
consistently read as involving assessments of ptiopality. Those provisions are
in sharp contrast to the wording and structure dicla33. The use of

proportionality in Sureshhas in any event been criticised since it contabegl

derogations from absolute protections under inteonal law=

[41] Grahl-Madsen in discussing article 33 in his authtive Commentary on the
Refugee Convention 195inakes no reference at all to proportionaityProfessor
James C Hathaway and Professor Colin J Harvey tréfiec requirement, calling
attention, among other things, to the possibiligttit could work in practice against
a liberal view of the duty to protect refugégs.

The meaning of article 33.2

[42] We accordingly conclude that the judgment or assessto be made under
article 33.2 is to be made in its own terms, berefice to danger to the security, in

this case, of New Zealand, and without any balancnweighing or proportional

¥ The Refugee in International Laf®d 1996) 139-140 and n 107. The US Board of Ignation
Appeals inMatter of Toboso-Alfons@2 March 1990 No A-23220644 held only that theenéies
of the possession of cocaine were not “particuladgious crimes” and rejected the Immigration
Service’s appeal. It made no reference to balgncin 1994 the Attorney-General designated the
decision as precedent in all proceedings involtirgsame issue or issues. Ipma v INS 868 F
2d 511 (1989), the US Court of Appeals for thetF@iscuit did not even reach the issue presented
by para (2), holding that the appellant had notwshehe would be subjected to persecution.
Again there is no reference to balancing.

3 Feller, n 16 above, 462-464.

% Eg Mullan, n 5 above.

% A Grahl-MadsenCommentary on the Refugee Convention 1@%ficles 2-11, 13-37, UNHCR
(1963 re-published 1997) 232-243.

% He does quote (at 233) the statement by the tKibegdom representative quoted by the Court of

Appeal, but in his lengthy commentary makes nottahgll of it in terms of any requirement of

proportionality.

Hathaway and Harvey, n 29 above, 294-296.

38



reference to the matter dealt with in article 33he threat, were Mr Zaoui to be
expelled or returned, to his life or freedom on ghescribed grounds or the more
specific rights protected by the New Zealand BilRights Act 1990 read with the
International Covenant on Civil and Political Righttnd the Convention against
Torture and other Cruel, Inhuman or Degrading Treamt or Punishment.

Paragraph (2) of article 33 of the Refugee Conwvardiates a single standard.

[43] How can the requirements of article 33.2 be usegfithborated? As did all
members of the Court of Appeal, we draw on thegleciof the Supreme Court of
Canada inSuresPf and recall the differing uses of “security of N&galand” in
many different contexts as discussed by the Cdulppeal inChoudry v Attorney-
General®® We emphasise, however, the need for cautionassgig such a statutory
text.

[44] One significant feature of para (2) is the contizstween “danger to the
security of New Zealand” in its first limb and “dger to the community” in its
second, with the second not having a security esiphaut requiring conviction of
“a particularly serious crime”. Also suggestingigh standard is the consequence of
removal to the dangers contemplated by para (larbEle 33. Against those
considerations is the wording and drafting histofythe provision and its very
subject matter which together indicate that thecetee has a broad power of
appreciation of the relevant facts and considematio

[45] We adopt essentially the test stated by the Supr€mat of Canada in
Suresh a test close to that stated by the Court of Apped not really disputed
before us : to come within article 33.2, the pergolguestion must be thought on
reasonable grounds to pose a serious threat setheity of New Zealand; the threat
must be based on objectively reasonable groundghenthreatened harm must be

substantial.

[46] We do not include the element of “appreciable adton” included in the
Court of Appeal’s third declaration: that can lead as incorporating the idea of

% Note 4 above, paras [80]-[92].
40 [1999] 2 NZLR 582, 594-595; see para [135] @& jindgment of Glazebrook J.



proportionality which we have rejected. It alsikel the element of “real
connection”, unnecessarily glosses the test whiehhawve just stated and which, in

the hearing, was not disputed in its essentials.

Has article 33.2 been amended?

[47] So far we have been considering the interpretaifoarticle 33.2 in its own
terms. A further argument is that the provisios baen amended for those states,
including New Zealand, which are also parties ® @onvention against Torture.

Article 3(1) of that Convention provides:

No State Party shall expel, retumefoulen or extradite a person to another
State where there are substantial grounds for\etjehat he would be in
danger of being subjected to torture.

The argument is that the limits on non-refoulemienpara (2) of article 33 are

overridden in the case where torture is threatened.

[48] Much the same argument is made in respect of gfadrbitrary death, as

well as of torture, by reference to articles 6(dJ & of the ICCPR:

6(1). Every human being has the inherent righiféo This right shall be
protected by law. No one shall be arbitrarily degd of his life.

7. No one shall be subjected to torture or to ¢riméluman or degrading
treatment or punishment. ...

While those provisions do not expressly deal wititesaction such as expulsion or
deportation which is likely to lead to death orttioe in another country, they, like
their counterparts in the European Convention omé&tu Rights, have been applied
to such actions by the Human Rights Committee hadEuropean Court of Human

Rights. We come back to that matter in the |lagt gfathese reasons.

[49] Mr Harrison submits that article 33.2 has been atedrby those provisions.
He depends on article 30(3) and (4)(a) of the Vée@onvention which, he says,
states the relevant rule of treaty law:

3. When all the parties to the earlier treaty jpagties also to the later
treaty ... the earlier treaty applies only to theeexithat its provisions are
compatible with those of the later treaty.



4. When the parties to the later treaty do noluihe all the parties to the
earlier one:

(a) as between States parties to both treatiesah® rule applies
as in paragraph 3;

Paragraph 5 reads in part:

5. Paragraph 4 is without prejudice to article [#hich is about the
amendment of treaties] ... .

[50] Those provisions are designed for treaties thaaterdilateral rights and
obligations. They do not easily apply to the pn¢sgtuation where the obligations
of article 33 are in substance unilateral as welbaing oweerga omnegto all the
other parties collectively). More significantly the present context, the provisions
do not, contrary to the submissions, regulate thermiment of treaties. That is a
matter dealt with in articles 39-41 which are npplecable in the present case.
Rather, as the heading to article 30 shows, itgigians concern the application of
successive treaties relating to the same subjettemarhat is to say, article 33.2 of
the 1951 Convention has not itself been amendethdéyater ICCPR and Torture
Conventiort* Rather, they have to be applied in a successase vand there is the
further consideration that it is only article 332 the 1951 Convention that is
incorporated into New Zealand law by Part 4A of bmenigration Act. As already
indicated, we later consider the ways in which ¢éhadditional treaty provisions are

implemented in New Zealand law.

Or voided in part by a peremptory norm?

[51] A final argument goes a step beyond the amendnoenétion. It is that the
prohibition on refoulement to torture has the stabfi a peremptory norm ous
cogenswith the consequence that article 33.2 would newdid to the extent that it
allows for that: see article 64 of the Vienna GCamon?* While there is

4 The European Court of Human Rights reached aairoonclusion in respect of article 3 of the
European Convention and articles 32 and 33 of thudgee Convention ifChalal v United
Kingdom(1996) 23 EHRR 413 para 80.

42 Whether international law recogniségs cogensor peremptory norms was the subject of
controversy in the lead up to the preparation ef \tenna Convention, eg Sincldihe Vienna
Convention on the Law of Treati¢2d ed 1984) ch 7 and Reutertroduction to the Law of
Treaties(1989) 109-112 and 143-144. Since the Conventioluded provisions on peremptory
norms the debate has moved on to the instancesbfrorms.



overwhelming support for the proposition that tlmehibition on torture itself isus
cogens? there is no support in the state practice, jutigisions or commentaries
to which we were referred for the proposition ttieg prohibition on refoulement to
torture has that statés.So far as state practice and the commentatorsoaieerned
the position appears clearly in the legislation tioered earlier and the papers
prepared for, and the statements emerging from 208 UNHCR consultation.
They set out the absolute propositions about terand arbitrary death distinctly
from the requirements of article 33: the obligasi@me successive, not merged.

Conclusion

[52] We accordingly conclude that those applying art@B2 under Part 4A of
the Immigration Act are to apply it in its own tesmIn particular, to come within
article 33.2, the person in question must be thboghreasonable grounds to pose a
serious threat to the security of New Zealandjhineat must be based on objectively

reasonable grounds and the threatened harm mssbistantial.

2 The scope of the functions under Part 4A and theillocation between the
Director, the Inspector-General and the Minister

[53] The Attorney-General contends that the Directarascerned under Part 4A
only with national security considerations, inclugliin this particular case whether

the test in article 33.2 is met. The factors tacbesidered by the Inspector-General

43 EgSiderman de Blake v Argentin@65 F 2d 699 (1992) 714-71Brosecutor v Anto Furundzija
(Judgment) (10 December 1998) IT-95-17/1-T (Trinb@ber, ICTY) paras 144, 147, 153-184,
v Bow Street Metropolitan Stipendiary Magistrate parte Pinochet Ugarte (No 33000] 1 AC
147,198, 275 and 290 and all the authorities tkésr to.

4 The submissions refer to:

(@) UNHCR Executive Committee Conclusions (1996ut, while stressing the
fundamental importance of the principle of non wdonent, they do not address the
ius cogensssue;

(b) Lauterpacht and Bethlehem, n 16 above, butdleant passages do not say that the
prohibition on refoulement to torture makes arti8&2 void to that extent (paras 53
and 195) or they address the customary law stdttreeqorohibitions on refoulement
(paras 230-253);

(c) Gilbert on article 1F, but he too does nattead that the later developments relating
to torture voids part of article 33.2; and

(d) de Wet (2004) 15 EJIL 97, 118, which may supploe proposition, although the
argument is unclear, and it cannot in any eventdstagainst the practice to the
contrary.



of Intelligence and Security are the same : thiitefs role is a specific and limited
one and does not extend to questions about theegoesces for the individual of
removal or deportation. Rather, it is the Ministéimmigration who is concerned
with those matters, including any relevant inteioral human rights obligations

protecting Mr Zaoui.

[54] Mr Harrison, for Mr Zaoui, submits to the contratiyat the Inspector-
General, in exercise of his functions under Part &Aobliged to determine the
potential adverse consequence for the individtiaise consequences are then to be
weighed against the claimed danger to the secafityew Zealand. On this view,
while the Crown rightly accepts that it must giviéeet to Mr Zaoui’s rights under
the Bill of Rights and related provisions of intational law, it wrongly seeks to
pigeonhole them to the Minister at a stage aftersicurity risk certificate has been

confirmed.

[55] These contentions require us to give close atterttiothe provisions of the

relevant legislation, their purpose and the widetext in which they are to be read.

[56] We begin with s 114D under which the Director o€@édy has the power to
provide a security risk certificate if he is sa#sf that three stated conditions are
satisfied. They are the conditions set out incrtificate in this cas€. One of them
is that the person meets the relevant securityer@it— here those stated in
s 114C(6)(a) and (4)(a) involving danger to theusiég of New Zealand in terms of
article 33.2 of the Convention and being a threatdtional security in terms of s 72
of the Act. In making that decision the Directoayntake into account relevant
information in addition to classified security infioation. The certificate by itself
has no immediate effect. For that to happen thad#r of Immigration must make
a preliminary decision to rely on the certificat®efore making that decision the
Minister may, but need not, have an oral briefirapf the Director, the content of
which may not be recorded by or for the Ministehonalso may not divulge the
contents of the briefin§. A Minister who does rely on a certificate is diged to

give reasons for the decision and may not be cdetpeh any proceedings to

4 Parg3] above.
4 Section 114E.



provide those reasorfs. One effect of the Minister's preliminary decisia to

suspend the processing of immigration applicataoms proceedings.

[57] The person may then seek a review by the Inspé&xmeral of the decision
to make the security risk certificafe Section 1141(4) is central:

(4) The function of the Inspector-General on a @evis to determine
whether—

(@) The information that led to the making of thkertificate
included information that was properly regardedckssified
security information; and

(b) That information is credible, having regardtte source or
sources of the information and its nature, anelevant to any
security criterion; and

(c) When a relevant security criterion is appltedthe person in
light of that information, the person in questian properly
covered by that criterion—

and thus whether the certificate was properly nadeot.

[58] This provision closely (if not exactly) tracks sATi(1) under which the
Director acts at the beginning of the process ppears from the certificate given in
this casé? We return to the function set out in s 114l(4demfconsidering the

procedure the Inspector-General is to follow inentaking the review.

[59] The Inspector-General, who must be a former HighrCaudge and who has

similar tenurée? in undertaking the review

may, like the Director, take into account relevamfiormation in

addition to the classified security information

has all the powers conferred by the Inspector-Geradrintelligence
and Security Act 1996, with prescribed provisiorsplging with

necessary modifications to the reviéw

47 Section 114F.

48 Section 114G.

49 Sections 114H(1) and 114I(1) and (2).

%0 Para [3] above.

1 Inspector-General of Intelligence and Security 2896 ss 5(3), 6(2) and 7.
2 Section 1141(4) of the 1987 Act.

% Section 1141(6)(a) and (b).



is to be provided with the Labour Department filedaany other

relevant information held by it.

The person seeking review of the Director’'s deasmmake the certificate may

[60]

be represented by counsel or otherwise in the malwith the

Inspector-General

have access to the extent provided by the Privaryt@information

about the person other than classified securigrmétiori®

make written submissions about the matter whethearob they also
wish to be heard under one of the prescribed piangsof the 1996
Act.>

The prescribed provisions which are to apply witkessary modifications

require the Inspector-General to have regard tordlgeirements of

security®

permit the person to be heard, to be representedobgsel or any
other person, and to have other persons testifyth@r record,

reliability and characté&r

enable the Inspector-General to receive such eg@leas the
Inspector-General thinks fit, whether admissibleaicourt of law or

not®
require the inquiry to be conducted in private

enable the Inspector-General to hear evidence agbarand in

private if the interests of justice so requiremdb otherwise would be

54

55

56

57

58

59

60

61

Section 1141(6)(c).

Section 114H(2)(a).
Section 114H(2)(b).
Section 114H(2)(c).
Section 13 of the 1996 Act.
Section 19(4).

Section 19(5).

Section 19(6).



likely to prejudice national interests stated ia #ct or the privacy of

an individua¥

require the Inspector-General to give a securignag or person the
opportunity to be heard if there may be sufficigrdunds to make a

report or recommendation adversely affecting them

enable the Inspector-General to require persopsatuce documents
and to give informatioff, with those persons having the privilege of

witnesses in court proceedifgs

enable the Inspector-General, subject to the piangsof the Act, to
regulate the proceedings in such a manner as gpedior-General
thinks fit®

place limits on the disclosure by the Inspector€3ah of certain
security informatiori” impose secrecy obligatiofisand restrict

publication®

[61] The decision of the Inspector-General must be apenied by reasorfsand
if the Inspector-General confirms the certificdte person may appeal to the Court

of Appeal on a point of law.

[62] One aspect of the Inspector-General’s process eatbhveniently resolved
at this stage. It concerns the role, if any, & Director during the course of the
review in providing the Inspector-General with het relevant information which
may become available to the Service during theereygeriod. Mr Harrison submits
that the Director’s role is complete when he issiiesinitial certificate, with the

qualification that if something new and startlingpaared he might issue a new

62 Section 22, referring to s 26(3).
3 Section 19(7).

% Section 23.

8 Section 24(3).

%  Section 19(8).

7 Section 26.

% Section 28.

% Section 29.

0 Section 114J(4).

. Section 114P.



certificate; and if the information were favouralib the person he should either
withdraw the certificate or provide a summary. e not read the legislation as
imposing such limits. The Inspector-General hasmbtrpowers to seek and indeed
require evidence and documents and the Directasisyell, entitled to be heard if
the SIS may be the subject of a critical report.e Would see it as part of the
Director’s responsibility to provide relevant infoation, including updated

information, to the Inspector-General who mustairse be alert to the upholding of
the right of the person to be heard.

[63] The procedural provisions have two characteridgio®ng others. They are
very close to those included in the Ombudsmen Igs since 1962, with an
inquisitorial and informal cast. But, second angldying that, they expressly give
the individuals concerned the right to a hearingpriovisions copied over from the
New Zealand Security Intelligence Service Act 1969.Those more specific
protection provisions recognise that the focushef inspector-General’s function is
on alleged concerns about or conduct of the indafsl in question. In particular
those persons have the right to be heard, to beesepted, to have access to
information, to make written submissions and td tedtimony about their record,
reliability and character. That is all of couragbject to restraints in respect of

classified security information and national seigumore generally.

[64] The first of the characteristics identified — tiguisitorial, Ombudsmen Act
based emphasis — tends to support the Attorneyt@éneargument that the
processes are aimed at nothing more than examihexgecisions under review for
error. They are bounded by those decisions. €hersl characteristic may be seen
as more equivocal but it too focuses on the actadrthe individuals rather than on

possible consequences for them.

[65] The main support for the Attorney-General’s argutreames however from
the consistent statement throughout the relevantigions of Part 4A setting out the
Inspector-General's functions. Further support tfaat argument comes from the

2 Compare s 18(3) of the Ombudsmen Act 1975.



1996 Act. We begin with the provisions of Part 4Atting out the Inspector-

General’s functions.

[66] The person subject to the Director’s certificatiomy ... seek a review by
the Inspector-General of Intelligence and Secuwftyhe decision of the Director of
Security to make the security risk certificate”.The noun “review”, which recurs
throughout the relevant sections, means in thigestwriooking over a particular
thing again with a view to the correction or impeavent of that thing. The more
specific legal meaning (for instance in judiciaVieav) also has that focus on a
particular decision already taken. And what ighiat is being reviewed? The
decision of the Director to make the security migktificate, nothing more, nothing
less. That decisidhwas based, so far as the governing substantiterion was
concerned, only on the understood threats to retecurity referred to in s 72 and
article 33.2. 1t did not extend beyond those matte threats to the person who is
the subject of the certificate. The substantivéedon to be applied by the
Inspector-General is similarly limited by s 114(@)) That officer has no power in
terms of substance to go beyond a relevant seaunitgrion. We do not accept the
argument for Mr Zaoui that there is a significanffedlence between the two
statutory statements of the functions of the Doeend of the Inspector-General.
On the contrary, it is the common requirement enththat the applicability of the
substantive security criterion be determined thaignificant.

[67] Mr Harrison also contends that the use of the Wprdperly” three times in

s 1141(4), setting out the function of the Inspeck@neral? is of considerable
significance in assessing the scope of that functibhat word is not used in relation
to the role of the Director or the Minister. Wewwyer see its use as actually
reinforcing the proposition that the substantivie i the Inspector-General does not
extend beyond that of the Director. The InspeGeneral’s function is to determine
whether the person is properly covered by the eglewriterion and accordingly
whether the certificate is to be “confirmed” (to weoto the word used in s 114K).

3 Section 114H(1); see also s 114I(1) and (2).
" As set out in parf8] above.
s Parg57] above.



The “propriety” of the Director’s action would hayde in question if the Inspector-

General were able to act on the quite distinctsaka threat to the person.

[68] It will of course be the case, to turn to anothieMo Harrison’s contentions,
that the Inspector-General will have access tormétion and submissions that were
not before the Director. In that sense the reyieacess is a more independent one
than that of a court undertaking judicial reviewie¥) in general at least, is limited
to the situation, including the information, asvas at the time of the decision. But,
as with other related processes provided for il\tee Zealand Security Intelligence
Service Act and the 1996 Act, it does not follovatttihe scope of the inquiry
changes. Rather, the quality of the decision shaoiprove, given the extra
assistance provided by the additional informatiod &he hearing. The Inspector-
General's powers extend beyond those generallyladblai to a review court in
another sense. If the Inspector-General concluafes, the independent assessment
aided by the new material, that the certificateusthanot be confirmed he must
substitute his decision for that of the Directoin that we agree with the views
expressed by Anderson P and Glazebrook J in thet Gbdppeal’® But again that
does not affect the scope of the issues the Insp&atneral may rule on. While the
depth of that consideration will be greater, andlevtine determination is likely to be
made in part by reference to new information, iisittv does not change. It is
confined in substantive terms in this particulasec#o the twin aspects of threats to

national security.

[69] One final point about the wording of the InspedBmnreral’s function
remains to be considered — the differences in ¢inses of the verbs in s 1141(4)
which Mr Harrison says are significant. The Ingpe&eneral is to determine

whether:

(a) the information that led to the making of tlegtificate included

information thatvasproperly regarded as classified;

(b) that informations credible ands relevant to a security criterion,

and

® Paras [18] and [77]-[80].



(c) when a relevant security criteriogs applied to the person in
light of that information, the person in questie properly

covered by that criterion

and thus whether the certificat@sproperly made or not.

[70] Before we consider the argument based on the temsesiotice one plain
inconsistency between this provision and the extererray of provisions regulating
the Inspector-General’'s procedures. He will be ingakhe decision whether to
confirm the certificate on the basis of informatiand submissions going beyond
that which was available to the Director. Sectiddl(4) must be read with that
gloss to make the statute wdrk.Turning now to the tenses, those in (b) and (c)
correctly contemplate the Inspector-General makangcurrent decision. The
question is whether in the light of all the relevarformation and submissions (to
return to the point just made) the security criteriapplies, according to the
assessment of the Inspector-General. It folloves the choice of the past tense in
the final line of s 1141(4) is unhappy. As s 11#idicates, the real issue is whether
the certificate is to be “confirmed” at the timeetlinspector-General makes his
decision. We do not see those drafting infelisias affecting in any way the scope
of the matters to be considered. That scope remd@iimited by the relevant

national security criterion.

[71] That limited scope is also supported, if furthgusart be needed, by the roles
of the Inspector-General of Intelligence and Segwnder the 1996 Act and of the
Director under the SIS legislation. According t®ftitle, it is an Act to increase the
level of oversight and review of intelligence aretgrity agencies by providing for

the appointment of an Inspector-General. Underdbject provision of s 4 the

Inspector-General is to assist relevant Ministersthe oversight and review of
intelligence and security agencies, in particulprassisting the Minister to ensure
that the activities of the agency comply with thesland that complaints relating to
that agency are independently investigated. Then@g in this case, the New
Zealand Security Intelligence Service, is concerngtth gathering and assessing

intelligence about New Zealand’s security and imfimg, advising, inquiring and

" EgNorthland Milk Vendors Association Inc v NortherrdkMitd [1988] 1 NZLR 530, 537-538 (CA).



recommending in light of that intelligence. Theorhpoint is that the Inspector-
General is set up to assist with the review andsigiet of such intelligence and
security activity. The function of the Office doret extend to possible threats to

non-citizens overseas.

[72] A final matter is that any consideration of suche#ts would involve a
contemporary assessment of the situation in thécpkr country to which the
person is to be sent and in particular the thréateuman rights there. But the
Inspector-General may have no way of knowing th@ppsed destination. At the
time of the review the Government may have no aldr destination in mind or
there may be several possible destinations. Thay ohange and, further, the
human rights situation in possible destinations mlagnge. The Inspector-General
has expertise and information about security amelligence, but not about human
rights matters. The powers conferred on the Irtgp&general by the legislation
provide him with no adequate basis to make an sssa# concerning human rights,

even less to weigh that assessment against the tbhreational security.

Conclusion

[73] Accordingly, in agreement with the Court of App&alye conclude that in

carrying out his function under Part 4A of the Ingnaition Act the Inspector-General
is concerned only to determine whether the relesaatrity criteria — here s 72 and
article 33.2 — are satisfied. He is not to deteemwhether Mr Zaoui is subject to a

threat which would or might prevent his removahfrblew Zealand.

[74] We now consider how such a threat is to be addiegssder New Zealand

law.

3 The protection of the right not to be returned tothe risk of torture or the
arbitrary taking of life

[75] The result of the two rulings we have already miad#hat it is not for the

Inspector-General to address the existence of hrgatt to Mr Zaoui were the

8 [2005] 1 NZLR 690 at paras [169](b), [24] and 11.7



Government to act to remove him from New ZealaBdt the Government, through
the Solicitor-General, accepts that it is obligedd domply with the relevant
international obligations protecting Mr Zaoui fraeturn to threats of torture or the
arbitrary taking of life. That position was in esse taken in correspondence
between the then Minister of Immigration and thdicgors for Mr Zaoui in
November 2003, with the consequence that the pdiowgeagainst her was
discontinued. The Attorney-General does remaia party, being “sued [according
to the amended statement of claim] in respect ®Ghown (in particular in light of
the Crown’s obligations under the New Zealand &ilRights Act 1990) ...".

[76] In terms of the position taken in that correspomeenn the Minister’s

statement of defence, and by the Solicitor-Genéhnal,Crown accepts in particular
that it is obliged to act in conformity with New @and’s obligations under articles
6(1) and 7 of the ICCPR and article 3 of the Comtieenagainst Torture. For

convenience we set them out again:

Article 6

(1). Every human being has the inherent rightifea [This right shall be
protected by law. No one shall be arbitrarily degd of his life.

Article 7

No one shall be subjected to torture or to crughuman or degrading
treatment or punishment. ...

Article 3

1. No State Party shall expel, retuneféulen or extradite a person to
another State where there are substantial groamds=efieving that he would
be in danger of being subjected to torture.

[77] The question which remains to be considered isvidyein which under New
Zealand law those obligations may be met, includirggquestion of who is to meet
them, given that it is not the Inspector-General.

[78] The pleadings and the correspondence give paitteopossible answer by

referring to ss 8 and 9 of the Bill of Rights:



8 Right not to be deprived of life

No one shall be deprived of life except on suchugds as are established by
law and are consistent with the principles of fundatal justice.

9 Right not to be subjected to torture or cruel tratment

Everyone has the right not to be subjected to tertw to cruel, degrading,
or disproportionately severe treatment or punistimen

[79] Those provisions do not expressly apply to actitaieen outside New
Zealand by other governments in breach of the gigiited in the Bill of Rights.
That is also the case with articles 6(1) and 7 hef tCCPR. But those and
comparable provisions have long been understoaapplying to actions of a state
party — here New Zealand — if that state proposetake action, say by way of
deportation or extradition, where substantial gasuhave been shown for believing
that the person as a consequence faces a realf fiing subjected to torture or the
arbitrary taking of life® The focus is not on the responsibility of thetest® which
the person may be sent. Rather, it is on the afitig of the state considering

whether to remove the person to respect the substaights in issue.

[B0] The next question concerns the effect of that akilbgp on relevant New
Zealand legislation. That legislation may include provisions of the Bill of Rights
just mentioned and ss 114K to 114N and s 72 ofrtimeigration Act.

[81] Itis convenient to begin with s 114K which was fiievision at the centre of
the relevant pleading in the amended statementaohc It empowers the Minister
to decide within three working days whether or motrely on the confirmed
certificate. In making that decision the Ministamder subs (2), “may seek
information from other sources and may considetemather than the contents of

the certificate”.

[82] That final phrase read by itself might suggest thatMinister could consider

humanitarian matters at that point, but that wolkd a slender base for a wide

9 EgSoering v United Kingdorf1989) 11 EHRR 439 (E Ct HR) paras 90 andidagdler v Canada
(1993) Human Rights Committee CCPR/C/48/D/470/19%kas 13.1-13.2R (Ullah) v Special
Adjudicator[2003] 1 WLR 770 (CA)Chalal v United Kingdon1996) 23 EHRR 413, paras 73-
82. See also for extradition the powers of theiar of Justice in ss 30(2)(b), 48(1)(b) and 49 of
the Extradition Act 1999.



ranging inquiry, particularly if it were all to bendertaken within three days. The
“other matters” might instead be a relevant segumiterion other than that actually
contained in the certificate — for instance, a coration of article 33.2 with s 73,

which is about suspected terrorists, rather thah si72. And that expression is not
to be read by itself: as we have seen, Part 4¥eig much focused on national

security issues.

[83] The next relevant provisions are subs (3) and (4)1d.4K:

(3) On receipt of a direction from the Minister endsubsection (1) to rely
on the confirmed certificate, the chief executivestrensure that—

(@) Where the person's case was before the TripanaAuthority, the
Board, the District Court, or High Court before ttetificate was
made, the relevant body is immediately notifiedha prescribed
manner of the Inspector-General's determinatiotherfailure to
seek review, so that it can dismiss the matterelmamce on this
section; or

(b) In any other case, an appropriate decisionasann reliance on
the relevant security criterion as soon as praaléca

(4) In either event, the chief executive must eashat—

(@) Any visa or permit that the person still holds cancelled or
revoked, without further authority than this sesti@nd in such
case the cancellation or revocation takes effechadiately and
without any right of appeal or review; and

(b) If a removal order or deportation order is alveady in existence,
an appropriate person who may make such an ordkesrthe
relevant order immediately without further authprithan this
section, and the person is removed or deporte@éssrprotected
from removal or deportation under section 114Qemtien 129X;
and

(c) In the case of a person who is protected framaval or
deportation by section 129X, the person is reledsad custody
and is given an appropriate temporary permit.

[84] Mr Zaoui's case falls within subs (3)(b) and themubs (4)(b).
Subsection (4)(b) is not to apply if the persompristected as a person applying for
refugee status (s 114Q) — which is not the preszse — or the person is protected by
s 129X:

(1) No person who has been recognised as a refndéew Zealand or is a
refugee status claimant may be removed or dep&nded New Zealand



under this Act, unless the provisions of Article Bdr Article 33.2 of
the Refugee Convention allow the removal or depiorta

(2) In carrying out their functions under this Actrelation to a refugee or
refugee status claimant, immigration officers miiave regard to the
provisions of this Part and of the Refugee Conwenti

[85] Subsection (2) is limited to immigration officeradaaccordingly does not

apply to the Minister. But what of subs (1)? Markison contends that it continues
to apply here. On the hypothesis on which we aoegeding however — that the
Inspector-General has confirmed that article 33%2sdapply and the Minister is
relying on the certificate — that protection islanger availablé® But, the argument

continues, does that not empty of content the ljphsiced on s 114K(4)(b) by its
final clause? We think not, since the protectidrs 29X is available to those in

respect of whom the relevant security criteria doinclude article 33.2.

[86] The next question which arises under subs (4)(bre@ms the duty of the

chief executive, if no removal or deportation ordein existence, to ensure that

an appropriate person who may make such an ordezshe relevant order
immediately without further authority than this g8ew, and the person is
removed or deported ... .

[87] There was some suggestion in argument that thisgioo by itself, by using
the expression “without further authority than thétion”, conferred power to make
a deportation or removal order. But the referetacéan appropriate person who
may make such an order” plainly proceeds on theslmgpowers conferred on that
person elsewhere in the law. It may be that théthtut further authority”
expression was designed to remove some of the itadlmequirements which are
generally to apply when particular existing powefsremoval or deportation are
invoked. Whether that is so or not, along with sel who were agreed on this
matter, we see the “appropriate person who may nithkeedeportation] order” in

this case as determined by s 72, the provisionkiestan the security certificate.

8 For the same reason subs (4)(c) of s 114K doiegrotect a person to whom article 33.2 applies.
8 See s 114C(2), (3) and (4).



[88] For convenience we set s 72 out again:

72. Persons threatening national security

Where the Minister certifies that the continuedsprece in New Zealand of
any person named in the certificate constitutdsr@at to national security,
the Governor-General may, by Order in Council, ottle deportation from
New Zealand of that person.

[89] The phrase at the beginning of subs (4) of s 1I#hé (chief executive must

ensure”) is constitutionally inappropriate. Theci®¢ary of Labour cannot “ensure”
that the Minister of Immigration provide the recpdr certificate and that the
Governor-General in Council — effectively the Cadtin make the deportation order.
The necessary judgments are to be made by thensemowhom Parliament has
conferred the relevant powers. Again the practictdrpretation of the legislation

requires that. The Secretary can do no more théiate the process which may
result in an Order in Council. Section 114K(4)(tbyist be taken to impose on the
Secretary no greater obligation than to do that edhiately®?

[90] As directed by s 6 of the Bill of Rights, s 72askte given a meaning, if it can
be, consistent with the rights and freedoms coathin it, including the right not to
be arbitrarily deprived of life and not to be sudbgzl to torture. Those rights in turn
are to be interpreted and the powers conferred T®¥ are to be exercised, if the
wording will permit, so as to be in accordance wititernational law, both
customary and treaty bas&d.In this case those presumptions about interpoetat
and the exercise of statutory powers are suppdtygohra (b) of the title to the Bill
of Rights which says that it is an Act to affirmwWe&ealand’s commitment to the
ICCPR; further, the wording of the relevant seawi@f the Bill of Rights closely
tracks the matching provisions of the Covenant. akeady recalled, the relevant
provisions of the Covenant have been interpreteapfay to the situation where the
state party in question takes action by way of neathof a person to another country

8 The remaining relevant powers conferred by PArtudder ss 114M and 114N require only brief
attention. The Director has the power to withdthes certificate at any time and the Minister may
withdraw the preliminary decision to rely on thatdicate, fail to make a decision within three
days after the Inspector-General’'s decision, oiokevthe decision to rely on the confirmed
certificate. These powers operate within the lichitonfines of Part 4A. They are moreover
largely within the broad discretion of the Directord Minister who are not for instance under any
general obligation to consider whether to exertige powers. Those powers do not provide a
firm obligatory foundation for protecting the righigainst torture and arbitrary deprivation of.life

8 Eg Sellers v Maritime Safety Inspectfir999] 2 NZLR 44, 57 (CA), the authorities refatr
there and BurrowStatute Law in New Zealar{@d ed 2003) 341-343.



if that action means that that person faces a nsél of torture or arbitrary
deprivation of life. That removal situation isadurse expressly covered in the case

of torture by article 3 of the Convention againettiire.

[91] Section 72 confers powers on the Minister and tlewe@or-General in

Council. The Minister has the power to certifyttii@e continued presence of any
person in New Zealand constitutes a threat to natisecurity. There is nothing in
the statement of the broad powers conferred onMviiméster and in particular the

Governor-General in Council to prevent the MinisieCabinet having regard to the
mitigating factors which the Minister or Cabinetghi consider indicate that the
person should not be deported. The power confdayexi72 is to be interpreted and
exercised consistently with the provisions of s:8 9 of the Bill of Rights and with

the closely related international obligations ire tGovenant and the Convention
against Torture. Because the power can be sopmeted and applied, those
provisions, as a matter of law, prevent removéhéir terms are satisfied even if the

threat to national security is made out in terms @2 and article 332.

[92] At this stage we do no more than address three@spkthe procedure to be
followed under s 72 particularly in respect of thanger to the individual who may
be removed. The first is that there is no presgrescriptive time requirement :
those charged with responsibility, while having aebto the purpose stated in
s 114A(f) that a decision can when necessary bentajuickly and effectively,

should have adequate time to address the issuéscibfand judgment involved.
Secondly, the bar on the Minister’'s obligation teegreasons when confirming the
certificaté® does not apply to decisions under s 72; rathergeneral right to have
reasons on request found in s 23 of the Officidbrimation Act 1982 applies,

although there may be applicable provisions unldair Act limiting the statement of
reasons. Thirdly, we accept Mr Harrison’s submissihat the right to natural

justice affirmed in s 27 of the Bill of Rights afmund in provisions of the ICCPR

8 Compare the recent decision of the House of LandR (European Roma Rights) v Prague
Immigration Officerf2005] 2 WLR 1 where broadly stated powers (setioytara [5]) were read
as being subject to the proscription under custgrimernational law of racial discrimination: see
Lord Steyn at paras [36]-[38] and [46]-[47] and esplly Baroness Hale, with whom the other
Law Lords agreed, at paras [98]-[103]; and thesieniof the Court of Appeal iBellers

8 Section 114K(7).



and elsewhere would provide procedural protectthough again security interests

may be relevartt.

[93] It is accordingly our view that the Minister, inai@ing whether to certify
under s 72 of the Immigration Act 1987 that thetoared presence of a person
constitutes a threat to national security, and membf the Executive Council, in
deciding whether to advise the Governor-Generalder deportation under s 72, are
not to so decide or advise if they are satisfieat there are substantial grounds for
believing that, as a result of the deportation,gaeson would be in danger of being
arbitrarily deprived of life or of being subjectéal torture or to cruel, inhuman or

degrading treatment or punishment.

Solicitors:
Crown Law Office, Wellington for Appellant
McLeod & Associates, Auckland for First Respondent

8  Article 13 of the ICCPR provides as follows:

An alien lawfully in the territory of a State Parto the present Covenant may be
expelled therefrom only in pursuance of a deciseathed in accordance with law and
shall, except where compelling reasons of natisedurity otherwise require, be
allowed to submit the reasons against his expulammhto have his case reviewed by,
and be represented for the purpose before, the etemip authority or a person or
persons especially designated by the competenoidtyth
See also eg the emphasis on due process inahierpacht/Bethlehem opinion, para 179, final
sentence, in para [31] above and para 7 of thgaeteoundtable conclusions in para [33] above.



