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. BACKGROUND

A. Framework of the invitation by the Governnent of |ndonesia

1. In a letter dated 19 Novenber 1993, the Special Rapporteur on
extrajudicial, summary or arbitrary executions expressed to the Governnent of
I ndonesia his interest in carrying out a visit to East Tinmor. |In this

context, he referred to Commi ssion on Hurman Ri ghts resol ution 1993/ 71,
"Extrajudicial, summary or arbitrary executions" and resolution 1993/47,
"Human rights and thematic procedures”, in which the Conmi ssion encouraged
Covernments to invite special rapporteurs to visit their countries, and
1993/97, "Situation in East Tinor", in which the Conmmi ssion urged the
Covernment of Indonesia to invite the Special Rapporteur to visit East Tinor
and to facilitate the discharge of his mandate.

2. Inits reply, the Governnent of Indonesia drew the Special Rapporteur's
attention to the fact that the Conm ssion nmenbers had adopted

resol ution 1993/97 by a vote; |ndonesia and nany other nmenber countries had
rejected the resolution. Therefore, Indonesia did not feel conpelled to abide
by its provisions. It was further stated that the CGovernnent of Indonesia
woul d give due consideration to a request for a visit to Indonesia, including
East Tinor, of any special rapporteur, as long as it was based on

United Nations consensus resol utions.

3. In a letter dated 24 January 1994, the CGovernnent of Indonesia extended
to the Special Rapporteur an invitation to visit Indonesia (Jakarta and
East Tinor), in accordance with resolutions 1993/71 and 1993/ 47.

4. During a nmeeting with the |Indonesian delegation at the fiftieth session
of the Conmi ssion on Human Ri ghts, the Special Rapporteur expressed the w sh
not tolimt his mssion to East Tinor, but also to visit sone regions of

I ndonesi a, such as Aceh and Irian Jaya, where, according to the reports
brought to his attention, grave violations of the right to life, continued to
occur. 1/ This request was not accepted by the representatives of the

| ndonesi an Gover nnent .

B. Purpose of the mission

5. The purpose of the Special Rapporteur's visit should be seen in the
framewor k of the nandate entrusted to himby the Conm ssion on Human Ri ghts
(see E/CN. 4/1994/7, paras. 5-12) and in the light of the Chairman's
statenent on the situation of human rights in East Tinor, agreed upon by
consensus by the Comm ssion on Human Rights at its fiftieth session

(E/ 1994/ 24-E/ CN. 4/ 1994/ 132, para. 482). |In this statement, the Chairman
decl ared that the Commi ssion noted with concern continuing allegations of
human rights violations in East Tinor and that a matter of preoccupation to
t he Conmi ssion was the inconplete information (enphasis added) concerning the
nunber of people killed and the persons still unaccounted for as a result of
the Dili violent incident of 12 Novenmber 1991. While acknow edgi ng the
efforts made to account for those persons, the Conmi ssion called upon the
Governnent of Indonesia to continue its investigation on those still missing
in the circunstances surrounding the matter.
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6. The objectives of the Special Rapporteur were therefore the follow ng:

(a) To collect more information about the tragic events that occurred
at the Santa Cruz Cemetery in Dili on 12 Novenber 1991 (see bel ow,
paras. 16-23 and E/ CN. 4/1992/30, paras. 279-286), and in particular to assess
the Governnent's fulfilment of the standards under international |aw
concerning the use of force by | awenforcenent officials and its obligation to
investigate all allegations of sumary executions, to bring to justice their
perpetrators, to provide conpensation to the fanmilies of the victinms and to
prevent their occurrence. The Special Rapporteur based his anal ysis on
several international instrunments falling within his mandate (see
E/ CN. 4/ 1994/ 7, paras. 9-10), and in particular the Principles on the Effective
Prevention and Investigation of Extra-legal, Arbitrary and Summary Executi ons,
endorsed by the General Assenbly in its resolution 44/162, adopted by
consensus on 15 Decenber 1989. Gven the particularities of the situation of
the right to life in East Tinor, the Special Rapporteur also took into account
the Declaration on the Protection of Al Persons from Enforced D sappearance,
endorsed by the General Assenmbly in resolution 47/133 of 18 Decenber 1992

(b) To gather reliable information about the situation of the right to
life in East Tinor since the Dili Kkillings.

7. During his visit, the Special Rapporteur clearly indicated to all the
I ndonesi an authorities and the nmenbers of the security forces he met with,
that, as nentioned in the Chairman's statenent, the information so far
provided to the Conmi ssion on Human Rights was insufficient, and that since
t he I ndonesi an CGovernment had extended an invitation to him he expected to
receive new el enments of information during his visit.

8. The Speci al Rapporteur w shes to enphasize here that his mission in no
way ainmed at an analysis of the political status of the territory of

East Tinor or at its level of econonmic devel opnent. The Special Rapporteur
stresses that his only purpose is always to exami ne the respect for the right
to life, irrespective of any other considerations including those nmentioned
above. Furthernore, such elenents can in no way be invoked as grounds for any
weakeni ng of or derogation fromthe absolute character of the right to life.

C. Programme of the visit

9. The Speci al Rapporteur spent 4% days in Jakarta, 1 in Denpasar and 4% in
East Tinor (including a visit to Viqueque and Ossu, southern East Tinor).

10. During his visit, the Special Rapporteur net with the followi ng officials
of the Indonesian CGovernnment (in chronological order): Mnister for Foreign
Affairs a.i. and high level officials of the Foreign Mnistry, Jakarta Raya
Mlitary Commander, Mnister for Honme Affairs, Chief of National Police,
Secretary- General of the Departnent of Defence and Security, Chief of

General Staff of the Arned Forces, MIlitary Commander of Zone | X (which

i ncl udes East Tinor), CGovernor of East Tinor, East Tinor District Attorney,
Chief of the Court of East Tinor Province, Menbers of the East Tinor Loca
House of Representatives, Chief of East Tinor Police, East Tinor traditiona
| eaders, MIlitary Resort Commander of East Tinor, nenbers of the Nationa
Conmi ssion of Human Ri ghts, menbers of the Human Rights Commi ssion of the
Peopl e's Consultative Assenbly, Mnister of Justice, Attorney-Ceneral.
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11. In addition, the Special Rapporteur interviewed Xanana Gusmao (forner

| eader of the Tinorese clandestine resistance) at C pinang Prison (Jakarta),
one prisoner at Becora Prison and four at Balide Prison (both in Dli,

East Tinor). He had also expressed the wish to neet with six persons

convi cted by an I ndonesian court of having organized the Dili denonstration of
12 Novenber 1991. However, since those prisoners had been abruptly
transferred from Becora Prison (Dili) to Semarang Prison (Central Java) on

12 June 1994, and taking into account his already full schedul e, the Specia
Rapporteur decided, with the consent of the Indonesian authorities, to send
his assistant to Semarang to interview the six prisoners on his behalf.

12. The Special Rapporteur also net representatives of non-governmental hunman
ri ghts organi zations in Jakarta, nmenbers of the clergy in East Tinor

(i ncluding Bishop Belo) and wi tnesses of violations of the right to life in
East Tinor - including a nunmber of eye-witnesses of the Dili killings. The
Speci al Rapporteur also met with the Anbassador of the United States of

America and the Anmbassador of the Netherlands. On 12 July he held a press
conference in Jakarta.

13. The I ndonesian authorities cooperated fully with the Special Rapporteur
during his visit. He was granted freedom of novenment in East Tinor, and he
was able to talk to all the individuals he wi shed to neet.

14. The Speci al Rapporteur takes this opportunity to express his gratitude
for the warm hospitality of the Indonesian authorities as well as for the ful
access to places and persons granted to himand his del egation.

D. East Tinor and the thematic nechani sns
of the Conm ssion on Human Ri ghts

15. In recent years, several of the thematic nechani sns of the Conmi ssion on
Human Ri ghts have received, and acted upon, allegations of human rights

vi ol ati ons by nmenbers of the Indonesian security forces in East Tinor and, in
connection with events in East Tinor, in Indonesia. The Special Rapporteur on
extrajudicial, summary or arbitrary executions repeatedly expressed concern at
reports of shortcomngs in the investigations into the Santa Cruz killings.
The Special Rapporteur on the question of torture transnitted to the
CGovernment of | ndonesia information concerning several persons who were

all egedly subjected to torture while in detention. Some of themwere said to
have been detained in connection with the events of 12 Novenber 1991. The
Wirking Goup on Arbitrary Detention investigated the case of one person
accused and convicted of masterninding a denonstration in Jakarta to protest
agai nst the Santa Cruz killings. The Wrking Goup decided that his arrest
and continued detention upon conviction were arbitrary. |In the case of

anot her person serving a prison sentence of nine years for his involvenent in
the denonstration on 12 Novenber 1991 in Dili, the Wrking G oup on Arbitrary
Detention transmitted to the Government of |ndonesia an urgent appeal after
receiving reports that he had been subjected to ill-treatnent putting his life
at risk. The Wirking Goup on Enforced or Involuntary D sappearances al so
exam ned the situation of di sappearances in Indonesia and East Tinor. At the
time of its nmobst recent report, there were still 375 outstandi ng cases (see

al so below, para. 22). More detailed information on the activities of the
themati ¢ nechani sns may be found in their respective reports to the Conmi ssion
on Hurman Ri ghts.
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E. Violations of the right to life in East Tinor
background and cont ext
16. East Tinor was a colony of Portugal for nore than 455 years.

On 7 Decenber 1975, a full-scale invasion of East Tinor by the Indonesian
arnmed forces put an end to a decol oni zati on process which had started with the
April 1974 coup d'état in Portugal. On 17 July 1976 East Ti nor was decl ared

I ndonesi a's twenty-seventh province. The United Nations has never recognized
I ndonesi a's sovereignty over the territory. Arned and peaceful underground
opposition to the integration with I ndonesia has continued since the invasion
in spite of the heavy Indonesian military presence in East Tinor and the tight
control of the popul ation.

17. There have been repeated all egations according to which between 1975
and 1980, an estinmated 100,000 Ti norese out of a popul ation of 700,000 were
killed by the Indonesian arnmed forces. Between 1980 and 1984, it has been
further alleged that another 100,000 were killed or died of starvation or

di sease.

18. The nost serious and notorious case of extrajudicial killings since then
took place on 12 Novenber 1991 at the Santa Cruz Cenetery, in Dili. On that
date, unarned civilians participated in a peaceful pro-independence nmarch to
the grave of Sebastiao CGones, a young nan killed on 28 Qctober during an
attack by Indonesian security forces on the Motael church, where he and a
nunber of other Tinorese political activists had taken refuge.

19. The procession, in which an estimated 3,000 to 4,000 people (mainly
students and ot her young people) participated, started after the early
nmenorial mass for Sebastiao Gonmes. Banners and sl ogans hostile to the
integration of East Tinmor with Indonesia were displayed during the march
Along the route (approxinmately 1 kmfromthe cenetery), a najor and a private
incivilian dress were reportedly injured by denonstrators. The killings
started in front of the entrance to the cenetery when sol diers opened fire on
the crowd, mnutes after it had arrived. The walls of the cenetery and the

| arge nunber of people nmade it difficult to escape. The shooting continued
for between 5 and 15 minutes 2/ and was followed by further shooting, beating
and stabbing inside the perineter of the cenetery. Myreover, according to
eye-w tness testinonies gathered by the Special Rapporteur, a nunber of
wounded denonstrators transported in trucks to the nmilitary hospital were
ill-treated or deliberately killed during the journey or at the hospital's
nor gue.

20. It was reported that on that sanme day, and on the follow ng days,
road- bl ocks were set up and operations carried out in Dili and in neighbouring
villages to round up survivors of the killings who had managed to escape, and
allegedly to kill sone of them

21. During his visit, the Special Rapporteur was told by the |Indonesian
authorities that 19 persons had been killed on 12 Novenber 1991, although the
Nat i onal Commi ssion of Inquiry (see para. 28 and annex, para. 7) had affirmed
that "there were sufficiently strong grounds to conclude that the death
casualties totalled about 50". According to the testinonies gathered in

East Tinor by the Special Rapporteur, the total nunber of persons killed

was estinmated to be between 150 and 270, although sonme estimated it to
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be around 400. It was alleged that the bodies of the victinms had been
buri ed in unmarked mass graves or dunped in the sea.

22. There exi st |arge discrepanci es between the assessnments of the nunber of
cases of disappearances subsequent to the Santa Cruz killings. This is true
for the figures reported by non-governnental entities, as well as for those
given by the I ndonesian authorities, which acknow edged only 66 cases of

di sappearances but whose |ists of nanes contai ned anonmalies. 3/ The Wrking
Group on Enforced or Involuntary D sappearances transmitted to the Governnent
of Indonesia a total of 224 cases of disappearances alleged to have occurred
in connection with the Santa Cruz killings.

23. The I ndonesi an Government and nmilitary authorities expressed regret for
the Santa Cruz killings, which they consider as a tragic accident that arose
out of a provocative action by anti-integration el ements.

F. The Indonesian Government's actions regardi ng cases of
extrajudicial, summary or arbitrary executions in the
light of international standards: the exanple of the

Santa Cruz killings

24, During his mission to Jakarta and East Tinor, the Special Rapporteur
exam ned, in the light of international standards, the way in which the

I ndonesi an authorities had acted regarding the killings of unarmed civilians
by menbers of the security forces on 12 Novenber 1991 at the Santa Cruz
Cenetery, as well as regarding allegations of alleged subsequent killings. 4/

In so doing, the Special Rapporteur focused on the foll owi ng nain aspects:

(a) The investigations carried out to establish the facts, to identify
the perpetrators, to assess the responsibilities for the killings, to
determ ne the nunber and identity of the victins and missing persons and to
| ocate t hem

(b) The actions taken to bring to justice the perpetrators of the
killings and di sappear ances;

(c) The neasures aimed at conpensating the victinms or their famlies;
(d) The endeavours to prevent the recurrence of such tragedies.

25. A brief description of those actions follows. An analysis can be found
in the section containing the Special Rapporteur's concl usions.

G The investigations

26. The investigative steps taken subsequent to the killings included an
internal mlitary investigation inmediately after the killings, appointing by
presidential decree a National Conmission of Inquiry, and actions by the
police aimed at identifying the corpses of the victins and determ ning the
wher eabouts of the nissing persons. Those steps are described bel ow. The
Speci al Rapporteur will comrent on themin his concl usions.
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27. An internal mlitary investigation, headed by the Deputy Chief of
Strategic Intelligence, began in Novenber 1991, before the arrival of the
National Comm ssion of Inquiry in Dili. During his visit, the Specia
Rapporteur requested, both orally and by a letter dated 11 July 1994, that the
report of this investigation be nade available to him At the tinme of the
conpl etion of the present report, this request had not been satisfied.

28. A National Conmission of Inquiry (NCl), established by Presidentia
Decree No. 53, commenced its work on 21 Novenber 1991. |Its activities

covered the preparatory gathering of information in Jakarta from 21

to 27 Novenber, followed by an investigation in East Tinor from 28 Novenber

to 14 Decenber 1991. The NC net with a variety of representatives of the

| ocal authorities, menbers of the Church, nenbers of the armed forces, private
i ndi vidual s and eye-wi tnesses; visited hospitals and police detention centres;
i nspected Santa Cruz Cenetery; exhunmed one grave at Hera Cenetery; and carried
out unsuccessful inspections and excavations at |ocations at Pasir Putih,

Tasi Tolu and Tibar in response to information received fromthe | ocal people
all eging that those were places of nass burial of victins. During his visit,

t he Speci al Rapporteur requested, both orally and in his letter of

11 July 1994, that the full report of this investigation be made available to
him At the tine of the conpletion of the present report, this request had
not been satisfied. The Special Rapporteur therefore had to rely on the
prelimnary report of the NCI, dated 26 Decenber 1991, the concl usions of

whi ch are reproduced in the annex.

29. The Chief of the East Tinor Police explained to the Special Rapporteur
the steps taken by the | ocal security forces to identify the bodi es of

the 19 acknow edged victinms: one of them a foreigner, could be identified
because he was carrying identification docunments. The remaining 18 corpses
were buried the day after the killings (13 Novenber 1991), as the norgue of
the hospital could accommopdate only three to four bodies. This was done after
appeal s had been nmade unsuccessfully over the radio, on television and in
newspapers for the famlies to come and identify the bodies. The fingerprints
of the victins had been taken but, due to the fact that the police were very
busy interrogating the 308 suspects arrested at the cenetery, photographs of

t he bodi es had not been taken. |Identification had been inpossible because of
the I ack of dental records and other technology. The Chief of Police also
told the Special Rapporteur that medical certificates had been issued by the
hospi tal concerning the 19 bodi es.

30. As regards the investigations carried out concerning the fate and

wher eabouts of the nissing persons, the Chief of Police inforned the Specia
Rapporteur that a public appeal had been made on 7 Decenber 1991 to encourage
the relatives of nissing persons to report the cases. Many peopl e had | odged
conplaints with the police regarding mssing relatives (the | ast of those
reports was made in early 1992); records had been established and conmmuni cat ed
to the Cormander. The police had tried to | ocate the missing persons
according to the relevant police guidelines. Oders were issued to police
sub-offices in East Tinor and to provincial police chiefs throughout Indonesia
to collect data on newconers to their area. However, there was no specia

i nvestigative teamdealing with di sappearance cases.

31. The Speci al Rapporteur was inforned that the nunber of persons stil
m ssing had been reduced from66 to 56 as a result of the investigations
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carried out by the Governnment of |ndonesia: one person had been found in his
house, two others had cone forward, one had fled the country, two were in

Jakarta; four bodies were found outside Dili, but it could not be ascertained
if these were the remains of persons considered missing (see para. 57 bel ow).

32. During his visit, the Special Rapporteur requested, both orally and in
his letter of 11 July 1994, that the nedical files of the 18 unidentified
bodi es, copi es of the above-nentioned appeals to the public, the files of the
persons whose di sappearance had been reported by their famly, and the police
gui delines for the investigations of disappearances be nade available to him
At the time of the conpletion of the present report, none of those requests
had been sati sfi ed.

H  Prosecution of the perpetrators

33. The Honorary MIlitary Council, which was established after the NC
submitted its prelimnary report to the President, began its work in

January 1992. By a letter dated 27 February 1992 from the Pernanent
Representati ve of Indonesia to the United Nations Ofice at Geneva addressed
to the Chairman of the Conmi ssion on Human Ri ghts (E/ CN. 4/1992/79), the
salient parts of the announcenent nmade by the | ndonesian Chief of Staff of the
Arnmy on the results of the investigation conducted by the Honorary Mlitary
Counci| were conmuni cated as foll ows:

"After thoroughly studying the report of the Council, the Chief of Staff
of the Arny cane to the conclusion that there were three categories of
of f ences/ mi sconduct committed by the Local Commander of the Arny and his
subordinates in the handling of the 12 Novenber incident. It is deened
necessary, therefore, to take the follow ng actions:

"1. Six officers who were found guilty of m sconduct will be punished:
three officers will be dismssed fromnilitary service, two officers wll
not be given any post within the organizational structure of the Arny

al t hough [they remain] still on active duty, and one officer tenporarily
will not be given any post within the organizati onal structure of the
Arny.

"2. The field commander and nmenbers of the nmilitary who acted w t hout
conmand and beyond acceptable norns will be brought before the Mlitary
Court in accordance with the laws and regulati ons. The nunber of persons
to be brought to the Mlitary Courts is: four officers, three

sub-of ficers and one private.

"3. Further investigations will be pursued concerning five officers who
failed to take appropriate actions during the incident".

34. The court martial set up by the Indonesian mlitary as a response to the
matters arising out of the 12 Novenber killings took place at Denpasar, Bali
from26 May to 6 June 1992. Ten | owranking nmenbers of the security forces
were convi cted under article 103, paragraph 1, of the Mlitary Cimnal Code
for disobeying orders. Only one of themwas found guilty of assault, in
violation of article 351 of the Crininal Code, for cutting off the ears of a
denonstrator. The others received disciplinary sentences. That is to say
that none of the military personnel was charged with nmurder or nansl aughter
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The Conmander of the Armed Forces explained to the Special Rapporteur that the
reason for this was that "there was no evidence on who killed who". The
sentences ranged from8 to 18 nonths.

35. The Special Rapporteur was told that the six senior officers nmentioned
above were responsible for intelligence and security in East Tinmor and it was
therefore their responsibility to take action to forestall the denpbnstration
t hey were puni shed because they were commandi ng the troops that participated
in the incident, but had given no order to open fire on the denmonstrators.
The Speci al Rapporteur was given no further information on the grounds for
puni shing those officers.

36. Four Tinorese were convicted of subversion and nine were tried on felony,
incitement to hatred or sedition charges in trials in Dili and Jakarta. They
were charged in connection with either the Dili denobnstration or the
denonstration in Jakarta to protest the killings. The sentences were
extrenmely harsh (many were condemed to 9, 10 and 15 years' inprisonnment), and
one Ti norese accused of having organi zed the denonstrati on was sentenced to
[ife inprisonment.

I. Conpensation of the relatives

37. The Speci al Rapporteur was told that the practice in the event of a death
caused by soldiers is to give a bag of rice and a piece of cloth to the fanmly
of the victim According to the mlitary conmander of East Tinor, it is

rather 3 million rupiahs and 50 kg of rice. However, the Indonesian officials
nmet by the Special Rapporteur declared that no conpensati on had been granted
to the fanilies of the persons killed or disappeared.

J. Prevention

38. The M nister of Defence and Security declared that the rules concerning
riot control, as well as the equi pnent, had been inproved. Furthernore, a
bill on denonstrations was being drafted. However, the Conmander-i n-Chief of
the Arned Forces inforned the Special Rapporteur that no changes had been nade
in the teaching programme of the soldiers, because the present one was in
accordance with the needs. The essence of the problem had been the

i nsubordi nation of irresponsible officers in the field. The Chief of the

Nati onal Police inforned the Special Rapporteur that the use of firearns by
the police was very selective. Arnms were not issued to policenen bel ow the
rank of sergeant and were used only in field operations. Wrning shots should
be fired, and the last resort should be non-Ilethal shots.

K. Violations of the right to life since 12 Novenber 1991

39. The Secretary-CGeneral of the Departnent of Defence and Security told the
Speci al Rapporteur that there had been no further deaths since the Dili

i nci dent and no conbat against the arned resistance. The Chief of CGenera
Staff of the Arned Forces declared that no one had been killed in
denonstrations, but that it was possible that deaths had occurred during arned
cl ashes in the countryside.

40. Wil e the nunber of cases of human rights violations seens to have
substantially decreased in East Tinor since 1991, the testinonies and reports
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gat hered by the Special Rapporteur clearly show that violations of the right
to freedom of expression, association and peaceful assenbly, arbitrary
arrests, disappearances, torture and extrajudicial executions continue to
occur. Information on the cases received will be processed and transmitted to
t he Government of |ndonesia, in accordance with the Special Rapporteur's

nmet hods of work. A summary will be included in the annual report to the

Conmi ssion. Information of relevance to other mechani snms of the Conm ssion on
Human Rights will be passed on to those mechani smns.

1. CONCLUSI ONS

41. The Speci al Rapporteur based the foll owi ng conclusions on the information
given to himduring the meetings he held in Jakarta and in East Tinor, on
docunentary evi dence brought to his attention before and during his nission,
and on the various reliable testinonies he gathered. It should be noted once
again that during his visit the Special Rapporteur requested, both orally and
by a letter dated 11 July 1994, that sone inportant official docunents
referred to by the Indonesian authorities, nostly reports regarding the

Santa Cruz killings, be made available to him At the time of the conmpletion
of the present report, this request had not been satisfied.

42. The Speci al Rapporteur believes that, in exam ning the situation of the
right tolife in East Tinor, other grave human rights violations attributed to
the I ndonesian arned forces in Indonesia itself (for instance in Aceh and
Iryan Jaya), as described in his previous reports to the Commi ssion, should be
borne in mind. In particular, the patterns of dealing violently with
political dissent and the virtual inmpunity enjoyed by nmenbers of the security
forces responsible for human rights violations should be recall ed.

A. The Governnent's responsibility in the killings

43. The Basic Principles on the Use of Force and Firearns by Law Enforcement
Oficials adopted by the Eighth United Nations Congress on the Prevention of
Crime and the Treatnment of Offenders held at Havana, Cuba, from 27 August

to 7 Septenber 1990, provide that |aw enforcenent officials, in carrying out
their duties, shall as far as possible apply non-violent neans and shall only
use force in exceptional cases including self-defence or defence of others
agai nst the inmmnent threat of death or serious injury. Such force nust be
proportional to these objectives and the seriousness of the crinme, and nust

m nim ze damage and injury. Force may only be used when | ess extrene means
are insufficient. O particular relevance in the context of the Santa Cruz
killings are principles 12 to 14, which prohibit the use of force against
participants in awmful and peaceful assenblies. Force may only be used to the
m ni mum ext ent necessary in the dispersal of unlawful assenblies.

44, The Code of Conduct for Law Enforcenent Oficials, adopted by the
General Assenmbly in its resolution 34/169 of 17 Decenber 1979, provides in
article 3, that "[lI]aw enforcenent officials may use force only when strictly
necessary and to the extent required for the performance of their duty".

45, The Speci al Rapporteur received reports indicating that the security
forces were fully aware days in advance of the preparations for the
denonstration. For exanple, it was reported that on 11 Novenber nenbers of
the security forces had tried to di ssuade people to take part in the
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denonstration. It was also reported by some sources that trenches had been
dug wi th road-buil ding nmachi nes during the days preceding the denonstration
all egedly to be used subsequently as nmass graves. Furthernore, taking into
account the nunber of security personnel and informers present in Dili, the
Speci al Rapporteur is of the opinion that the authorities could not possibly
have been unaware of the preparations for the 12 Novenber denobnstration

46. The report of the NCI nakes references to "an uncontrollable group of
security personnel, who were not in proper formation nor in proper uniform and
obviously in a highly-charged enotional state (...) a group of unorganized
security personnel, acting outside any control or comrand, also fired shots
and comitted beatings, causing nore casualties". The Chief of Ceneral Staff
of the Arny told the Special Rapporteur that those nen were not irregular
forces but troops out of uniformwho had their weapons but who had no tine to
go back to their barracks for their unifornmns.

47. It beconmes clear fromall the testinonies gathered by the Specia
Rapporteur - apart fromthose of sonme |ndonesian officials, who clained that
t he denonstrators were arnmed with knives and grenades and had tried to seize
firearns fromthe soldiers - that the denonstrators carried no firearnms. The
Speci al Rapporteur is unaware of any evidence, in the trial docunments or

el sewhere, to the contrary. According to witnesses net by the Specia
Rapporteur, the sticks produced in court at the Dili trials were in fact used
to hold up the banners, not as weapons. The only acts of violence reported,
nanmely the stabbing of a major in plain clothes and the beating of a private,
took place al nost one hour before, and nore than one kilonmetre away from
Santa Cruz Cenetery. The Special Rapporteur asked all the officials he

nmet with whet her menmbers of the security forces had been killed on

12 Novenber 1991. The answers were invariably negative. Furthernore, the
fil mfootage taken by foreign journalists within the cenetery viewed by the
Speci al Rapporteur shows soldiers nmoving around the cenetery, apparently

wi t hout any fear or constraint, while others are beating people on the ground.
But even if the clains that the denonstrators were threatening the |ives of
menbers of the security forces had been supported by the avail abl e evi dence,
it would not explain why the denonstrators who were trying to flee the scene
of the killings were shot in the back; why, after the shooting had stopped,
sol di ers went on stabbing, kicking and beating the survivors (including the
wounded) inside the cemetery, on the way to the hospital, and allegedly al so
at the hospital itself; or why sporadic shooting was heard throughout the city
and in neighbouring villages during the rest of the day, and possibly during
several days. The violence of the security forces towards the denonstrators
was illustrated by the information concerning the 91 wounded obt ai ned

by NCI at the "Wre Husada" Mlitary Hospital and reflected inits

report: 42 persons suffered gunshot wounds, 14 stab wounds and 35 wounds
caused by blunt instrunents.

48. The Speci al Rapporteur, after careful consideration of the available
evi dence, including the nunmerous eye-w tness testinoni es he gathered, reached
the foll owi ng concl usi ons:

(a) A proper crowd control operation could have been set up beforehand
to deal with the denmonstration, thus avoiding the killings;
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(b) The forces that perpetrated the killings on 12 Novenber 1991 were
regul ar nenbers of the armed forces

(c) The procession that took place in Dili on 12 Novenber 1991 was a
peaceful denonstration of political dissent by unarmed civilians; the clains
of some officials that the security forces had fired in self-defence and had
respected the principles of the necessity and the proportionality of the use
of lethal force are unsubstanti ated;

(d) There are, therefore, reasons to believe that the actions of the
security forces were not a spontaneous reaction to a riotous nob, but rather a
pl anned nmilitary operation designed to deal with a public expression of
political dissent in a way not in accordance with international human rights
st andar ds.

B. Analysis of the investigations

49, The foll owi ng paragraphs contain the Special Rapporteur's analysis, in
the light of the pertinent international standards, of the neasures taken by
t he Governnent of |ndonesia.

50. The Principles on the Effective Prevention and Investigation of
Extra-legal, Arbitrary and Sunmary Executions, endorsed by the

General Assenmbly in its resolution 44/162 of 15 Decenber 1989 spell out,
inter alia, the follow ng principles regarding investigations on allegations
of extrajudicial, summary or arbitrary executions.

51. Principle 9 states: "There shall be thorough, pronpt and inpartia
i nvestigation of all suspected cases of extra-legal, arbitrary and sunmmary

execution... The purpose of the investigation shall be to determ ne the
cause, nmanner and time of death, the person responsible, and any pattern or
practice which may have brought that death. It shall include an adequate

aut opsy, collection and analysis of all physical and docunentary evi dence and
statenents fromw tnesses..." Principle 10 states, inter alia, that "[t]hose
persons conducting the investigation shall have at their disposal all the
necessary budgetary and technical resources for effective investigation".

52. Fromthe information he gathered during neetings with the representative
of the East Tinor judiciary and | aw enforcenment authorities, the Specia
Rapport eur concl uded the follow ng:

(a) The investigation carried out by the police forces was not
t horough, as will be shown bel ow,

(b) Gven that the police is itself a part of the arned forces and the
grave all egations concerning the adverse role of the police in the Santa Cruz
killings and subsequent incidents, the conditions for an independent and
i mpartial investigation were not present;

(c) The forensic exam nation was inadequate. Although a nedica
exam nation was carried out by the hospital on the 19 acknow edged corpses, no
adequat e autopsies were perforned. The Chief of Police told the Specia
Rapporteur that the necessary technol ogi cal neans were not available in
East Tinor, and that no forensic expert was sent from Jakarta. Likew se, no
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bal listic exani nation was conducted to connect the bullets fired with the
weapons of the menbers of the security forces present at the cenetery, even
t hough such an analysis could have been conducted later in the capital;

(d) The crimnal investigation was inadequate, failing to clarify
either the identity of the perpetrators or the victins, nor even the nunber of
the latter. It did not determine the fate and whereabouts of the m ssing
persons. In fact, it appears that the witnesses interrogated by the police
were questioned on their involvenent in the organi zation of the denonstrations
rather than on possible unlawful acts carried out by nmenbers of the security
forces, or the identity of the killed and di sappeared.

53. Principle 11 states that "In cases in which the established procedures
are inadequate because of |ack of expertise or inpartiality, because of the

i mportance of the natter or because of the apparent existence of a pattern of
abuse... Covernments shall pursue investigations through an i ndependent

Conmi ssion of inquiry or simlar procedure. Menbers of such a comm ssion
shal | be chosen for their recognized inpartiality, conpetence and i ndependence

as individuals. In particular, they shall be independent of any institution
agency or person that may be the subject of the inquiry. The Comi ssion shal
have the authority to obtain all information necessary to the inquiry and

shal | conduct the inquiry as provided for under these Principles."

54, The Speci al Rapporteur feels that the creation of the National Comm ssion
of Inquiry was an encouraging initiative. As regards the work of the NC, he
reached the follow ng concl usions:

(a) The NCI was created by presidential decree and its conposition was
widely criticized, for it did not include any nmenber totally independent of
the Government. Most of the East Tinorese net by the Special Rapporteur
decl ared that the NCI had not been trusted by the popul ation

(b) None of the nmenbers of the NCI had the necessary technica
expertise to correct the shortcomings found in the investigations carried out
by the police. For instance, the Conm ssion should have conducted a thorough
search for alleged nmass burial sites, carried out full exhumations of known
graves, performed proper autopsies and exam ned ballistic evidence. As
regards the last point, the only finding NCI reported was that there were
70 bullet marks in Santa Cruz Cenetery. Another exanple of a |ack of
conpetence is shown by the unprofessional manner in which the only exhunmation
was carried out, and by the irrel evance of the conclusions drawn therefrom
(see bel ow, para. 57 (d)).

(c) The Speci al Rapporteur wel comes the creation of the National Human
Ri ghts Comm ssion (NHRC), established by presidential decree in June 1993, as
a very positive step towards inproved respect for human rights. However, it
has so far not dealt with human rights violations in East Tinor, and in
particular the Santa Cruz killings. Moreover, nost observers met by the
Speci al Rapporteur were of the opinion that the NHRC had neither the
mandate 5/ nor the nmeans to deal efficiently with this case. 6/

55. Principle 12 states: "The body of the deceased person shall not be
di sposed of until an adequate autopsy is conducted by a physician, who shall
if possible, be an expert in forensic pathology... |[If the body has been
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buried and it later appears that an investigation is required, the body shal
be pronptly and conpetently exhunmed for an autopsy. |If skeletal remains are
di scovered, they should be carefully exhuned and studi ed according to
systemati c ant hropol ogi cal techniques." Principle 13 states that "[t] he
autopsy shall, at a minimum attenpt to establish the identity of the deceased
and the cause and manner of death... Detailed col our photographs of the
deceased shall be included in the autopsy report..."

56. As regards the way in which the investigations dealt with the bodi es of
the victins, the Special Rapporteur concluded the follow ng: According to the
Chief of the East Tinor Police, the bodies of the acknow edged 19 victinms were
buried at Hera on 13 Novenber, one day after the killings. No adequate

aut opsy had been perforned, no pictures of the corpses had been taken and, to
date, 18 of the bodies remain unidentified. It is not known what mneasures
were taken as regards the bodies of victins allegedly buried in nmass graves.
The Speci al Rapporteur therefore reached the same conclusion as the NC, which
reported that "there was carel ess handling of those who di ed, because although
the visumet repertuns were perforned the deceased were not properly
identified. Little opportunity was given to the fanmilies/friends of the
victinse to identify the bodies".

57. As regards the information provided by the Governnment according to
which 10 of the 66 nissing persons had been found, the Special Rapporteur
notes the foll ow ng:

(a) The four bodies found in July 1992 outside Dili could not be
identified nor could their remains be linked to persons reported mssing after
the Santa Cruz killings. However, the Governnment considered that they could
constitute a clarification of the fate of four individuals included inits
list of 66 m ssing persons;

(b) Only two persons out of the 10 whomthe CGovernnent had reported as
havi ng been found were in fact included in the list of 66 nanes;

(c) According to all the witnesses met by the Special Rapporteur and
contrary to the declarations nmade by the Chef of the East Tinor Police, no
appeal was nade on 12 or 13 Novenber 1991 for relatives of m ssing persons to
cone to the hospital to identify the bodies of the 19 victins;

(d) The Chief of Police told the Special Rapporteur that a tractor had
been used by the NCI to excavate graves. The Special Rapporteur cannot help
bei ng surprised that such an indiscrininate means of digging, contrary to the
basi ¢ met hodol ogy of any expert exhumation and likely to be detrinental to the
out come of any subsequent forensic analysis, was used. The conclusions drawn
fromthis exhunation were irrelevant: the victimwas buried in a coffin,
conpletely dressed, and there was only one corpse in the grave. No autopsy
was conducted on the body, and therefore no pertinent information, such as the
identity of the corpse or the cause of death, was given. However, the
Mlitary Commander of East Tinor told the Special Rapporteur that the nornma
procedure to deal with a case of a civilian killed was to conduct a forensic
anal ysis, and that a ballistics expert was usually brought from Jakarta. The
Speci al Rapporteur was also inforned that four graves were found in July 1992
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but that forensic tests could not conclusively tie the remains to the
Santa Cruz killings, and that the identity of the deceased coul d not be
det er mi ned.

58. Principle 15 states: "Conplainants, w tnesses, those conducting the
investigation and their fanmlies shall be protected fromviolence, threats of
vi ol ence or any other formof intimdation. Those potentially inplicated in
extra-legal arbitrary or summary executions shall be renoved from any position
of control or power, whether direct or indirect, over conplainants, w tnesses
and their famlies, as well as over those conducting investigations."

59. As regards the atnosphere in which the investigations were carried out,
t he Speci al Rapporteur concluded the follow ng: Mst of the eye-w tnesses
interviewed by the NCI were held in prison or military hospital and the
neetings are therefore believed to have been nonitored by the security forces,
i.e. not conducted confidentially. |In fact, NC itself concluded that it had
" faced obstacl es because a nunber of prospective w tnesses had not been
willing to give their account of the event because of doubt and concern

that they would be directly incrinmnated in the 12 Novenber 1991 i nci dent

in Dli, or out of fear that they would be regarded as bel onging to the
anti-integration group."

60. Principle 17 states: "A witten report shall be nmade within a reasonable
period of tine on the nmethods and findings of such investigations. The report
shal | be made public inmmediately and shall include the scope of the inquiry,

procedures and nethods used to eval uate evidence as well as concl usi ons and
reconmendati ons based on findings of facts and on applicable law. The report
shal |l al so describe in detail specific events that were found to have occurred
and the evidence upon which such findings were based, and list the names of

wi t nesses who testified, with the exception of those whose identities have
been withheld for their own protection. The Governnment shall, within a
reasonabl e period of tine, either reply to the report of the investigation, or
indicate the steps to be taken in response to it." To the know edge of the
Speci al Rapporteur, the only public report of the investigations carried out
concerning the Santa Cruz killings is the prelimnary report of the NC.
Neither the report of the internal military investigations nor that of the
Honorary MIlitary Council has been made public

61. As regards the fate of the so far undeterm ned nunber of persons m ssing
as a consequence of the Santa Cruz killings, the Special Rapporteur w shes to
recall here article 13 of the Declaration on the Protection of Al Persons
from Enforced D sappearance, adopted by the General Assenbly inits

resol ution 47/133 of 18 Decenber 1992, which provides that:

"1, Each State shall ensure that any person having know edge or a
legitimate interest who alleges that a person has been subjected to
enforced di sappearance has the right to conplain to a conpetent and

i ndependent State authority and to have that conplaint pronptly,
thoroughly and inpartially investigated by that authority. Wenever
there are reasonable grounds to believe that an enforced di sappearance
has been committed, the State shall pronptly refer the natter to that
authority for such an investigation, even if there has been no fornal
conplaint. No neasure shall be taken to curtail or inpede the

i nvestigation.
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"2. Each State shall ensure that the conpetent authority shall have the
necessary powers and resources to conduct the investigation effectively,
i ncluding powers to conpel attendance of witnesses and production of

rel evant docunents and to nake i medi ate on-site visits.

"3. Steps shall be taken to ensure that all involved in the
i nvestigation, including the conplainant, counsel, w tnesses and those
conducting the investigation, are protected against ill-treatnent,

intimdation or reprisal

"4, The findings of such an investigation shall be rmade avail abl e upon
request to all persons concerned, unless doing so would jeopardize an
ongoi ng crimnal investigation

"5, Steps shall be taken to ensure that any ill-treatnent, intimdation
or reprisal or any other formof interference on the occasion of the

| odgi ng of a conplaint or during the investigation procedure is
appropriately punished.

"6. An investigation, in accordance with the procedures described
above, should be able to be conducted for as long as the fate of the
victimof enforced di sappearance renmains unclarified.”

62. As regard the inplenentation of these provisions, the Special Rapporteur
reached the foll ow ng concl usions:

(a) As noted earlier by the Special Rapporteur, there is no independent
State authority capabl e of investigating cases of di sappearances in
East Ti nor;

(b) Apart fromthe above-nenti oned nmeasures taken by the police to try
to locate the 66 persons reported missing, there is no information on efforts
made to investigate the all eged hundreds of cases of di sappearances that have
not been formally brought up with the authorities;

(c) As noted above, and according to the declarations of the Chief of
Police himsel f, the necessary resources and technol ogy have not been made
avail able so as to all ow a meani ngful investigation to be conducted;

(d) The famlies are afraid of reporting the death or di sappearance of
their relatives, because they think they will be brought to court for having
links with the clandestine resistance or for having supported the
denonstration. |ndeed, the Special Rapporteur was indeed told that anyone who
presents a conplaint is automatically considered to be subversive. It was
reported, for exanple, that some of the victinms had died of their wounds at
hone, but that the families had declared that they had died of nalaria or
diarrhoea. Most were too afraid even to report to the Bishop

63. The East Tinor District Attorney explained to the Special Rapporteur that
his office was not conpetent in offences involving mlitary personnel. He
further said that if a fam |y conplains about the di sappearance of a relative,
his office had no investigative power; he would informally ask the police to
pay special attention to that case. But the conplaint would have to be given
directly to the police, and there were no avenues for civilians to force them
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to carry out an investigation. He further stated that his office had no files
about the Santa Cruz incident and had not participated in the NCI. Likew se,
there was no investigation under way to identify the 18 bodies buried at Hera.
The only actions taken by the District Attorney were related to the
prosecution of participants in the denonstration

64. Wth respect to the cases of di sappearances:

(a) The Speci al Rapporteur feels that there is no ongoing investigation
regardi ng the cases of the persons who remai n i ssing;

(b) The Speci al Rapporteur was surprised when the Chief of the
East Tinor Police declared that no cases had been received fromthe Wrking
Group on Enforced or Involuntary D sappearances;

(c) The Speci al Rapporteur is of the opinion that the dispute over the
actual nunbers of the dead and nissing clearly indicates the need for further
i nvestigations. This controversy should, however, in no way obscure the need
and the obligation to identify the dead and reveal the whereabouts of their
remains, to identify and bring the perpetrators to justice and to conpensate
the famlies of the victins;

(d) The Speci al Rapporteur reached the conclusion that since the NC
conpleted its investigation, no institutionalized or organi zed effort has been
made by the Indonesian authorities to account for the fate of the dead and
di sappeared. Furthernore, the authorities did not allow independent human
ri ghts organi zations, either domestic or international, to carry out human
ri ghts nonitoring.

C. Analysis of the prosecution of the nenbers of the security forces
responsible for the killings and di sappearances

65. The foll owi ng paragraphs contain the Special Rapporteur's analysis, in
the light of the pertinent international standards, of the neasures taken by
t he Governnent of |ndonesia.

66. The consensus statenent made by the Chairnman of the Conmi ssion on Human
Ri ghts on 4 March 1992 called for "the | ndonesian Government to bring to tria
and punish all those [nmenbers of the arned forces] found responsible

(E/ 1992/ 22- E/ CN. 4/ 1992/ 84, para. 457)".

67. Point 18 of the Principles on the Effective Prevention and | nvestigation
of Extra-legal, Arbitrary and Summary Executions states that "Governnents
shal | ensure that persons identified by the investigation as having
participated in extra-legal, summary or arbitrary executions in any territory

under their jurisdiction are brought to justice... This principle shall apply
i rrespective of who and where the perpetrators or the victins are, their
nationalities or where the offence was comitted.” Point 19 states that

Superiors, officers or other public officials may be held responsible for
acts conmitted by officials under their authority if they had a reasonabl e
opportunity to prevent such acts. |In no circunstances, including a state of
war, siege or other public emergency, shall blanket inmunity from prosecution
be granted to any person allegedly involved in extra-legal, sumary or
arbitrary executions."
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68. The Basic Principles on the Use of Force and Firearns by Law Enforcemnent
Oficials, provide that arbitrary or abusive use of force and firearns by | aw
enforcenent officials is to be punished as a criminal offence under nationa

I aw.

69. As regards the fate of the so far undeterm ned nunber of persons m ssing
as a consequence of the Santa Cruz killings, the Special Rapporteur w shes to
recall article 1 of the Declaration on the Protection of Al Persons from

Enf orced Di sappearance, which reads as foll ows:

"1, Any act of enforced di sappearance is an offence to hunman dignity.

It is condemmed as a denial of the purposes of the Charter of the

United Nations and as a grave and flagrant violation of the human rights
and fundanental freedons proclainmed in the Universal Declaration of Hunman
Ri ghts and reaffirmed and devel oped in international instruments in this
field.

"2. Any act of enforced di sappearance places the person subjected
thereto outside the protection of the law and inflicts severe suffering
on themand their famlies. It constitutes a violation of the rules of
international |aw guaranteeing, inter alia, the right to recognition as a
person before the law, the right to liberty and security of the person
and the right not to be subjected to torture and other cruel, inhuman or
degradi ng treatnent or punishnment. It also violates or constitutes a
grave threat to the right to life."

Moreover, article 4, paragraph 1, of the Declaration states: "Al acts of

enf orced di sappearance shall be offences under criminal |aw punishable by
appropriate penalties which shall take into account their extrene
seriousness." Article 16, paragraph 2, further states: "(Persons alleged to
have conmmitted any of the acts referred to in article 4, paragraph 1) shall be
tried only by the conmpetent ordinary court in each State, and not by any ot her
special tribunal, in particular mlitary courts." Article 17, paragraph 1
states: "Acts constituting enforced disappearance shall be considered a
continuing offence as long as the perpetrators continue to conceal the fate
and t he whereabouts of persons who have di sappeared and these facts renmain
unclarified."

70. As regards the prosecution of the perpetrators of the Santa Cruz killings
and connected grave human rights violations, the Special Rapporteur reached
the foll owi ng concl usions:

(a) According to the informati on brought to the attention of the
Speci al Rapporteur, torture, murder and ki dnapping are crimnal offences under
I ndonesian law. They are also prohibited by the Mlitary Cimnal Code and by
a variety of ministerial regulations. Qher provisions of the Mlitary
Crimnal Code are designed to curtail the abuse of authority by nmenbers of the
security forces and to ensure that commandi ng officers take responsibility for
crimes committed by their subordinates. Thus, the mininuminstrunments
allowing for the prosecution of the perpetrators exist. However, menbers of
the arned forces, including the police, who have conmitted crines or have
abused their authority can stand trial only before mlitary courts, even in
cases where the victins are civilians;
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(b) In spite of the recommendations fornul ated by the Specia
Rapporteur on the question of torture subsequent to his visit to Indonesia and
East Tinor in Novenber 1991 (E/ CN. 4/1992/17/Add.1, para. 80), victinms of human
rights violations or their relatives still do not have direct access to the
judicial systemin cases of abuses perpetrated by nenbers of the security
forces. Consequently, such conplaints have to be filed with the police, which
bel ongs to the armed forces. |n practice, investigations are, therefore,
rarely concluded. This can hardly be called an effective renedy. The Speci al
Rapporteur is not aware of any provision entitling a civilian to bring such a
conpl aint before a judicial or other authority if the police have rejected the
conplaint or refused to carry out an investigation. Even the Prosecutor has
no authority to order the police to carry out an investigation. |If the police
find a conplaint filed by a civilian to be well founded, the file is
transmitted to the office of the Mlitary Attorney-Ceneral, since the suspect
woul d have to stand trial before a military court. This means that no
civilian authority is involved in any way in dealing with a conplaint filed by
a civilian of an alleged encroachnent on his fundanmental rights. The Specia
Rapporteur feels that a system which places the task of correcting and
suppressi ng abuses of authority by nenbers of the arnmy in that same
institution will not easily inspire confidence. The Special Rapporteur
bel i eves that there is no reason why persons belonging to the mlitary should
be tried by military courts for offences commtted against civilians during
the essentially civil task of naintaining | aw and order

(c) Despite the fundamental shortcom ngs of its investigation, NC
reached concl usi ons that engaged the responsibility of the security forces to
a greater extent than was adnmitted by the police during the Specia
Rapporteur's visit: "according to information received fromthe Mlitary
Operational Command, the death toll reached 19 (...) but according to the
account of other eye-w tnesses and sources, the death toll exceeded 19 and
their figures varied from50, 60 to over 100. (...) Although the casualty
toll until now was set at 19 dead and 91 wounded, the Commi ssion feels that
there are sufficiently strong grounds to conclude that the death casualties
totall ed about 50 while the wounded exceeded 91". NCI, however, gave nho
i ndication as to why the figure of "about 50" had been retained. During his
visit, the Special Rapporteur was told by all the officials he net that only
19 persons had died as a result of the 12 Novenber 1991 event. The Chief of
the East Tinor Police declared that 6 persons had died at the hospital on that
sane day, in the afternoon, and 13 at the site of the incident. The Speci al
Rapporteur reiterates his view that the dispute over the actual nunber of the
dead and m ssing shoul d not obscure the need and the obligation to identify
the dead and reveal the whereabouts of their remains, to bring the
perpetrators to justice and to conpensate the fanmlies of the victins;

(d) The report of NCI concluded that "action nmust be taken agai nst al
those involved in the 12 Novenber 1991 incident in Dili and suspected of
having violated the law, and they nust be brought to trial in accordance with
the rule of law, Pancasila 7/ and the 1945 Constitution". However, this
statenment does not specify or recommend who shoul d be brought to justice;

(e) The Speci al Rapporteur feels that the court martial set up as a
response to the Santa Cruz killings was an encouraging first step towards
the accountability of nenbers of the armed forces for violations of
human rights. However, as nentioned above, the Court exam ned only the cases
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of 10 | ow ranki ng nmenbers of the security forces, who were accused of having
acted "wi thout comrand and beyond acceptabl e nornms". They were charged under
article 103, paragraph 1, of the Mlitary Criminal Code for disobeying orders.
Only one of themwas charged with assault, in violation of article 351 of the
Code, for cutting off the ears of a denonstrator. That is to say that none of
the fewnmilitary personnel accused was charged with homicide, serious assault,
or for having commtted enforced di sappearances. Likew se, there did not seem
to have been any attenpts nmade by the prosecution, for exanple by using
ballistic evidence, to attribute to the accused the shots which caused deat hs
or wounds. The sentences neted out by the military tribunal ranged from8 to
18 nont hs, which, considering the seriousness of the human rights violations
that were committed on 12 Novenber 1991 and possi bly subsequently, seemto the
Speci al Rapporteur to be inappropriately light penalties. Furthernore, the
fate of the m ssing persons continues to be unknown;

(f) The Honorary MIlitary Council appointed by the President dealt with
the cases of six senior officers and found themguilty of msconduct. This
procedure was not public and did not involve the participation of the famlies
or of independent observers. Many elenents about it therefore remain obscure;
for instance, the exact grounds for punishing those officers is not known, and
in any event they were never brought to justice;

(9) The Speci al Rapporteur is of the opinion that the inadequacy of the
charges and the inappropriately light sentences inposed by the court martia
on the few nenbers of the armed forces accused of having been inplicated in
the 12 Novenber 1991 incident are in no way a fulfilnment of the obligation to
puni sh perpetrators, and thus to provide a deterrent for the recurrence of a
simlar tragedy in the future. On the contrary, he feels that they
illustrate that little inportance is given to the respect of the right to
life by Indonesian | aw enforcenent officials in East Tinmor. On the other
hand, the 13 civilians involved in peaceful protest during and after
12 Novenber 1991 were sentenced to ternms of up to life inprisonment. In
paragraph 4 of its resolution 1993/97, the Conmission regretted "the disparity
in the severity of sentences inposed on those civilians not indicted for
violent activities - who should have been rel eased w thout delay - on the one
hand, and to the mlitary involved in the violent incident, on the other".
The Special Rapporteur is also of the opinion that there was an unreasonabl e
di sparity between the sentences passed upon the perpetrators and upon the
victins; the latter were, in fact, those really blamed for the killings. He
believes that this disparity is much nore illustrative of an inplacable
determ nation to suppress political dissent than a genuine commitnent to
protect the right to life and prevent extrajudicial executions.

D. Conpensation of the famlies and dependants of the victins

71. Principle 20 states: "The fanilies and dependants of victins of
extra-legal, sunmary or arbitrary executions shall be entitled to fair and
adequat e conpensation within a reasonable period of tine."

72. Article 19 of the Declaration states: "The victins of acts of enforced
di sappearance and their famlies shall obtain redress and shall have the right
to adequat e conpensation, including the means for as conplete a rehabilitation
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as possible. In the event of the death of the victimas a result of an act
of enforced di sappearance, their dependants shall also be entitled to
conpensation. "

73. Wth respect to the above:

(a) According to the informati on brought to the attention of the
Speci al Rapporteur, existing procedures for the redress and conpensati on of
victinse and relatives are ineffective and cunbersone. Menbers of the public
with a human rights grievance face the daunting prospect of conplaining to the
arnmed forces, the very authority they believe to be responsible;

(b) According to the information gathered by the Special Rapporteur
the judiciary are largely shackled by the executive branch and the mlitary,
and the legal systemsuffers w despread corruption. The Special Rapporteur is
concerned that there is no real right to defence in Indonesian courts. The
few | awyers practising in East Tinmor are reportedly not trusted by the
popul ati on, because they are considered to be linked to the Indonesian
aut horiti es;

(c) In the case of the Santa Cruz killings, no conpensation has been
granted, and no special mechani smhas been created for that purpose. The
Speci al Rapporteur believes that the first step towards conpensati on shoul d be
the identification of the dead and di sappeared, which, in turn, requires the
recognition by the Governnment of its responsibility.

E. Prevention

74. The Speci al Rapporteur believes that |essons regardi ng the behavi our of
the security forces should have been drawn by the |Indonesian authorities after
the Santa Cruz killings, so as to take decisive action with a viewto
rendering the recurrence of such a tragedy inpossible in the future.
Unfortunately, the information gathered during nmeetings with Indonesian
officials, both civilian and mlitary, |ead the Special Rapporteur to conclude
that the conditions that allowed the Santa Cruz killings to occur are stil
present. In particular, the nenbers of the security forces responsible for

t he abuses have not been hel d accountabl e and continue to enjoy virtua

i mpunity.

75. The Special Rapporteur wel conmes the drafting of a bill on denmpbnstrations
and hopes that it will include provisions on the control of the use of force
by | aw enforcenment officials and that its provisions will provide a |l ega

framework for the rights to freedom of peaceful assenbly and association
However, the measures taken to inprove crowd control operations have proved
insufficient, and force continues to be used to deal with peacefu
denonstration, as was shown just three days after the Special Rapporteur's
departure fromEast Tinor. It was reported that on 14 July 1994, security
forces violently broke up what was descri bed by eye-witnesses as a largely
peaceful denonstration at the University of East Tinor (UNTIM canpus. The
denonstration foll owed an incident which had occurred the day before, when
t hree I ndonesi an students (sonme sources alleged that they may have been
undercover military intelligence agents) insulted two Roman Cat holic nuns.
According to the informati on comuni cated to the Special Rapporteur by the
Governnent of Indonesia, the situation becane uncontrollable when the students
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started throwing stones at the police. ashes broke out between the crowd
and the policenen. Many students were injured when they tried to junp over a
fence in the commotion. The CGovernnent admitted that 15 persons were injured,
of whom 11 were treated and di scharged and 4 were hospitalized. However, the
eye-w tness account of the rector of UNTIMrejected the Governnent's version
of the incident:

"It is true that the denponstration initially proceeded in an
orderly and peaceful fashion, as it had been granted a pernit by the

local police... It is not true that the mass rally turned brutal and
hi ghly enoti onal because of issues and incitement by irresponsible
elements... It is our inpression that the initiative for the physica

clash started with the security forces violently attacking the
denonstrators, which they did first with batons, kicks and striking
people with their shields, tear-gas and attacks by two sniffer dogs. The
East Tinor Chief of Police in his press conference of 14 July 1994 even
adnmtted that the wounded people were bruised all over and that their
bodi es were lacerated."

76. As noted earlier, the access of victins of hunman rights violations to the
judiciary or to non-governnental organizations has not inproved; no
appropriate nechani sns to request an investigation or to file a conplaint have

been instituted. Institutionalized nonitoring of the human rights situation
in East Tinor is not yet allowed. The fear of families of victins still
prevents them from making their case known publicly. This was illustrated by

the difficulties the Special Rapporteur encountered in trying to persuade
victins or witnesses of human rights violations to nmeet with himin order to
testify, and the precautions taken before, during and after such neetings.
The Special Rapporteur clearly sensed terror anong many East Ti norese he had
t he opportunity to neet.

[11. RECOMVENDATI ONS

77. The Special Rapporteur believes that the Santa Cruz killings shoul d not
be considered as a thing of the past. They nust not be forgotten, and there

is still tinme to correct the shortcom ngs, noted at all levels, in the way in
whi ch violations of the right to life have been dealt with by the Indonesian
authorities in East Tinor: it is not too |late to conduct proper

i nvestigations, to identify and bring to justice the perpetrators, to
determine the fate and whereabouts of the missing persons, to grant
conpensation to the victins or their relatives, and to prevent the occurrence
of further killings.

78. The Speci al Rapporteur urges the Indonesian authorities to carry out

t hor ough, pronpt and inpartial investigations of all suspected cases of
extrajudicial, summary or arbitrary executions and enforced or involuntary

di sappearances. Those investigations should be in accordance with the

i nternational standards set forth in the various instrunments nentioned in this
report, and should involve the armed forces, the relatives of the victins, the
| ocal clergy, non-governmental organizations, and, particularly, civilian
authorities. The Special Rapporteur calls on the Government of Indonesia to
establish a civilian police force as a matter of urgency. This police force
shoul d be pl aced under the authority of the Prosecutor. The Specia

Rapporteur w shes to recall that the recommendation to establish a civilian
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police force had al ready been nmade by the Special Rapporteur on the question
of torture after his visit to Indonesia and East Tinmor in 1991
(E/ CN. 4/ 1992/ 17) .

79. In the case of the Santa Cruz killings and all eged subsequent grave hunman
rights violations, the findings of the mlitary inquiry should be nade public
and an additional investigation should be conducted by a new commi ssion of
inquiry. In this respect, and in addition to what was said earlier, the
Speci al Rapporteur feels that the foll owi ng aspects should be taken into
consi der ati on:

(a) The new conmm ssion of inquiry should be conposed of individuals of
recogni zed i ndependence, inpartiality and expertise. It should include
speci alists in anthropol ogy, forensic science, ballistics, etc. If this
expertise is not available in East Tinmor or in Indonesia, it should be
provided internationally, through the United Nations or non-governmental
or gani zat i ons;

(b) The credibility of such an investigation could be increased by the
participation of experts internationally recognized for their objectivity and
conpetence. Such a presence would help to reduce anongst the East Ti norese
popul ation the fear and mi strust which were so detrinental to the
i nvestigation of NC;

(c) The conmi ssion should have at its disposal all the necessary
budgetary and techni cal resources for effective investigation and shall have
the authority to obtain all informati on necessary to the inquiry;

(d) Al the necessary neasures should be taken to protect conplai nants,
wi tnesses and their famlies fromviolence, threats of violence, arrest or
prosecution, or any other formof intimidation

(e) The famlies of the victins shall be informed of and have access to
any hearing, as well as any information relevant to the investigation, and
shall be entitled to present evidence.

80. The purpose of the investigation should be to determ ne the foll ow ng
poi nt s:

(a) The circunstances of the killings;

(b) The nunber of persons killed, their identity and the |ocation of
their graves;

(c) The nunber of m ssing persons, their identity, their fate and exact
wher eabout s;

(d) The chain of command and the identity of all the perpetrators and
their superiors, and their individual responsibility in the human rights
vi ol ati ons.

81. The Speci al Rapporteur strongly believes that no confidence-building
nmeasures can be effective and no solution to the problens facing East Tinor
can be found before justice has been done. The first step for the Government
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shoul d be to recognize its responsibility and declare that killings, and not
an "incident", took place in Santa Cruz. Full light should be shed, publicly,

on all the tragic events described in this report, in accordance with the
standards referred to above. An end should be put to inpunity enjoyed by
nmenbers of the Indonesian arned forces responsi ble for abuses. To that
pur pose, the Special Rapporteur recomrends the foll ow ng:

(a) The jurisdiction over such cases should be handed over to the
ordinary civilian judiciary;

(b) The i ndependence, fairness and transparency of the judiciary should
be i mproved and guaranteed. Interference of the mlitary at any stage of the
proceedi ngs, including the investigation, should be avoided. This should not
exclude its cooperation, when it is requested. Corruption should be
ef fectively fought;

(c) Provi si on should be nade to allow victins or their fanmlies to
initiate judicial proceedings. |In particular, investigations into conplaints
by victins or their famlies should be compul sory and not left to the
di scretion of police authorities. Furthernore, victins or their famlies
shoul d be granted full participation in the proceedings, and free choi ce of
i ndependent counsel shoul d be guarant eed;

(d) Persons identified by the investigation as being responsible for
abuses, whoever they are, should be brought to justice. The proceedings
shoul d be public. Human rights violations should be offences under crimna
| aw puni shabl e by appropriate penalties, fully taking into account their
seriousness;

(e) Acts constituting enforced di sappearances shoul d be considered as a
continuing offence as long as the perpetrators continue to conceal the fate
and wher eabouts of persons who have di sappeared and these facts remain
uncl arifi ed;

(f) Equi t abl e conpensati on should be granted w thout delay to the
victins or their dependants and famlies.

82. As regards the access to justice for the victinms or their relatives, the
Speci al Rapporteur reconmends that the Indonesian authorities apply, in
addition to the various international principles referred to in this report,
the followi ng points enbodied in the Declaration of Basic Principles of
Justice for Victins of Crine and Abuse of Power, adopted by the

Ceneral Assenbly in its resolution 40/ 34 of 29 Novenber 1985:

"4, Victins 8/ should be treated with conpassion and respect for their
dignity. They are entitled to access to the nmechanisns of justice and to
pronpt redress, as provided for by national |egislation, for the harm
that they have suffered.

"5, Judi cial and admi nistrative nmechani sns shoul d be established and

st rengt hened where necessary to enable victins to obtain redress through
formal or informal procedures that are expeditious, fair, inexpensive and
accessible. Victins should be informed of their rights in seeking
redress through such nechani sns.
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"6. The responsi veness of judicial and administrative processes to the
needs of the victins should be facilitated by:

"(a) Informing victinme of their role and the scope, tining and
progress of the proceedings and the disposition of their cases,
especially where serious crines are involved and where they have
requested such information;

"(b) Alowing the views and concerns of victinms to be presented
and considered at appropriate stages of the proceedi ngs where their
personal interests are affected, without prejudice to the accused and
consistent with the relevant national crimnal justice system

"(c) Providing proper assistance to victins through the |ega
process;

"(d) Taking nmeasures to mininize inconvenience to victins, protect
their privacy, when necessary, and ensure their safety, as well as that
of their famlies and witnesses on their behalf, fromintimdation and
retaliation;

"(e) Avoiding unnecessary delay in the disposition of cases and
t he execution of orders or decrees granting awards to victins".

83. As nentioned earlier, the involvenment of the relatives of mssing or
killed persons into any sort of investigation is essential. The Specia
Rapporteur could notice hinmself that in the atnosphere of fear and suspicion
currently prevailing in East Tinor, the conditions conducive to such
participation are not present. The Special Rapporteur therefore believes that
a drastic reduction of the mlitary presence in East Tinor is a prerequisite
for confidence-building neasures allowing the families to feel safe enough to
report about their missing or killed relatives. This reduction should not
only affect conmbat units, but all troops present in the territory, including
territorial battalions and mlitary intelligence. |In that regard, the Special
Rapporteur wel cones the dissolution of the Special MIitary Comrand i n East
Tinmor in 1993, as well as the reductions of troops, especially conbat
battalions, already carried out.

84. The Speci al Rapporteur believes that the invol venent of non-governnental
organi zations in all questions relating to human rights in East Tinor - e.g.

i nvestigation, nonitoring, |egal assistance, information and training -
shoul d be all owed and encouraged by the Indonesian authorities:

(a) | ndependent NGOs shoul d be created in East Tinor and allowed to
operate freely throughout the territory. At this stage, the Specia
Rapporteur feels that the involvenment of the Catholic clergy (which at the
nonent is the only institution whose involvenent with human rights questions
is tolerated by the Indonesian authorities) in such organizati ons woul d be
essenti al ;

(b) I ndonesi an and international human rights NGO shoul d be granted
full access to East Tinor.
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85. The Speci al Rapporteur believes that the National Hurman Ri ghts Conmi ssion
is not the nost appropriate nechanismto deal with human rights violations in

East Tinor. |Its mandate, the means of action at its disposal and its methods
of work are insufficient. Furthernore, it is not trusted by the popul ati on of
East Tinor. 1In any event, it has not dealt with questions relating to East

Tinmor. Consequently, the Special Rapporteur recomrends that a comm ssion for
human rights in East Tinor be created to nonitor the situation of hunman
rights, receive and i ndependently investigate conplaints, nake recomendati ons
to the conpetent authorities, and disseninate information about human rights.
Its characteristics should be in accordance with the Principles relating to
the status of national institutions (Conm ssion on Human Rights

resol ution 1992/54, annex, adopted without a vote on 3 March 1992). The
Speci al Rapporteur reconmends that such a conmi ssion should be conposed of

i ndi vi dual s of recognized inpartiality and i ndependence representing the civi
soci ety of East Tinor, including NGGs.

86. As provided for in article 3 of the Declaration on the Protection of A
Persons from Enforced Di sappearances the Special Rapporteur recomends that
the I ndonesian authorities "take effective | egislative, admnistrative,
judicial or other neasures to prevent and terninate acts of enforced

di sappearance". Following article 4, paragraph 2, of the Declaration, the
Speci al Rapporteur suggests that "[nmitigating circunstances may be
established in national |egislation for persons who, having participated in
enforced di sappearances, are instrunental in bringing the victins forward
alive or in providing voluntarily information which could contribute to
clarifying cases of enforced di sappearance"

87. Measures shoul d be taken to ensure that peaceful denonstrations of
political dissent are dealt with in confornmity with international standards

In particular, the use of force by I aw enforcenent officials should be
restricted accordingly. Furthernore, nmenbers of the security forces should be
better trained in proper crowd control nethods, and the appropriate non-1Ietha
equi prent for such operations should be nmade available to them Training
shoul d al so pl ace nore enphasis on human rights questions and should stress
that a soldier receiving an order contrary to human rights has the right and
duty not to obey it.

88. The Speci al Rapporteur recommends that the Indonesian Government invite

the Working G oup on Enforced or Involuntary Di sappearances to carry out a

m ssion. He expresses the hope that his recomendations will be inplenented,

in conjunction with those fornul ated by the Special Rapporteur on the question
of torture after his visit to Indonesia and East Tinor in Novenber 1991. In

particul ar, he encourages the Governnent to accede to major human rights

i nstruments, such as the International Covenant on Cvil and Political Rights

and the Convention against Torture and O her Cruel, Inhuman or Degradi ng

Treat ment or Puni shnent.
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Not es

1/ For activities undertaken in 1992 and 1993: on extraj udici al
summary or arbitrary executions, E/ CN 4/1993/46, paras. 348-353,
E/ CN. 4/ 1994/ 7, paras. 343-356; for torture, E/ CN 4/1993/26, paras. 270-274,
E/ CN. 4/ 1994/ 31, paras. 325-343; on arbitrary detention, E/ CN 4/1994/27,
annex |1, decision No. 36/1993; on enforced or involuntary disappearances,
E/ CN. 4/ 1993/ 25, paras. 278-290, E/CN. 4/1994/26, paras. 260, 261 and 269

2/ The Chief of the East Tinor Police estinmated that the shooting |asted
for 10 to 15 m nutes.

3/ See: E/CN. 4/1994/26, para. 265 and Asia Watch, "Renenbering History
in East Tinor", vol. 5, No. 8, April 1993, pp. 21-22.

4/ The Special Rapporteur will refer to the events of the 12 Novenber as
"kKillings", a word that, in his opinion, is nore appropriate than the term
"incident", used by many, including the |Indonesian authorities. Indeed, in
vi ew of the nunber of victins, the Special Rapporteur deens it appropriate to
speak of a "mmssacre".

5/ The presidential decree spells out that the NHRC shall "nonitor and
i nvestigate the inplenentation of human rights and present views,
consi derati ons and suggestions to State institutions on the inplenentation of
hurman rights".

6/ The Special Rapporteur was inforned that the NHCR has a very linmted
budget, office facilities and staff and has no formal authority.

7/ The Pancasila is the state philosophy, which consists of the
following five principles: (i) belief in one Suprenme God; (ii) just and
civilized humanity; (iii) the unity of Indonesia; (iv) denocracy |ed by the
i nner wi sdom of unaninity arising out of the deliberation anmong
representatives; (v) social justice for the whole of the |Indonesian people.

8/ In the ternms of the Declaration, "the term'victim also includes,
where appropriate, the immediate fanily or dependants of the direct victim
..." (para. 3).
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Annex

ADVANCE REPCRT OF THE NATI ONAL COWM SSI ON
OF I NQUIRY I NTO 12 NOVEMBER 1991 | NCI DENT
IN DI LI - EAST TI MOR *

Concl usi ons

The Conmi ssion has strong reasons and grounds to arrive at the foll ow ng
concl usi ons:

1. The 12 Novenber 1991 incident in Dili is the culmnation of a series of
earlier denpnstration/incidents perpetrated by the anti-integration
group/ Fretilin SDP

The Fretilin SDP, which are being increasingly isolated, have shifted
their node of operations fromrural guerrilla to urban guerrilla, thereby
abusi vely capitalizing on the devel opnent policy in East Tinor based upon
af fection and prosperity and taki ng advantage of the situation, condition as
wel |l as the restive nood anong the young people to instigate themto oppose
integration as well as to attract world attention to their existence.

2. The 12 Novenber 1991 Incident in Dili which caused a nunber of deaths and
other casualties was clearly not an act ordered by or reflecting the policy of
the Governnent of the Armed Forces, be it in the Capital or in the Province of
East Tinor. The 12 Novenber 1991 Incident was essentially a tragedy which
shoul d be deeply regretted.

3. The 12 Novenber 1991 denonstration in Dili showed el enents of
pre-nmeditated provocation by a group of anti-integration/Fretilin SDP and was
not an orderly and peaceful procession dedicated to comenorate the death of
Sebasti ao CGones.

4, The denonstrators, who largely consisted of young peopl e have acted
belligerently, emptionally and destructively, partly as a result of agitations
by the anti-integration group/Fretilin SDP by whom they have been infl uenced
for quite some tine. Furthernore, they consciously exhibited Fretilin and
Falintil flags, pictures of Fretilin SDP | eader Xanana and banners and chanted
anti-integration yells and insults at the nmenbers of the security apparatus.

5. A nunber of foreigners took an active part in that denonstration

6. As the tense atnmosphere reached a boiling point, started by the stabbing
of an Armed Forces officer and the wounding of a private, and aggravated by

t he provocative belligerence and aggressive attitude assunmed by the crowd

whi ch was perceived by the security personnel as posing a threat to their arns
and to their safety, a spontaneous reaction took place anong the security
personnel to defend thenselves, w thout comrand, resulting in the excessive
shooting at the denonstrators, causing deaths and wounded. At the sane tineg,

* The text is reprinted as received from Anmmesty International (Al | ndex
ASA 21/03/92).
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anot her group of unorgani zed security personnel, acting outside any control or
conmand, also fired shots and comm tted beating, causing nore casualties.

7. In the handling of the riotous condition during 12 Novenmber 1991

I nci dent, despite the presence of riot-control units, the Conmmission did not
observe the optinmal inplenentation of proper riot-control procedures. The
actions of a nunber of security personnel exceeded acceptable norns and led to
the casualties, be it in ternms of deaths, gunshot wounds, stabbing wounds, or
wounds by blunt instrument. Although the casualty toll until now was set at
19 dead and 91 wounded, the Conmission feels that there are sufficiently
strong grounds to conclude that the death casualties totalled about 50 while

t he wounded exceeded 91.

8. There was carel ess handling of those who di ed, because al though the visum
et repertuns were performed the deceased were not properly identified. Little
opportunity was given to the fanmlies/friends of the victins to identify the
bodi es.

9. The Conmission is of the viewthat in order to uphold justice, action
nmust be taken against all who were involved in the 12 Novenber 1991 Inci dent
in Dili and suspected of having violated the Iaw, and they mnmust be brought to
trial in accordance with the Rule of Law, Pancasila and the 1945 Constitution
upon whi ch the Republic of |Indonesia is based.

Epi | ogue

In undertaking its task, the NCl received full support fromall sides, be
it fromthe Governnent, the Armed Forces, Church Oficials and comunity
| eaders. It has to acknow edge, however, that the NCI faced obstacl es because
a nunber of prospective witnesses were not willing to give their account of
t he event because of doubt and concern that they would be directly
incrimnated in the 12 Novenber 1991 Incident in Dili, or out of fear they
woul d be regarded as belonging to the anti-integration group

Jakarta, 26 Decenber 1991

Nati onal Conmi ssion of Inquiry

M D ael ani Head/ Menber ('si gned)
Ben Mang Reng Say Menber (si gned)
C ementino Dos Reis Amaral Menber ('si gned)
Har i soegi man Menber (si gned)
Hadi A. \Wayarabi Al hadar Menber ('si gned)
Anto Suj ata Menber ('si gned)

Sumitro Menber (si gned)



