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REPRESENTATION

The Applicant: In person (assisted by interpreter)
Counsel for the First Ms Costello
Respondent:

Solicitors for the Respondents: Clayton Utz Lawyers

ORDERS
(1) The application is dismissed.

(2) The Applicant pay the First Respondent’s costhiénsum of $8,371.00
which sum includes reserved costs in the sum &CGRL00.
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FEDERAL MAGISTRATES
COURT OF AUSTRALIA
AT MELBOURNE

MLG 788 of 2012

MZYYY
Applicant

And

MINISTER FOR IMMIGRATION & CITIZENSHIP
First Respondent

And

REFUGEE REVIEW TRIBUNAL
Second Respondent

REASONS FOR JUDGMENT

1. This is an application for judicial review of a ¢&on of the Refugee
Review Tribunal (“the Tribunal”) dated 5 June 2012he application
and the supporting affidavit are relevantly in idea terms.

2. The grounds of application are asserted to be tbeision of the
Tribunal was made without jurisdiction or is affedtby an error of
jurisdiction”. The particulars in the applicatioset out at
subparagraphs 1(a) to 1(j) inclusive are all ciean their face matters
of impermissible merits review.

3. The applicant has filed contentions of fact and fawsuant to orders
made by Registrar Caporale on 27 July 2012. Thos&ntions which
purport to have been prepared by the applicant davappear to have
been drafted by someone else. Remarks are madieirbabe first
person singular and in the plural. In additioratlliressing the grounds
of application, the written submissions also rdise complementary
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protection provisions contained in s.36(2)(aa) loé Migration Act
1958 (“the Act”).

At the hearing before the Court, the applicant'sl csubmissions

concentrated upon the alleged errors of fact mgdéd Tribunal. The

applicant also addressed in reply issues to do aviitikipedia extract

mentioned by the Tribunal, a matter to which | wéturn, and for the

first time raised an issue of bias. The applicasserted that the
member had taken the decision before he was haaddhat he had no
chance to explain things properly. It was assettatl each response
made by the applicant provoked the Tribunal mentbesay that she

did not believe him.

The materials in the case

5.

It is uncontroversial that the applicant arrivedAustralia on 1 July
2008 on a vocational education and training sevtsa. He was
granted a further such visa on 15 October 2010.

On 10 May 2011, the applicant departed for Indiamfrwhere he
returned on 7 July 2011.

On 12 September 2011 he applied for a protecti@a which the
delegate refused to grant. It should be notedtttetpplicant did not
respond to the delegate’s invitation to arrangeaterview (see CB78).

The applicant's grounds of application are set amit CB29-34
inclusive. Put shortly, they assert a risk of haonthe applicant on the
basis of possible attacks by the Telangana peaplerore particularly,
the risk of harm upon the applicant because ofrbie as a youth
president with the Congress party. Although thiadgana people are
differentiated to an extent in the written subnossi on a racial basis,
it is clear that the crux of the applicant’s claimas fear of persecution
on the basis of his political opinions and actestias a member of the
Congress party to which the Telangana parties wapesed.

As earlier indicated, the delegate did not accdm@ applicant’s
assertion. At CB86 the delegate’s finding was egped as:

“Based on the lack of details in the applicantaiols and the
fact that | had no opportunity to explore his clairor their
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10.

11.

12.

13.

veracity, | am not satisfied that the applicant hagsen
threatened or attacked by Telangana members or stgs
because he is supporter/member of the Congresg.’part

The delegate also considered the question of Simigection, and
concluded at CB87:

“I am not satisfied that the Indian authorities wduherefore fail
to or not protect the applicant for a Conventioasen.”

The applicant sent further material in support isf dpplication to the
Tribunal, which is at CB113-117, in which the appht responded to
the delegate’s findings. He took issue with theppssition enunciated
by the delegate that the applicant could relogat@dia, explained the
difficulties that he had suffered on his more récexturn to India,
asserted that he would be in a position to proWidtther information
and documentation that he was a member of the @eagrarty and
involved in politics, and took issue with the fadleat the delegate had
found the delay in his application for a protectiasa was of note. He
took issue with the delegate’s findings generaihg,ain particular,
further, the delegate’s conclusion about Stategotmn.

The applicant forwarded with his application a neadlicertificate
dated 18 June 2011 (CB123), which states:

“This is to certify that (applicant) Aged: 27 Yeanas under my
treatment and was advised bed rest for 15 days.”

The applicant also included a note from the NSUhg" National
Students Union of India”), undated, from its putpdr president, a
Mr Reddy, purporting to confirm his activities orehalf of the
Congress party.

The Tribunal’s decision

14.

15.

The Tribunal’'s decision commences by setting oet dietails of the
application and the relevant law. It should beedathat the Tribunal
expressly set out details of the complementaryegtan criterion in
s.36(2)(a) (paragraphs 17-19, CB132).

From paragraphs 20 and following, the Tribunal rded the claims
and evidence. The Tribunal set out in full the lmppt's statement
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16.

17.

18.

19.

20.

21.

accompanying his application and his five-pagetamitstatement after
the delegate’s decision. The Tribunal noted thetgdraphs provided
by the applicant in support of his application, thedical certificate,
the letter from Mr Reddy, a copy of an airline #tkhat the applicant
had booked to fly from Melbourne to Hyderabad ardkh and an
article from Wikipedia about Dr Jayaprakash Narayan

The Tribunal records at paragraphs 29-49 (CB138-14@ course of
the proceedings before the Tribunal.

Those passages, without setting them out seriatgm to me to show
an unexceptionable process whereby the Tribunal beenmaised
matters with the applicant to elicit further infaation. It should be
noted that while the Tribunal raised with the apgfit various concerns
about his evidence, the applicant’s oral submiseiade at the hearing
before the Court that the Tribunal responded negigti and
unbelievingly to everything he said is not in angywborne out by the
Tribunal’s decision.

The Tribunal’s observation at paragraph 46 (CB141):

“| advised the applicant that it was difficult fone to see that the
political profile he had was so potent so as tonppd the
continuing threats and harassments he claims toehav
experienced ...”

was scarcely indicative of the bias the applicaseded. | note that
the Tribunal raised with the applicant expresslg thuestion of
relocation within Hyderabad or Andhra Pradesh.

| note further that the Tribunal found at paragrags (CB141) in
respect of the applicant’s not responding to tHegsde that:

“The placement of this invitation in the correspende to the
applicant does not seem to me to reflect the inapoe of the
opportunity to attend an interview and it is notmising that
an applicant may not notice and appreciate its gigance.”

This finding was in the applicant’s favour, bearingmind that he had
not attended before the delegate.

| should also note that the applicant was given turther weeks to
provide further documentary evidence in support lo$ claims
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22.

23.

24.

MZYYY v Minister for Immigration & Anor [2013] FMCA34

including, in particular, evidence that reports &egiven to the police
and more detailed information about the injuries &pplicant claimed
to have sustained when he was attacked. The THibgave the
applicant the opportunity to apply for a short esien of further time
if necessary. No further material was received.

At paragraphs 52-72 (CB142-146), the Tribunal exesulithe facts and
made findings about them. It is sufficient to $hgt the Tribunal did
not believe the applicant. Putting the matter gjothe Tribunal did
not accept the nature and extent of the applicgafgical activity. It
gave little weight to the letter from the NSUI (Meddy) because the
Tribunal member did not accept that the applicaas w fact involved
in the NSUI as a youth co-ordinator. The Tribumember gave little
weight to the medical certificate because there measgdication as to
what the certificate was for. Perhaps the mosradledication of the
Tribunal’s conclusion is given at paragraph 56 (€®B1where the
Tribunal stated:

“As already stated, | accept that the applicant gogs the
Congress Party and he may have attended gatheramgs
rallies from time to time. | accept that the maeason for
supporting the party was because his father hadcedsmnas does
his mother. | consider that the applicant has fedted the
evidence about the nature and extent of his owalvewment in
the Party and being the Youth President in his drea

That conclusion was, in my view, one that the Tmdluwas entitled to
reach in the light of the matters advanced by tpgliéant and the
findings and reasons in respect of those matteitseotfribunal.

At paragraph 68 the Tribunal continued:

“Having considered all of the evidence before mepnsider that
the chance of the applicant experiencing any stedirnent for
the reasons he has given in his protection claim$e very
remote and insubstantial. The nature and extentthe
applicant’s political activity and his associatiowith the
Congress Party has not been of a character to haeenpted
the sustained threats and harassment he has descalnd |

have found that he has not experienced any adverse

consequences for reasons political in the past.”
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25. Insofar as the applicant’s claims might have béeunight to be racially
based, the Tribunal found at paragraph 71 (CB146):

“The applicant has described himself as an Adhrane claimed
that his family moved to Hyderabad, part of whatyrb@come
Telangana, when he was a child. | have considedeether the
applicant’s non-Telangana origin has implicatioms him in the
event that he would return to Hyderabad. The aapit was
plainly aware of the demands for a separate st&f€etangana,
an issue long on the agenda for Andhra Pradesh #rel
national government of India although there ardeattihg policy
positions among the major parties on the matter.n the
evidence before me, what happens in relation te thatter in
the reasonably foreseeable future does not give tasa real
chance that the applicant would face treatment &fral which
could amount to persecution for a Convention reason
Notwithstanding the views of many people in AndPradesh,
and it appears the applicant, on the issue, a cldat it would
lead a person such as the applicant to face treatramounting
to persecution is highly speculative and far-fetthe

26. The Tribunal, having concluded at paragraph 72ttha@pplicant does
not have a well-founded fear of persecution foramy@ntion reason in
India now or in the reasonably foreseeable futum@nt on at
paragraphs 73-74 to assess the applicant agaestamplementary
protection criterion and found that:

“I have concluded that there are not substantiabgnrds for
believing that, as a necessary and foreseeableetuesice of
the applicant being removed from Australia to Indisere is a
real risk that the applicant will suffer significekharm. He does
not satisfy the complementary protection criterfonthe grant
of a protection visa.”

The grounds of application

Ground 1(a) There is no basis for the tribunal cormg to the
conclusion that the applicant has fabricated the adence about the
nature and extent of his involvement in the party ad being the Youth
President in his area

27. The applicant’s written submissions add nothintheoground asserted,
which is essentially repeated seriatim without moreThe first
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28.

respondent submits that the finding was open onethdence, and
refers to paragraphs 54, 56 and 59 of the decision.

In my view, the first respondent’s submission isrect. This is an
impermissible endeavour to challenge a findingaat that was clearly
open on the materials.

Ground 1(b) There was ample evidence presented bye applicant
that he came to serious harm and the Tribunal has minterpreted the
definition of serious harm

29.

Nothing in the applicant’'s material suggests in tmvay the Tribunal
had misinterpreted the definition of serious haatthough the written
submissions filed do refer to s.91R(2) of the Adh my view, the
Tribunal did not err in applying s.91R and the firgs of fact that the
Tribunal made about the applicant’s claims werd-apén to it on the
materials.

Ground 1(c) There is too much emphasis placed ondfcredibility of
the applicant

30.

This is a simple factual assertion that the Tribumas wrong. It is
incapable of establishing jurisdictional error, @splly given that the
Tribunal’s findings as to credibility were, in myew, entirely open to
it.

Ground 1(d) The applicant has claimed that he wasithand stabbed
and the tribunal has not addressed this issue

31.

The Tribunal set out these claims, as the firspeadent correctly

submits, at paragraphs 62 and 64 of its decisiot agldressed them in
its general findings at paragraph 66. It is cléat the Tribunal did not

overlook these matters and that the Tribunal'sifigd were open to it

on the materials.

Ground 1(e) There is a lot of country information dout the
corruption that is endemic within the Indian police force and the
Tribunal is wrong to conclude that if these incidets had happened

MZYYY v Minister for Immigration & Anor [2013] FMCA34 Reasons for Judgment: Page 7



then the applicant and his mother would have repoed the incidents
to the police

32. It is clear that the Tribunal’s findings about thispect of the materials
were well-open to it, and this is a simple factclallenge which does
not give rise, in these circumstances, to jurisoinl error.

Ground 1(f) The tribunal was provided with a certificate from the
SVS hospital when he was hospitalised, yet the tuimal gives it little
weight. On the other hand in March 2008 when he wahospitalised
and he did not provide evidence of his stay in hogpl, the tribunal

then draws an adverse inference

33. | think the Tribunal’s finding about the medicakigcate was entirely
appropriate. The finding in relation to the 20@ pitalisation is, once
again, part of an attack on the Tribunal's factiimy process in
circumstances where, in my opinion, the Tribunatsclusions were
well-open to it.

Ground 1(g) There is ample country information to siggest that if
the applicant resumed activities in support of theCongress party if
he returns to Hyderabad, he will suffer treatment hat will amount to
persecution

34. In this regard, the Tribunal found at paragraphtlé® the applicant
might seek to take part in activities in supporadfongress party if he
returns to Hyderabad or if he lives elsewhere iidn The Tribunal
found:

“The applicant’s political profile, however, is rfohg like that of
an MLA or of a person with a leadership role; henist more
than an ordinary supporter of one of the largestd amost
successful parties in India. | do not considerttliaere is
anything more than a remote chance that he coulechecdo
serious harm while taking part in activities in @@pt of the
Congress Party upon return to India, now or in teasonably
foreseeable future.”

35. This finding was, in my view, well-open to the Tuial in the
circumstances.
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Ground 1(h) The tribunal has also erred when it conludes that the
chance of the applicant being caught up in outbreakof generalised
violence is remote, as country information would idicate this is not
o)

36. | note that this aspect of the claim essentiallatesl to communal
violence in Hyderabad, and the Tribunal correctbgeated that the
applicant had not claimed that he feared harm ocrowd of his
religion. The Tribunal had also rejected his ckaioh possible harm on
account of his political activity. The Tribunaltonclusion that the
likelihood the applicant would be caught up in wattks of generalised
violence was remote was one well-open to it omtlagerials.

Ground 1()) There was clearly evidence available @ as a Congress
supporter with strong family connections to the paty, there was a
real chance of persecution should the applicant berced to return to
India

37. Once again this ground must fail as it is simply a&tack on the
Tribunal’s finding of fact in circumstances whehat finding was open
to the Tribunal on the materials.

The complementary protection criterion

38. The ground here, not articulated in the claim hutthe written
submissions filed by the applicant, asserts thia¢ ‘tribunal has not
properly addressed the complementary protectidartn for the grant
of a protection visa”.

39. In my opinion, the Tribunal’'s decision dealt faidynd squarely with
the complementary protection criterion at paragsap@-74 in terms
that do not give rise to any proper assertion thatTribunal fell into
any error.

Relocation

40. The applicant refers to relocation, at least inspag in his written
submissions (see paragraph (h)). The Tribunal rehitl decide the
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matter on the basis of relocation and it is nogrefore, necessary to
deal with this matter further.

State protection

41.

It is clear that the Tribunal was of the view tlila¢ applicant could
properly access State protection and, in my vikat tinding was open
to the Tribunal on the materials.

Wikipedia

42.

43.

44.

45.

46.

47.

Counsel for the first respondent, as a model Iitigdid take the Court
to the passage in the Tribunal's judgment wherdtiminal referred to
the Wikipedia article that the applicant himselfil@mought (paragraph
28 CB138).

| note that Mcinnis FM inMZXMM v Minister for Immigration and

Citizenship [2007] FMCA 975 at [129]-[130] had found that the
Tribunal in that instance committed jurisdictiorator because of the

unreliable nature of the information on Wikipedia.

| further note that Scarlett FM came to a contreoyclusion in the
subsequent case BZNXQ v Minister for Immigration and Citizenship
[2009] FMCA 1223. His Honour at [36] and [52] matlelear that in
his opinion Wikipedia was a source to which thebilinal could pay
regard, although the weight to be given to the matevas a matter for
the Tribunal.

It does not appear that Scarlett FM was referredntdhe earlier
decision of MclInnis FM.

For my part, given the broad investigative powaed the Tribunal has,
| would incline to Scarlett FM’s view, although wher or not relying
upon Wikipedia gives rise to jurisdictional erroitlwlepend very much
on the facts of the particular case, the naturthefinformation relied
on, and the use to which it is put.

| accept, however, the first respondent’s submims#iat in this case it
Is clear that the information was not used to ttejee applicant’s claim
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(see paragraphs 50 and 51, CB142) and it is dedrthe Tribunal in
this case did not fall into the error identified ldgInnis FM.

Bias

48. The applicant for the first time raised in his osabmissions in reply
the proposition that the Tribunal was biased agduims.

49. The applicant has not put forward any applicatmmadduce transcript
of the hearing, nor sought any adjournment to enhivh to do so.

50. There is nothing in the Tribunal’s Reasons for Bexi, including its
detailed account of the events at the hearind t$elt gives rise to any
possibility that a reasonable and informed obseweuld form the
view that the Tribunal was not capable of bringarg unprejudiced
mind to the matter. To the contrary, in the passag which | have
earlier referred, the Tribunal adopts a sympathatid favourable
position to the applicant. This ground must aksb f

Conclusion

51. For the above reasons, none of the grounds advdnc#te applicant
iIs made out and it follows that the application triues dismissed with
costs.

| certify that the preceding fifty-one (51) paragrgphs are a true copy of the
reasons for judgment of Burchardt FM

Date: 31 January 2013
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